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INDIAN LIMITATION ACT 

ACT IX of 1908 


Volume 111. 


THE FIRST SCHEDULE 
Fitst Division : Suits (continued) 


Description of suit. 


IVi i<*l of 
limitation. 


Timo from which 
1'ericxl levins to tun. 


PART VIII. — TircUc Years (continued). 


141 / Liko suit by 
a Hindu *or Muhamnm- 
dan entitled to the ]>os- 
session of immoveable 
property on tbo deatli of 
a Hindu or Muhamma- 
dan female. 


I Twelve years. 


When the 
female dies. 


Article 141 


* Act of 1877 

Same as above. 


Act of 1871 

142. — Like suit bj » Hindu entitled | Twelve jears. 1 Wlion Uio widow diet, 
to the possession of immoveable 
property on tho death of a Hindu I 
widow, j 


Act of 1859 

No corresponding provision. 


Lim, i/i 
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SUIT FOR POSSESSION BY REVERSIONER 


Article 141 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Like suit." » 

4. “By a Hindu or Muhammadan." 

5. “Entitled" means entitled independently of the right of 

the female. 

6. Plaintiff must be entitled to the possession on the death 

of the female. 

7. “On the death of a Hindu or Muhammadan female." 

8. Suit by a transferee from a Hindu or Muhammadan 

entitled etc. 

9. Death, if includes civil death — Effect of surrender 

by female or re-marriage of widow. 

10. “Hindu or Muhammadan female." 

11. “Immoveable property," 

12. Suit contemplated is one against a person in possession- 

13. Adverse possession against female — Effect of. 

14. Adverse possession against last male owner. 

15. Alienation or arrangement entered into by female- 
15a. Limited owner setting up full title. 

46. Suit involving declaration as to adoption by Hindu female. 

17. Suit for possession on ground of mistake, 

18. Suit for redemption of mortgage made by last male owner 

where mortgagee has, during widow’s lifetime, trans- 
ferred it to third party. 

19. Section 6 and this Article. 

20. Onus of proof. 

21. Starting point. 

22. Local and special law. 

Other Topics 

Applicability of Article-Essentials ... ... See Note 2, Pt. & 

Article 125 and this Article — Remedies under, are not mutually exclusive ... 

See Note 12. Pts 3 to 6 

Article 134 and this Article ... ... ... See Note 18 

Articles 118, 119 and this Article ... ... . . Seo Note 16 

Females inheriting more than one — Starting point ... See Note 21, Pt. 4. 


Time runs against all reversioners and not 


oee Note 11, fts. 1, 2 
merely against nearest reversioner ... 

See Note 21, Pt. a 
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1. Legislative changes. 

1 Thero was no Articlo corresponding to this in tbo Act of 1859. 

A suit for possession had, in all cases, to bo filed within twelve 
years of the dato when tho cause of action arose. 

2 Articlo 142 of the Act of 1871 provided that a suit for possession 

of immovable property by a Hindu entitled to tho possession 
of immovable property on tho death of a Hindu widow 
should bo brought within a period of twelve years from tho 
timo when tho widow died. 

3. Article 141 of tho Act of 1877 enlarged tho provision in Article 

142 of tho Act of 1871 so as to cover a suit by a Muhammadan, 
and tho words “Hindu widow” were substituted by the words 
“Hindu or Muhammadan foraalo.” As to tho reason of the 
addition of the word "Muhammadan” see Note 5 to Article 
125 ante where also tho word "Muhammadan” was added. 

4. Tho Article has bocn retained in tho same form in the present 

Act. 

Seo tho undermentioned cases where the history of the Article 
has been traced 1 

2. Scope of the Article. — This Articlo applies to a suit by a 
Hindu or a Muhammadan for possession of immovable property 
where such Hindu or Muhammadan has become entitled to such 
possession on the death of a Hindu or a Muhammadan female. It is 
restricted to suits by a plaintiff whoso title and right, as the heir of 
tho last full owner, to sue for possession, accrues upon the death 
of a female holding a woman's qualified cstato under the Hindu or 
Muhammadan law. la Thus a Hindu reversioner would become entitled 
to tho possession of immovablo propeity belonging to the last male 
owner only on tho death of tho Hindu female who has succeeded to 
the last male owner. It is only then that the succession opens out to 

Article 141 — Note 1 

1 *> Ind App 267 : 117 Ind 

601 : 51 All 188 (F B), 


(1890) 13 Mad 512 (514, 515), Sambasna v. Ragava. 

(1915) A I R 1915 Mad 539 (510) : 25 Ind Cas 692, Tenlataratnam y. Ten- 
hataramiah. 

(1918) AIR 1918 Mad 75G (757) . 42 Ind Cas 228, Ramachandra Redds v. 
Audetnma 

(1929) AIR 1929 Mad 421 (423, 421, 425) : 119 Ind Cas 57, Ayyaswami 
Ayyar v. Mahadeia Ayyar, 

(1910) AIR 1916 Oudh 50 (53. 54) : 18 Oudh Cas 289 : 33 Ind CaB 371, 
Ghisa Singh v. Gajraj Singh. 

Note 2 

la (1924) AIR 1924 Pat 721 (728) : 3 Pat 880 : 83 Ind Cas 812, Keshav Prasad 
Singh v. Mad ho Prasad Singh. 


Article 1 4 L 
Notes 
1—2 
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Article 151 
KoteS 


1 . (1938) AIR 1938 P 0 251 (25G) : 177 Ind Cas 1 (P 0), Rajlahshmi Dassi v. 

Bkolanath Sen. 

2. (1025) A I It 1025 P C 127 (129) : 21 Nag L R 127 : 88 Ind Cas 313 (P C), 

llarigxr Kisangir v.Anand Bharatln. (Reversioner's title accrues only 
on death o£ widow.) 

(1878) 4 Cal 52S (526) : 3 Cal L R 391, IVo«m»a Nath Roy v. Afeolonnasa 
Begum. 

(1901) 1901 All \V N C2 (63), Shahadat Chaudhri v. Bhagtcati Prasad. 

(1936) AIR 193C Pcsh 119 (125), Ahmad Khan v. Mt. Jlayat Thin. 

(1897) 19 All 357 (371) : 1807 All \Y N 60, llanuman rrasad Singh v. 
Bhagauli Prasadan. 

(1890) 14 Bom 482 (489), Cursandas Oovindji v. riiwdrfliandns Pursholdm. 
(1864) 1 Suth W R 847 (348), iroontfleharn Banerjee v. Hnradhun Mojoom- 
dor. r 

(1865) 2 Suth IV R 197 (200), Chundro Seehliur Roy v. Kohxn Soondur Roy. 
(1867) 8 Suth IV R 519 (522, 523), Ram Shevuh Roy v. Sheo Got ind Sahco. 
(1668) 10 Suth \V R 276 (277), Svntokhee Thdkoor v. Mt. Balance Koonwur. 
(i860) 11 Suth \Y R 183 (184) : 2 Bcng I* R App 39, Copal Mill Itch v. Onoop 
Chunder Roy. 

(1882) 10 Cal L R 837 (315), Sheo Karam Stngh v. Kliurgo Koerry. 

(1879) 1879 Pun Be No. 15, Ml. Jai Devi v. Shib Dayal. 

(1898) 1398 Pun Re No. 79, Chxragha y. MaMaha. 

(1912) 1912 Pun L R No. 198, Kesho Das v. Nathu AfnI. 

(1915) AIR 1915 Lah 353 (354) : 27 Ind Cas 699, Haham Singh v. Indtr. 
(1918) AIR 1918 Mad C59 (660) : 42 Ind Cas 540, Tenhatramanayya v. 

Uuumuga Yclayudlum 


him and he becomes entitled to get possession of tlio property. 1 His 
cause of action, in fact, is the death of the female. 2 A suit by him 
for' possession would He only after tlio death of tlie female and not 
before? Such a suit would bo governed by this Article. 4 Similarly, 
certain classes of Muhammadans, such as the Khojas, Cutchi Mcmons 
and Hatai Memo ns, follow the Hindu law with regard to the 
succession of females and the nature of the estate inherited by them. 6 


i Ind Cas 44, IParurfro 

v. Bhiwa. 

(1919) AIR 1919 Oudh 213 (214) : 22 Oudh Cas 156 : 52 Ind Cas 845, 
Achhaibar Singh y. B argobxnd Singh. 

(1925) AIR 1925 Oudh 164 (16G) : 78 Ind Cas 65, Rai Dularx v. Chandesar 
Dei. 

(1933) AIR 1933 Oudh 170 (172) : 8 Luck 538 5 150 Ind Cas 34G, Rajeshar 
■ Bah v. Barhxshtn Balt 

(1911) 10 Ind Cas 387 (338) : 1911 Pun Re No. 32, Kahire Khan v. Gin, lam 
Ghause. 

3. u > r • 'as Purshotam. 

, ■ * r . • ■ . t 


(1907) C Cal L Jour 490 (522), Roy Radha Kissen v. N aura tan Ball. 
(1B82) 1882 Pun Re No. 141, Budda y. Khan. 


t. -uiuii/ttun Prasad. J 

5 - llM2 » 4 » («a : 47 140 1 50 Ind A ro 103 1 72 Ind C„ 

eiii C), Khattibai y. Md. Hajee Abu. 



SUIT ron POSSESSION BY reversioner 


1957 


A suit by a Muhammadan entitled to succeed to another Muhamma- 
dan on the death of a female when such female is by such custom 
entitled only to a limited estate, would bo governed by this Aiticlo. 0 

Since the cau«c of action is the death of the female, the third 
column of the Article provides that time will begin to run from such 
death. This is in accordance with the general principle of the law 
of limitation that a person can only bo considered to bo baned, if 
he has a right and does not exercise that right within the jveriod 
prescribed, the maxim licing contra non valentem agere n ulla currtt 
prascnptto — Prescription docs not run against a patty under 
disability or who is unable to act. 7 

In order to claim tlio benefit of the Article the plaintiff must 
prove firstly, that thcie was a qualified estate in a Hindu or a 
Muhammadan female, secondly, that ho was entitled to possession 
after her death as the heir of the last malo holder, and thirdly, having 
regard to the existing law, ho was entitled to possession on the date 
of the suit. 8 

3. “Like suit." — Thcso words show' that this Article is to bo 
read along with Article 140 1 and, so read, they mean a suit for 
possession of immovable property .* They cannot be taken to imply 
that the suit must bo in respect of an estate created in the same 
way as the estate upon which the estate in remainder or reversion 
contemplated by Article 140 leans, that is to say, by grant or devise 
or that it 'must bo an cstato characterized by the same incidents 
which attach to such a particular estate. 8 As has been seen in the 
Notes to Article 140 ante, tho words "reversioner" and “remainder, 
man” in that Article have been used in the technical and strict sense 
in which they arc used in English law and do not include a person 
like a Hindu reversioner who has only a possibility of reverter to 
the estate. 4 In tho latter case this Article would apply. 5 

But the principle underlying the two Articles is the same, namely 
that time runs when tho estate opens out for the benefit of the 
plaintiff, whether he is a remainderman or reveisioner in the strict 

0. (1930) AIR 1930 P C 85 (30. 38) : 121 Ind Cas 517 : 57 Ind App 29: 5 Luck 

70 (P C), Iioshan Ah Khan v. Aihgar Alt. 

(1930) AIR 1930 Lah 111 (112) : 125 Ind Cas 52, Lehna v. Nur Ahmad. 

7. (1928) AIR 1923 Oudh 155 (189, 190): 108 Ind Cas 817, Abdul Halm Khan 

Saadat Ah Khan. 

8. (1921) AIR 1921 Pat 721 (728) : 3 Pat 880 : 83 Ind Cas 812, Kesko Prasad 

Singh v. Hadho Prasad Singh. 

Note 3 

1. (1918) AIR 1918 Oudh 32 (53) : 14 Ind Cas 303 : 21 Oudh Cas 1, Etsheshar 

Baksh Singh v. Hameshar Bahsh Singh. 

2. (1921) 61 Ind Cas 402 (404) (All), Jagram J/urani v. Shco Dulan » 

3 (1916) AIR 1910 Oudh 50 (54) : 18 Oudh Cas 289 : 33 Ind Cas 371, Ghisa 

Singh v. Gajraj Singh 

4. (1921) AIR 1921 Pat 721 (727, 728) : 3 Pat 860 : 83 Ind Cas 612, Keshav 

Prasad Singh v. Madho Prasad Singh. 

5. (1895) 8 C P L It 102 (105), Nilkantrao v. Xukaram. 


Article 14l 
Notes 
2—3 
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Article 431 sense in which the expression is used in English law or whether he 

Notes is a person who succeeds upon the cessation oi the peculiar limited 

3 — 3 estate under the Hindu law. This Article may, in this sense, be said 

to be an extension of Article 140 with special reference to persons 
succeeding to an estate upon the cessation of the peculiar estate of 
a limited owner under the Hindu law. 0 

A suit for a declaration of right to property 7 or for the construc- 
tion of a will or eodicil 7a is not within this Article. Such a suit filed 

before the death of the female is not within this Article, because the 
plaintiff would not then be entitled to possession of the property. 
Nor will such a suit lie at all after the death of the female inasmuch 
as the plaintiff, being entitled to the further relief of possession, 
would be barred by the Proviso to Section 42 of the Specific Belief 
Act, 1877, from filing a suit for a mere declaration of right. 

4. “ By a Hindu or Muhammadan, ” — It has been seen in 
Note 5 to Article 125 ante, which is in pari materia with this 
Article, that the words “by a Hindu or Muhammadan, etc.” in that 
Article refer to cases in which the claim of the Hindu or Muham- 
madan is based upon his right os a Hindu or Muhammadan, that 
is, to cases where the right arises under the personal law of the 
parties. It has also been seen in Note 2 to Articles 128 and 129 
ante that those Articles apply only where the right is claimed, not 
on the basis of contract, but on the basis of status of the plaintiff 
under the Hindu law. The same principle of interpretation must, 
it is conceived, be adopted in this Article also. It has accordingly 
been held by the Chief Court of the Punjab in Baldeo Singh v. 
Mohan Singh, 1 that the Article did not apply where A, B and G 
entered into a compromise by which they left certain property to D, 
a Hindu widow (who was not entitled to it as heir), after whose 
death it was to revert to them, and A, after D's death, sued for 
possession of his share of the propel ty. Their Lordships observed 
that the Article applied only to cases where a female had succeeded 
as heir and not by favour or in some other capacity. In Bibi 
Sahodra v. Bai J ang Bahadur f a case decided by the Privy Council 
in 1881, certain properties had been given to a Hindu widow by a 
compromise decree to belong to her for life and to revert to A after 
her death A's heirs instituted a suit for possession of the property 
within twelve years of the death of the widow but beyond twelve 
years of the alienation which had been made by her in breach of a 

6. U91G) AIR 1916 Bom 300 (301) : 40 Bom 239 : 33 Ind Ca 3 484, Jayavant 
J iwan Rao v. Ramchandra Narayan 

1. (1930) AIR 1930 Bom 545 (546) : 54 Bom 837 : 127 Ind Cas 897, Shankar - 
bhai Dajibhai v Bat Shiv. 

(1936) AIB 1936 Lah 835 (836) . 165 I„d Ca, U9, M„, Ba , v . GhuUtO 
Mohammad. 

7a (1893) 20 Cal 906 (924, 925), Chuhkun Lai Roy v. Loht Mohan Roy. 

Note 4 

1- (1914) AIR 1914 Lab. 458 (459. 460) : 22 Ini Cas 855, 

2- (1881) 8 Cal 224 (229) : 8 Ind App 210 : 6 Ind Jur 108 • 4 Sar 294 (P C). 
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condition against alienation. It was held by tlieir Lordships of tho 
Privy Council that Articles 142 and 143 of tho Act did not apply to 
tho case, but that tho suit was within time as the possession of 
the alienee was not "adverse” to A until tho widow’s death. Their 
Lordships did not refer to Article 141, nor was tho Article cited at 
the Bar. Tho discussion of tho question when tho possession became 
adverse makes it clear that their Lordships dealt with the case as 
one coming under Article 144 and not Article 141, See also tho 
undermentioned case. 3 

It has however been held in several decisions that this Article 
applies to cases where tho fomalo was in possession not as an heir 
under tho Hindu law but under an agreement, 4 or an award, 6 or by 
virtue of having acquired a limited cstato by adverse possession,® or 
by custom, 7 or in somo other way. 7 * But an examination of the cases 
will show that the question whether tho Article applies to cases 
where tho plaintiff’s titlo is otherwise than under the personal 
law of tho parties, was not specifically raised or dealt with. It is 
submitted that they cannot be accepted as correct in this respect. 

Tho "Hindu or Muhammadan” contemplated by this Article may 
be a male oi a female. Thus, a daughter succeeding to a widow must 
sue for possession within 12 years of the widow’s death. 8 Similarly, 


3. (1927) A I R 1927 Nan 220 (223) : 101 lod Caa 622, Deoram Git jar v. Bxju 

Gujar. (Co-widow in possession of property for life under comptomiso 
— Alienation by her — Suit by the other widow after death of the 
co-widow for possession — Possession regarded ait erse only from death 
— Article 141 was not referred to — Article 144 must bo taken to have 
been applied.) 

4. (1937) AIR 1937 All 183 (183, 189) : 167 Ind Cas 527, Sarju Bax v. Chair- 

man, Municipal Board, Jhansx. (After mother of last male owner, 
grandmother was the heir, but under an agreement the sister was 
entitled to take the estate — Held Article 141 applied ) 

(1934) AIR 1934 Bom 110 (112) : 53 Bom 2B0 : 149 Ind Cas G74, Bkagirthx- 
bax v. Appa Darla. 

(1935) AIR 1935 Cal 702 (704) : 159 Ind Cas 1101, Hemendra Nath Boy v. 
Jnanendra Prasanna. 

5. (1894) 8 C P L R 102 (104, 105), Ntlkantrao v. Tularam. (Settlement 

award ) 

(1937) AIR 1937 All 268 (270) : I L R (1937) All 424 : 169 Ind Cas 586, 
Bathxk Lai Chaube v. iff. Badha Dhulaxya. 

C. (1934) AIR 1934 Oudh 190 (194) : 150 Ind Cas 495 : 9 Luck 484, Gaya 
Bakhsh Sxngh v. Deo Sxngh. 

7. (1912) 14 Ind Cas 71 (72) : 1912 Pun Re No 52, Nur Ahmad v. Bahim 
Bakhsh. 

(1907) 1907 Pun Re No. 145 . 1907 Pun W R No 185, 2/ trait Bakhsh v. 
Ahmad. 

(1892) 1892 Pun Re No. 31 (F B), Budhe Khan v. Makhe Khan. 

(1919) AIR 1919 Lah 448 (449) : 1918 Pun Re No. 95 : 47 Ind Cas 977, 
Ganesh Ram v. Panju Sxngh. 

(1914) AIR 1914 Lalx 452 (453) : 1914 Pun Re No. 29 : 24 Ind Cas 212, 
Bhagat Singh v. Sher Singh . 

(1937) AIR 1937 Oudh 4 (9) : 12 Luck 592 : 165 Ind Cas 322, Irshadulla 
Khan v. Ml. Fakhxra Began. 

"~ , ' n on ' * **• w t-t-.-j tjj, an> {Life 


Article 14 
Note 4 
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Article 141 
• Notes 
4—6 


it -was held that a suit by a sister of the last male owner who 
succeeded after his mother was governed by this Article. 9 

S. "Entitled” means entitled independently of the right of 
the female. — The word "entitled” must be understood as meaning, 
‘‘entitled independently of the right of the Hindu or Muhammadan 
female.” 1 A Hindu leversioner, for oxample, becomes ontitlcd to the 
property as succeeding to the last male owner and not to the widow 
and is therefore a person "entitled to the possession of the property 
on the death of the Hindu female” within this Article. But the 
heir of a Hindu or Muhammadan female who is a full owner of the 
property is not a person entitled to the property independently of 
the right of the female, but merely derives his right through her. 
A suit by such heir for possession of the property inherited by him 
from the female is, therefore, not one governed by this Article.* 


6. Plaintiff must be entitled to possession on the death of 
the female. — This Article does not apply unless tho plaintiff became 
entitled to possession immediately on tho death of tho female. 
"Where a Hindu female alienates property by a usufructuary mort- 
gage for necessity, the reversioner would not bo entitled to tho 
possession thereof immediately on tho death of the female. Ho would 
bo entitled to it only after redemption. A suit, therefore, by the 
reversioner for possession only, without asking for redemption is not 
maintainable nor is it govornod by Article 141. 1 A suit for redemp- 
tion would not also be barred under this Article, even though it was 
filed more than twelve years after tho death of the female* Whore 
a widow has validly let out the property to a tenant-at-will and the 
reveisioner sues for possession after the death of the widow, this- 

(1916) AIR 1916 All 47 (48) : 38 All 117 : 32 Ind Cas 127, Bamsingh v. 21 It. 
Bham. 

9. (1937) AIR 1937 All 188 (189) : 167 Ind Cas 527, Sarju Bai v. Chairman, 
. ATtmictpat Board, JJiansi. 

Note 5 

1. (1916) AIR 1916 Oudh 50 (51) : 18 Oudh Cas 289 : 33 Ind Cas 371, Ghtsa 

Singh v. Gajraj Singh. 

(1918) AIR 1918 Oudh 82 (53) : 21 Oudh Cas 1 : 44 Ind Cas 308, Bisheshar 
Bahsh Singh v. Bameshar Bakhsh Singh.' 

(1923) AIR 1923 Oudh 185 (201) ; 26 Oudh Cas 133 : 75 Ind Cas 626, Zarxf- 
un-nusa v. Shafiq-uz-Zatnan 

2. (1888) 10 All 313 (316) : 1688 All W N 38, Hashmat Begam v. Mazhar Hus- 

sain. 

(1910) AIR 1916 Oudh 50 (54) : 18 Oudh Cas 289 : 33 Ind Cas 371, Ghisa 
Singh v. Gajraj Singh. 

vs 368, Evsheshor 
id Cas 626, Zart f- 


153, Malharjutx 


Note 6 

* 18 I n Dd Cas 811 * 813 ) Gan ga Sahai v. Kanhavja Lai. . 

2. (1888) 1688 Pun Re No. 10, Buta Singh v. Jhagra. 
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Article will not apply anti time will not run from tho death of the 
widow* hut from the expiry of the tenancy.* 

7. "On the death of a Hindu or Muhammadan female.” — 

The plaintiff must lie a jierson who liccomcs "entitled’' in the senso 
explained in Note 5 flnfe, on the death of a Hindu or Muhammadan 
female A son adopted by a Hindu widow becomes, under tho Hindu 
law, entitled to the property inherited by tho adoptive mother, 
immediately on adoption and not on her death ; consequently, a suit 
bv such adopted son for possession of tho property so got by him is 
not one within this Article. 1 A son adopted hy tho last male owner 
himself is entitled to tho possession of liis property immediately on 
the death of such owner and not on the death of his widow, and a 
suit by him for i*ossession would bo governed not by this Article 
but by Article 144, and would be barred after twelve years of tho 
owner's death. 2 

Where a Hindu widow makes an alienation of her husband’s 
property and* subsequently adopts a son to him, tho alienation, if it 
has not been made for necessity, is not binding on the adopted son 
who can immediately on adoption sue for recovery of sucli property. 
The alienation is not good till the lifetime of the adoptive mother so 
as to enable the adopted son to take advantage of this Aiticle and 
file a suit within twelve years of her death* 

It may also be stated hero that even adverse possession against 
a widow is not adverse to tho son adopted by her subsequently. 
Possession can be adverse to him only from the dato of his adoption.* 
Where A and B, daughters of X, succeed to X jointly and subse- 
quently A dies, B gets the property hy survivorship and cannot be 

3. (1007) 1907 Pun L R No. 01 * 190G Pun Re No. 00 : 190G Pun \V R No. 137, 

Ghudu Singh \. Khuthal Singh 

Note 7 

1. (1919) AIR 1918 Mad 4G9 (472) : 41 Mad 75 : 42 Ind Cas 245 (F B), Vatdtja- 

natha Saslri v.Santhn Animal. (Overruling 26 Mad 143.) 

(1928) A I R 1928 Oudh 155 (194) . 108 Ind Cas 817, Halim Khan v. 

Saadat Ah Khan. 

(1909) 1 Ind Cas G47 (G48) : S3 Bom 88, Bamkriskna v. Tnpurabni. 

(1694) 19 Bom 809 (814, 815), Moro Narayan v. Balaji Baghunatk. 

(1905) 9 Cal W N 795 (801) : 2 Cal L Jour 87. Hareh Chand v. Bejoy Chand. 

2. (1904) 1904 Pun Re No 3 : 1904 Pun L R No. 43, Bam Narain v. Makar a j 

Narain. 

3. (1918) AIR 1918 Mad 4G9 (472) • 41 Mad 75 : 42 Ind Cas 245 (F B), TWya- 

nat/ta Sasfri v. Santhri Ammal. 

(1909) 1 Ind Cas G47 (G48) • 83 Bom 88, Bamhrishna v. Tnpurabax. 

[See also (1907) 1907 All W N 148 (149) : 4 All L Jour 354, Sahdeo 
Singh y. Bamnandan Singh.] 


(1900)2 Bom LR 411 (414), Hari Vxthal v. Woman Hari. (19 Bom 809, 
Followed ) 

(1688) 13 Bom 27G (279), Krishnaji Janardhan v. Morbhal. 

(1905) 9 Cal W N 795 (801) : 2 Cal L Jour 87, Hareh Chand v. Bejoy Chand. 
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Article 141 said to become entitled to it on the death of A . Where therefore T 
Notes was in adverse possession of the estate inherited by A and B for 

7 — 9 more than twelve years, 7 would get absolute title to the interests 

of A and B in the property under Section 28 and B cannot, after 
A’s death, contend that as to A’s share she got a fresh right to sue 
for possession. 5 

8. Suit by a transferee from a Hindu or Muhammadan 
entitled etc. — - It would follow from what has been stated already 
that a suit for possession by a transferee from a Hindu or Muham- 
tnadan entitled to the possession of immovable property on the 
death of a Hindu or Muhammadan female is not one falling within 
this Article. The transferee would not be entitled by virtuo of the 
personal law governing the parties hut by virtue of the right obtained 
by the transfer. Tho case would be covered by Article 13G ante 
which provides for a suit by a purchaser for possession of property 
sold when the vondor was out of possession at tho date of the sale. 
The starting point under that Article is the date “whcAl the vendor 
is first entitled to possession.” If the vendor is such a person as is 
contemplated by Article 141 as a plaintiff, he will become entitled 
to possession on tho death of the female ; so that tho result will bo 
that even though Aiticle 136 may apply, tho starting point will be 
the death of tho female 1 

There have, however, been seveial cases where this Article has 
been applied or has been assumed to apply to suits by transferees 
from reversioners entitled to possession on the death of a Hindu or 
Muhammadan femalo. 5 But tho question discussed above was not 
specifically raised in those cases. They cannot he accepted as correct 
on principle in this respect. 

' 5. (1915) AIR 1915 Cal 234 (234) : 27 Ind Cas 25o7 Sachmdra Ktshore V. 
Jiajam Kanta. 

(1915) AIR 1915 Cal 232 (233): 27 Ind Cas 83, Sacluncfra Kuhore v. Rajani 
Kanta. 

Note 8 

* 1- (1901) 8 Cal W N 635 (538), Gadadhar Roy v. Hare iTnsJma Sarkar. 

(1904) 8 Cal W N 802 (804), Narmada Debt v. Shosx Bhutan. 

2. (1912) 14 Ind Cas 71 (72) : 1912 Ron Re No. 52, Nur Ahmad v. Rahim 
Bakhsh. 

(1916) AIR 1916 Mad 709 (710) : SO Ind Cas 991, Srinivasa Raya v. Ham- 
appa Iltbbara. 

(1898) 20 All 42 (4C) : IP 07 *« w v "»-■» — - o. - - . ' 

assumed that Arl 
of other facts by 

(1922) AIR 1922 Mac 

ifomioA v. Kusru Kotamma. (Do.) 

(1915) A I R 1915 Cal 629 (633) : 27 Ind Cas 954, Mohendra Nath Biswas v. 
Mt. bhamsnnnessa Khatun. (Do) 

(1920) A I R 1920 Pat 291 (320) : 47 Ind Cas 929, Sahdeo Naram v. Kusum 
Kvmart (Do ) 

(1934).* — 


(1936) 

"”“* uinei it^erbiuners — Art 141 assumed to apply ) 
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9. Death, if includes civil death — Effect of surrender by 
female or re-marriage of widow. — It has been held by tha 
Judicial Commissioner's Court of Nagpur 1 and the High Court of 
Lahore 1 that the re-marriage of a Hindu widow amounts to her civil 
death, that Article 141 will cover cases of such civil deaths also 
and that therefore a suit by tbo next reversioner for possession of 
property on the ground of re-marriago of the widow would bo 
governed by Article 141. On tbe other hand, the High Court of 
Calcutta has doubted tho correctness of this view. 3 It is submitted 
that tho view of the Nagpur and Lahore Courts is not correct, It 
would bo straining tbo languago of the Article to read the words 
"when tho female dies" in the third column of the Article as including 
cases of civil deaths. 

Whero a Hindu female owning a limited estate under tho Hindu 
law surrenders her estate to tho next reversioner, she effaces herself 
from tho succession as if sho had died and tho inheritance is 
accelerated in favour of tho next reversioner. 4 As was observed by 
their Lordships of tho Privy Council in Sitanna v. Viranna ,* "though 
tho doctrine of surrender by a widow has undergone considerable 
development in recent years, it must bo remembered that the basis 
of it is the effaccment of the widow’s interest, and not tho ex facie 
transfer by which such cffacemcnt is brought about. Tho lesult is 
merely that tho next heir of tho husband steps into tho succession 
in the widow’s place " On tho view that ‘death’ within the meaning 
of this Article docs not includo civil death, it would follow that tho 
reversioner in whoso favour a sunender is mado by the female owner 
becomes entitled to the property, not "on tho death of the female” 

Note 9 

1 (1915) AIR 1915 Nag 57 (57) : 11 Nag L R 8G : 29 Ind Cas G12, Nathu v. 
lit Has Bahu. 

[See also (1930) AIR 1930 Nag 204 (204) : 27 Nag L R 1 : 123 Ind 
Cas 900, Gan-pat v. Narayan. (Nothing was however eaid atout 
Art. 141 applying to the ease )j 

2. (1930) AIR 1930 Lah 294 (295) : 120 Ind Cas 610, Sawai Bam v. Arjun 
Singh. 

3 (1928) AIR 1923 Cal 714 (715) : 117 Ind Cas 703, Tilottamd Darn y. Madhu- 
Sudan Girt. 


y. BhiU'a. 

(1884) 10 Cal 1102 (1108) (F B), Notolishore Sarma Boy y. Han Nalk Sarma 
Boy. 

(1924) AIR 1924 All 16G (1G7) : 79 Rid Cas 25 : 4G All 59, lit Sartaji v. 
Bamjat (Reversing AIR 1922 All 401.) 

[See also (191G) AIR 191G Cal GOG (G08) : 80 Ind Cas 578, Sarabjii y. 
Bhagieat Koen 

(1891) 19 Cal 23G (241, 242) : 19 Ind App 80 s G Sar 88,(P C), Behan 
Lai v. Madho Lai.] 

5. (1931) AIR 1934 P 0 105 (108) • 148 Ind Cas 828 : 61 Ind App 200 : 57 Mad 
749 (P C). 


Article 14l 
Note 9 
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Article l$i 
Note 9 


within the meaning of this Article but by reason of the surrender. 
A suit therefore by the surrenderee for possession of the estate 
surrendered is not governed by this Article. 6 * 

Thete is no difference in principle whether the surrenderee is a 
male or female reversioner,® except that in the latter case the female 
reversioner takes only a limited estate. Where A, a Hindu widow 
surrenders her estate in favour of her daughter B, but B dies before 
A, and the next male reversioner brings the Buit for possession of the 
property, the cause of action would bo the death of B and not the 
death of A. 1 In Yiranna v. Sitanna, 9 where the facts were as stated 
above, Phillips, J., observed as follows : 1 ' 

“If the widow is effaced, so far as the estate is concerned, 
there is no ground for holding that her right is revived by the 
death of her daughter during her lifetime. The cffacement is 
1 made in ordei to accelerate succession to her husband’s estate! 
On the surrender therefore the next heir takes the property and 
when that heir dies, the devolution must continue in favour of 
* the next reversioner and tho succession cannot be interrupted by 
the meie fact that the widow is still alive. After the daughter, 
the deceased’s estate must go to the next reversioner, and 
it cannot be contended that the widow is in any sense a 
revei sioner." 1 

The judgment of Phillips, J., was affirmed by the Privy Council 
in Sitanna v. Viranna? _ 1 ‘ . * 

The proposition that the smrenderee gets, immediately on tho 
surrender, a light to the possession of the piopeity surrendered, is 
however subject to one qualification. Where before the surrender 
the widow or other female has alienated the property, the subsequent 
surrender does not, under the Hindu law, entitle tho reversioners 
to immediate possession of the poition alienated. They must wait 
until her death. 10 The reason is that though tho alienation is not 
binding on the reveisioner, it is binding on the widow for her life and 
the alienee is entitled to possession during her lifetime. It follows 
that a suit by the reversioner against the alienee from the female 


5a (1911) 12 Ind Cas 481 (431, 432} (Lah), Nawaz v. Muhammad Ahsan. {Case 
of transfer of right by widow to reversioner— Suit by latter lor posses- 
sion — Article 144 applies ) 

6. (1934) AIR 1934 P C 105 (108) : 148 Ind Ca s 828 : Cl Ind App 200 : 57 Mad 
749 (P 0), Sifitnna v Vtranna. 






7. (101 4) A 1 R 1924 AH 1C6 (167) : 4G A 

Rant jag. 

8. (1931) AIR 1931 Mad 218 (221) : 128 Ind Cas 701. 

9. (1934) AIR 1934 P C 105 (108) : 148 Ind Ca s 828 J Cl Ind App 200: 57 Mad 

749 (PC). 

10 - H £ 1927 itad 530 < 531 > : 100 Ind Cas C39, Iiamayya v. Narayya. 
(1927) AIR !927 All 258 (262) : 100 Ind Cas 764 : 49 All 334, Lachhmi 
C hand t. Lachho. 

(1927) R 1927 Mad 429 (430, 431) : 100 Ind Cas 5S0, Karuppa PUlax v. 
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nude liefarc the date of the sun-end ei wilt bo governod by this 
Article. 11 

Where a surrender is made by a female reserving some property 
to herself for maintenance, the heir will, as regards such property, bo 
entitled to possession only on the death of tho female and a suit by 
the heir for possession of such pioperty would be governed by this 
Article.” 

10. "Hindu or Muhammadan female." — These words do not 
cmer the ca«o of a female who is a trustee. Her position as a tiustee 
possesses a distinction from that occupied by her with rcfeionce to 
her husband's estate vesting in her by inheritance beneficially. In 
Pydigantam Jaggannadha Iiou‘ v. Hama Doss Patnail, 1 a temple 
was dedicated by one J to tho public and J acted as trustee thereof 
during his lifetime. lie died childless and his widow who succeeded 
him as trustee, transferred her right of trusteeship along with contain 
temple property to the defendant in the year 1685 and subsequently 
died m 1897. The plaintiffs brought n suit in 1900 for recovery of 
tho office and the land as being trustees in succession to her. The 
question arose whether Article 121 ante or this Aiticle applied to 
the case Their Lord«htps ohsened : 

"Her (tho widow's) position as trustee possesses a distinction 
from that occupied bj her with reference to her husband’s 
estate \cstingin her by inheritance beneficially, which makes it 
apparent that the caso 13 not really one within the scopo of the 
said rule. As regards proj>erty inherited by a widow beneficially, 
the reversioner cannot claim relief by way of possession so long 
as she is alive, and a transfer by her w-ould, at all events, be 
valid till her death. It is different in both respects hore. Her 

powers of transfer aio precisely those of a male trustee In 

other words, notwithstanding that the offico would not, after 
the death of the female trustee, descend to her heir, the trust 
estate during hei incumbency for all othei purposes resides in 
her as fully and effectually as it does in a male tiustee. The 
leason for the rule on which Aiticle 141 is founded being thus 
inapplicable, the adoption of the piinciplo of that rule here 
would not bo wan anted.” 

It was accordingly held that tho suit wasgovorned by Article 124 
and not this Article. This view was followed by the High Couit of 
Calcutta in tho undermentioned case. 2 See also the undermentioned 
case 3 where tho question was raised but not decided. 

11 (1915) AIR 1915 Wad 050 (058) : 26 Ind Cos 1, Sutgaram Chelhnr ^ . Kal- 

yanasundaram Filial. 

12 (1931) AIR 1931 Mad 218 (221) : 128 Ind Cas 701, reeranna v. Sitanna. 

(Affirmed by the Privy Council in A I R 1931 P-C 105 ) 

Note 10 

1. (1905) 28 Mad 197 (201). 

2. (1907) 0 Cal L Jour 021 (030), Ltlabah ilisratn v. Bishun Chobey. 

3 (1910) A I R 1010 Mad 4C5 (407) : 80 Ind Cas 902, Supfa Bhattar v. Suppu 

Soll.am Bhattai . 
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Notes 
9-10 



1964 


SUIT FOB POSSESSION BY BEVERS10NEB 


Article 141 within the meaning of this Article but by reason of the surrender. 

Note 9 A suit therefore by the surrenderee for possession of the estato 

surrendered is not governed by this Article. 611 

There is no difference in principle whether the surrenderee is a 
male or female reversioner, 6 except that in the latter case the female 
reversioner takes only a limited estate. "Where A, a Hindu widow 
surrenders her estate in favour of her daughter B, but B dies before 
A, and the next male reversioner brings the suit for possession of the 
property, the cause of action would be the death of B and not the 
death of A. 7 In Vtranna v. Sttanna, 8 wheie the facts were as stated 
above, Phillips, J., observed as follows : 1 ' 

“If the widow is effaced, so far as the estate is concerned, 
there is no ground for holding that her right is revived by the 
death of her daughter during her lifetime. The effacement is 
1 made in order to accelerate succession to her husband’s estate^ 
On the surrender therefore the next heir takes the property and 
when that heir dies, the devolution must continue in favour of 
the bext reversioner and the succession cannot be interrupted by 
the meie fact that the widow is still alive. After the daughter, 
the deceased’s estate must go to the next reversioner, and 
it cannot be contended that the widow is in any sense a 
reversioner.” 

The judgment of Phillips, J., was affirmed by the Privy Council 
in Sttanna v. Viranna. 9 _ ’ _ 1 

The proposition that tho surrenderee gets, immediately on the 
sunender, a right to the possession of the property surrendered, is 
however subject to one qualification. Where before the surrender 
the widow or other female has alienated the property, the subsequent 
surrender does not, under the Hindu law, entitle tho reversioners 
to immediate possession of the poition alienated. They must wait 
until her death. 10 The reason is that though the alienation is not 
binding on the reversioner, it is binding on the widow for her life and 
the alienee is entitled to possession during her lifetime. It follows 
that a suit by the reveisioner against the alienee from the female 


5a. (1911) 12 Ind Cas 431 (431, 432) (Lah), Nawaz v. Muhammad Ahsan. (Case 
of transfer of right by widow to re* ersioner — Suit by latter for posses- 
sion— Article 144 applies ) , 

6. (1934) AIR 1934 P C 105 (108) : 148 Ind Cas 828 : 01 Ind App 200 : 57 Mad 

749 (P C), Sttanna v, Vtranna. 

7. (1924) A I R 1924 All ICO (167) : 46 All 59 ; 79 lad Cas 25, 21 1. Sartaji v. 

Ramjas. 

8. (1931) AIR 1931 Mad 218 (221) : 128 Ind Cas 701. 

9 (1934) AIR 1934 P C 105 (108) . 148 Ind Cas 828 . 61 Ind App 200 ; 57 Mad 

7i0 i r> m 


10 ‘ A I R 1927 Mad 530 (531) : 100 Ind Cas 639, Ramayya v. Narauua. 
(1927) AIR 1927 All 258 (2G2) ; 100 Ind Cas 7C4 : 49 All 334, Lachhmi 
CKand v. Lachho. 


(1927) AIR 1927 Mad 429 (430, 431) . 100 Ind Cas 5S0, Karuppa Pxllai v. 
Iruiayte. 
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made !»forc tins date of the sui rentier will bo governed b> this 
Article." 

Where a surrender is made by a femalo reserving some property 
to herself for maintenance, the heir will, as regards such property, ho 
entitled to possession only on tho death of tho female and a suit by 
the heir for possession of such piopcrty would bo governed by this 
Article 11 

10, “Hindu or Muhammadan female.” — These words do not 
coicr the case of a femalo who is a trustee. Her i>osition as a trustee 
possesses a distinction from that occupied by her with refeionco to 
her husband's estato vesting in her by inheritance beneficially. In 
Pl/Jigantam Jaggnnnadha How v. Hama Doss Patnaik, 1 a temple 
was dedicated by one J to the public and J acted as trustee theicof 
during his lifetime- He died childless and his widow who succeeded 
him as trustee, transferred her right of trusteeship along with certain 
temple property to tho defendant in tho year 1885 and subsequently 
died in 1897. The plaintiffs brought a suit in 1900 for recovoiy of 
tho oflico and tho land as l*ing trustees in succession to her. The 
question arose whether Article 124 ante or this Article applied to 
tho case Their Lordshijw observed : 

“Her (tho widow’s) position as trustco i»ssesses a distinction 
from that occupied by her with reference to her husband's 
estate vesting in her by inheritance beneficially, which makes it 
apparent that tho case is not really ono within tho scopo of the 
said rule. As regards projwrty inherited liy a widow beneficially, 
the reversioner cannot claim relief by way of ]>ossession so long 
ns she is alive, and a transfer by her would, at all ovents, be 
valid till her death. It is different in both respects lieic. Her 

powers of transfer are precisely those of a male trustee In 

other words, notwithstanding that tho office would not, after 
tho death of the female trustee, descend to her heir, the trust 
estate during her incumbency for all other purposes resides in 
her as fully and effectually as it does in a male tiustee. The 
reason for the rule on which Article 141 is founded being thus 
inapplicable, the adoption of the prxnciplo of that rule heie 
would not bo warranted.” 

It was accordingly held that the suit was governed by Aiticlo 124 
and not this Article. This view was follow'ed by the High Couifc of 
Calcutta in the undermentioned case * See also the undermentioned 
case* where the question was raised but not decided. 

n. (1915) AIR 1915 Mad G5G (058) : 20 Ind Cas 1, imjarom ChtlUar \ . KnJ- 
j tanamndaram Ptllat. 

12. (1931) AIR 1931 Had 218 (221) : 128 Ind Cas 701. T7«ranna v. Sit anna. 
(Affirmed by the Privy Council in A I R 1931 PC 105.) 

Note 10 

1. (1905) 28 Had 197 (201). 

2. (1907) G Cal h Jour 021 (C3G), LtJabati Shsrain v. Btshun Cliohey. 

3. (1910) AIR 1910 Had 4C5 (4G7) : SO Ind Cas 9C2, Suppa JShattar v. Suppu 

Sollajia Bhattar. 
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It has been seen in Note 4 ante that this Article applies only to 
cases where the right of the plaintiff arises under the personal lato. 
of the parties, i. e. to cases where the plaintiff claims to succeed only 
in right o£ heirship under the personal law governing the parties. It 
follows that the Article is not applicable where the female was in 
possession, not by reason of her being entitled by law to succeed to a 
limited estate, but m some other capacity, for example, by contract 
or by favour or as a legatee or trespasser. Eoi, in these cases, the 
plaintiff cannot be said to be entitled to possession solely on the 
giound of his heirship under the personal law governing the parties. ' 
11. “Immoveable property.” — This Article applies only to 
suits for possession of immovable property. It docs not apply to suits 
to recover moveable property to which the plaintiff becomes entitled 
on the death of a Hindu or Mahomedan female ; such a suit will bo 
governed by Article 120. 1 See Note 12 under Article 120 ante. It 
has been held by the Privy Council in Runchordas V andravandas 
v. Parvdli Bar that the right to sue, for the purposes of Article 120, 
will in such cases arise on the date of the widow’s death. 

It has been seen in Note 4 to Article 3 and Note 19 to Article 132 
that the expression “immoveable property” in this Act must bo 
construed in the sense in which it is defined in the Goneral Clauses 
Act, 1897. The following interests have been held to bo immovable 
property within this Article : — 

1. The interest of a mortgagee of immovable property. 8 

2. A share in the partnership of a ginning factory. 4 

Tho following interests are not immovable property within this 

Article 

1. A right of malikana . s 

2. Money into which immovable property is con- 

verted* 


Note 11 

1. (1022) A I R 1922 Cal 321 (328) ■ 49 Cal 45 : Cl Ind Gas 930, rravialha Nath 

Bose ▼. Bhuban Mohan Bose. 

(1928) AIR 1928 Cal 070 (071) : 65 Cal 903 : 112 Ind Can 40(3, Aurabindo 
Nath v. ifonorama Dels. (The enso is however not correct on another 
point, namely tho cflcct o! tho advcruo possesmlon against tho widow.) 
(1809) 23 Bom 725 (780) : 20 Ind App 71 1 1 Bom L It 007 ; 3 Cal W N 021 : 
7 Sar 643 (P O), Dunehordas Vandraiandas v. J’rtrvof j Bai, 

2. (1800) 23 Bom 725 (736) : 26 Ind App 71 : 1 Bom L R 007 : 3 CalYf N C21 : 

7 Sar 513 (PC) 1 

3 (1OTUIK 1024 Oi.ll. 218 ( 221 ) : I8 j„ d 0j , 303, Ja i :„i„ Bahadur 
r>tnja y, 6/1 eo Jndar Bahadur Smaft. 

(. (1031) AM.1031A1, 225 (221) . 12, lnd C „ v . 

5 . (1020) unrapc jog ( ico) . so m a pp 297 : m m c, 409 . u ah 

, , tP c) ‘ m y ■ Utsaia Lai. 

“ta Lai *“ 5 ‘ 5 tMl> : 46 M 621 ' *“»« A„l.,» v. Bail- 
(1006) 10 Bam I, R 210 (230), Gmpatm, , . r„ma„raa. 
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12. Suit contemplated is one against a person in posses- 
sion. — The suit for possession contemplated by this Article is ono 
against a person tcho ts in possession of the piopeity to which the 
plaintiff has become entitled on tho death of a Hindu or a Mahomedan 
female. If, for example, at tho death of the female no ono was in pos. 
session, but several jears later, defendant got into possession, a suit 
by the person entitled to succeed on tho death of tho female will not 
be governed by this Article, time, for such a suit, will run from tho 
date of the defendant's entry into possession, as, up to that date, 
the plaintiff must be deemed to have been in constructive possession 
on the principle that possession follows title. 1 

A suit by a Hindu reversioner for possession against the alienee 
from a Hindu femnlo who is dead, is within this Article. 8 Where a 
female luntted owner makes an alienation which is not binding on 
tho estate, tho person who will bo entitled to succeed to the property 
on the death of such female has, in fact, two remedies open to him. 
He can, during the lifetime of that female, file a suit for declaration 
that such alienation is void for her lifetime. The Ai tide applicable 
to such a suit is Articlo 123 ante. He can, after the death of the 
female, sue for possession of the property from the alienee in which 
case this Article will be applicable. 5 The two lemedies are not, how- 
ever, mutually exclusive and the failuro to pursue tho former remedy 
does not bar tho latter.- In other words, it 13 not a condition prece- 
dent to the maintainability of tho suit for possession after the death 
of the female that the plaintiff should have sued for, and obtained, a 
declaration as to the invalidity of the alienation. 4 The fact that a 
suit for such a declaration has been allowed to be barrod under 

Note 12 

1 (1932) AIR 1932 Cal 501 (505) : 138 Iod Cas 319, Mahendranath Bageln v. 

Tarak Chandra. 

2 (1905) 2 Cal L Jour 111 (146), Nab a Krishna Hoy v. II em Lai Roy. 

(1905) 33 Cal 257 (201, 2C9, 272) : 9 Cal \V N C30 : 1 Cal L Jour 108, 27<m- 
har Ojha V. Dasarathi SItsra. 

(1918) AIR 1918 Lah 283 (289) : 40 Ind Cas 5C5, Khan Bahadur v. I6ra- 
litm Khan 

(1911) II Iod Cas 872 (372) (Bah), Jaicala v. Tndar. 

(1882) 1882 Pun Ra No. 141, Budda v. Khan (Article 114 does not apply ) 

(1892) 1892 Pun Re No. 110, liar Ktshen Das v. Allah Bakhsh. 

3 (1937) AIR 1937 Pat 105 (107) : 108 Ind Cas 320, Baldeo Das v. Raghu- 

nandan Das. 

(1931) A 1 R 1931 Mad 597 (598) . 133 Ind Cas 773, Purushotama Ratho v. 
Brindaiana Dass 

(1918) A I R 1918 Mad C59 (GC0) : 42 Ind Cas 540, V enkalramanayya t. 
Dejappa Konde. 

(18C8 - ) 10 Suth W R 270 (277), Suntokhee Thakoor v. Mt Balaste Koonwur 

4. (1907) 81 Bom 1 (4) : 8 Bom L R C75, Rakhmdbai Pandurang v. Keshav 
Raghunath. 

(1915) A I R 1915 Bom 242 (243) • 40 Bom 51 : 30 Ind Cas 909, Mancharam 
Pranjivandas v. Panubhai Lallubhai 

(1905) 33 Cal 257 (201, 209, 272) : 9 Cal W N 630 : 1 Cal L Jour 403, Hart- 
har Ojha v Dasarathi iltsra (Tho alienation need not bo set aside- 
under Article 91.) 
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Notes 
10-H 


It has been seen in Note 4 ante that this Article applies only to 
cases where the right of fcho plaintiff arises under the -personal law . 
of the parties, i. e. to cases where the plaintiff claims to succeed only 
in right of heirship under the personal law governing the parties. It 
follows that the Article is not applicable where the female was in 
possession, not by leason of her being entitled by law to succeed to a 
limited estate, but in some other capacity, for example, by contract, 
or by favour or as a legatee or trespasser. For, in those cases, the 
plaintiff cannot bo said to be entitled to possession solely on the 
ground of his heirship under the personal law governing the parties. * 
H. “Immoveable property." — This Article applies only to 
suits for possession of immovable property. It does not apply to suits 
to lecover moveable proporty to which tho plaintiff becomes entitled 
on the death of a Hindu or Mahomedau fomale ; Buch a suit will bo 
governed by Aitiolo 120. 1 See Note 12 under Article 120 ante. It 
has been held by tho Privy Council in Bwnchordas V andravandas 
v. Parvati Bai 3 that the right to sue, for the purposes of Article 120, 
will in such cases arise on the date of the widow's death. 

It has been seen in Note 4 to Article 3 and Note 19 to Article 132 
that tho expression "immoveable property” in this Act must be 
construed in the senso in which it is defined in the General Clauses 
Act, 1897. The following interests have been held to bo immovable 
property within this Article : — 

1. The interest of a mortgagee of immovable property. 5 

2 A share in the partnership of a ginning factory. 4 

The following interests are not immovable property within this 
Article : — . 

1. A right of malikana .* 

2. Money into which immovable property is con- 

verted.® 


Note 11 

1 (1022) AIR 1922 Cal 321 (328) • 49 Cal 45 : C4 Ind Cas 980, Pramatha Nath 

Bose v. Bhuban Mohan Bose 

(1928) AIR 1928 Cal 670 (674) : 55 Cal 903 : 112 Ind Cas 490, Aurabtndo 
Nath v. Monorama Debt. (The case is however not correct on another 
point, namely the effect of the adverse possession against the widow.) 
(1899) 28 Bom 725 (736) : 26 Ind App 71 : 1 Bom L R 607 : 3 Cal W N 021 : 
7 Sar 543 (P C), Itunchordas Vandravandas v. Parvati Bai. 

2 (1899) 23 Bom 725 (736) . 26 Ind App 71 r 1 Bom L R 607 : 3 Cal W N C21 ; 

7 Sar 543 (P C) 

3 11924) A 1 B 1921 Ondh 213 ( 221 ) : 78 Ind Cas 393, Ja, Iniar Bahadur 

Singh v. Shea Indar Bahadur Singh. 

4. (1931) * “31 All 225 (227) : 124 Inti Cas 19, Ml. Baunli B,h, v . Bobu 

5. (1929) AIR 1929 PC ICG (109) ; 56 Ind App 267 . 117 Ind Cas 493 ; 61 All 

439 (P 0), Ml. dap,,*,, v . Ulsava L al. 

*■ |1MS) 1918 P “‘ 518 (551) • *0 Ind Ca. C27, Itadha I [ito v. 

(1908) 10 Son. 1 B 810 (230), Ga»p«™ , . Yanamao. 
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12. Suit contemplated is one against a person in posses- 
sion. — The suit for possession contemplated by tins Article is one 
against a person i cho is in possession of tho property to winch the 
plaintiff has becorao entitled on tho death of a Hindu or a Jlahomodan 
female. If, for example, at tho death of the female no one was in pos. 
session, but several jears later, defendant got into possession, a suit 
by the person entitled to succeed on tho death of tho female will not 
bo governed by this Article, time, for such a suit, will run fiom the 
date of tho defendant’s entry into jiossession, as, up to that date, 
tho plaintiff must bo deemed to hate been in constructive possession 
on the principle that possession follows title. 1 

A suit by a Hindu reversioner for possesion against the alienee 
from a Hindu female who is dead, is within this Article. 8 Where a 
female limited owner makes an alienation which is not binding on 
the estate, tho person who will be entitled to succeed to tho proporty 
on the death of such female has, in fact, two remedies open to him. 
Ho can, during the lifetime of that female, file a suit for declaration 
that such alienation is void for her lifetime. The Aiticle applicable 
to such a suit is Article 125 ante. He can, after the death of the 
female, sue lor possession of the property from the nlienoo in which 
case this Article will ho applicable 8 The two remedies are not, how. 
over, mutually exclusive and tho failure to pursue tho former remedy 
does not bar the latter. In other words, it is not a condition prece- 
dent to tho maintainability of the suit for possession after tho death 
of the female that the plaintiff should havo sued for, and obtained, a 
declaration as to the invalidity of tho alienation. 4 The fact that a 
suit for such a declaration has been allowed to he barred under 

Note 12 

1 (1932) A I R 1932 Cal 501 (505) . 138 Ind Cas 349, Mahendranalh Bagch, v. 
Tarak Chandra. 

2. (1905) 2 Cal L Jour 144 (14C), Naba Krishna Hoy v. Hem Lai Hoy. 

(1905) 33 Cal 257 (2G1, 209, 272) : 9 Cal W N 630 : 1 Cal L Jour 403, 27<m- 
Jiar Ojha v. Dasarathx Mtsra 

(1918) AIR 1918 Lah 283 (289) : 40 Ind Cas 565, Khan Bahadur y. Ibra- 
him Khan 

(1911) 11 Ind Cas 372 (372) (Lab), Jaicdla y Indar. 

(1882) 1882 Pun Re No 141, Dudda y. Khan. (Article 114 does not apply ) 

(1892) 1892 Pun Re No 110, Har Kishen Das v. Allah Bakhsh. 

3. (1937) AIR 1937 Pat 105 (107) : 163 Ind Cas 826, Baldeo Das v. Haghu- 

nandan Das. 

(1931) AIR 1931 Mad 697 (598) : 133 Ind Cas 773, Purushotama Raiho y. 
Brwdaiana Dass 

(1918) A I R 1918 Had 659 (6G0) : 42 Ind Cas 540, Venkalramanayya v. 
Dejappa Konde 

(ISOS') 10 Suth W R 276 (277), Suntokhee Thakoor \. Mt. Balasce Koonusitr. 

4. (1907) 91 Bom 1 (4) : 8 Bom L R 675, Rakhmdbai Pandurang v. Keshav 

Baghunalh. 

(1915) AIR 1915 Bom 242 (243) : 40 Bom 51 : 30 Ind Cas 909, Uancharam 
Pranjuandas v. Panubhax Lallubhat 

(1905) 33 Cal 257 (261, 2G9, 272) : 9 Cal W N 636 : 1 Cal L Jour 403, Bari, 
har Ojha y Dasarathx Misra (The alienation need not be set aside- 
under Article 91 ) 
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Article 141 Article 125* will not affect the maintainability of a suit for posses- 

Notes sion after the death of the female. In Iiangaswamy Goundan v. 

12—13 Nachiappa Goundan , 631 their Lordships of the Privy Council observed 
as follows: 

“It is well settled that though he who may be termed a 
presumptive reversionary heir has a title to challenge an 
alienation at its inception, he need not do so, but is entitled 
to wait till the death of the widow has affirmed his character, 
a character which, up to that date, might be defeated by birth 
or by adoption “ 

In the undermentioned case 6 the reversioner filed a claim in 
execution proceedings against tho widow in her lifetime and the claim 
was dismissed. He failed to filo a suit to set aside the claim order 
within one year of the date thereof. It was held that such a failure 
did not bar his suit for possession filed after the death of the female. 

13. Adverse possession against female— Effect of. — It was 

established as early as tho year 1863, by the decision of their 
Lordships of the Privy Council in Katama Natchiar v. Baja of 
Shivagunga 1 that a Hindu widow represented the inheritance 
and that a decree fairly and properly obtained against her* would 
bo binding not only on her but on the reversionary heirs as well. 14 

(1023) AIR 1023 Pat 122 (128) : G3 Ind Cas 301 : 2 Pat 217, Ktiho Prasad 
Singh v Chandrxka Prasad Singh. (Do ) 

’ : 9 Bom L R 602 • 

■ 1 m 133 ; 17 Mad L 


1 * tar Kaur v. SoJtati 

tjuxgn. \j jo i 

(1918) AIR 1018 Mad C59 (CGO) : 42 Ind Cas 510, Venial ramanayya V. 
Dcjappa Konde. 

(1931) AIR 1931 Mad 597 (599) : 133 Ind Cas 773, Put usholama Iiatho v. 
UrHTufnirtrta Dass 

(1925) AIR 1925 Bom 9 (11) : 18 Bom G54 SI Ind Cas 374, Hanamqowda 
ShvJgou da v. Irgov/da Shidgoirda. 

(190G) 3 Nag L R 35 (10), Jnand Poor. Bansinath. 

(1670) 13 Suth IV R 59 (52, 51, 55) : 5 Beng L R 535, Ml. Raj Kunirar v. 
Mt Indirjil Koonuar. 

[See also (1915) AIR 1915 Mad 217 (220) : 21 Ind Cas 519, Chattan 
Rajah v . Raman T'arwm ] 

5 (1900) 29 Mad 390 (408) : 1 Mad L Tim 183 : 1 C Mad L lour 307 (F B), 
runnanma v. Per razu. 

(1908) 12 Cal W N 857 (858, 859), Mt. Mesraw v. Girjanudan Text at i. 

(18C5) 2^ Suth W R 271 (274), Monshee Syed Amir Ah v. Mohendra Rath 

(1882) 1882 Pun Re No. 15, Jauahir Singh v. Gusam Lai. 

5a (1918) A I R 1918 P C 19G (202) : 42 Mad 523 : 40 Ind App 72 : 50 Ind Cas 
498 (P C). 

€. (1895) 20 Bom 801 (803), Tn» ▼. Ladn. 


1. (1803) 9 Moo Ind Arp 543 I 
25 (PC) 


Note 13 

08) : 2 Suth W R 31 : 1 Sutber 520 s 2 Sir 


£°H owin 1 wecs to the same eSect : 

(191.) AIR 1917 PC 95 (98) ^ 45 Cal 590 • 45 Ind App 35 i 41 Ind Cas 4 
f. Gaya Singh. 


(P C), ilmnf Rarayan Singh \ 
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Lord Justice Turner in delivering the judgment of tho Board 
observed as follows: 

"The whole cstato would, for tho time, bo vested in her, 
absolutely for some purposes, though, in somo respects, for a 
qualified interest; and until her death it could not bo ascer- 
tained who would bo entitled to succeed. Tlio same principle 
which has prevailed in tlio Courts of this country ns to tenants 
in tail representing tho inheritance would seem to apply to tho 
ease of a Hindu widow; and it is obvious that there would be 
tho greatest possible inconvenienco in holding that the succeed- 
ing heirs were not bound by a decree fairly and properly 
obtained against tho widow." 

In Amrtt Xarain Singh v. Gaya Singh* tho principle of the 
Shiraganga decision 1 as regards a widow's estate under tho Hindu 
law, was applied also to the case of a female other than a widow, 
where she holds a woman's estate by inheritance under tho Hindu 
law In Hannnth Chatter jee v. Molhurmohun, 3 it was held that the > 
prmciplo of tho decision in tho Shiiaganga case 1 would apply, oven 
where tho decree against the Hindu widow in her lifetime was 
founded upon the laiv of limitation. And the samo view was followed 

(1607) 19 All 357 (371) : 1807 All W N 80, Hanuman Prasad Singh v. 
Bhaguli Prasad. 

(1803) 20 AH 311 (343) : 1803 All W N 05, Thributcan Sundar Knar v. Sri 
Narain Singh. 

(1023) AIR 1023 All 413 (119) : 75 Ind Cas 014, Jaggannath Singh v. 
Sardar Singh. 

(1017) AIR 1017 Bom 11 (13) : 42 Bom 00. 43 Ina Cas 233, Ganpati Bhatla 
Neclmanee v. Bamkrishna Bhatla Shankar Bhatl. , 

(1937) AIR 1937 Bom 450 (4C0) : 172 Ind Cas 184 : I h R (1937) Bom 906, 
Madualappa Irappa v. Sut&appa Shankreppa. 

(1914) AIR 1914 Cal 544 (510) : 23 Ind Cas 931, Gohtndanath v. Mohini 
Mohun. 

(1912) 14 Ind Cas 142 (143) : 39 Cal 887, Jharula Das v. Jalandhar Thakur. 
(1915) AIR 1915 Cal 629 (032) : 27 Ind Cas 954, Moliendra Nath Biswas v. 
3ft. Shantsunnessa Khatun. 

. (1930) AIR 1930 Cal 105 (103) : 57 Cal 289 : 123 Ind Cas 444, A6i«asA 
Chandra v. Narahan Mather. 

(1898) 1893 Pun Ro No 29, Jhra Singh v. Slier Singh. 

(1909) 3 Ind Cas 984 (935, 98G) (Lah), Ml. Mthran v. Qudrut Ullah 
(1918) AIR 1918 Mad 059 (CGO) : 42 Ind Cas 540, Vtnkalramanayya v. 
Dejappa Konde. 

(1920) AIR 1920 Mad 001 (C02) : 00 Ind Cas 635, Shunmuga Yelayvdkam 
v. Koyappa Chettiar. 

(1921) AIR 1924 Mad 301 (301) : 73 Ind Cas 2S4, Bajagopalan v. Bama - 
moor thy. 

(190C) 3 Nag L R 35 (10), Anand Bao v, Bansmath. 

(1919) A I R 1919 Oudh 213 (214). 22 Oudh Cas 150 : 52 Ind Cas 845, 

' Achhaibar v. J7ar Gobmd. 

5. (1917) AIR 1917 P C 95 (93) : 45 Cal 590 : 45 Ind App 35 : 44 Ind Cas 403 
(P C). 

8. (1893) 21 Cal 8 (18) : 20 Ind App 183 : 6 Bar 334 : 17 Ind Jar 481 (P C). 

Lim. 124 
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Article 141 in Vaithilinga v. Shrirengath Anni .* In the recent case of JRafa-A 
Note 13 laksliirii v. Bkolanath , 4a the rule in the Shivaganga case 1 has been 

explained as being applicable only where a decree ha3 been fairly and 
properly obtained against a widow in a suit in which a question of 
title is in issue and not merely a question of the widow’s possession 
daring her life. 

The question arises whether the principle of the Shivaganga- 
case 1 applies to cases of adverse possession against a female limited 
owner whore no decree has been obtained against the female owner. 
In other words, does the female owner represent the estate for the 
purposes of limitation with the result that a bar by adverse 
possession against the female would operate as a bar agaiusfc the 
reversionary heirs? 

Under the Act of 1859 suits for possession of immovable property- 
had to be brought within twelve years of the date when the cause of 
action arose. In cases of adverse possession against a female, her cause 
of action aiose on the date when the possession became adverse to her- 
It was held in cases arising under that Act that the female represented 
the inheritance even for purposes of limitation, that therefore the 
cause of action was the same both for the female and for the reversion- 
ary heirs 5 and that, therefore, where the female was barred and her 
title extinguished by adverso possession, the reversioners would also be 
barred. 6 The basis of the view was that the principle of the Shiva- 
ganga case 1 was not limited to cases of decrees against a Hindu widow» 
but extended also to cases of adverse possession against the female 
owner. On the introduction in 1871 of Article 142, corresponding to 
this Article, giving the reversioner a period of twelve years from the 
death of the female, the view that adverse possession which would be 
a bar against the widow would operate as a bar against the rever- 
sionary heirs also, was given up and it was generally held that a 
female limited owner did not represent the estate for purposes of 


4. (1935) AIR 1925 P C 219(256). 52 Ind App 322. 43 Mad 8S3 : 92 Ind Cas 85- 
4a (1933) AIR 1933 P 0 254 (257) : 177 Ind Cas I (P C). 

5. (1868) 9 Suth W R 505 (503, 509, 510) : Bcog L R Supp VoL 1003 (F B}„ 

Nobtn Chunder v. Issur Chunder. 

C. ‘ . 3 gather 


, , D), Bijoy 

Gopal v. Gtrtndra Noth. 

(1883) 5 All 532 (537) : 1883 All W N 117 : 8 Ind Jnr 206, Adxdio Narain- 
Smgh v. Duhharan Singh. 

. ( 189 °) 14 Bom 317 (318), Bobu y. Bhikaji Sadashiv. 

(1917) A I R 1917 Bom 11 (13) : 42 Bom C9 : 43 Ind Cas 233, Ganpali Bhatta 
Neelmanee v. Bamkrtshna Bhatta Shankar Bhatt. 

I8C4) 1664 Snth W R Gap 88 (88), tit. Parbutty Mofiessa v. tit. Baioo. 
(1875) 21 Suth IV R 86 (87n) : 3 Beng BRAG 362, Badha Mohan Dhar v- 
Bam Das Bey. 

? 256 1 257 )» Bayal Gns&jjn v. Kaltyanee Debia. 

(1869) 12 Suth W E 97 (98) : 3 Bcog L R A C 208, Ganga Charan Boy Cham- 
dhury y« J agamath D«{(. 
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limttation ami that therefore adverse possession against the female 
dul not affect the reversioner’s right to recover possession within 
twelve years of the death of the female. 7 A contrary view was also 

(1SG9) 12 Suth W R 413 (417) : 3 Bong LRAO 437, Tannee Chum Gan - 
gooly v. John IWitJOn. 

(16G9) 11 Suth \V R 2S9 (289), Chundtr Hath Sun y. Anundmoyee Dossee. 
(1SG9) 11 Suth V R 0 (10) . 2 Bcng L R App 14, Gopal Singh v. Kanhaya 
Lai Sahebsada 

(1670) 4 Deng L11AC 136 (139), Rajkuhore DuttRoy v. Ginsh Chandra Roy 
Choicdhury. 

(1SS7) 14 Cal 323 (311), Drobomoyi Gupta v. EaitJ. 

(1S93) 2 Cal W N 1G2 (161), Mohema Ckunder Roy Choudhury v. Gour% Nath 
Bey Chowdhury. 

(1895) 23 Cal 4G0 (470), Sham Lai Mt tra v. Amarendro Nath Rose. 

(1915) AIR 1915 Cal C29 (G33) : 27 Ind Cas 951, Mohcndranath v. Mt. 
Shamsunnessa Khalun . 

(1903) S Ind Cas 415 (410) (Cal), Abhoy Churn Chose v. Altannoni Dassee. 
(1690) 13 Mad 512 (514, 515), Sam6ajira v. Ragaia. 

(1916) AIR 1918 Mad G59 (GG0) : 42 Ind Cas 510, Ve nkatramanayya v. Dej- 
appa Konde. 

(1918) A 1 R 1918 Mad 75G (757) : 42 Ind Cas 228, Ramachandra v. Audemma. 
(1691) 1 Mad L Jour 392 (395), Ragaia v Sambasiia. 

{See also (1897) 21 Bom GIG (G70), Yundraian Das v. Cursondas .] 

See also the following easts where it icas held thal title which teas extin- 
guished by adverse possession under Act 11 of 1850 could not be revived by the 
subsequent passing of the Act of 1871 : 

(1893) 2G Cal 285 (295, 29G), Brafa Lai Sen v. Jtban Krishna Roy. 
(1890) 13 Mad 4G7 (470), Sanharan v. Perxasamy. 

(1891) 17 Mad 473 (175): 4 Mad L Jour 192, Ranga Rau y. Bhaiayammi. 
(1915) AIR 1915 Mad G37 (639) : 27 Ind Cas 109, Venkoba Row v. 
Nataraja Chethar. 

(1911) 10 Ind Cas 477 (480) : 33 AI1 356 : 38 Ind App 87 (P C), Khunni 
Lai v. Gabind Krishna Narain. 

7. (1925) AIR 1925 Oudh 729 (730) : 87 Ind Cas 1021, Bhagwan Din v. 
Ajudhia. 

(1892) 14 All 15C (159) : 1892 AH W N 22 (F B), Bam Kali v. Ktdar Nath. 
(1901) 23 All 448 (453) : 1901 AH IV N 133, Amrit Dhar v. Bmdesri Prasad, 
(1903) 25 All 435 (439) : 1903 A11 W N 93, Jhamman Kuntcar v. Ttloki. 
(1918) AIR 1918 All 15 (16) : 41 AH 154 : 47 Ind Cas 222, ML Ganga v. 
Kanhai Lai. 

(1923) AIR 1923 All 448 (448) : 75 Ind Cas 614, Jagannath Singh v. Sardar 
Singh. 

(1928) AIR 1928 All 561 (562) : 51 All 188 : 112 Ind Cas 801 (F B), Bankey 
Lai y, Bagliunath Sahai. 

(1929) A I R-1929 All 739 (740) : 119 Ind Cas 855, Phul Chand v. Gobardhan 
Das. 

(1930) AIR 1930 All 307 (808) : 120 Ind Cas 447, Kali Pratop Mtsir v. Amla 
Pat Tewan 


(1900) 2 Bom L R 106 (107), Hathisingh y. Sail Lai. 

(1902) 4 Bom L R 893, Jamnabhai v. Dharsey. 

(1916) AIR 1916 Bom 68 (77) : 41 Bom 315 : S3 Ind Cas 552, Laxmipah- 
rao y. Venkatesh Tirmal. 

(1916) AIR 1916 Mad 709 (710 : SO Ind Ind Cas 991, S/irtititasa Baya v. 
Ramappa Uebbara. 
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Article 141 taken in some cases, namely that the principle of the Shtvaganga 

Note 13 case 1 would even now apply to cases of adverse possession against the 

11911) AIR 1911 Bom 11 (IS) : 42 Bom 69 ; 43 Itid Cas 233, Ganpahbhatta 
Neelmanee v. Eamkrishna Bhatta Shankar Bhatt. 

(1917) AIR 1917 Bom 15 (16) : 44 Ind Cas 926, Bax Jayagavn v. Pursho- 
tamdas Sundar Lai. 

(1918) AIR 1918 Bom 142 (144) : 42 Bom 714 : 47 Ind Cas 153, Malkarjun 
v. Amnia. 

(1923) AIR 1923 Bom 364 (365) : 77 Ind Cas 479, Pandurung Wflsudeo v. 
Basappa Shiddappa. 

(1883) 9 Cal 934 (937) : 13 Cal L R 372 (F B), Sreenath Kur v. Prosunno 
Kumar Ghose. 

(1884) 10 Cal 1003 (1007) : 9 Ind Jur 149, Ram Per shad Chotcdhury v. 
Jokhoo Boy. 

(1907) C Cal L Jour 490 (522), Boy Badha Kissen y. Nauralan Lai. 

(1929) AIR 1929 Cal 93 (95) : 114 Ind Caa 139, Sira Prasad v. Bhadramani 
Dasx. 

(1950) AIR 1950 Cal 165 (1G7, 168) : 51 Cal 289 : 123 Ind Cas 444, 4fauufc 
. Chandra Ghosh y. Narahari Mather. 

(1895) 1895 Bun Re No. 74, SaiduUa v. 21 1. Laxla. 

(1903) 1903 Pun Be No. 41, Balia v. Bulia. 

(1920) AIR 1920 Lah 500 (501): 68 Ind Cas 299, Hand Singh y. Dhankaur. 
(1923) AIR 1923 Lah 106 (107) : 68 Ind Cas 177, Channan Singh v. Salig 
Bam. 

(1891) 15 Mad G (9, 10), Shankarn y. Kesavan 

(1903) 26 Mad 143 (147) : 12 Mad L Jour 197, Sreeramvlu y. Kristamma. 
(I860) 5 Mad II C R 428 (432), Atchamma y. Subba Bayudu. 

(1915) AIR 1915 Mad 217 (220, 221) : 24 Ind Cas 519, Chatlan Bajah y. 
Baman. 

(1915) AIR 1915 Mad 539 (540) : 25 Ind Cas 692, Venkalaratnam v. Ven'ka- 
taramiah. 

(1917) AIR 1917 Mad 43 (47) : 37 Ind Cas 733, Ncela Kanla Bao v. Kara - 
yanswamy Iyer. 

(1929) AIR 1929 Mad 421 (426) : 119 Ind Cas 57, Ayysami Iyer y.Mahadeva 
Iyer. 

(1900) 13 0 P L R 81 (83), Rampershad T excan v. Anandxlal. 

(1914) AIR 1914 Nag 81 (81) : 10 Nag L R 35 : 23 Ind Cas 719, Sheo Lai y. 
Mt. Sheorajia. 

(1927) AIR 1927 Nag 104 (105) : 22 Nag L R 175 : 100 Ind Cas 44G, Ml. 
Deshrani v. Exshore Singh. 

(1927) A I R 1927 Nag 226 (228) : 101 Ind Cas 822, Deoram Gujar y. Btju 
Gujar. 

(1930) AIR 1930 Nag 204 (201) : 27 Nag L R 1 : 123 Ind Cas 906, Ga«pai 
y. Ear ay an 

(1923) AIR 1923 Oudh 31 (35) : 68 Ind Cas 534, Mt. Pax bah y. Muhammad 
Hadt. 

(1925) AIR 1925 Oudh 164 (166) : 78 Ind Cas 65, 31/. Baj Dulan v. Mt. 
Chandesar Dei. 

(192S) AIR 1923 Oudh 155 (192) : 108 Ind Cas 817, Abdul Halim v. Baja 
Saadat Ah. 


uhaut. 

(1911) 11 Ina Cas 931 (992) (All). Bansidhar v. Lachmi Narain. 

U912) n CaS 71 (72) : 1912 J>Dn Ee No - 52 - *’««■ Ahmad v. Rahim 
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female, so that the Article can bo applied subject to such principle. 8 
The conflict of opinion has now been set at rest by tho decision of 
their Lordships of tho Privy Council in 31 1. Jaggo Bai v. Otsava 
Lai * where it lias been held that, except w hero thoro has been a 
decree or other act in the law in tho widow’s hfetimo depriving the 
reversionary heir of the right to possession on tho widow’s death, tho 
heir is entitled to rely ujon Article 141 for tho purposes of detcrrain. 
ing tho question whether tho title is barred by lapso of time. In that 
case there had been adverse possession against a Hindu widow for 
over twelve years after which sho died and tho suit was brought 
by tho reversionary heir within twelve years of hor death. Their 
Lordships observed as follows : 

"Tho judgment of their Lordships’ Board in the Shivaganga 
rase 1 established tho principle of the representation of the 
inheritance by a Hindu widow. That case was decided during 
tho currency of tho Act of 1859. In Uannath Chattcrjec v. 
Molhurmohun, 10 their Loidships' Board held that the effect 
of tho Acts of 1871 and 1877 was not to except from tho rule 
laid down in the Shivaganga decision, 1 the case whore a decree 
had been obtained against a Hindu widow in her lifetime, 
founded upon the law of limitation. ... It is therefore estab- 
lished by this decision that where a deciee founded upon the 
law of limitation is obtained against the widow in her lifetime 
the reversionary heir is barred and does not get the benefit of 
Article 141. The question raised by the present case is whether 
tho same result follows whero there has been no decroe, though 
at the death of tho widow, a stranger has been in adverse 
possession for twelve years or moie. In their Lordships' 
judgment where there has been no decreo against the widow or 
other act in tho law in tho widow’s lifetime depriving the rever- 
sionary heir of the right to possession on the widow’s death, 
tho heir is entitled, after the widow’s death, to rely upon 
Article 141 for the purpose of the determination of the question 


(1912} 17 Ind Cas 136 (137) (Mad), Ponnta Thxrumalax Vt inday Theiar v. 
Kandasamy Vendaya Theiar. 

(1913) 18 Ind Cas 918 (918) (All), Sheo Chaudhari v Sadho Das. 

(1913) 18 Ind Cas 959 (959) (All), Hardwar Rax v. Dalaram Rax. 

(192C) 95 Ind Cas 18 (19) (Nag), Mt Mulxa Bax v. Amru 

8. (1928) AIR 1928 Cal 670 (674) . 55 Cal 903 . 112 Ind Cas 496, Aurabxnda 

Nath Tagore v Uanorama Debx. 

(1930) 51 Cal L Jour 23 (24, 25), Radha Krishna Kulal v. Nil Kamal Kalal. 
(1897) 19 All 357 (371) . 1897 AH W N 80, Hanumarx Prasad Stngh v. Bha- 

(1898) 20 All 42 (46) . 1897 All W N 195, Ttka Ram v. Shavta Charan. 

(See also (1929) AIR 1929 Oudh 153 (151) 115 Ind Cas 101 4 Luck 
592, lit Lachmxn v. Ishurx Prasad.] 

9. (1929) AIR 1929 P C ICC (170) • 56 Ind App 267 . 117 Ind Cas 49S 51 All 

439 (P C). 

10 (1893) 21 Cal 8 (18) 20 Ind App 183 . 17 Ind Jur 481 . 6 Sar 331 (P C). 
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. whether the title is barred by lapse of time. To hold otherwise, 
would, in their Lordships' opinion, in effect, compel the Court 
in determining a question within the scope of the Article to 
ignore the express words of the Article. 

“But their Lordships are farther of opinion that the point is 
already concluded by the judgment of their Board in Bunckor- 
dasYandravar.dasx. Parcatibai 11 . . . The case of Yaithilinga 
AfudaZinr v. Shrirer.gath Ar.r.i , 15 illustrates the application of 
the rule in the Shitagar.ga case * where a decree founded opon 
adverse possession has been obtained against a Hindu widow in 
her lifetime. The decision is not, in their Lordships' judgment, iu 
conflict with that in Bur.cJiordasVandrarandas v. Parvatibai, 1 * 
in which no decree had been obtained, against the widow, cor 
had there been any other act in the law in the lifetime of the 
. widow destroying the heir’s interest." 

- The decision of the Privy Council has been followed in cases 
decided subsequently . 14 

15. Adverse possession against last male owner. — Where 
adverse possession commences to run against the Iasi nale otcr.er 
himself, the intervention of the limited estate will cot prevent time 
running and will not enable the reversioner coming after the limited 
owner to say that he got a fresh cause of action on the death of the 
owner of the limited estate . 1 In Af ohendra Nath v. Shamsunncssa 


11. (1599) 23 Born 725 (730) : 26 led App 71 : 1 Boa L R 607 : 3 Cal W N 621 : 

7 Sat 513 (P C). 

12. (1925) A I R 1925 P C 219 (251): 52 led App 322 : 43 Had 333 : 92 led Cas 85 

(PC). 

13. (1599) 23 Bom 725 (735) : 26 Isd App 71 : 1 Bom L B GOT : 3 Cal W N 621 : 

7 Sar 543 (P C). 

11. (1932) A IB 1332 Bom 131(435): 133 Lid Cas 23, Bai ZTar.cJiT-.ay.Tnbhoran 
LaUubhai, 

(1935) 41 B 1935 Cal 702 (703) : 159 1=3 Cas 1101 : 63 Cal 155, Eerur.dra 
Xcib Ecj t. Jr.ar.e-xdra Prcsir.-.a Eakaduri. 

. (1936) AIR 1936 Cal 31 (35) : 160 led Cas S70, ITaher.dra Xaraytn Bay v. 
Rinjm Roy. 

(1935) AIR 1935 Mad C64 (666) : 157 led Cas 1100, Einayya y. Su55* Rio. 
(1937) A I P. 1937 Bom 453 (161) : 172 lad CaslSl :IIiR (1937) Bom 906, 
Maiirflappa t. Suitoppo. 

(1930) A I B 1930 Bam 515 (552) : 54 Bom S37 : 127 led Cas 637, SkarJ.sr- 
&7:3i y. Roi Ski'-. 

(19CO) A I B 1930 Pat 573 (571) : 9 Pat 634 : 123 led Cas 131 : ICuni Lai v. 
2i a!h Sikay. 

• [See «!» (1933) A I P. 1933 Ozih 170 (172) : 8 Buck 533: 150 Ind Cas 
315, Eajesksr BiU v. Ear Eisken Ba/i.] 

Note 15 

1. (1922) A I B 1922 Mai 59 (CO) : 45 Mad 370 : 67 Ind Css 215, Venart Ran- 
asr«J t. Euturau Ectannx. 

(1M2’ A JE Mi2 12 (15): 15 M 351: 70 fcd C« C73. SttXmmm Ju 
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Khatun’ their Lordships o£ tho Calcutta High Court observed as 
follows : 

“It is plain that Article 141 applies only to cases where it is 
proved that tho last full owner was in possession at tho time of 
his death : if ho himself was dispossessed and time began to run 
against him, tho operation of tho law of limitation would not bo 
arrested by tho fact that, on his death, he was succeeded by his 
widow, daughter or mother." 

Where even excluding tho poriod of intervention of the limited 
estate, tho adverso possession has exceeded twelve years at tho time 
■of tho suit, it is of course clear that the Article will not entitle the 
reversioner to sue for possession.* 


(1921) AIR 1921 Mad 272 (270) : C3 Ind Cas 731 : 41 Mad 951, Narayana - 
swamy Naicher v. Pertasamy Odayar. 

(1910) 5 Ind Cas CIO (C13) . 33 Mad 473, Ttmmajiamma Gam v. Subbaraju, 
(1929) AIR 1929 All 419 (120) : 110 Ind Cas 740, Jaidco Singh v. Dhoorn 
Singh . 

(1923) AIR 1923 Bom 301 (305) . 77 Ind Cas 479, randurung I Vasudeo v. 
Rxsappa Shiddappa 

(1930) AIR 1930 Bom 515 (552) . 51 Bom 837 . 127 Ind Cas 897, Shankar • 
bhax v. R.ii Shiv. 

(1808) 9 Suth W R 460 (460), Drtnda Dabee Chotrdram v. Peary Lall Chow - 
dhry. 

(1892) 19 Cal C29 (031), -Mahabir Pershad Singh v. Hurnhur Perthad 
Narain Singh. 

(1901) 32 Cal 165 (1C8), Amnthalal Sageht v Jatvidra Nath. 

(1915) AIR 1915 Cal 029 (633) . 27 Ind Cas 954, ilohendra Nath Biswas v. 
Jff. Shamsunnessa Khatun. 

(1935) AIR 1935 Cal 702 (701) 03 Cal 155 159 Ind Cas 1101, Hemendra. 

Nath v. Jnanendra Prasanna 

(1930) AIR 1930 Cal 474 (475) . 128 Ind Cas 201, Bhushan Mondal v. Sar- 
beshicar Mondal. 

(1923) AIR 1923 Lah 10G (100) . 08 Ind Cas 177, Chaman Singh v. Sahg 
R am. 

(1924) AIR 1924 Lah 292 (292) : 69 Ind Cas 893, Ehilu Ram v. Blnrah 
Bat (Suit for possession by the daughter claiming as heir toher father 
after the death of her mother ) 

(1925) AIR 1925 Oudh 400 (401) 80 Ind Cas 725, Ram Narayan v. 

Barl.andi (Question raised but not decided ) 

(1925) AIR 1925 Oudh 729 (730) . 87 Ind Cas 1021, Bhagwan Din v. 
Ajudhta. 

(1925) AIR 1925 Pat 08 (87) ' 93 Ind Cas 454 (PB), Hanhar Prasad v. 
Kesho Prasad 

(1920) AIR 192G Tat 192 (194) 92 Ind Cas 177 . 5 Pat 411, 31 1. Battsa 
Euer v Raja Ram Pandey 

(1867) 7 Suth W R 453 (454), Ram Doolab Sandyal v Rant Narain Moiler. 
(Purchase by last full owner— Neither he nor his widow in possession 
—Suit by reversioner for possession — Limitation ran from death of 
widow } 

2. (1915) AIR 1915 Cal 029 (033) 27 Ind Cas 954 (958). 

•8. (1925) A I-R 1925 Oudh 400 (401) 60 Ind Cas 725, Rant Narayan v. 

Barhandi 
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RtUqIq 151 16. Alienation or arrangement entered into by female.— An 

Koto 15 alienation by a female limited owner for necessity will be binding on 
the reversioners who have therefore no cause of action at all to 
recover the property in such a case. Where the alienation is not for 
necessity it is not binding on the reversioncis. But the alienation 
will be valid daring the lifetime of the female. The possession of the 
alienee is not adveise to the female, much less to the reversioners. 

- The latter's right to recover possession fiom the alienee arises on the 
death of the female and he can sue for it within twelve years of her 
death. 1 The same principle will apply where the female enters into 
any arrangement or agreement not binding on the reversioners, 
by which property has been given up by her to third persons. In 


Note 15 

1. (1881) 8 Cal 224 (239) : 8 Ind App 210 : 4 Sax 294 : G Ind Jur 103 (P 0), 
.Bifci Sahodhra v. Rat Jang Bahadur. 

(1925) AIR 1925 P C 127 (129) 88 lad Cas 343 : 21 Nag L R 127 (P 0), 
Uartgir Knangtr v. Anand BharatH. 

(1097) 19 All 357 (371) : 1897 All W N 80, Hanuman Pershad Singh v. 
Bhaguti Prasad. 

(1901) 1901 All W N 62 (62, 63), Shahdat Ch.au.dr * v. Bhagwah Prasad. 
(1878) 4 Cal 523 (526) • 3 Cal L R 391, Prosanna Nath Boy Chaudn V . 
Afzoloneessa Begum. 

(1882) 8 Cal 442 (445, 446) 6 Ind Jur 526, Pursut Kotr v. Palul Boy. 

(1883) 9 Cal 93 (95) : 5 Shome L R 84, Gaya Prasad v. Beet Naram. 

(1882) 10 Cal L R 337 (345), Shea Narain Stngh v. Khurgo Eoerry. (Com- 
promise regarded as alienation.) 

(1925) AIR 1925 Nag 306 (309) : 21 Nag L R 62 : 89 Ind Cas 44, Wasudeo 
v. BJmeo. (Do.) 

(1868) 10 Suth W R 27C (277), Suntokhee Thahoor v. Mt. Balasee Eoonwur. 
(1869) 11 Suth W R 183 (184) : 2 Beng L R App 39, Uopal Mulhcf. v. Onoop 
Chunder Boy. 

(1870) 13 Suth W R 52 (52, 54, 55) : 5 Beng L R 585, Mt. Raj Kocntcar v. 
Ml. Indirjit Kunwar. 

(1879) 1879 Pun Re No. 15, Ml. Jai Devi v. Stub Dayal. 

(1882) 1882 Pun Re No. 15, Jatoahxr Singh v. Gusain Lai 
(1898) 1398 Pun Re No. 29, Utra Stngh V. Sher Stngh. 

(1898) 1898 Pun Re No. 79, Chiragha v. Mahtaba. 

(1912) 1912 Fun L R No. 198, Kesho Das v. Natku Mai. 

(1915) AIR 1915 Lab 353 (354) : 27 Ind Cas 699, Halarn Singh v. Indar. 
(Mutation o t names in favour of manager of widow’s property— 
Possession of manager is not adverse to nest heir.) 

(1918) AIR 1918 Mad 659 (660) . 42 Ind Cas 540, Venhatramanayya v. 
Dcjappa Konde. 

(1920) A I R 1920 Mad C01 (603) . CO Ind Cas 635, Shunmuga Velapudaw v. 
Koyappa Chitltar. 

(WM) A I B 1925 30G (309) : 21 U, E L B C2 . 89 Ind Cu 41, Wamdte 

y. Bhitca. 

(1919) AIR 1919 Oudh 213 (214) : 22 Oudh Cas 150 : 52 Ind Cas 845, 
Aehnaibar Singh v . Hargobmd Singh. 

(1925) A I R 1925 Oudh 164 (166) . 78 Iod Cas 65, Mt Raj Dulart y. Mt. 
Chandesnr Dei. *" 
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Rajlalshmt v. Bhola Xath? a Hindu widow had, by a private 
agreement given up a portion of her estate to the defendant, and the 
reversioner sued for jiosscssion within twelvo years of the widow’s 
death. Their Lordships of the Privy Council observed "that posses, 
sion under an agreement which was not binding on the reversionary 
heirs, could not avail the Sens (i. e. the defendants) in a question 
with a reversionary heir, whose light to possess could not arise until 
the succession opened to such heir." 

15a. Limited owner setting up full title. — The possession of 
a limited femalo owner is not adverso to the reversioner. Nor can 
she set up adverso titlo to hcrsolf or do anything prejudicial to the 
interests of tho reversionary heirs of her husband. 1 She cannot 


(1933) AIR 1933 Oudh 170 (172) : 8 Luck 539 : 150 Ind Cas 346, Rajeshar 
Bah v. liar ATiiAm Balt. 

(1936) AIR 193G Oudh 310 (304) • 1C3 Ind Cas 770, Unto Bakhsh Singh v. 

Ajodhiya Bakhsh Stngh (Surrender by widow to third person ) 

(1923) AIR 1923 Pat 72 (71) G8 Ind Cas COl . 2 Pat 75, Abdur Rahman v. 
R’aU Mohammad. 

(1911) 10 Ind Cas 397 (399) 1911 Pun Re No 32, Khaire Khan v. Ghulam 
G haute 

(1921) C3 Ind Cas 837 (899) (Cal), Sarat Chandra ▼. Sapnifro Mohan. (Pos- 
scss'on of third person with widow’s permission ) 

(1900) 1900 Pun Re No. 63 : 1900 Pun L R No. 391, Bhaguan Singh v. 
Khushala (Do.) 

(1BC9) 12 Suth W R 231 (235), Deoranel Koowar v. Ml. Indurjeet Koowar. 
(Do) 

(1872) 18 Suth \V R 1 (3) . 2 Suthcr -581 (P C), Sheroocoomaree Debid v. 
Keshub Chunder (Do ) 

(1910) 7 Ind Cas 530 (533) (Mad), Emam Subbtah v. Venkata Lakshmx- 
patht (Do ) 

(1927) 99 Ind Cas 99G (93G) (Lah), Ghulam Rasul v. Kamir (Do.) 

2. (1938) AIR 1933 P 0 254 (25G) . 177 Ind Cas 1 (P C). 

Note 15a 

I. (1910) AIR 1919 Oudh 258 (259) . 53 Ind Cas 761 • 22 Oudh Cas 2 60, Batj 
Nath v. Sheoraj Singh. 

(1928) AIR 1928 Oudh 411 (414) 112 Ind Cas 266, Deo Datt v. Raj Bali. 
(1902) 30 Cal 303 (303) . 30 Ind App 41 5 Bom LRG 7 Cal W N 225 8 
Sar 409 (P C), Ram Anugra Narain Singh v. Choudhuri Sanuman 
Sahax. 

(1930) AIR 1930 All 311 (314) . I2G Ind Cas 345, Mt Bhagwan Dei v. Shsb 

(1927) AIR 1927 All 7G7 (770) : 49 AH 779 : 102 Ind Cas 167, Jautn v. 
Gendan Singh. 

(1927) AIR 1927 All 799 (801) • 102 Ind Cas 814 . 50 All 89, Ram Surat 
Singh v. Badri Narain 

(1910) 7 Ind Cas 218 (222) (Cal), Sheolal Singh v Goor Narain 
(1928) AIR 1928 Oudh G7 (81) : 109 lad Cas 835, Md Ah Khan v Ntsar 
AI» Khan. 

(1929) AIR 1929 Oudh 153 (154) . 115 Ind Cas 101 4 Luck 592, ill. 
Lachmxn v. Ishurt Prasad. 
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Article 151 acquire full title to the property by the assertion of such right, and 
Notes the reversioner would be entitled, nevertheless, to sue for possession 
'.15a — 16 within the time limited by this Article. 8 

• 16. Suit involving declaration as to adoption by Hindu 

female. — Where a Hindu widow makes an adoption which is not 
valid, the reversioner is entitled to bring a suit to obtain a declara- 
tion that the alleged adoption is invalid or never in fact took place. 
Such a suit would be governed by Article 118 ante which prescribes 
a period of six years from the date when the alleged adoption becomes 
known to the plaintiff. Before the decision of the Privy Council in 
Kalyandappa v. Chenbasappa, 1 there was a difference of opinion on 
the question whether a suit by a reversioner for possession after the 
widow’s death, involving the decision of an issue as to the invalidity 
of an adoption of the defendant alleged to have been made by the 
widow, would be governed by Article 118 or by this Article. The 
High Courts of Allahabad, 2 Calcutta, 3 Madras 4 and Patna 5 and the 


(1929) AIR 1929 Oudh 215 (219) : 115 Ind Cas 279, Chandra Shekar Singh 
, v. Jagjuan Bakhsh Singh. 

(1922) 70 Ind Cas 39 (42) (Pesh), Itanran v. Zar Gul. 

[ See also (1881) 1881 Pun Re No. 83 at page 622, hit. Anand Eoer v. 
Sodi Nanndar Singh. 

(1929) AIR 1929 Oudh 494 (513) : 119 Ind Cas 337 : 5 Luck 305, 
Nisar Ali Khan v. hid. All Khan. 

(1930) AIR 1930 All 109 (110) . 121 Ind Cas 701 : 52 AU 222, Dhur- 
jat i v. Ram Bharos. 

(1911) 9 Ind Cas 146 (147) (AU), Sri Chand v. Surj Rocr.] 

2. (1936) AIR 1936 Pesh 125 (136) : 163 Ind Cas 64, Ghulam Daud Khan v. 
Habibullah Khan. 

Note 16 

1. (1924) , " 79 Ind Cas 

P C). 13 Ind 
and 84 Cal 

329 (P 0), Referred to ) 

2. (1886) 8 AU 644 (645) : 1886 AU W N 232, Basdeo v. Gopal. 

(1895) 17 All 167 (171) : 1895 AU W N 36, Nathu Singh V. Gulab Singh. 
(1923) AIR 1923 All 25 (27) : 45 AU 1 : 75 Ind Cas 14, Alt. Radha Dulaiya 
v. Rashtk Lai. 

(1925) AIR 1925 All 79 (80) : 46 All 637 : 87 Ind Cas 938, Shib Deo Misra 
v. Eantprasad. 

3 (1869) 12 Suth W R 14 (16) : 4 Beng L R 3 (F B), Sreenath Gangooly v. 
Mohesh Chundcr Roy. 

(1887) 14 Cal 401 (417), Lala Parbhu Lai v. J hlylne. 

(1910) 7 Ind Cas 427 (433) (Cal), Bhagbat Pershad v. Murarx Lai. 

(1897) 25 Oal 854 (304, 365), / agannath Prasad Gupta v. Ranjit Singh. 

(1900) 27 Cal 242 (254) : 4 Cal IV N 405, Ram Chandra llukerjee v. Ranjit. 

, (1005) 9 Cal W N 222 (224), Baikanla Chandra Roy v. Kali Charan Roy. 

4. (1907) SO Mad SOS (310| • 2 Mad L Tun 178 : 17 Mad It Jour 182, Velaqa 


'5. \tat0) A 1 K 1920 Pat 291 (320, 821) : 
Kusum Kumari. 


46 Ind Cas 929, Sah Deo Naram v. 
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Judicial Commissioner’s Court of Nagpur 5 * held that the rovcrsionor 
was entitled to bring his suit for possession within twelve years of 
tho death of tho widow, notwithstanding ho did not file any suit for 
a declaration as to tho invalidity of an adoption alleged to have been 
mado by tbo widow. Tho High Court of Bombay held a contrary 
view in some cases® which howovor wero overruled in a later Full 
Bench decision 7 of tho same Court. Tho authorities were conflicting 
in the Punjab 8 Tho decision in Kalyandappa's case 1 has now 
set the conflict at rest. In that ciso A died leaving his widow B. 
B adopted C. C died leaving his widow D. After D's death X, the 
reversioner, filed a suit for possession within twelve years of D’s 
death. The defendant F contended that he had boon adopted by B 
and not C, that such adoption was more than six years before suit to 
tho knowledge of tho plaintiff and that therefore tho suit was barred 
by Article 118 and was not governed by this Article. Their Lordships 
after an exhaustive reviow of all the authorities negatived that 
contention and observed as follows : 

“Tho words 'a 6uit to obtain a declaration’ are terms of art. 
They rclato back to tho Specific Belief Act passed in the same 
year 1877, being Act No 1 of that year, whereas the Limitation 
Act is Act No 15. Section 42 of tho Specific Relief Act deals 
with declaratory decrees and the xllustiation (letter f) is much 
in point. 

***** 

“It is to this class of suit that this particular limitation applies. 
Tho date from which timo begins to run is a subjective or a 
personal date ; and the condition of obtaining a particular relief 
which is sought in a declaratory suit is that the plaintiff should 
not be guilty of laches, the measure of laches being fixed by tho 
statute as six }ears. But, if a claimant chooses to run the risk 
that an adoption which he has not attacked will have every 
presumption made in its favour by reason of its long standing, 
he can wait till hi3 reversionary right has accrued and even till 
the limit (no doubt a very wide limit) of twelve yeais from 
that accruer has passed." 

Tho view was confirmed by the Privy Council in the undermen- 
tioned case.® 


5a See the cases cited in Foot note 15 of Note 2 to Article 118. 

C. (1899) 24 Bom 2G0 (285) 1 Bom L R 799 (F 33), Shnntvas Murar v. Han. 

(1913) 20 Ind Cas 1G2 (169) • 37 Eom 513, Shnnnas Sargerao v. Bahant 
Venkatesh. 

(1900) 25 Bom 2G (30) 2 Bom L R 495, Barot Karan v. Barot Jesang. 

7. (1922) AIR 1922 Bom 223 (231, 232) • 46 Bom 776 . C7 Ind Cas 134 (F B), 

Doddawa v Yellaua Hallaypa Bent. 

8. See Note 2 to Article 118 ante 

9. (1931) AIR 1931 P C 84 (S5) • 131 Ind Cas 758, Pad mala v Acharya .v. 

Fakir a Debya 
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See also Note 2 to Article 118 ante for a fuller discussion. 

The principle o! the decision in Kalyandappa's case 1 applies 
equally to a suit which involves the affirmation of the fact of adoption. 
Where a Hindu widow adopted B but it was agreed that the widow 
was to be in possession until her death, and after her death B sued 
for possession, it was held that this Article governed the case and 
not Article 119 ante, even though the defendants denied the adoption 
which had therefore to be affirmed before possession could be given 
to the plaintiff. 10 ' 

17. Suit for possession on ground of mistake. — A, a Hindu 
widow, died and B and C, the reversionary heirs,' succeeded to the 
estate. They were entitled to equal shares, hut under a mistake of 
law as to whether the parties took their share per capita or per 
Stirpes, they took unequal shares. On discovery of the mistake, but 
within twelve years of the death of the widow, B who had got the 
smaller share sued 0 for possession of the portion necessary to 
equalise the share. It was held by the Judicial Commissioner’s Court 
of Nagpur that the suit was not governed by Article 96 but by this 
Article. 1 As has been seen in Note 2 to Article 96, it-apphes only 
when the plaintiff cannot succeed without proving the mistake, and 
not to cases where the plaintiff sues on an existing title, though he 
alleges a mistake also. In the case cited above, B clearly had title 
to an unequal moiety of the property though, as a reason for his not 
taking such share he alleged a mistake of law. 

18. Suit for redemption of mortgage made by last male 
owner where mortgagee has, during widow’s lifetime, trans- 
ferred it to third party. — A, a male owner of property, mortgages 
the same to M with possession and subsequently dies leaving a 
widow B. During the lifetime of B, M transfers the property to N 
absolutely. G, the reversionary heir of A, after B, files a suit for 
redemption and possession, more than twelve years after the transfer 
by M toJN, but within twelve years of the death of B. It has been 
held by the High Court of Madias in the undermentioned case 1 that 
the suit is not governed by this Article but by Article 134 and that 
the suit, though for ledemption, is barred under that Article. As 
has been seen in Note 6 ante, this Article will have no application 

10. (1931) AIR 1931 Bom 110 (112) : 58 Bom 280 149 Ind Cas 674, Bhagi- 

ralkibai v. Appa Dada. (The view, however, that Article 141 applies 
even where the widow is in possession under an agreement is not 
correct. See Note 4 ante.) 


Note 17. 

1. (1920) AIR 1920 Nag 106 (103) : 55 Ind Cas 422, Wasudeo v. Vtthal. 


Note 18 

1. (1921) AIR 1921 Mad 272 (275) : 44 Mad 951 : 68 Ind 
steamy NatcKer v. Penasamy Odayar, 


Cas 734, Narayana- 
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if it is a suit for redemption of a valid mortgage by A, the reason 
being that C is not cntitlod in such a caso to tbo possession of tlio 
property solely by reason of tlio death of tho femalo owner. But tho 
reasoning of tho ITigh Court of Madras in the nboro decision that 
Article 141 does not apply because Article 134 applies does not seem 
to bo correct on principle. If both Articles 134 and 141 aro assumed 
to apply to a suit for redemption under the circumstances noted 
aboic, it is submitted that Article 134 should not bo preferred 
inasmuch as tho doing so on tho facts of tho particular caso would 
be to ignore the fundamental principle of the law of limitation that 
prescription does not run against a person who is unable to act. Sea 
Koto 2 ante. Tho proper Article apphcablo to tbo caso would, it is 
Submitted, be Article 148, neither Article 134 nor Article 141 being 
applicable. 

19. Section 6 and this Article, — Where at the death of a 
limited female owner tho reversionary heir entitled to possession 
happens to bo under a disability sucb as is contemplated by Section G 
of the Act, time will not begin to run until the disability ceases. 
(See Note 19 to Section G ante.) It is aho clear that wheio time has 
once begun to run against a reversioner on the death of a limited 
female owner, it cannot stop and the subsequent disability of tho 
lepresentativo of the reversioner does not affect tho running of time. 1 

A, a Hindu widow, made an alienation and subsequently made 
adoption of a mtuor. Tho minor died duung minority and A sue- 
ceeded him as heir. Subsequent to her death, but long after adoption 
the reversioner sued for jiossession of the property alienated by the 
widow. It was held in tho undermentioned case* that tho cause of 
action for the suit arose in favour of tho adopted son on the date of 
adoption and as, on that date ho was a minor, he was not bound to 
sue until after majority , as he died before he attained majority, and 
as against A there was no adverse possession, time for the ieveisioner 
began to run only on tho widow's death It is submitted that tho 
decision does not seem to be correct on principle It has been seen 
in Note 32 to Section 6 ante that that Section does not prevent the 
running of time against a person under disability. It would follow 
that notwithstanding that the adopted son was a minor on the dato 
of adoption, time will begin to run against him in favour of tho 
alienee and such running of time would not stop by reason of his 
minority. Nor would tho i eversionary heir get a fresh cause of 
action against the alieneo other than that which the adopted son 
himself had. Tho intervention of the limited ostate would not prevent 
the suit from being barred. 

Note 19 

1 (1927) AIR 1927 All 818 (820) 50 A1U52 • 107 lad Cas 45, It up Kiihore r 
ratran% 

2. (1931) AIR 1931 Wad 273 (274) . 129 Ina Cas 4C0, Venk atanaran m ~ 

v. najya Latekammama. ' -“ 3 
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Article Hi 
Notes 
20—21 


20. Onus of proof. — In a suit governed by this Article the 
plaintiff must piove fiistly that he is the nearest reversioner, 1 
and secondly that the female died within twelve years of the suit 
when such fact is not admitted or the defence is one of limitation.* 
In the undermentioned case !a a contrary view has been expressed, 
namely that in view of Section 108 of the Evidence Act it is for 
the defendant to show that the female died beyond the period of 
limitation. It is submitted that this view is not correct. 

Where the reversioner files a suit prima facie within twelve 
years of the death of the female on whose death he is entitled to 
possession, but the defendant pleads that the last full owner himself 
had been dispossessed and time ran from that date, it is for the 
defendant to establish his allegations. 3 

21. Starting point. — Time, under this Article, runs from the 
death of the female. 1 It is then that the property vests in the 


Note 20 

*1. (1928) A I R 1928 Oudh 155 (192) : 103 Ind Cas 817, Abdul Halim Khan v. 
Saadat Alt Khan. 

2. (1924) AIR 1924 P C 136 (136) (P 0), Ramkrtshna Kao v. Snramulu. 

(1916) AIR 1916 Bom 300 (302) : 40 Bom 239 : 33 Ind Cas 484, Jayawant 

Jtvanraoy. Ramchandra Narayan. 

(1869) 11 Bath W R 173 (174), Kalee Nath Talookdar v. Joy Doorga Dossia. 
(1904) 14 Mad L Joar 464 (465), Venkata Hanumanulu v. Lachohamma. 
(1924) AIR 1924 Mad 838 (839) : 82 lad Cas 584, Rajagopalachartar v. J 
• Bashyachanar. 

(1916) AIR 1916 Nag 34 (35) : 13 Nag L R 16 : 39 Ind Cas 21, Parsoo v. 
Munnalal. 

(1927) A I R 1927 Nag 104 (107) : 22 Nag L R 175 : 100 Ind Cas 446, Ml. 
Deshranx v. Kxshore Singh. 

2a (1920) AIR 1920 Lah 191 (192) : 1 Lah 554: 56 Ind Cas 742, Tam v. Rikhi 

3. (1935) AIR 1935 Cal 702 (704) : 159 Ind Cas 1101, Hamtndra Nath V. 

Jnanendra Rrasanna. 


Note 21 

1. (18S1) 8 Cal 442 (445, 446) : 6 Ind Jar 526, Pursut Koer v. Palut Hoy. 

(1914) AIR 1914 P C S3 (40, 41) : 36 All 187 : 23 Ind Cas 715 (P C), Lala> 
Brtj Lai v. Mt. Inda Kunwar. 

(1897) 21 Bom 376 (379), Hanlal v. Rat Be’wa. 

(1897) 21 Bom C46 (670), Vundravandas v. Curson Das. 

(1923) AIR 1923 Bom 364 (365) : 77 Ind Cas 479, Pandurung v. Basappa. 
(1882) 9 Cal 93 (95) : 5 Shomo L R 84, Gaya Pershad v. Heet Naram. 

(1867) 7 Butli W R 450 (451), Tilluck Roy v. Pkoohman Roy. 

(1871) 15 Suth \V R 41 (42) : 14 Moo Ind App 67 : 7 Beng L R 216. 2 Bather 
422 : 2 Sac 666 (P C), Eajendra Nath v. Jagendra Nath. 

(1918) A I R 1918 Lah 2S8 (289) : 46 Ind Cas 565, Khan Bahadur v. Ibra- 
him Ehnn. 

(1031) AIR 1934 Lah C33 (636) : 152 Ind Cas 773, Khem Chand v. Knshatt 
Kumar. 
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reversioner. 5 Time runs from the death of tho femalo, not only 
against the nearest reversioner but against all reversioners near or 
remote. Tho remote reversioner does not get any fresh cause of 
action after tho expiry of twelve years from tho death of the 
widow.* 

Where there are moro females than one inheriting the pi opeity 
of tho last male owner jointly, tho words “when tho female dies” m 
the third column of the Article must bo taken to mean "after the 
death of all tho female co-heirs "* Whero there aro successive female 
owners, time will run against tho reversioner from the death of the 
last female owner. 44 

Whero .A and B, co-widows, succeed to X , a male owner, and A 
thereafter surrenders her interest to B but dies before A, the rever- 
sioner's right nevertheless comes into existence only on the death 
of A and time begins to run from that date. He does not get a right 


(1697) 20 Mad 493 (491) . 7 Mad L Jour 201, Vtnkalaramaya v. Vtnkala- 
Idkihamma . 

(1916) AIR 1916 Oudh 32 (51) . 41 lad Can 3G3 : 21 Ondh Cas 1, Bttheshar 
Bahsh v. Rameshar Baksh. 

(1930) AIR 193G Oudh 310 (301) . 103 Ind Cas 770, Mala Bakltsh v. Ago- 
dhiya Bakhsh. 

(1909) 3 Ind Cas 53C (530, 537) (All), Nanak v. Sibba. 

(1910) 5 Ind Cas 901 (965) : 31 Bom 321, Ravji Mahadu v. Sakujx Ealojx. 
(1912) 12 Ind Cas 453 (155) , 1912 Fuu Ro No. 6, Mansaram v. Behan. 
(1922) 05 Ind Cas 221 (230) (Pat), Abdul Ilahman v. IFa2» Muhammad. 

2. (1915) AIR 1915 Nag 109 (110) : 11 Nag L R 110 . 31 Ind Cas 290, Eashi- 

rao v. Vharda, 

3. (1902) 4 Eom L R 693, Jamnabat v Dharsey. 

(1930) AIR 1930 Lah 211 (212) . 121 Ind Cas 70, Amarnath v. Ml. Halit, 

4. (1909) 4 Ind Cas 157 (459) 31 All 557 3C Ind App 210 : 13 Oudh Cas 183 

(P C), Muhammad Kamtl v. Imttaz Fatima 
(1921) A I It 1921 Mad 240 (247) . 00 Ind Cas 135 . 43 Mad 855, Muthiala 
Chengappa v. Budia Gunta. 

(1905) 27 All 191 (498) . 1905 All W N 08, Ram Dex Kunwar v. Abu Jafar. 
(1891) 18 Bom 210 (220), Mukta v Dada 

(1874) 23 Buth W R 125 (120), Gobind Chunder Majoomdar v. Dulmeer 

(1920) AIR 1920 Lah 500 (501) C8 Ind Cas 299, Nand Singh v. Mt. Dhan 
Eaur. 

(1911) 9 Ind Cas 50 (51) 33 All 312, Gajadhar Pandc v. Parbati. 

(See also (1923) AIR 1923 Mad 103 (109) . 70 Ind Cas 440, Ranga- 
natha liao v Rama Pandithar ] 

43(1685) 11 Cal 791 (791), Kokxlnumx Dassia v. Mantel Chandra. 

(1695) 23 Cal 400 (170), Sham LaU Mxtra v. Amartndra Nath. 

(1912) 1912 Pun W R (N. W. F. P Civil) No 1 (at pages 5, 6), Eesho Das v. 
Nathu Mai 

(1921) AIR 1921 Mad 21 (20) . 44 Mad 131 * 60 Ind Cas 583, Ivatury 
Atchamma v Papptah. 

(1923) AIR 1923 Mad 108 (169) . 69 Ind Cas3S9, Jog a Yerrayya v. Maktna 
Sallyya Patrudu. 

(1905) 3 Nag L R 35 (40), Anand Rao v. Bannnath Brahman. 

(1937) 20 Nag L Jour 278 (280), Parashram v. Balaknshna. 
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Article Hi to the interest of the surrendering widow on the death of B. There 

Notes can be no acceleration of the estate of the reversioner by transactions 

21 — 22 between the co-widows without the knowledge and consent of the 

reversioners 5 * But where A and B inherited jointly certain property 
and A forfeits her interest in favour of B by reason of unchastity, 
and B thereafter gets the whole estate, the reveisioners’ cause of 
action will arise on the death of B even though A survives B.° 

A', a reversioner, filed a suit against the alienee from the widow 
within twelve years of her death making the other co.reversioners 
defendants The latter filed a written statement beyond twelve years 
of the widow's death claiming their share of the estate. It was held 
that they were not barred from doing so. 7 

During the lifetime of a Hindu widow, A alleging himself to be 
a reversioner filed a suit for declaration that an alienation by the 
widow was not valid. The suit was dismissed on the ground that A 
was not the reversioner, but B. Subsequently, after the death of the 
widow, B filed the suit as the leversioner for possession but that 
suit was dismissed also on the giound that he was not the rever- 
sioner. This was m the year 19X6. A's son thereupon sued for 
possession more than twelve years after the death of the widow but 
within twelve year s of 1916. It was held that time ran Irom the 
death of the widow and, under Section 9 of the Act it did not stop 
running by reason of subsequent events such as the pendency of, or 
the decision in, B's suit. 8 

22. Local and special law. — Under Section 29 ante, this Article 
will not apply ovon if the case is one falling within its purview, 
where a special period of limitation has been prescribed therefor by 
any special or local law. 1 


5. (1921) AIR 1921 Mad 21G (247) : 43 Mad 855 : CO lad C.is 135, Huthiala 
Chengappa v. Budragunla. 

C. (1917) A 1 R 1917 Lah 435 (435) : 39 Ind Cas 204, Ghttlain Samarx.Karam 
/lain d Co. 

7. (1929) AIR 1929 Bom 345 (347): 53 Bom 472 : 119 Ind Cas C50, Ttayegavada 

v Itamalxngappa, 

(1909) 4 Ind Cas 249 (252) . 34 Bom 91, Narasunha Krtshnagt v. Yartiati 
Venhatesh Deshpande 

8. (1923) AIR 1923 Mad 108 (109) : 70 Ind Cas 44C, Itanganatha Itao v. Bama 

Pandtthar. 

Note 22 

1. (1886) 13 All 108 (118), Bartihvl Ttuar* v. Badrx Kalh. 
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142.* For possession 
of immoveable property 
when the plaintiff, while 
in possession of tho pro- 
perty, has been dispossessed 
or has discontinued the 
possession. 


[Twelve years. 


[The date of 
| tho dispos- 
session or 
disconti- 
nuance. 


Article 142 


1 4-4-.t For pos- 
session of immoveable 
property or any inter- 
est therein not hereby 
otherwise specially 
provided for. 


| Twelve years. 


When the pos- 
session of the 
defendant 
becomes ad- 
verse to the 
plaintiff. 


Article 144 


Synopsis 

Articles 142 and 144 

1. Legislative changes. 

2. Scope of Articles 142 and 144. 

3. Suit must be for possession. 

4. Suit on possessory title. 

5. Suit on proprietary title. 

6. “Immoveable property,” 

7. Interest in immovable property. 

S. “Plaintiff’* in Article 142, meaning of. 

sj! Act of 1877, Article 142 

Same as above. 

Act of 1871, Article 143 
Bamo as above. 

Act of 1859 

No corresponding provision. 


f Act of 1877, Article 144 

Same as above. 

Act of 1871, Article 145 

Columns 1 and 2— Same as above. 

Column 3 ran as follows "When the possession of the defendant, or of some 
person through whom he claims, became adverse to the plaintiff." 

Act of 1859, Section 1, Clause 12 

Limitation of To smts for the recovery of immov cable property or 

.fuelte years Suits of any interest in immoveable property to which no other 
foritnmoieablepro- provision of this Act applies — The period of twelve yea r9 
pert’j. from the time the cause of action arose. 


Lira. 125 
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Arts. 142 & 144 


9 . “Has been dispossessed or has disconti- 

nued the possession.” 

10. Defendant must be in possession at the 

date of suit. 

11. “Possession,” what is. 

12. Possession of part, if possession of whole. 

13. Possession of house is possession of site. 

14. Plaintiff only in constructive possession — Dis- 

possession or discontinoanca of possession. 

15. Principle that possession follows title. 

16. Adverse possession, what is. 

17. “Defendant.” 

18. Possession is not adverse if it can be referred 

to a lawful title. 

19. Possession of Hindu female. 

20. Possession under a temporary arrangement 
between members of a family. 

21. Possession in lieu of dower. 

22. Possession in lieu of maintenance. 

23. Possession by the holder of a life estate, If 
can be adverse to reversioners. 

24. Possession of property belonging to person 
undei* disability. 

25. Possession of insolvent. 

26. Possession of mortgagor, when becomes ad- 
verse to the mortgagee. 

27. Possession of a co-mortgagor who redeems 
the mortgagee. 

28. Possession of mortgagee. 

29. Possession of mortgagee under invalid 
foreclosure proceedings. 

30. Possession of mortgagee under mort- 

, ■ gage providing that on default the 

mortgagee should be full owner. 

31. Possession of mortgagee after purchase 
in contravention of Order 34 Rule 14 of 
the Civil Procedure Code. 

32. Possession of person entering under 
void mortgage. 

33. Possession by the mortgagee, after re- 
demption, of accessions to mortgaged 
property. 

34. Possession of co-mortgagee paying off 
other co-mortgagees. 
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35. Possession of co-owners — General. 

36. Possession of alienee from co-owner. 

37. Possession of licensee from co-owner. 

38. Effect of partition among co-owners. 

39. Co-owncr deriving possession from a 
third party claiming adversely against 
all the co-owners. 

40. Adverse possession against alienee of 
share in property. 

41. Adverse possession by co-owners against 
stranger. 

42. Abandonment by co-owner. 

43. Relinquishment by co-owner. 

44. Co-heirs. 

45. Suit for possession by one co-owner 
against another — Article applicable. 

46. Adverse possession of trust property by 
trustee. 

47. Adverse possession of alienee from 
trustee. 

48. Adverse possession of right to perform 
worship in temple. 

49. Adverse possession of property of Hindu, 
Muhammadan or Buddhist religious 
endowments. 

50. Possession of co-trustees after division 
among them. 

51. Possession of alienee from co-trustee. 

52. Acts referable to exercise of easement. 

52a. Adverse possession — Vendor and vendee. 

52b. Possession held under mistake, if can be 
adverse. 

53. Possession of wrong-doer must be actual. 

54. Adverse possession of surface and of subsoil 
rights in the land. 

55, Possession of person who could not advance 
a hostile till i. 

56. Permissive possession. 

57. Possession of agents, servants, etc, 

58. Possession by husband or wife. 

59. Possession of tenant. 

59a. Encroachment by tenant. 

60. Possession under invalid transaction. 

60a. Possession under transfer which subse- 
quently becomes invalid. 

61. Adverse possession of inalienable property. 


Arts. 142 & 144 
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Arts. 142 & 144 


61a. Adverse possession of land In military 
cantonments. 

61b. Adverse possession of rights not recognized by 
law. 

62. Possession of owner, if can be adverse to himself. 

63. Possession must be continuous for the statu- 

tory period. 

64. Break in adverse possession, effect of. 

65. Delivery of symbolical possession, if inter- 

rupts adverse possession. 

66. Decree does not interrupt adverse possession. 

67. Effect of attachment on adverse possession. 

68. Decision of Revenue Officer or Court regarding 
boundary, if interrupts adverse possession. 

69. Subsequent assertion of a different title by 

defendant, if affects his adverse possession, 

70. Submerged land. 

71. Receiver and adverse possession. 

72. Abandonment of possession. 

73. Confiscation and re-grant. 

74. Revenue sale — Adverse possession against 
purchaser. 

75. Dispossession of wrong-doer by another, 
if interrupts adverse possession. 

76, Possession must be open, 

77, Adverse possession against minor or lunatic. 
78, Possession is not adverse to person not having 
a present right to possession. 

79. Adverse possession against holder of life- 
estate. 

80. Adverse possession of trust property by 
stranger. 

81. Adverse possession against one co-trustee, if 
adverse to the other. 

82. Adverse possession against co-owners. 

83. Adverse possession against widow is not 
adverse against subsequently adopted son. 

84. Adverse possession against mortgagor, if ad- 
verse against mortgagee. 

85. Adverse possession against mortgagee, if 
adverse to mortgagor. 

86. Adverse possession against tenant, if adverse 
against landlord. 

87. Onus of proof. 

88. Judgment against third party does not alter onus. 

89. Question Immaterial when evidence has been let 

in on both sides. 
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90. Starting point. 

91. Defendant made party after limitation. 

92. Tacking. 

93. Effect of adverse possession. 

95. Adverse possessor can get only what quandum 
owner had. 

95. Adverse possessor gets a title only to the interest 
he purports to prescribe for. 

SG. Evidence of adverse possession. 

97. Plea of adverse possession. 

98. Question of adverse possession, if one 

of law or fact. 

99. Adverse possession by or against Crown. 
99a. Adverse possession by or against the 

public. 

100. Special or local law. 

Other Topics 

Actual knowledge on part of owner not necessary ... See Note 76, Pts. 2 to 4 
Adverse possession by successive trespassers ... Sco Note 92, Pts. 10 to 13 

Agent— Repudiation of agency — Essentials ... See Note 57, Pts. 11 to 13 

Alternate pleas ... ... ... . . Sec Note 97, Pt. 9 

Article 142— Suit under — Merc proof of plaintiff's title — Eflect 

See Note 87, Pts. 10 to 13 

Article 142— Whether limited to suits on possessory title... See Noto 5, Pts. 3 to 5 
Article 144 is residuary Article . . .See Noto 2, Pt. 1 

Co-owners— ‘Ouster’— Meaning of See Note 35, Pts 6 to 10, 17 to 19, 23 to 25 
Dispossession and discontinuance — Common features of ...See Noto 9, Pts 4 to 0 
Dispossession and discontinuance— Difference between Sco Note 9, Pts. 1 to 3 
Equity of redemption — Whether can be adversely possessed 

See Note 7, Pts 15 to 17, Note 85 
Immov able property — What are — Instances ... See Noto 6, Pts. 2 to 11 

Immovable property — What are not — Instances See Note C, Pts. 12 to 18 

Mere non-payment of rent by tenant cannot create adverse possession 

See Note 59, Pt. 5 

Onus in cases falling under Article 142 . See Note 87, Pts. 4 to 14 

Onus in cases falling under Article 144 . See Noto 87, Pts. 15 to 19a 

Owner dispossessed getting back possession but again dispossessed — Time 

runs from second d is pos session Sec Note 90, Pts. 3, 4 

Possession adverse at start — It cannot become permissive by subsequent events... 

See Note 56. Pt. 14 

Possession asked as consequence of primary relief — Article 142 or Article 144 
docs not apply . . . .. Sec Noto 3, Pts. 5 to 8 

Possession obtained by plain ti 3 under decree of Court — Decree reversed 
and plaintiff dispossessed— Whether such dispossession giv es cause of 
action against defendant previously in possession . See Note 90, Pts 5 to 11 
Possession of independent trespassers cannot be tacked . Seo Noto 92, Pt. 2 
Possession of mortgagee after discharge — Whether adverse 

Sco Note 23, Pts 7i to 7d 

Possession of person dispossessing usufructuary mortgagee — Whether adverse 

to mortgagor . . See Note 65, Pts. 2 to 4, 10 

Possession permissive— Article 144 applies See Note 2, Pt. 5, Note 56, Pt 15 
Possession under contract of sale ... .. . Sec Note 52a, Pt. 9 


Arts. 142 & 144 
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Arts. 142 & 144 
Note 1 


Possession under title cannot be tacked to possession without title ... 

See Note 92 F-N G 

Possession under void transfer ... ... See Note GO, Pts. 14 to 16 

Possession under voidable transfer ... See Note GO, Tts. 12, IS 

Sale of equity of redemption to mortgagee void or voidable — Possession of 
mortgagee — Whether adverse . ... Sec Note 28, Pts. 7e to 10 

Space abo\e land of owner — Whether immovable property ... 

Sec Note 6, Pts. 19, 20 

Submerged land — Owner presumed to be in possession: See Note 15, Pts. 21 to 23; 

Note 70, Pts. 5, G 

Submergence will operate as interruption of adverse possession 

See Note 70, Pts. 7, 9 

Suit for declaration of title— Onus... ... Sec Note 87, Pts 20 to 25 

Suit for possession — Possession need not bo actual physical possession ... 

See Note 3, Pt. 18 

Suit on mere title — Failuro to prove title — Whether plaintiff can succeed 
on ground of title by adverse possession ... Sec Note 97, Pts. 1 to 4a 

Suit on possessory title — Not barred by Section 9, Specific Relief Act 
, See Note 4 F-N 7 

Tacking — Possession of two or more persons — Character of possession of 

the different persons — Whether should be same ...Sec Note 92, Pts. 6a to 9 
Trespass by agent, servant, etc ... ... ... See Note 57, Pt. 15 

Void lease — Tenant dispossessed by third party— Such person’s possession 

is adi erse to landlord ... ... .. See Note 8G, Pt. 9 

Waste or jungle lands — Presumption as to possession ... ... ••• 

See Note 15, Pts. 11 to IGa, 24 

1. Legislative changes — Before the Act of 1859, limitation for 
suits for the recovery of immovable property was provided for by 
certain Regulations in force in the several Provinces. In the Provinces 
of Bengal and Bihar, the Courts were, under Regulations III of 1793 
and VII of 1795, "prohibited hearing, trying, or determining tlio merits 
of any suit whatever against any person or persons if the cause of 
action shall have arisen twelve years before any suit shall have boon 
commenced on account of it,” la By Regulation II of 1805 it was 
provided that the limitation of twelve years prescribed by the two 
previous Regulations should not apply if the person in possession of 
the property claimed in the suit had acquired the possession "by 
violence, fraud, or by an unjust dishonest means whatever.” 1 

In the Province of Bombay, Regulation V of 1827 provided for 
such suits a limitation of thirty years But "it shall be a sufficient 
answer to the plea of possession for more than thirty years, that the 

Articles 142 & 144 — Note 1 

la (18GG) C Suth W R 29G (29G), Muddun Mohan Tewarcc v. Joy Kootrtaree 
Rilee. 

1. (18531 7 Moo Ind App 23S (253. 254, 259) : 1 Bat G33 (P C), Bn job Enayat 
Ilosstm v. Sai/ml Ahmed Rem. 

(1SCG) 5Suth W R P G 05 (93) (PC), Lall DoUtl Singh v. Lall Rooder 


(IK ■ 

. ‘•“Htuu.narjee. 

USC7) 8 Buth W R 483 (4GG), Joogul Kishore Singh v. Oogur Narain, 
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person in i»s«ession as proprietor, or any of tho persons by whom Arts. 142 & 144 

lie derives bis right, acquired such possession by fraudulent means, Notes 1-2 

on proof whereof, a suit may ho entertained at any period within 

sixty jears, prouded that if such property had been held for more 

than thirty years by a person or persons bona fide believing his or 

their title as proprietors to be good, such title shall not bo affected 

by the fraud of a former possessor ” 

Madras Regulation II of 1803, which applied to the Piovinco of 
Madras, contained a provision similar to that provided for by tho 
Bengal Regulation III of 1793 referred to above. 

Under the Limitation Act of 1859, a suit for recovery of immov- 
able property was go\ erned by clauso 19 of Section 1 of that Act 
when no other provision was applicable, and tbo period of limitation 
was twelve sears from the time when tho cause of action arose. 3 

Provisions corresponding to the present Articles 142 and 144 were 
first introduced in Articles 143 and 145 ol the Act of 1871, with 
this difference, that the third column of Article 145 of the Act of 
1871 corresponding to the present Article 144, contained the words 
“or of some person through whom he claims ” The said words 
have been omitted in tho later Acts apparently in view of tho new 
definition of the word “defendant” introduced in them. 

There is no difference between the present Articles 142 and 144 
and the corresponding Articles in tho Act of 1877. 

2. Scope of Articles 142 and 144 — Article 144 is a residuary 
Article and applies only to suits for possession of immovable property 
io which no other Article is applicable. 1 It follows that if Article 142 

2. (1883) 5 All 1 (0) 9 Ind App 99 5 Shome L R 80 4 Bar 382^? C), Kai alt 
Singh v Bakar All Khan 

(1871) 13 Bens L R 312 (322, 323) 1 Ind App 157 3 Sar 314 (P C), Bam 
Meu'a Kumuar v Ram Ilulai Kuuar 

(18S9) 3 C P L R 1C2 (1C3), Khetsingh v lit. Badha. 

(1870) 13 Suth W R 459 (400), Cour Monte Moorain v. Shunkurcc 
1‘ahannee. 

(18G4) 1 Suth W R 29 (30), Rajah Barodakant Roy v. Sookmoy Mookerjee. 

(1879) 3 Bom 452 (785), Bhaskarappa v Collector of North Kanara. 

(18G9) G Bom II C R GO (G8), Lakshuman Ramji v. Bamlal. 

Note 2 

1. (1893) 23 Bom 725 (73G) 2C Ind App 71 1 Bom L R 007 3 Cal W N 021 : 

7 8ar 513 (P C), Bancliordas VandraiandaS v Pariatibai (Art 144 


(1699) 2 Bom L R 10G (10S), Hathismgh v. Satilal (Art. 144 does not apply 
where Art 141 applies ) 

(1917) AIR 1917 Bom 11 (13) 42 Bom C9 43 Ind Cas 233, Subbi Gam 
patibliatta v. Ramknshndbhatta. (Do.) 
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Arts. 442 & 145 
Note 2 


Is applicable to a particular case, Article 144 cannot be applied to 

' (1880) 12 Cal 504 (50G, 597), Azam Bhuyan v. Fatzudim Ahmed. (Do.) 

(1929) AIR 1929 Cal 93 (99) : 114 Ind Cas 139, Shiva Prasad Saw v. 
Bhadramoni Dassi. (Do.) 

(1918) AIR 1918 Mad 4C9 (480) : 41 Mad 75 : 42 Ind Cas 245 (F B) r 
Vaxdyanalha v. Savithn Ammal (Do.) 

(1902) 25 Mad 507 (510, 511, 512) ; 12 Mad L Jour 119, Seshamma Sket - 
tali V. Chtchaya Hegade. 

(1926) AIR 1926 Mad 181 (181) : 91 Ind Cas 454, Kuppuswami Mudahar 
v, Chockalamga ZItidahar. 

(1931) AIR 1931 Mad 707 (710) : 54 Mad 883 . 135 Ind Cas 9, Rama- 
hotayya v, Sundararamayya. (Art. 144 will not apply where Art. 96 
applies ) 

' (1937) AIR 1937 Nag 129 (130)- ILB (1937) Nag 254 171 Ind Oas 271, 
Shankarsa v. Punam Chand. 

(1923) AIR 1923 Oudh 185 (201) : 26 Oudh Cas 133 : 75 Ind Cas 626, 
Zartf-un-nissa v. Shafi-uz-iaman. 

(1923) AIR 1923 Oudh 155 (188): 103 Ind Cas 817, Abdul Halim v. Saadat 
Alu 

(1918) AIR 1918 Pat 570 (573) : 47 Ind Cas 290 : 3 Pat L Jour 327, Nathe 
Pttjan v, Badha Btnode Nath. 

(1910) 8 Ind Cas 1095 (1095) : 33 All 224, Ram Lakhan Roy v. Gajadhar 

Rai. 

(1911) 9 Ind Cas 300 (303) : 1911 Pun Re No. 26 (F B), Sundar v. Shahg- 


(1912) 15 Ind Cas 10 (11) (All), Bhole Singh v. Bhaguant Singh. 

(1921) 64 Ind Cas 462 (464) (All), lit. Jagrani Mtsrani v, Mt. Sheo Dulari. 
i.nn/»\ * n.t t t — K<> irjw n <i Eusum Kamini Debt. 


ttacharjcc v. Jagdtsh 


(1921) AIR 1921 All 389 ‘(391) : 43 All 164 : 61 Ind Cas 546, ZIt. Bam 
Ptan v. Budh Sen 

(1897) 24 Cal 715 (719, 720), Han Mohan Shaha v. Babur ah 

(1905) 2 Cal L Jour 448 (457), Ram Churn Ten an v. Protap Chandra Butt. 

(1907) 5 Col L Jour 638 (640, 641), Elokcshi Dasi v. Abmash Chandra Bose. 
(Sale in execution void ab initio — Suit for possession of property is 
governed by Art 144 and not by Art. 12.) 

(1922) AIR 1922 Cal 176 (177) : 70 Ind Cas C02, Janakuialh Saha v. 
Batkunlha Nath. (Suit by auction-purchaser against trespasser — » 
Art. 133 does not apply — Art 144 applies.) 

(1915) AIR 1915 Lab 303 (305) : 29 Ind Cas 731, Mahomed Bakhsh v. 

. Balhishan. (Objections to execution sale summarily rejected — Suit 
for reco\ cry of property thus illegally sold — Art. 144 and not Art. 12 
governs suit.) 

(1918) AIR 1918 Lah 330 (332) : 48 Ind Cas 399 : 1918 Pun Re No. 113, 
Ihra Singh \ . Gulam Qadxr. (Minor not properly represented in 
suit — Decree — Sale of minor’s property in execution — Suit by minor 
to set aside sale is governed by Art. 144 and not Art. 12 ) 


(1951) A J R 1921 Lah 930 (397) ; 71 Ind Cas B22, A„m Elian v. Kar.m. 
(Owner not party to decree— Sale under decree — Suit by owner to set 
asiao sale and for possession is governed by Art 144 and not byArt. 12.) 
(1925) AIR 1925 Lab 63 (54) : 79 Ind Cas 89, Mnnua Lai v. Hamid Ah. 
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(1926) A I R 1926 Lah 23S (233) : 92 lad Cis 9S0, .Vnratu Das v. Siraj-ud- 
din. (Da) 

{1933) AIR 1913 Lah 91 (92) • HI Ind Cas 401, Ml. ItaJha v. Ajudhia 
Prashad. (Do ) 

(1933) AIR 1933 Lili 7«l (76G) : 14 Lah 791 : 14S Ind Cas 1143, 3It. 
G nl, in lhbi \. Ml. Sanar Bibi (Suit by beir of Mahomedan dying 
intestate, for recoiery cf Ins share— Art. 144 and not Art, 123 goaerns 
suit ) 

(1929) A I R 1929 Lah 5»9 (550) 117 Ind Cis 603 • 11 Lah 29, Jano v. 
Xarsmg Das. (Suit b\ 31 i homed in co-lioir for possession of his legal 
share is not Roacrned b\ \rt 123 but by Art 144) 

(1929) VIR 1929 Bom 111 (142): US Ind Cas 765, Bai Jm x.BaiBibanboo. 
(Do.) 

(1911) AIR 1911 Oudh SCO (370. 371) 17 Oudh Cas 157 : 21 Ind Cas 45, 
Aziz-til-Ua 1 . v. Mariam Dibt. (Do ) 

(1920) AIR 1920 Mad 8S5 («9) : 42 Mad C73 : 51 Ind Cas 3CC, Secretary, 
of State a Culam Mahboob Khan (Unlawful resumption of inam by 
Government — Suit for possession is governed by Article 141 and not 
Art 14 ) 

(192C) AIR 192C Mad 619 (S50) 92 Ind Cas 215. Zamonn Bajah of 
Calicut a Vcnlatagin rattar. (Suit by lessor against les-se’s 
assignee for recovery of propertj bj reason of forfeiture — Art 141 and 
not Art 143 applies } 

(191C) AIR 191C Tat 321 (324) 35 Ind Cas 87. Bisicambar Lai v. 

Jhulan Ham Tetean (Suit tot possession — \rts 137 and 133 not 
applicable— \rt 144 applied) 

(1925) UR 1925 Fat 21C (223) 64 Ind Cas 5SG . 4 Fat 139, Bam Rachhya 
Singh v. Kamahhya A’arain. 

U926) AIR 192G Pat 421 (422) . 9G Ind Cas C32 G Pat 73, Ajodhya Bra. 
sad v Bamlhelauan Singh (Land not within estate partitioned 


Arts. 142 & 144- 
Note 2 


(1910) 

(1912) 15 Ind Cas 894 (39G) 15 Oudh Cis 111, Bisheshar Teicari v. Bishe . 

shar Dayal (Art 144 and not Art 127 applies where the alleged 
joint family property has passed by sale to a stranger ) 

(1905) 2 Cal L Jour C1G (550), Bam Kannai Ghosh v Harmarayan Singh, 
(Transfer of trust property by a trustee to the knowledge of the trans- 
feree that the property is trust property— Suit by successor of the 
trustee— Art 134, not Art. 144, applies ) 

(1914) AIR 1914 Cal 733 (733) 24 Ind Cas 216, Abbas Dhah v Masabdi 
Karikar (Case falling within Art. 136 — Arts 112 and 144 held not 
applicable ) 

(1922) AIR 1922 Lah ICG (1G7) 2 Lah 164 : 62 Ind Cas 791, Jita Singh 
v Matt Singh. 

(1926) AIR 1926 Lah 437 (433) 96 Ind Cas 447 7 Lah 210, Abdul 
Wahab v Secretary of Stale (Suit against Go\ernment — Art. 119 
and not Art 144, applies ) 

(1932) AIR 1932 Pat 145 (MG) 11 Pat 165 . 142 Ind Cas 246, Bam Bra. 
sad v Bindcshuan rrasad 

(1929) AIR 1929 Cal 250 (250) 117 Ind Cas 593 56 Cal 616, Thtvaw,, 
Chahraiarti \ Babija Khatun 

[ See also (1918) AIR 1918 Oudh 32 (53) • 21 Oudh Cas 1 : u 
Cas 3G8, J3is/trs7iar Baksh Singh v Bameshar Bal.sh Sirj'r 
(1937) A I R 1937 Oudh 373 (376) 163 Ind Cas 593, Chcr.d.-. 
Bal.sh v. Bhola Singh (Suit in substance for 
hereditary office — Art 120 does not apply — Art. 121 cr ir " " 
applies.) “' Ji 

(1922) AIR 1922 Bom 211 (212) 46 Bom 1009 : 70 fc* r.. < rr 
BaiBeuax Vahmahomed (Suit by a subs&joe^;**^ *T' 
recover property alienated by the former trustee is 
trust is governed by Art. 131 and not by Art. 112)] "** 1 * "•* 
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ArtSi 142 & 144 Is applicable to a particular case, Article 144 cannot be applied to 
Note 2 . J 18a0) 12 gj 594 ( 596> 597 ) ( Atam Bhttyan Vm Fatsuddm Ahmed. (Do.) 

(1929} A I R 1929 Cal 93 (95) : 114 Ind Cas 139, Shiva Ptasad Saw v. 
Bhairamoni Dasst. (Do.) 

(1916) AIR 1918 Mad 469 (480) : 41 Mad 75 : 42 Ind Cas 245 (F B), 
Vaidyanaiha v. Savtthn Ammal. (Do.) 

(1902) 25 Mad 507 (510, 511, 512) : 12 Mad L Jour 119, Seshamma Shet- 
tatx v. Chxckaya Ilegade. 

(1926) AIR 1926 Mad 181 (181) : 91 Ind Cas 454, Kuppuswami Mudahar 
v, Chockalatnga Mudahar. 

(1931) AIR 1931 Mad 707 (710) ; 51 Mad 883 : 135 Ind Cas 9, Kama - 
kotayya v. Sundararamayya. (Art. 144 will not apply where Art. 96 
applies.) 

' (1937) A I R 1937 Nag 129 (130) I L R (1937) Nag 254: 171 Ind Cas 271, 
Shankarsa v. Punam Chand. 

(1923) AIR 1923 Oudh 185 (201) : 26 Oudh Cas 133 : 75 Ind Cas 626, 
Zarif-un-nissa v. Shafi-uz-zaman. 

(1928) AIR 1928 Oudh 155 (188) 10S Ind Cas 817, Abdul Halim v. Saadal 
Ah. 

(1918) AIR 1918 Pat 570 (573) : 47 Ind Cas 290 : 3 Pat L Jour 327, Naths 
Pujan v. Jladha Binode Nath. 

(1910) 8 Ind Cas 1095 (1095) : 33 All 224, Pam Lahhan Boy v. Gajadhar 
Bai. 

(1911) 9 Ind Cas 300 (303) : 1911 Pun Re No. 26 (F B), Sundar v. Shalig- 
ram. 

(1912) 15 Ind Cas 10 (11) (All), Bhole Singh v. Bhagwant Singh. 

(1921) 64 Ind Cas 462 (464) (All), Mt. Jag rant Mtsrant v. lift. Shea Dularu 

(190G) 4 Cal L Jour 56 (60), Ramanath Chatter jee v. Kusum Ifammi Debt. 
(Art 144 will not apply where Art. 127 applies.) 

(1897) 1 Cal W N 543 (544), Umesh Chandra BhattacharjcC v. Jagdish 
Chandra Bhatlacharjee. {Do ) 

(1921) AIR 1921 All 3S9 (391) : 43 All 164 : 61 Ind Cas 546, Ml. Bam 
Pian v. Budh Sen 

(1897) 24 Cal 715 (719, 720), Mart Mohan Shaha v. BdburaU. 

(1905) 2 Cal L Jour 448 (457), Bam Churn Tcwart v. Protap Chandra Butt. 

(1907) 5 Cal h Jour 638 (C40, 641), Eloheshi Dasi v. Abinash Chandra Bose. 
(Sale in execution void ab mih o — Suit for possession of property is 
governed by Art 144 and not by Art, 12.) 

(1922) AIR 1922 Cal 176 (177) : 70 Ina Cas 602, Janakviath Saha V. 
Bfltkuntha Nath. (Suit by auction-purchaser against trespasser — 
Art. 133 does not apply — Art. 114 applies.) 

(1915) AIR 1915 Lah 303 (305) : 29 Ind Cas 731, Mahomed Bahhsh v. 
. Balhtshan. (Objections to execution sale summarily rejected — Suit 
for recovery of property thus illegally sold — Art. 14'4 and not Art. 12 
governs suit.) 



(1922) A I R 1922 Lah 447 (448) : 67 Ind Cas 517, Alam Dm v. Allah Dad. 
(h° proper guardian appointed in execution proceedings against 
minor— bale concluded — Suit to set aside sale by rumor >s governed by 
Art. 144 and not Art. 12 ) 

(1031) A I E 1921 Lab SK (397) : 71 lad Cas 822. A.im Khan v. Karim. 
jUvcDer not party to decree— Sale under decree — Suit browner to set 
aside sale and for possession is governed by Art. 144 and not by Art. 12.) 
mooS * J w ^ * 79 Ind Cas S9, Munna L al v. Hamid Ah. 
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|192C) A I R 1926 I -ah 233 (23'') : 92 Ind Cas 930, A’nrtim Das v. Sir<ij-u<f- 

d,«. (Da ) 

[1933) A I R inn Lah 91 (92) : HI Ind Cas 401, .Vf /I.idfifl r. .lymi/iirt 
PraihaJ. (Do) 

(1933) A 1 U 1931 Lab 7S4 (7*G) : 11 Lata 791 • HI Ind Cis 1113, 3H. 
Ghuloin /Ji l 'i v .1/1. .Samir J.Vi. (Suit bv licir of Mahmncdin dying 
infertile, Dr recovery of bis shire — Art 111 and not Art. 123 governs 

FUlt ) 

(1929) AIR 1923 Lata 519 (550) 117 Ind Cm 603 11 Lata 29. Jnno v. 

A’nr'mj /Ml. (Suit ti Mihomodtn ci> tactr f ir possession of his log il 
shirt ia not governed t \ \rt 121 but by Art 111 ) 

(1929) A I U 1929 Bom 111 (112): 119 Ind Cis 7S5, Dai J tii v. Bji E&anboo. 
(Do.) 

(1911) AIR 1911 Oudta 3C9 (370. 371) : 17 Oadb Cos 157 : 21 Ind Cos 15, 
.lrir-«I.//rtl v. Murium JMi. (Do ) 

(1920) 3 I R 1920 Mad 685 (Sen) • 42 Mad C73 : 51 Ind Cas SCO, Secretary 
of State \ Gulam JlahU'ob Khan (Unlawful resumption ot in,im by 
Government — Suit for possession is governed by Article 111 and not 
Art. 14 ) 

(192C) A I R 1920 Mad 819 (850) • 92 Ind Cas 215, Zamonn Rajah of 
Calicut v. T'etiAufujirt J'attar . (Suit by lessor ngunst lessee’s 
assignee for recovery of proj*rtj bv reason of forfeiture — Art 111 and 
not Art 143 applies ) 

(191 C) A I R 191G Tat 324 (321) 35 Ind Cas P7, Iliuramlar Lai v. 

Jhulnn Ham Ten an (Suit lor possession — Arts 137 and 133 not 
applicable— Art 141 aj plied) 

(1925) A I It 1925 I’at 21G (Hi) . 81 Ind Cas 5SG 4 Tat 139, Ram llaehhya 
Smjh v. hamakhya A'oratu. 

(192C) AIR 192G Pat 421 (122) : 9G Ind Cas G32 : G Pat 73, Ajodhya Pra- 
sad v. Ramkhelaican Singh. (Land not avitbin Cstato pArtitioned 
and allocated to one person— Rightful owner's suit for possession, not 
falling under Art 14 — Art 111 applies.) 

(1910)5 Ind Cas 273 (275) (\11), Gajadhar Rut v. Rantlakhan Ttai (Suit 
held governed by Art 141 a3 Art 137 did not apply ) 

(1912) 15 Ind Cas 391 (39C) 15 Oudh C.is 111, Disheshar Tewan v BisJie- 
sTiar Dayal. (Art 111 and not Art 127 applies where the alleged 
joint family property has passed by sale to a 6tranger ) 

(1905) 2 Cal L Jour 51C (550), Pam Kannat Ghosh v Ilannarayan Singh. 
(Transfer of trust property by a trustee to the knowledge of the trans- 
feree that the property is trust property — Suit by successor of the 
trustee — Art 131, not Art. Ill, applies.) 

(1914) AIR 1914 Cal 733 (733) . 21 Ind Cas 21G, Abbas Dhali v. Masabdi 
Karikar (Case falling within Art. 136— Arts. 142 and 141 held not 
applicable.) 

(1922) AIR 1922 Lah 1GG (1G7) 2 Lab 1C1 . G2 Ind Cas 794, Jita Singh 

v. 2jan Singh. 

(1926) AIR 192G Lah 437 (439) 9G Ind Cas 447 7 Lah 210, Abdul 
Wahab v Secretary of Stale (Suit against Government — Art 149 
and not Art. 144, applies ) 

(1932) AIR 1932 Pat 145 (14C) 11 Pat 1C5 142 Ind Cas 24G, Ram Pra- 

sad v. Bmdeshv ori Prasad. 

(1929) AIR 1929 Cal 250 (250) 117 Ind Cai 593 • 56 Cal 61C, Biswanath 
Chakravarti v Rabija K ha tun. 

[See also (1918) AIR 1918 Oudh 82 (53) 21 Oudh Cas 1 44 Ind 
Cas 3G8, Bisheshar Baksh Singh v. Rameshar Raksh Singh 
(1937) AIR 1937 Oudh 373 (37C) 16S Ind Cas 593, ChundriAa 

Baksh v Bhola Singh (Suit in substance for possession of 
hereditary office — Art. 120 does not apply — Art 121 or Art 141 
applies ) 

(1922) AIR 1922 Bom 211 (212) 46 Bom 1009 . 70 Ind Cas 912, 
Bat Reua v V ahmahomed (Suit by a subsequent trustee to 
recover property alienated by the former trustee in breach of the 
trust is governed by Art. 134 and not by Art 142 )] 
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Note 2 
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Rrts.iK&lM 
Note 2 


it. 2 Where, therefore, the question arises whether Article 142 or 
Article 144 applies to a particular case, it must first be decided 
whether Article 142 applies to it and it is only when it is clear that 
it is not applicable, that Article 144 should bo applied. 

Now Article 142 applies only where the plaintiff, while in posses- 
sion, hat been dispossessed or has discontinued his possession . za A 
person can bo said to be dispossessed or to discontinue his possession 
only when another person enters on the property in the possession of 
the plaintiff, and such entry itself is adverse to the former, that is, 
in contravention o! his title. 3 Where the plaintiff is not in possession 
at all but gets a title to it while the defendant is in lawful possession 
of it, it cannot be said that tho defendant has made any entry on 
the property while in the possession of the plaintiff in contravention 
of the latter’s title. It is not a case of the plaintiff boing dispossessed 
or discontinuing his possession. Article 142 will not apply to such a 
ease, the Article applicable would ho Article 144 if no other specific 
Article is applicable to it. Thus, where A transfers his property to B 
but fails to deliver possession to him and B consequently sues A for 
possession, the case is not one under Article 142 and consequently 
Article 144 may apply. 4 See also the undermentioned cases. 4 * 1 Again, 


2. (1934) AIR 1934 All 993 (995) 152 Ind Cjs 1 . 57 All 278 (F B), Bmdhya 

Clial Chaiul v. Earn Ghartb. 

2a.(1032) A I R 1932 P C 55 (55) : 59 Ind App 130 : 11 Pat 272 : ISC Ind Gas 
798 (P C), Bageshu-art Charan v. Jagamath Kuan. 

3. See Notes, infra 

See also (1912) 17 Ind Cas GOG (G08) . 8 Nag L R 1G3, Kanhatyalal v. Dnlar 
Singh. (Art. 142 will not apply unless possession of defendant is 
adverse, nor will Art. 144 apply.) 

(1928) AIR 1923 Ondh 155 (188) : 108 Ind Cas 817, Abdul Halim Khan 
v. Saadat Alt Khan. 

(1931)A I R 1931 P C 18G (188) : 130 Ind Cas 315 • 10 Pat 407 : 58 Ind 
Arp 29 (P C), Nagcshirar Dux Hoy v. Bengal Coal Co , Ltd. (Adverse 
possession may imply dispossession.) 

4. (1911) 12 Ind Cas 431 (431, 432) (Lab), Kauai v. A/nJiawwad Ahsan. 

(1922) A I R 1922 All 410 (411) : 77 Ind Cas 113, Snraf Single v. Umrao 

Singh. (Suit for property got under compromise ) 

(1924) A I R 1924 Cal 394 (394) : 81 Ind Cas 675, Annada Alohon Boy v. 
A'ina Dos. 

(1930) AIR 1930 Lab 914 (915) : 129 Ind Cas GOO, Ramc/iand v. Copal 
Singh. (Suit for possession and partition of sharo in joint property 
by purchaser at auction sale, following symbolical possession ) 

(1308) 31 Mad 51 (53, 51) : 3 Mad L Tim 241, Mogera Nandi v. Para- 
ineshuar. 

(1920) A I K 1920 Nog 199 (200): 5G Ind Cas 929, Ml. Gajilai v. Nil Kanth . 
(1933) AIR 1933 Oudh 3G3 (3C5) : 147 Ind Cas 430, rat am Suhh v. Sheo 
Moral. (Suit by lessee for possession of property leased ) 

(1930) AIR 1930 Oudh 310 (311) . 12G Ind Cas 703, Yakub Khan r. Sheo 

Pulary. 

[See also (187G) 25 Suth W R 521 (523), C. G. D. Betts v. Mohamed 
Ismail. (A suit for possession of land got under a compromise 
in a former suit ) 

(1907) 10 Oudh Cas 17 (20), Karim Baksh Khan v. Zlelidi Hasan 
Khan. (Suit for property got noder compromise )) 

4a.(lS92) 1G Ilom 172 (177), Uanmant Eamchandra v. Baba ;» Aba it. (Suit for 
possession by creditor entitled to it on dtfault of moment bv debtor 
—Art. 141 applies.) * J 
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where the iiliintiff is in poweesion anff the defendant lias entered 
on the property, hut such entry is under right denied /tom the 
plaintiff, or is permisstie, or is otherwise consistent mth the title 
of the plaintiff, it cannot he said that the entry itself is in contra, 
vention of the plaintiff's title, though hy reason of subsequent evonts, 
lus possession may laconic adtersc to the plaintiff. Arttclo 142 will 
not apply to this ca«e also and consequently \rticlo 144 may apply. 5 

The tC't therefore to see whether Article 112 applies to a 
particular ca«c is to ascertain whether the defendant entered on the 
property while tho plaintiff was in ] Possession and whether such 
entry was from the beginning adverse to tho plaintiff. 814 

In order to ascertain this, it is necessary to consider tho facts and 
circumstances admitted or proted tn the case Where tho plaintiff 
himself alleges possession and dispossession, it may generally ha 
sufficient to bring tho caso under Article 142,® unless tho facts show 


(1665) 1SS5 Pun Re No 30, Sheoji v. Dhctn Smgh (When defendant came 
on the land, it was not in contravention o! plaint id’s title as owner 
as plaintiff got his title onlj later ) 

(1915) UR 1915 Mad 539 (539. 540) 25 Ind Cas G92, renkatarathnam 

v Wnf.afnrrtmwifc (\rt 111 applies to a suit bv an adopted son for 
the recovery of immovable property , the Matting point is the date of 
his adoption ) 

•5. (192S) AIR 1929 Cal 5S2 (563) . 117 Ind Cas 532, Monmothanath v. Bepm 
Bthary. (Permissive possession at the start ) 

(16S7) 1667 AH W N 91 (91), Dahp Smgh v. Tuhhiram. (A suit for the 
recovery of immovable property against a benami purchaser who 
denies the title of tbc real purchaser is governed by Art 144 ) 

(1931) 1931 M \V N 85G (85G), Lahshmmarayana Naiad a v Madappayya 
(In 1910, an agent of the plaintiff granted a lease of tho plaintiff’s 
propertv treating it as his own In 1915 plaintiff knew about the 
lease The agency terminated in 1922 and this suit was brought in 
1925 for possession of the leased pcopertj Held, that there being no 
question of possession and dispossession Article 142 does not apply ) 

(192G) AIR 192G Mad 849 (850) 92 Ind Cas 245, Zamonn Raja of CaZieuf 
v. Venkatagxn Pattar. 

<1938) AIR 1933 Mad 8 (11) I L R (1938) Mad 220 17G Ind Cas 535, 
Stfainma v Sitapatirao (Widow and adopted son living together — 
Possession and management by «on of stndhanu property of widow, 
not adverse to widow — Son's wife collecting rents exclusively after 
widow’s death — Suit by heir of widow for possession — Art 141 applies ) 

<1928) AIR 1928 Oudh 155 (168) 108 Ind Cas 817, Abdul Halim v Saadat 
Ah 

<1933) AIR 1933 Cal 102 (10S) 140 Ind Cas 799, Zatnuddin llossam v. 
.lid Abdur Rahim 

<1939) AIR 1939 Nag 7 (9), Haheiban LalU Pmjara v Yusuf khan Kalin 
Ptnjara (Defendant’s possession was by transfer from plaintiff and 
not against his will — No dispossession ) 

(But see (1919) AIR 1919 Cal 1027 (1027) 4G Ind Cas B95, Slohen- 
dra Nath Sow v Rajani Kanta Sow (Plaintiff in possession 
of patm by receipt of services from chaukidars — Latter refusing 
to vacate on resumption — Held it was a case o"f dispossession )) 

5a (1912) 17 Ind Cas GOG (608) 8 Nag L R 1G3, Kanliatyalal v. Dular Sinjfi. 

G (1935) AIR 1935 All 771 (775) 155 Ind Cas 624, Baboo Smgh v Ram 
Manohar 

(1890) 14 Bom 453 (4G2), Faki Abdulla v. Dabajx Gangajt. 

(1905) 29 Bom 4S0 (4S9) 7 Bom L R 497, Balu ant Ravichandra v. Secre. 
tary of State 
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Note 2 
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that there could not have been a dispossession or discontinuance of 


{1SC8) 5 Bom H G R A 0 139 (142), Lalchand Ambaidas v. Sakharam, 

(1872) 9 Bom S C R 63 (59), Lakshmtbat v. Vithal Bamchandra. 

(1908) 10 Bom L R 571 (572), Bhagwansmgh v. Secretary of State. 

(1910) 8 Ind Cas 639 (643) : 12 Bom L R 956 (908, 969) : 35 Bom 79, Yasu- 
deo Atmaram v. Eknath Balkrtshna. 

(1938) AIR 1938 Bom 210 (212) : 175 Ind Cas 93, Naru Shidu y. Krishna 
Shidu. 

(1872) 17 Suth W R 505 (507), Bhromar Coomar Debee v. Banee Iladhub 
Banerjee. 

(1876) 25 Suth W R 217 (217), Ml. Dhorgobutty Choicdhrain v. Chamroo 
ilundul. 

(1877) 26 Suth W R 105 (106), Hurruck Narain Thacoor v. Ml. Lutchmee 
Koer. 

(1916) AIR 1916 Cal 582 (592) : 31 Ind Cas 965, Knshen Doyal G\r v. 
Irshad Alt Khan. 

(1922) AIR 1922 Cal 557 (558) : 07 Ind Cas 673, Bakhal Chandra v. Durga 
Das. 

(1924) AIR 1924 Cal 855 (857) : 51 Cal CG9 : 78 Ind Cas 679, Surcsh 
Chandra v. Shitikanta. 

(1927) AIR 1927 Cal 365 (3C7) : 100 Ind Cas 8GC, Kalipada Basu v. Fort 
Gloster Jute Manufacturing Co. Ltd. 

(1933) AIR 1938 Cal 150 (151) : 174 Ind Cas 511, Guru Charan Budra Pal 
v. Mafijuddtn Molla. 

(1939) AIR 1938 Cal 206 (208) : 175 Ind Cas 247, Bamtndra Prosad Basu 
v. Darada Prosad Basu. 

(1933) AIR 1933 Lah 627 (628) : 143 Ind Cas 428, Sheru v. Sham Singh. 

(1935) AIR 1935 Lah 507 (508) : 157 Ind Cas 399, Kuar Sam v. Guldb. 

(1935) AIR 1935 Mad 947 (952) : 15S Ind Cas 854 , 7 enkataknshnayya v. 
Vcnkalaratnam. 

(1917) AIR 1917 Nag 7 (13) : 14 Nag L R 82 : 43 Ind Cas 913, Ganno v. 
Bent. 

(1928) AIR 1928 Oudh 318 (351) : 110 Ind Cas 160, Mtlap Chand v. Mt . 
Mohmi Bibi. 

(1935) AIR 1935 Oudh 88 (89) : 153 Ind Cas 371 : 10 Luck 5X3, Bam 
Shankar v. Sheo Dutt. 

(1935) AIR 1935 Oudh 425 (42G) : 156 Ind Cas 92, Wahid All y. Mahboob 
Alt Khan. 

(1921) AIR 1924 Pat 616 (617) : 3 Pat C?3 : 81 Ind Cas 405, II. Mathewson 
v. Secretary of State. 

(1925) AIR 1925 Pat C8 (93) : 93 Ind Cas 451 (F E), Banhar Prasad v. 
Kesha Prasad. 

(1925) AIR 1925 Pat 376 (378) : 8G Ind Cas 618, Lachmi Karain v. Bebati 
Debya. 

(1925) AIR 1925 Pat 025 (631) : 4 Pat 510 : 87 Ind Cas 819 : 83 Ind Cas 
111, llilendra Singh v. Bameshuar Singh. 

(1918) AIR 1918 Low Bur 131 (131, 132) : 41 Ind Cas 722, Appan Charan 
v. Kyause Ma Ma. 

(1909) 1 Ind Cas 901 (901) (Mad), Yenkatarayudu v. Sankarayya. 

(1909) 2 Ind Cas 331 (3S3) (Cal), Lalu Sahu v, Ghunaria Uraon. 

(1911) 11 Ind Cas 521 (522) (Lah), Ghulam Rasul v. Umar, 

(1912) 15 Ind Cas 10 (11) (All), Bhole Singh v. Bhagwant Singh. 

(1913) 22 lad Cas 61 (65) (Cal), Bishambhar Satbhaya Y. Kadiar Chand 
Mandal. 


(19 


nd Cas 12, Kungi Y. 
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possession in the scn«e in which tlio expression is used in Art. 142- ea ’ 
But the fact that the plaintiff docs not allege dispossession in his 
plaint cannot render Article 142 inapplicable if tlio facts show that 
the defendant must Imo entered on the land in the possession of the 
plaintiff and that such entry must have been advorso from the 
beginning. 7 The plaintiff cannot, by framing a suit as if there uas no 


(1931) AIR 1931 All 993 (997) . 152 Ind Cas 1 57 All 278 (F 13), Bmdhyn 

Chal Chand v Fain 6 liar ib. 

(1S90) 1690 Bern P J 175 (175), Zuz\a Francis v Man or l Gustm reman. 
(1935) AIR 1935 Lah 507 (50*) : 157 Ind Cas 399. Kaur Sam v. Gnla6. 
(1935) AIR 1933 Oudh 211 (215) : 177 Ind Cas 52, .Uaiuoor Ah Khan v. 
Pdtfjfttrflri Prasad. 

(1933) AIR 1933 Rang 49 (IS, 49) : 144 Ind Cas 271, Ma Hme Kt v. Ma 
Win icc Tan U. 

[See also (1929) A I R 1929 Bom 14 (19) 53 Bom 12 115 Ind Cas 
309, Sayaj t Kao Gaehuar v. Jfadhatrao. 

(1919) AIR 1919 Lah 133 (133) 50 Ind Cas 702 . 1919 Pun Re No. 
117, Chanan Mai Mela Kam ) 

Ca. See (1929) AIR 1929 Cal 297 (297) . 50 Cal 914 119 Ind Cas 289, Gaya 

Prosad v. Balya -Vaitt Past (PlaintiQ alleged dispossession — But 
tacts showel no dispossession — Art. 144 was applied.) 

7. (1911) 9 Ind Cas 554 (555) (Cal), Bailash Chandra v. Annud -lfi (7 Cal 225, 
Followed ) 

(1937) AIR 1937 Nag 129 (129, 130) I L R (1937) Nag 254 171 Ind Cas 
271, Shankarsa v run am Chand. 

(1925) AIR 1925 Oudh 42 (44) 27 Oudh Cas 130 • 79 Ind Cas 904, Gur 
Sahaj Kandu v. Chhedt 

(1931) AIR 1931 Oudh 177 (229) : 130 Ind Ca? 012, .UaJiomecZ Aeim Khan 
v. Mahomed Saadat Al\ Khan 

(1934) AIR 1934 All 993 (1001) . 57 All 278 152 Ind Cas 1 (F B), Bmdya- 
chal Chand v Kam Ghanb. 

(1935) AIR 1935 All 904 (905) 159 Ind Cas 521, Gurcharan Prasad v Ja% 
Naram Singh (Defendants planting trees on land— Suit for possession 
and removal of trees— Art. 142 applied ) 

(1915) AIR 1915 Bom 92 (93) 39 Bom 335 23 Ind Cas 24, Sn&nppa v. 
Venkappa. 

(1891) 18 Cal 042 (C4G), Kartick Cliunder v Saroda Sunduii Deli. 

(1920) AIR 1920 Cal 11CG (1107) 97 Ind Cas 1003, Birendra Math Roy v. 
Satis Chandra. 

(1935) AIR 1935 Cal 228 (229), Jnanana Prasaitna v. IJemeiulranath. 
(1927) AIR 1927 Lah 23 G (230) 100 Ind Cas 477, Kanshi Kam v. Taja. 
(1919) AIR 1919 Pat 207 (210) 51 Ind Cas 801 4 Pat L Jour 403, Dhtkhad 
Bhunjan v TJpcndra Nath 

(1933) AIR 1933 Rang 413 (410) 149 Ind Cas 1120, Tun Mia Aung v Ma 
Ah Mra (Where plaint lit alleges that he is owner of certain piece of 
land but the defendant is proved or admitted to be in possession of it 
lor a long time, and that not with the leave and license of the plaintiff, 
a suit for possession is governed by Art 142 and not Art 144 ) 

(1910) B Ind Cas C39 (G42) . 35 Bom 79, T’asadeo At mar am v Eknath Bala- 
knshna 

(1939) AIR 1939 Nag 7 (9), Maherban Lalh Pmjara v Yusufklian Kalin 
rtnjara (Dispossession can be established by admissions or by tbe 
facts proved ) 

[See also the follousng cases : 

(1890) 14 Bom 45S (402), Fait Abdulla v Babaji Gungajx. 

(192G) AIR 1920 Lah 13 (14) 89 Ind Cas 995, Ismail v, Ibrahim. 
(1931) AIR 1931 Oudh 21 (23) 147 Ind Cas 605, Mahomed Mahmud 
v. Mahomed Afaq. 

(1912) 11 Ind Cas 295 (297) (Mad), Prakkaten Parkum v Foram.) 


Arts. 142 & 14 
Note 2 



1993 


FOE POSSESSION OF IMMOVABLE FROPEETY 


Arts. 152 & 154 dispossession, avoid the operation of Article 142. 8 

Note 2 An examination of the cases arising under the two Articles shows 

that the decisions are generally consistent with the test referred 
to above. There have, however, been several cases expressing a 
variety of views which are not consistent with the said test. Thus, 
it has been held that the applicability of Article 142 or Article 144 
must be decided only with reference to the pleadings in the case, 9 
that Article 142 cannot apply in cases in which the plaintiff does not 
allege in his plaint his possession and dispossession, 10 that Article 144 


[Bui see (1884) 18S4 Pun Re No. 49, Muhammad Yar v. Ghulam. 

(Article 144 was applied — Submitted wrongly decided ) 

(1927) AIR 1927 Lah 230 (230) : 100 Ind Cas 51, Gangaram v. 
Hasan Shah.] 

8. (1930) AIR 1930 Lah 830 (331) : 12G Ind Gas 600, Juwmnn v. Nthal 

Chand. 

9. (1920) AIR 1920 CM 1100 (1107) : 97 Ind Cas 1003, Birendia Nath Bay v. 

Satis Chandra. (Per Cumins; J — To disco\er which is the correct 
Article applicable it is sit fficicnt to look at the allegations in the 
plaint.) 

(1935) AIR 1935 Lah 507 (SOS) 157 Ind Cas 399, Kaur Sam v. Gulab. 
(1932) AIR 1932 Oudh 40 (47) : 137 Ind Cas 078 : 7 Luck 250, Suraj Bah 
v. Mahadeo Prasad. 

(1937) AIR 1937 Sind 226 (228) : 30 Sind L R 472 : 170 Ind Cas 621, 
lVadeio TTnrtsiino v. Bhai Pursumal. 

10. (1927) AIR 1927 Lah 70 (70) : 98 Ind Cas 878, 31 1. Nawas Bai v. Ghulam 
Moht ud dm. 

(1925) AIR 1925 Mad 834 (835) • 87 Ind Cas 886, Pena Jeeyanaraswami 
v Mahomed Esoof Sahib 

(1920) AIR 1926 Oudh 313 (315) . 29 Oudh Cas 131 : 92 Ind Cas 825, Sttkh- 
deo \ Mt Bam Dulart 

(1928) AIR 1928 Oudh 246 (247) 103 Ind Cas 109, Fakir Bajchsh Singh v. 

Prag Singh. (UB 1926 Oudh 313, Followed ) 

(1929) AIR 1929 Lah 696 (597) : 127 Ind Cas 8, Mohammad Yar v. 
Mohammad Yar. 

(1934) AIR 1931 Oudh 21 (24) : 147 Ind Cas 805, Mahomed Mahmud v. 

■ Mahomed A fag. 

(1934) AIR 1931 Pat 593 (593) : 152 Iud Cas 900, Kanclian Teh v. Moga 
Mahton. 

(1926) 97 Ind Cas 135 (137) (Pat), Mt Dhanchna Kuar v. Keshava Prasad 

(1916) AIR 19IC Low Bur 48 (49) . 8 Low Bur Rul 264 . 35 Ind Cas 432, 
Aung Ula v. Ton Gyi 

(1934) AIR 1934 Lah 245 (247) : 144 Ind Cas 72, AZt Albar v. Bakha. 

(1934) AIR 1931 Lah 1019 (1020), Bishambar Das v. Telu Bam. 

[See also (1933) AIR 1933 Lah 105 (10G). 141 Ind Cas 234, Baushan 
Ara Bi jam v. Mahomed Beg 

(1915) AIR 1915 Bom 92 (93) . 39 Bom 335 : 28 Ind Cas 24, Sub- 
bappa Shankareppa \ . Venkappa Golappa 
(1925) AIR 1925 Nag 370 (370) ; 87 Ind Cas 1023, Stnguji v. Gam- 
bhirji. 

(1931) AIR 1931 Nag 36 (33) : 30 Nag L R 2S4 • 148 Ind Cas 02, 
v. 

(1920) A I R 1926 Pat 577 (579) 97 Ind Cas 2S2. Kesho Prasad Singh 
v. A’lrfarnfft. 

(1927) A I R 1027 Mad 287 (2S7) : 99 Ind Cas 312, Bamanujachartar 
v. S u nrfn raeharta r. 

(1925) AIR 1025 All 454 (455) : 85 Ind Cas 578 : 47 All 369, AH 
Jlammad v. Ghurpattar Singh. 
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will apply to all ca«es bi«etl on title whether dispossession has also 
been alleged or not, 11 that Article 342 will not apply where tho 
plaintiff was never in possession 1111 and that where tho defendant 
denies that the plaintiff was ctcr in possession, Articlo 142 cannot 
be applied. 15 It is submitted that noneol these views can bo accepted 
as correct on principle. 

3, Suit must be for possession Articles 142 and 344 apply 

only to suits for jio'session 1 In order that a suit may be one for 
possc'sion it is ncccssaij that there must be a prayer in the plaint 


(1027) A I R 1027 Lah 171 (172) . 00 Ind Cas 012, Faqir Mohammed 
V, Hamza n. 

(1030) A I R 1030 Lah 003 (COO) . 122 Ind C.is 81, Daulu Mai v. 
IiaualDalsh 

(1027) AIR 1927 Mad 1091 (1095) 99 Ind Cas 971, Kunhi Motdm 

V. I ‘all a r hut In 

(1933) AIR 1931 Nag 271 (270) . 30 Nag L R 18 150 Ind Cas C79, 

Mt. Jijiba*\ Zabu 

(1931) AIR 1931 Oudh SS2 (3S1) 131 Ind Cas 509, Mt Zahida 
He gam ' Miniitaz Jli khan. 

(1932) A I R 1932 Oudh 46 (17) 1 37 Id d Cas 678 7 Luc! 250, Sta aj 
Halt \ Mahadco l'rasad 

(1932) V I R 1932 Oudh 122 (122) 13C Ind Cas 25C, Mt Zahxda 
Ihgam v M uvitaz Hi khan 

(1935) AIR 1935 Pish 133 (135) 158 Ind Cas 908, Mulla Ahmad v. 

Fazal Ahmad 

(1910) A I R 1910 Low Bur IS (49) : 35 Ind Cas 432 . 8 Low Bur Rul 
201, Aung Ilia \ Ton Oj/t 

(1909) 3 Ind Cas 15 (17) (Cal), Guru Das Kundoo v. Dasanta Kumar 
I'oy 

(1920) 117 Ind Cas 334 (3$l) (Lab), Ilua Lai v Lalji ) 

11 (1929) MR 1029 Lah 500 (597) 127 Ind Cas 8, Mahomed Yar v Mahomed 

Yar. 

(1931) A I R 1911 Lah 570 (579) 151 Ind Cas 490, llamam Singh v Ven- 
der ( hand 

(1930) A I R 1930 L ih 530 (512) ICO Ind Cas 081, Ishar Das s Ganpat 
l!a\ I 1 di'pnS'e'M.d bj 11 and property aftorw irds tiansferrcd to C — 
Suit liv .1 against C— Art 111 governs the cast ) 

(192S) AIR 1023 Oudh 210 (247) 103 Ind Cas 109, Fagn Dahsh Singh v. 
Frag Singh 

Ua (1910) 8 Ind C.is 1095 (1095) 33 All 224. Dam La ! han Rai v Gajadhar Hai. 

(A dispossessed — l’s proi>eit\ puithased by II lu court-aui.tion— After 


■who entered into possession after II s death Lef-re heir entered into 
possession — Art 111 applied— Submitted wrong as the case is clearly 
one ul dispos'csion as the heir must be deemed to have been in posses- 
sion after It’s dcith and before C‘s entry ) 

12. (1931) AIR 1931 Pat 593 (595) 152 Ind Cas 906, Kanchan Teh v Moga 
31 ah ton 

Note 3 

1. (1930) AIR 1936 Oudh 337 (395) 101 Ind Cas 116, Par tap Bahadur \ 
Jagatjit Singh (Suit not for possession —Article 142 does not applv ) 
(1931) AIR 1931 Pat 436 (437) 133 Ind Cas 453, Baijnath Jugal Kishore 
v .Vomiidm Chandra (Action for damages for trespass to mine and 
removing coal — Article IS applies and not Article 142 or Article 144.) 


Arts. 142 & 144' 
Notes 2-3 
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Arts. 142 & 144 for the dispossession of some one from the property claimed. 2 A suit 
Note 3 for a mero declaration of right to property, for example, is not a suit 
for possession within the meaning of these Articles, 3 In Francis 


(1923) AIR 1923 Lah G72 (673) : 72 Ind Cas 1040, Khnsht Muhammad v. 
JIaijni. (Property contracted to be transferred — Suit for recovery of 
property — Suit is one for specific performance of contract governed by 
Art. 113 ) 

(193G) 163 Ind Cas 347 (349) (Cal), Sarafuddin Nur Ahmad v. Ji6annessa 
Khatoon. (Do ) 

(1932) AIR 1932 Lah 24 (25) : 135 Ind Cas 203, Mahbub v. Munshi. (Do.) 

(1935) AIR 1935 All 569 (570) - 156 Ind Cas 894, Suraj Palish Nandan v. 
Mt.AtulBibi. (Do) 

(1903) 5 All L Jour 529 (531). 1903 All W N 245 : 4 Mad D Tun 445, Charna 
v. Bans Lai. (Do ) 

(1919) AIR 1919 Cal 589 (590) : 50 Ind Cas 908, Jotirmoi Mo ultk v. Khudi- 
ram Sadhu Khan. (Art. 144 of the Limitation Act has no application 
to a suit for assessment of fair and equitable rent ) 


2. (1697) 20 All 35 (36. 37) : 1897 All W N 193 (F B), Francis Lcgge v. Bam- 
baran Singh. 

(1931) AIR 1931 Mad 707 (710): 54 Mad 883 : 135 Ind Cas 9, Bamahotayya 
v. Sundararamayya. (It is Dot appropriate to apply Article 144 to a 
suit which does not claim any specific immo\ able property but only 
compensation in shape of a share in the original property divided.) 
(1917) AIR 1917 Mad 407 (407) : 35 Ind Cas 646, Siddaltnga Swamulu v. 
Bamachandracharuht. 

(1899) 2 Oudh Cas 79 (83), Asful Ah v. Mozltar Ah Khan. 

(1906) 9 Oudh Cas 292 (294), Baja Mumlaz Ah Khan v. Sarjn Stngh. 

D. (1893) 20 All 35 (36, 37) : 1897 All W N 193 (F B), Francis Lcgge v. Bam. 
baran Singh. (Suit lor declaration of right and for actual possession.) 
(1930) AIR 1930 Bom 61 (03) : 54 Bom 4 : 124 Ind Cas 773, Krishna jee v. 
Annajee. 

(1916) AIR 1916 Cal 751 (753, 754) : 31 Ind Cas 242, Btajendra Ktshore v. 
Bharat Chandra. 

(1910) B Ind Cas 639 (643) : 12 Bom L R 956 (971) : 35 Bom 79, FrtSurfeo 
Atmaram v. Eknalh Balhnshna. 

(1932) AIR 1932 Cal 842 (843) : 139 Ind Cas 759, Kagcndra Kishore v. 
Brojendra Ktshore. 

(1928) 111 Ind Cas 376 (377) (Oudh), Sant Balsh v. Raw Nath. (When a 
suit is principally a declaratory suit based on title, it does not fall 
under Articlo 142 of Schedule 1 of the Limitation Act though the 


(1699) 1699 Fun Re No 8, A'aram Stngh v. Ishar Stngh. (When plaintiff 
dees not himself seek possession, and the object of the suit is to place 
a third party in po'sc^sion, it is only a suit for a declaration and not 
n suit for po«<“-sion within the meaning of Article 142 or Articlo 144, 
Soli, II, Limitation Act (XV of 1877). 

(1901) l Cal L Jour 73 (76, 79), Mohabharat Shalia v. Abdul Hamid Khan. 

<1927) AIR 1927 Cal SO (32) : 97 Ind Cas C35, Abdul Ga/«r v. Abdul Jab- 
bar. 



in 20 All 35.) 

(1920) A I R 1920 Fat 631 (035) : 
Lull Bhagtrat Prasad.'] 


1 ' » Khan. 

Kanda, 

• , far. (Not followed 

55 Ind CaB 247, Badha Kanla 
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Lcgge y .Rambaran Singh* whero the plaintiff instituted a suit for Arts. 142 & 144 
the declaration of right to and of actual possession in immovable Note 3 
property, their Lordships of the Allahabad High Court observed as 
follows : 

"The respondents seek on tho other hand, to bring the suit, 
though etpressly described as a suit for a declaration of right 
to, and of possession in, immovable property, under Article 144 
which provides for suits for possession of immovable property 
or of any interest therein. It seems to us that thero is tho 
widest possible difference between a suit for a declaration such 
as is asked for m this suit and a suit for actual possession of 
immovable property. In a suit to which Article Hi would 
apply, there must be a prayer express or implied, for the 
dispossession of some one from the property or from the interest 
in it which the suit claims. In the present suit the plaintiffs 
have most distinctly asserted that they are, and have all along 
been, in possession of the property. There is no one to be 
dispossessed from it or from any interest in it.” 

Suits for possession must, under these Articles, be taken to mean 
suits in winch possession is asked for as the primary relief. Where 
tho primary relief asked for is something other than possession, and 
possession is asked as a consequenco of the primary relief being 
granted, the Article governing the suit would be that appropriate to 
the primary relief and not Article 142 or Article 144. Thus, a suit 
for pre-emption is primarily to set aside a competing right with a 
consequential prayer for possession, and is thereforo not governed 
by Article 144. 5 On the same principle a suit for the redemption of a 
usufructuary mortgage involving a consequential prayer for possession 
is not governed by Article 144 but by Article 148.° In Janki 
Kunwar v. Ajit Singh, 7 A had conveyed lands to 2? by a deed of 
sale. He subsequently filed a suit against B to have the deed of salo 
cancelled on the ground of fraud and undue influence, and, as a 
consequence, to have tlio property restored to him. It was contended 
that the suit was governed by the twelve years’ rule of limitation. 

Their Lordship3 of the Privy Council negatived this contention in 
the following words : 

" It was not a suit for possession of immovable property in 
the sense in which the limitation of twelve years is applicable. 

The immovable property could not have been recovered until 
the deed of sale had been set aside, and it was necessary to bring 
a suit to set aside the deed upon payment of what had been 
advanced Their Lordships are clearly of opinion that 

4. (1897) 20 All 35 (30, 37) 1897 All W N 193 (P B). 

5. (1902) 24 All 17 (20) 28 Ind App 248 5 Cal W N 6S8 • 8 Sar 133 . 3 Bom 

L R 707 (P C), Batul Begam v. Mansur Ah Khan. 

■6. (1889) 14 All 1 (3) . 11 All 423 : 1691 A11WN 211 (P B), Ashfag Ahmad 
v. IVaar Ah. 

7. (1887) 15 Cal 58 (05) 14 Ind App 148 5 Sar 92 . 12 Ind Jur 9 : R &. 3 
99 (P C). 


Lim. 126 
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Arts. 152 &1H 
Note 3 


the suit falls within Article 91 of the Act of 1877, and is there- 
fore barred.” 

See also the undermentioned cases to a similar effect. 8 

■Where the primary relief asked for is possession, the suit ■will he 
regarded as one for possession within the meaning of these Articles, 
even though some other prayer which is ancillary to the prayer for 
possession, or which the plaintiff is not bound to ask, is also asked 
for in the plaint. Thus, a suit for possession and mesne profits and for 
correction of an entry in the Eecord of Eights, 9 or a suit for posses- 
sion with an ancillary prayor for the removal of trees planted on the 
lands 19 is a suit for possession governed by the twelve years’ rule of 
limitation. Similarly, a suit for possession and for cancellation of a 

S. (1929) AIR 1929 Mad 313 (317) : 118 Ind Cas 481, liamastcamx v. Govind- 
ammal. 

(1937) AIR 1937 Cal 500 (504) ; 172 Ind Cas 755, Jafar Ah v. Nasiman- 
ntssa Rtbt. 

(1917) AIR 1917 Cal CIO (Gil) : 34 Ind Cas 188, Krishna Dhone v. 
Rhagaban Chandra (Sale by guardian being only voidable, the war<£ 
cannot get possession without getting sale set aside. Suit will be- 
governed by Article 44 and not by Article 144.) 

(1935) AIR 1935 Mad 1 (2) : 154 Ind Cas C16, Ankamma v. Kameshtcai - 
amma. 

(1889) 11 All 450 (4 CO) : 18S9 All W N 109, Hasan v. Nazo. (A plaintiff 
cannot by calling a suit on o for possession get behind a document 
which stands in his way and obtain- possession without setting asido 
the doc ament ) 


A mum i 


Suryanarayana v. Narayanaswamy (Ward's Buit for possession 
of property alienated by guardian during minority is governed by 
Article 44 and not by Article 144.) 

(1932) AIR 1932 All 108 (109) : 53 All 738 : 1SG Ind Cas 71, Ram Charter 
Minr v Suraj Tell. (A suit by a minor after attaining majority 
against a certified guardian to set aside a fraudulent transfer is 


(A 

any 

. 1 of 

Section 1 of Act 14 of 1S59 and not within Cl. 12 ) 

( 1919 '*'*' — ” ‘ ' ~ ; " 


(1835^ 1'2 Cal G9 (74 to 75), Raghubar Dyal Sahtt v. Rhxhya Lai Misser. 

0. (1919) AIR 1919 Pat 423 (424) : 52 Ind Cas SCI, Ta/aiul Khan v. Jl/nho- 
tned Rahshi Khan. 

(See olio (1804) 1PG4 Suth W It (Cap) 79 (60), John Grey v. Anundo 
Zlohun Mcttro ) 

10. (1927) A I R 1927 Oadh 69 (90) : 99 Ind Cas 199, Suekit v. Mahomed HaUb- 
Ullah. 

(1922) A I R 1922 Oudb 47 (4S) : CC Ind Cas 799, Ghafur Khan y. Tray 
L arayan. 
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document in a caso in which the plaintiff is not bound to ask for Arts. 142 & 144 
such cancellation, would be governed by the limitation applicable to Note 3 
a suit for j*os«cssion 11 Sec also the undermentioned cases 12 

11. (1030) AIR 1030 Cal 748 (710) 132 Ind C.is 15G, Knshnadhan Lalia v. 

lirojendra Xath. {Void transfer of minor’s property — Suit by minor 
for possesion after setting aside transfer — Suit is gov erned by twelve 
jeers’ rule) 

(1912) 1G Ind Ca» SI7 (S4S) (Lah). liupa Shah \ Irsad .lf». (Do ) 

(1929) UR 1929 Ml 679 (SSI) 122 Ind C.is G80 52 All 110, Dtp Chand 

v. -1/n unt Lai (I)o ) 

(1SS3) 5 Ml 490 (491) 1S83 All W N Gl, Ramausar Pander/ v. Itaahuhar 
Jati. (Do) 

(1922) AIR 1922 Lah 3SG (337) C3 Ind Ca» 731, Sunder v.Shiaman. (Do.) 

(1928) AIR 1923 Nag 151 (151) • 107 Ind Cas 516, Iranian v Fi shnu. 

(1SS4) G All 2 CO (2G2) : 1SS1 All W N 73, Ikram Singh v. Inltzam Ah. 

(1902) 30 Cal 433 (139), Danku Behan v. Knshlo Gobmdo. 

(1693) 1893 Pun Re No 96, ITanra v. Fattu. 

(1652) 5 Ml 76 (79) - 1652 AU XV N ISO, IZazan Lall v. Jadaun Singh . 

(Where, m a 6uit for possession, cancelling or setting asido an instru- 
ment is purely incidental in granting the relief of possession, the suit 
in its essence and substance is one for the recovery of immovablo pro- 
perty and Art 144 and not Art 91 applies ) 

(1S7S) 2 Cal L R 10 (12), Tnlochun Chattapadhya v. Noboktshore Ghutuck. 

[\ suit by an heir for possession of immovable property in the hands 
of a person under an alleged sale deed by the deceased and to set aside 
the deed, is governed by Art 144 and not by Art 91 ) 

(1910) A I R 191G AU 339 (340) 32 1. C 930, Aft Bageihxa v ShcoNalh. 

(1905) 8 Oudh Cas 191 (192), Du. ark a v. Sahk. 

(1903) 1903 Pun W R No 5, Amir Shah v . Haidar Shah. 

12. (193C) AIR 1936 Lah 99C (993) 1G7 Ind Cas 91G, Chhajn Mai v Multan 

Singh. (Alienation by manager — Suit by minor co- parceners on 
attaining majority for possession of property is governed by Art. 144 
and not by Art 44 or Art. 91 ) 

(1931) AIR 1934 Lah C01 (602) 152 Ind Cas C33, Kaka v Fakir Chand. 

(Do) 

(1915) A I R 1915 Bom 132 (131) 33 Ind Cas 441, Anandappa v Tatappa. 

(Do) 

(1916) A I R 1915 Lah 200 (202) 29 Ind Cas 199, Radhu Bam v Mohan 

Singh 

(101C) AIR 1916 Lah 247 (218) 33 Ind Cas 913 1916 Pun Rc No 83, 

Sajjad Ali v Muhammad Zulfikar Alt 
(1891) 1894 Pun Re No 5G, Bhai Asa Ram v Attar Singh 
(1893) 18S9 AH W N 256 (257), Sheo Sahai v. Muhammad Askan. 

(1911) 12 Ind Cas 140 (145) (Lah), Muhammad Umar Ah v Amau All 
(1928) AIR 1928 Mad 121G (1253 1254) 114 Ind C.is G2G, Secretary of 

States Abdul Rahim (Dispossession by public servant — Suit for 
possession — Order of public servant not nccessarv to be set aside — 

Art 14 does not apply but Art 144 governs the suit ) 

(1924) AIR 1924 Mad G07 (G07) 78 Ind Cas 5G4, Kanna Panikkar v. 

Nanchan 

(1911) 11 Ind Cas 7G (77) 1912 Pun Re No 15, Saif-ud-dtn v Hansraj. 

(1932) AIR 1932 Lah 47 (48) 131 Ind Cas 119, Abdul Rahman v Mt. 

Chhajj > (Suit for ejectment of non-proprietor in the Punjab from his 
site is governed by Art 144 and not by Art 120 ) 

(1920) AIR 1926 Cal 910 (911) 94 Ind Cas 342, Keshab Lai v Bhola- 

nath (A suit which is in essence one for declaration of title and 
recovery of possession is not governed by Art 148 but by Art 114 ) 

(1901) 3 Bom L R 682 (G84), Balwantrao v Ramknshtia. 

(1922) AIR 1922 Mad 3G9 (371) 70 Ind Cas 317, Lmga Mumsami Reddi 
v Goundasami Haicken (Suits by some copuceners for possession 
of property sold by other coparceners are governed by Art 144 and 
not by Art. 127.) 
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Arts. 142 & 145 It is not always the form of the relief claimed that will determine 
Note 3 the real character of the suit. 15 The question in each case is what in 
substance the plaintiff claims. Where A claimed to bo a trustee of a 
null and as such entitled to possession and prayed that he might be 
enabled to collect the rents and profits from the hands of a Receiver 
appointed by the Court, it was held that the suit was one for possession 
within the meaning of these Articles. 11 A suit for a declaration that 
a pathway was a public pathway and for an injunction to remove an 
obstruction thereto was regarded as a suit for possession within the 
meaning of Article 144. 15 A suit for removal of beams constructed 
by the defendants in such a manner as to overhang the plaintiff’s 
land, was regarded as a suit for possession governed by the twelve 
years’ period of limitation. 18 See also Note 67 infra and the under- 
mentioned cases. 17 


(1895) 1895 Pun Ro No. 52, Hafiz Karim Baksh v. Mt. Began Jan. 

(1893) IB Mad 311 (31G) . 3 Mid L Jour 144, Sundaram v. Seethammal. 
(Substantial relief claimed recovery of land and not cancellation of 
the deed obtained by fraud — Article applicable is Art. 144 and not 
Art. 91.) 

(1917) AIR 1917 Mad 254 (255) : 33 Ind Cas 436, Velhgonda Beddy v. 
Andra Narayya. (Art. 144 and not Art. 44 applies in the case of 
transfer of minor’s property by authorised or de facto guardian which 
is void ab tnifio.) 

(1918) AIR 1918 Mad 1038 (1039) : 40 Ind Cas 418, Thirupathi Baju v. 
Venkata Baju. 

(1914) A I R 1914 Mad C98 (700) : 24 Ind Cas 240, Kvnhanna Shelly v. 
Ttmmaju. (Suit by ahyasanthana family to recover properties 
alienated by ejaman, not being a suit to 6Ct aside an instrument, is 
governed by Art. 144 and.not by Art. 91.) 

(1935) AIR 1935 Mad 709 (712) : 153 Ind Cas 121, Chennamma v. Mang. 
amma. 

(1890) 1890 All \Y N 115 (11G), A Juba Began v. Natir Ahmad. (Alienation 
by one heir not binding on another — Suit by latter against alieneo for 
possession not governed by Art, 91, but by the 12 years’ rule ) 

(1908) 35 Cal 651 (SCO) : 35 Ind App 93 : 10 Bom L R 590 : 5 All L Jour 
290 : 12 Cal \V N 5C2 : 7 Cal L Jour 528 : 14 Bur L R 108 : 18 
Mad L Jour 277 : 4 Mad L Tim 12 : 4 Low Bur Bui 2C6 (P C), 
Pelherperttmal Chetty v. Muntandy Serial. 

(1920) AIR 1920 Pat 533 (539) : 63 Ind Cas 3S0, Bam Brich Singh v. 
Mt. Sonjhari Koer. 

(1907) 11 Oudh Cas 34G (349), Balbhaddar Singh v. Jawahir Singh. 

13. (1929) AIR 1929 Mad 313 (317) : 118 Ind Cas 481, Bamaswami v. Oovind- 

ammal. 

14. (1919) AIR 1919 P 0 G2 (C8) : 43 Mad 253 : 4G Ind App 204 ; 53 Ind Cas 

233 (P C), Arunaehalam v. Ycnkatachalapathi. 

15. (1921) AIR 1921 Cal 405 (40G) : G9 Ind Cas 910, Barah Chandra v. Pran 

Nath. 

1G. (1879) 1879 Bom P J 27, Kahalchand v. Magan. 

17. (1931) AIR 1931 Bom 110(143) : 151 Ind Cas 156, Oonndlal Maneklal v. 

Jfane^choteb Spinning and 11 "eating Mills Co. (A suit for tho re- 
covery of possession of land on declaration of plaintifi's right thereto 
on the basis of an award cannot Lo regarded as a suit for the specific 
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A suit for possession docs not invariably mean a suit for actual Arts. 142 & 144 
physical possession. It only means a suit for such possession as tbo Notes 3-4 
property is capable of. In a suit for tho recovery of certain endowed 
properties wrongfully alienated by ono of tho vahivatdars, which 
were in the po*«ession of occupancy tenants, relief by way of actual 
possession was out of tbo question and tho only relief that could 
be claimed was the right to collect the rents. "Where m such a 
case the jilaintiffs claimed a declaration that they were entitled to 
collect tho rents and an injunction restraining the defendants from 
collecting them, it was held that the suit must be regarded as one 
for possession. 18 

4. Suit on possessory title. — It is an important principle 
that possession by itself is a substantivo light recognized by law 
and has legal incidents and advantages attached to it apart from the 
tree owner's title. 1 It is a heritable aDd transferable right 1 and a 
person in possession can sue for a declaration of his right thereto or 
for an injunction as against any person threatening to infringe it. 8 It 
is prima facie evidence of title against all persons except the true 

(1035) AIR 1935 Mad 419 (452), Rajagopala Naxdu v Itamasubramanvja 
Ayyar (Suit for possession ol offico which is not hereditary — Articlo 
120 applies ) 

(1900) 23 Mad 593 (596) : 10 Mad L Joae 208, Sornaialh Ammal v. Muth * 
ayya Sastngal. (Plaintiff declared entitled to certain land under 
award — Suit to recover by plaintiff is governed by Article 114, and 
not Article 113.) 

(1927) AIR 1027 Nag 400 (401): 105 Ind Cas 28C, Narayan v. LaxmanRao. 

(Sint by an owner for possession of his wall which has been delibera- 
tely encroached upon and built upon by the defendants is essentially 
one for possession, and the incidental fact that under the law appli- 
cable to snch a case in India it is usual to give to the defendants an 
opportunity of removing tho building, they have constructed on the 
land encroached upon, in no way makes the suit ono for injunction ) 

18. (1933) AIR 1933 Bom 2G (29) 141 Ind Cas 103, Narayan Bat want v. Dat- 
tatraya Ramchandra. 

Note 4 

1. (1899) 23 Mad 179 (182), Mustapha v Santha. (Citing Pollock and Wright 

on possession ) 

2. (1904) 27 All 169 (171) • 1 All L Jour C25 : 1904 All W N 222, Pahlwan 

Singh v Ram Bharose. 

(1907) 29 All 62 (GO) 3 All L Jour 775 1906 All \V N 264, Shn Gopal v. 

Ayesha (Heritable right — But the heirs must ba\ e entered into 
possession and retained possession at the time of trespass by defendant.) 

(1919) AIR 1919 All 43 (44) 54 Ind Cas 398, Batmir Khan v Rustam 

Khan (Heritable ) 

(1873) 20 Suth W R 114 (115) 11 Beng L R 237, Bnndabun Chundcr Boy 
v Tarachand Bmdopadhya 

(1930) AIR 1930 Lah 220 (220) : 117 Ind Cas 904, Sit Mama Debt v. 

Sansaru (Heritable ) 

(1903) 11 Oudh Cas 337 (339, 340), irrmr-un-nua Begum v. VTazir Jh (Do ) 

(1907) 1907 App Cas 73 (79) . 76 L J P 0 19 95 L T 890 23 T L R 232, 

Perry v. Ghssold 

(1865) L R 1 Q B 1 (6) 35 L J Q B 17 11 Jur (N S) 925 13 L T 254 14 

W R 26, Asher v. Whitlock 

(1877) G Ch D 696 (704, 705) 46 L J Ch 572 25 W R 76S, Ex parteWmder. 

S (1915) AIR 1915 Mad 29 (30) 37 Mad 298 25 Ind Cas 694, Ayyapparaju 
v Secretary of State. 
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Arts. 142 & 144 owner.* The following passage from Salmond on Jurisprudence may 
Note 4 be usefully referred to in this connection : 

“The possessor of a thing may be presumed to be the owner 
of it and may put all other claimants to proof of their title. . . . 
Even in respect of property already owned, the wrongful 
possession of it is a good title for the wiODgdoer as against all 
the world except the tiue owner. Possession is of such efficacy 
also that a possessor may, in many cases, confer a good title on 
another even though ho has none himself. ... A wrongful 

(1934) A IR 1934 Mad 274 (274) : 148 Ind Cas C31, Ramalinffa v. Anthoni- 
muthu (Even though plaintiff himself was a trespasser.) 

(1910) G Ind Cas 2GC (2GG) 34 Mad 173, Kmdappa Bajan v. Suryanara- 
yana . (Enjoyment of a water course.) 

(1891) 1891 Bom P J 128, Jnnu v. Mahadtt. 

[, See also (189G) 20 Bom 798 (801), Gan gar am v. Secretary of State.} 

4. (1893) 20 Ind App 99 (10G) 20 Cal 834 G Bar S05 • 17 Ind Jur 321 (P C), 
Ismail Anff v. Mahomed G house. 

(1900) 25 Bom 2S7 (303) : 2 Bom L R 1111 , Sanmantrav v. Secretary of 
State. 

(190G) 8 Bom L R 9G (98), Bari v. Dhondx. (Prior legal possession is evi- 
dence in itself of ownership.) 

(1681) 7 Cal 691 (693): 9 Cal L R 1G4, Zlohabeer rershad Smgh v. Mohabeer 
Singh. 

(1682) 9 Cal ISO (1S1) : 11 Cal L R 893 . 5 Shorne L R 84. Ertasa Hosscvn v. 

Bany Mistry. (Prior possession is good title against dispossessor.) 
(1899) 5 Cal W N 234 (239), Failar fiahman Chowdhry v. Baj Chundcr 
Sen. (Previous possession and decree in a previous salt negativing tho 
defendant's title is sufficient proof of plaintiff's title against defendant.) 
(18G7) 8 Buth W B 33G (387), Khajah Enaeloolla Choudhry v. Kislun Soon- 
der Sarma. 

(18G9) 12 Suth W R 472 (473), Gour Paroy v. IFooma Sundnree Delia. 

(1917) AIR 1917 Cal 797 (798) : 35 Ind Cas 885, Bam Kristo v. Narendra 
Kishore. 

(1922) AIR 1922 Cal 199 (199) : 50 Cal 23 : 74 Ind Cas 283, Naba Risliore 
y. I'ora Beua. 

(1930) AIR 1930 Cal 113 (124) : 123 Ind Cas 250 : 57 Cal 170, Currvnbhoy 
and Co. v. L. A. Creel. 


(1905) 28 31ad G9 (71), Kawab Ajajnddm Alihhan v. Secretary of State. 

(1925) AIR 1925 Nag 3C3 (3G4) • 87 Ind Cas 1000, Deorao v. Yilhal. 

(1929) AIR 1929 Nag 318 (319) • 119 Ina Cas 701, Kasturchaud BhxUm- 
chand r. Atmarain. 

(1933) AIR 1933 Nag 202 (201) : 142 Ind Cas 493 : 29 Nog L R 187. Ml. 
Manjti v. Gulab Bao. (Possession can however ripen into prescrip- 
tive title niter twelve jcar«.) 

(1933) AIR 1933 Nag 274 (27C) : 150 Ind Cas G79 : SO Nag L R 18, Mi. 
Jijihai v. Zabu. 

(1930) AIR 1930 Oudh 181 (190) : 119 Ind Cas 872, Khushvagt v. Jagan- 
nath Prasad. 

(191G) A 1 R 1916 Pat 172 (173) • S3 Ind Cas 797 : 2 Pat L Jour Cl. Uara - 
dhan Mandat v. Ittcar Das 

(1920) A I R 1920 Pat 814 (815) 57 Ind Cas 320, A judhya Smgh v. Auadh 
Bihar i Das. 

(1919) AIR 1919 Upp Bur 21 (22) . 50 Ind Cas 575 : 3 Unp Bur Rul 125, 
Kga Tha Zan v. Sunder Smgh. 


(1910)0 Ind Css POO 1*0*) (Cal). Shama Charon Bay v. Suria Kanta. 

(Hotil ting correctness of previous cases such as 2G Cal 579.) 

(1312) 1G Ind Cas 689 (5>9) (Mad), Tenlatasubhah r. Secretary of State, 
RlLle holds good cscu against the Secretary of Stite ) 
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possessor has the rights of an owner with respect to all persons 
except carUn possessors and except the true owner himself. . . 5 

“Even a wrongdoer who is deprived of his possession caR 
recover it from any person whatever simply on the ground of his 
possession. Even the true owner who retakes his own, may be 
forced to restore it to the wrongdoer, and will not bo permitted 
to set up his own superior title to it He must first give up 
possession and then proceed in clue course of law for the recovery 
of the thing on the ground of ownership. The intention of the 
law is that eiei y possessor shall be entitled to retain and recover 
his possession until deprived of 1 1 by a judgment according to 
fate." 6 

A person who was in juridical possession but who was dispossessed 
by another person cm, therefore, recover back the possession from 
such person, on the sole ground of his prior possession, except as 
against the true owner. 7 The presumption of ownership arising from 
the present possession of the defendant will be met by the stronger 


(1025) AIR 1925 Cat C35 (G3C) 8G Ind Cas 835, Chattra Nath v. Babar 
Al i (Long possession without payment of rent may in certain circum. 
stances jmtif) the inference of rent-free title ) 

[Sre also (193G) AIR 1930 Bom 201 (208, 209, 212) . 1C3 Ind Cas 
C32, Gcundbhai v. Dahyalhai. 

(1870) i Bcng L R App 21 (23), Tufani Singh v. 31 1. Durgaban. 
(1907) 1907 App Cas 73 (79) • 7G L J P C 19 . 95 L T 890 : 23 T L R 
232, Perry v. Cltssold.'] 

5. Batmond on Jurisprudence, 8th Edition, page 293. 

<3 Batmond on Jurisprudence, 8th Edition, pages 324, 325. 

7. (1903) 5 Bom L R 225 (227), Rajaram Tuljaram v. Nanchand Tuljaram. 

(The possession of plaintiff must lo juridical possession — Joint posses, 
sion with defendant is of no avail ) 

(1887) 1887 All W N 55 (50), Muhammad Tusuf v. Suhh Nath. 

(1914) AIR 1914 All 54 (55) SC All 325 23 Ind Cas 532, Jlf A. Gafoor 
Khan v. Secretary of State (Vendee from \endor without title — 
Vendee can sue to eject trespasser.) 

(1084) 8 Bom 371 (375), Knshnarav Teshicant v V. Apaji Ghoti Kar. 

(1901) 3 Bom L R 246 (248), Bat Fatan v. Emad. 

(1908) 10 Bom L R 571 (573), Bhaguan Singh Daulat Singh v. Secretary 
of State 

(1889) 1889 Bom P J 309, Sahalcliand Jetha v Sundarlal Jetha , (Section 9, 
Specific Relief Act, is no bar to such a suit.) 

(1924) AIR 1924 Bom 178 (179) 77 Ind Cas 307, Atmaram Bhtla v. Balaji 
Eaghunath (Plaintiff tn possession for o\er twehe years ) 

(1927) AIR 1927 Cal 931 (932) 100 Ind Cas 278, Sm Gourtbala Deli v. 
Probhas Chandra. 

(1930) AIR 1930 Cal 113 (124) . 57 Cal 170 123 Ind Cas 250, Currimbhoy 
and Co \ D A Creet. 

(1807) 8 Suth W R 886 (387), Khajah Emaetoollah Choicdhry v. Kishen 
Sunder Sarma (Such a suit is not barred by Section 9, Specific 
Relief Act ) 

(1902) 1902 run Re No 78 1902 Pun L R No 137, Abdul Hamid v. Sar- 
buland Khan 

(1927) AIR 1927 Lali 11 (14) 97 Ind Cas 369, Labh Singh v Ahmad Shah. 
(1802) 1 Mad H C R 85 (S9), Doc. d Kullammal v Kuppti Pillai 
(1915) AIR 1915 Mad 345 (34S) 25 Ind Cas 109, Ganapatky Mudah v. 
Venhatalahslimi Narasayya. 

(1921) AIR 1921 Mad C42 (643) C2 Ind Cas 390, r s f&ilinga Padayaehx 
v Ptmtiaswamt Padayachu 


Arts. 142 & 144 
Note $ 
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-Arts. 142 & 14$ presumption of ownership arising in favour of the plaintiff from prior 
Note i possession. 8 In Doe D. Harding v. Cooke, 9 Park, J., observed as 
follows : 

“We alter no rule of law by deciding in favour of the lessor of 
the plaintiff. He has shown a presumptive title, arising out of 
twenty-three years' possession. The defendant sets up a later 
possession of ten 3 ’ears. There is presumption against presump- 
tion, which throws the defendant upon establishing, if he can, 
a title of a higher description." 


(1932) AIR 1932 Mad 32 (33) : 135 Ind Cas 910, Harayanappct v. Xanu- 
manthappa. 

(1914) AIR 1914 Nog 55 (5G, 57) ; 10 Nag L R 183 : 27 Ind Cas fiOG, 
Sambhasheo v. Mahadeo. 

(1925) AIR 1925 Nag 32 (32) . 78 Ind Cas 722, Maroh v. Sitaram. 

. . ■ t Ali Khan. 

' v. Pragi. 

(1917) AIR 1917 Pat 5lG (547) : 39 Ind Cas 458 : 2 Pat L Jonr 280, 
Sahodra finer v. Gob&rdhan Tiicars. (Section 9, Specific Rebel Act, 
is no bar.) 

(1920) AIR 1920 Pat 814 (815) : 57 Ind Cas 320, Ajadhya Singh v. Awadh 
Bihar* Da). 

(1923) AIR 1029 Pat C01 (C02) : 119 Ind Cas 90G : 8 Pat 351, Han jit Singh 
v. Jhort Stngh. 

(1937) AIR 1937 Pat 418 (422) : 171 Ind Cas 317, Shtv Saran Rai v. Sulh- 
deo Rat. 

(1905) 8 Low Bur Rul 27 (28). Watha v. Pe Illatc. 

(1927) A I R 1927 Rang 203 (201) ; 5 Rang 154 . 102 Ind Cas COG , Ma Ptva 
Zon v. Ma Pan I. 

(1909) 2 Ind Cas 202 (203) (Cal), Pent Mad hob Christian v. Raj Chandra 
rat. (Tenant dispossessed by trespasser — Suit by tenant for posses- 
sion.) 

(1909) 3 Ind Cas 770 (771) : 33 Bom 493, Jtcanjt Jamshetjt v. Purjorji 
Kasertcanjt. 

(1903) 4 Ind Cas 21G (217) (Bom), Pala Kushaba v. Abai AmntaVaghmode. 
(1911) 9 Ind Cas 595 (595) (Mad), Gounda Padayachi v. Doraisamt Pada - 
yacht. 

(1911) 11 Ind Cas 91 (95) (Oadb), Hub Lai v. Jagesltar. 

(1911) 11 Ind Cas 537 (539) (Ondh), Ramzan Khan v. Muhammad Yahtify 
Khan. 

(1912)15 Ind Cas G13 (G14) (Mad), Kdlyanam Basaiayya v. Alalam Mai • 

(192G) 97 Ind Cas 3G9 (372) (Lab), Labh Singh v. Ahmad Shah . 

(S« also (1917) AIR 1917 Pat 507 (503) : 39 Ind Cas 2G, Chandi 
Misscr v Karasingroy. 

(1924) AIR 1921 Tat 709 (710) : 78 Ind Cas 223, Alai Ahtf v ♦ 
Datjnath Das. 

(1911) 12 Ind Ca* 5S3 (5S3) (Mad), Yenlatachala Aiyangar v. Chiftwa 
Gounian (No title in plaintiff or defendant. — Plaintiff bad 
censed to bo in pos'C'sion before defendmt occupied — Plaintiff 
cannot claim tenefit of possessory title ) 

(1920) C7 Ind Caa DI3 (919) (Lab), Sttdhu v. Dhanna. (Suit for 
damans for cutting of trees claimed by plaintiff as in bis pos- 
teuton ) 

(1907) 1007 Arp Cas 73 (73) • 7G L J P C 19 : 95 L T 830 : 23 T L R 
232, Perry v. Clissold.] 

6. (1692) 1% Mad 315 (321) 2 Mad L Jonr 153, Secretary of State v. jBartfffi 
Jf aji (Following (1831) 7 Ring SIC, Doe. d. Harding v. Coole.) 

0. (1531) MB R 503 (501, 205) . 7 Bing 31G : 5 Moore A Pj-ne 191 : 9 L J 0 P 
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The Legislature has, under Section 9 of the Specific Relief Act, 
1S77, provided that even ns agiinst the true owner the person 
dispossessed otherwise than in due course of law can recover posses- 
sion in a suit brought for the purpose. Such a suit is, however, to be 
brought within six months of the date of dispossession under Art. 3 
of this Act. 10 

Suits for possession based on prior possession and dispossession 
are generally referred to as suits based on possessor ij title, as distin- 
guished from suits based on proprietary title 11 If the plaintiff proves 
prior possession and dispossession within six months of the suit, and 
such dispossession is otherwise than in due course of law, he will bo 
entitled to recover possession notwithstanding the defendant may bo 
the true ow ner. In other words, the plaintiff will succeed irrespective 
of the question of proprietary title. 12 In other cases the suit would 
be governed by Article 142 and the plaintiff will be entitled to 
succeed as against all persons except the true owner. It would be 
therefore for the defendant in such cases to show that ho has got a 
better title to the property than the plaintiff. 13 


10 See Notes to Article 3 ante. 

11 Salmond on Jurisprudence, 8th Editton, page 325 

(1014) AIR 1914 All 54 (55) . SO All 51 : 22 Ind Cas G22, Umrao Singh v. 
Pamjx Das. 

12. (1903) 5 Bom L R 264 (266, 2G7), Alt v. Paehubxbx. 

(1902) 1902 Pun Re No. 78 : 1902 Pun L R No. 137, Abdul Hamid v. 
Sarbuland Khan 

(1903) 26 Mad 514 (510. 517) 13 Mad L Jour 14G, Harayana Dao v. 

Dharmachar (But a decree m such a suit will not be res judicata 
on the question of title ) 

(1694) 4 Mad L Jour 25 (Tour) critical note on (1893) 20 Cal 834 (P C), 
Ismail Ariff v Mahomed Q house. 

13. (1890) 12 All 4G (50) 1888 All W N 33, Lachho v. Bar Sahax. 

(1900) 25 Bom 287 (291) 2 Bom L R 1111, Hanmantrav v. Secretary of 
State. (Per Jenkins C. J., Ranade J. dissenting ) 

(1903) 5 Bom L R 264 (2C6), Alt v. Paehubxbx. (Defendant cannot succeed 
if he merely sets up title in a third person from whom he does not 
derive his right.) 

(1936) AIR 193G Bom 201 (209) • 1G3 Ind Cas G32, Govxndbhax Lallubhai 
v. Dahyabhai Nathabhax (Do ) 

(1933) AIR 1933 Pat G (17) 11 Pat 701 • 141 Ind Cas 157, Chaturbku j 

Singh v. SaradacJiara?! Guha. (Do ) 

(1882) 11 Cal L R 133 (134), Brojo Sunder Gossamx v Koilash Chunder 
Ktir (In a suit for possession, it was found that the plaintiff had 
been some eleven years m possession until he was wrongfully ousted by 
the defendant Held, that the defendant was bound to prove his title 
and that he could not be allowed to take advantage of his own wrong- 
ful act in order to shift the burden of proof upon his opponent ) 

(1927) AIR 1927 Mad 1185 (118G) • 103 Ind Cas 194, Marvthappan Asart 
v. Mannxuthu Asarx 

(1930) AIR 1930 Oudh 374 (376) 12G Ind Cas C75. Sohan Lai v Mahomed 
Hussain (It is no doubt true that a plaintiff can be given a decree for 
possession on the basis of his possessory title even in ca=es other than 


Arts, 152 & 155 
Note 5 


(1909) 2 Ind Cas 25 (25) 5 Nag L R 83, Satcanjx v. Mt ChxnU. 
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Srts. 142 & 144 There have been, however, a number of cases in which it has been 
Note 4 held that, opart from Section 9 of the Specific Belief Act, 1877, a 
suit will not lie at all on a jmssessory title. 14 It is submitted that the 
latter view' is opposed to the general trend of opinion and cannot 
ho accepted os correct on principle. In Ismail Ariff v. Mahomed 
Ghouse , IS where the plaintiff sued for a declaration of title on the 
ground of his prior possession, their Lordships of the Privy Council 
observed as follows: 

“The possession of the plaintiff was sufficient evidence of title 
as owner against the defendant. By Section 9 of the Specific 
Relief Act (Act 1 of 1877), if the plaintiff had been dispossessed 
otherwise than in due course of law, bo could by a suit instituted 
within six months from the date of the dispossession, have 
recovered possession notwithstanding any other title that might 
be set up in such suit. If ho could thus recover possession from 
a person who might be able to prove a title, it is certainly right 
and just that he should bo able, against a person who has no 
title and is a more wrongdoer, to obtain a declaration of title 
as owner, and an injunction to restrain the wrongdoer from 
interfering with his possession.” 


(190C) 1900 App Cas SCO (575) : 75 L J P C 109 : 95 L T 6C8, Emmerson v. 
.l/nneliitm. (Defendant who takes possession against plaintiff proves 
title— Plaintiff cannot succeed on the ground of prior possession.) 

14. (J018) AIR 1918 Bom 153 (153) . 42 Bom 357 : 45 Ind Cas 550, Eapuji 
Narayan v. Dhagtcant Daluant. 

(1932) AIR 1932 Oudh 122 (122) : 130 Ind Cas 250, Zahida Legam v. 
yiumlnt Al» Khan. 

(18S3) 9 Cal 39 (41) : II Cal L R 812, Debxchurn Eaido v. Issur Chunder 
Mnnjee. 

(1880) 17 Cal 250 (2G0), rurmeshur Chottdhry v. Erijo Lall Choicdhry, 

(190G) 3 Col I, Jour 20 (8. N ). 

(1699) 3 Cal \V N 153 (ICO), Shatna Churn Itoy v. Abdul Kabetr. 

(1808) 9 Sath \V R G02 (005), Kalee Chunder Sein v. Addoo Sheikh. (The 
rule that "simple possession is conclusive evidence as against a wrong- 
doer" is not applicable when title is necessary to complcto the plain, 
tiff's title to sue ) 

(18C9) 11 Suth W R 447 (447) : 3 Beng L R App 44, Lahhi Kamar V. Earn 
Dutt Chotrdhry. 

(1917) AIR 1917 Cal 409 (478) : 30 Ind Cas 890, Itamchandra Stl v. 
Eatnanmani Doit. 

(1918) AIR 1918 Cal 532 (533) : 42 Ind Cas 881, Gnanendra Nath v. 
itchendra J/oAini Debya. 

(1921) A I R 1921 Cal 850 (853) : 82 Ind Cas 380, Jnanendranath Mutfaphi 
v. Dukhtram Santra. (Obiter.) 

(1925) A I It 1925 Cal 1225 (1220) : 89 Ind Cas 160, Tear Mamud Xondal 
v. I'aomoeha Sarlar. 

(1931) AIR 1931 Cal 601 (502) : Cl Cal 419 : 150 Ind Cas 723, Xiron Chan- 
dra r. Eroiunno Kumar. 

(IMS) A I II IMS I’.l 035 (COG) : 4 Tat 510 : 87 In 3 Ci, 8l9, nilmlra 
hmjh v. Jkimethvar Stngh. (I'oster, J., contra.) 

/.oim * t ™ .. .. . - . ■ ■ ■ . . 575, 

■ . “ ■ ' tho 

■ ■ a Is 

IS U-Ji) SO Ind App 09 (100,107). 20 Cal 834, 17 Ind Jur 321 : C Sa”r C05 (PC). 
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5. Salt on proprietary title. — It would follow fiom what Arts. 142 & 144 
has been stated in Note 2 ante, that a suit for immovable property Note 5 
would not be governed by Article 144 unless either tho plaintiff’s 
title came into existence while the defendant was in lawful 
possession, or the defendant’s entry on tho land was, at the date 
of the entry, consistent with the title of tho pluntiff. It is clear, 
therefore, that the suit for jossession of immovable property con- 
tcmplated by Article 144 is one by a person entitled to possession 
as ouner against a person in possession uithout title 1 In Chhatta 
Ktimart Dei i v. Mohan Ihkram Shah, 2 their Lordships of the 
Privy Council observed that Article 144 “is applicable only to a 
possessory suit by tho otener of tho projxirty claimed against a 
person holding adversely to him without title " It was consequently 
held that a suit by a person who is not the ow ncr, as for example, a 
person entitled to sue for the breach of a contract to convey proper- 
ties or a beneficiary under a trust, is not governed by Article 144. 

Thero is a difference of opinion as to whether Article 142 is 
confined to suits for possession on tho ground of possessory title, or 
whether it is applicable to all cases ot dispossession, whether the 
plaintiff is suing merely on his possessory title or on his proprietary 
title also. The general trend .of opinion is that the Article will apply 
to all cases of alleged dispossession, whether the plaintiff sues on his 
proprietary or on his possessory title 8 The contrary view that the 


Note 5 

1. (1931) AIR 1931 P 0 19G (199) : 58 Ind App 279 : 10 Fat 851 : 133 Ind 

Cas 705 (P C), Chhatra Kumar » Dm v. Mohan Ihkram Shah. 

(1938) AIR 1938 Nag 335 (347) : 177 Ind Cas C (F B), Asaram v Ludhesh- 

(193C) AIR 193G Pat 147 (147) • 1G1 Ind Cas 585, Mahomed Yusuf v. 
Mohamad IVaheed. 

(1914) AIR 1914 Low Bur 241 (243) . 8 Low Bar Rul G4 . 24 Ind Cas 911, 
Secretary of State v. Ma Due. 

[See also (1912) 15 Ind Cas 285 (28G) : 1912 Pun Re No. 124, Achar 
Singh v. Badhaua Singh.] 

2. (1931) AIR 1931 P C 19G (199) : 58 Ind App 279 : 10 Pat 851 : 133 Ind 

Cas 705 (P C). 

3. (1888) 10 Ind App 23 (24, 25, 2G) : 1G Cal 473 : 5 Sir 321 (P C), Mohima 

Chunder Mozoomdar v. Mohesh Chunder Neogi. (Suit nag based on 
title and dispossession — Art. 142 was applied ) 

(1934) AIR 1934 All 3G2 (365, 3G7) : 5G AU 755 : 152 Ind Cas 12, Kunjt 
v. Kiyas Husain. 

(1934) AIR 1034 All 993 (995) : 57 All 278 : 152 Ind Cas 1 (F B), Bmdhya- 
chal Chand v. Bam Gharib Chand. 

(1930) AIR 1936 Tat 147 (147) • 1G1 Ind Cas 585. Mahomed Yusuf v. 
Mohamad IVaheed. (Facts show that Art 142 was applied to the 

• (192G) AIR 1926 Mad 181 (181, 182) : 91 Ind Cas 454, Kttppusicami 

Mudaltar v. Chokahnga Mudaltar. 

(1935) AIR 1935 Lah 507 (503) : 157 Ind Cas 399, Kaur Sain v. Gulab. 
(1926) AIR 192G Cal 11G6 (1107) : 97 Ind Cas 1003, Birendra Hath Boy 
v. Satis Chandra Jourdar. 

(1925) AIR 1925 Nag 370 (371) : 87 Ind Cas 1023, Stnguji v. Gamlhtrji. 
<1915) AIR 1915 Bom 92 (93) : 39 Bom 335 : 23 led Cas 24, Subbappa 
Shanlareppa v. T'enlappa Golappa. 
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.firts. 142 & 154 Article is confined to suits on possessory title and cannot apply to 
Notes 5-6 suits based on proprietary title, even though it is a case of disposses- 
sion, 4 5 is, it is submitted, not correct. There does not seem to be 
anything in the Article itself limiting its applicability to suits on 
possessory title only. In Naivdb Muhammad Amanullah Khan v. 
Badan Singh , 6 the plaintiffs were proprietors of certain lands and 
had been dispossessed by the defendants. They thereupon sued the 
defendants for possession. It wa9 held by their Lordships of tho Privy 
Council that Art. 142 applied to the caso. Their Lordships observed : 
‘‘■Whether any proprietary right may have existed is not 
the question It is whether there has been a dispossession or a 
discontinuance, which there clearly was. No doubt the proprie- 
tary right would continue to exist until by the operation of 
the law of limitation it had been extinguished; hut upon the 
question whether the law of limitation applies, it appears to 
be clear that it comes within the terms of Article 142, and if 
there has been any doubt in the mind of tho Courts in the 
Punjab as to what was tho effect of the law of limitation in 
cases of this description, it seems to have arisen from the 
introduction of some opinion that there must bo what is called 
adverse possession. It is unnecessary to enter upon that inquiry. 
Article 144 as to adverse possession only applies when there is 
no other Article which specially provides for the case. 

“In this caso their Lordships think that Article 142 does 
provide for the case, and that the suit is barred by the law of 
limitation.” 

6. “Immoveable property." — The expression "immoveable 
property" has not been defined in this Act and consequently is to be 
interpreted in the light of the definition thereof given in the General 
Clauses Act, 1897. Under that Act "immoveable property" has been 
defined as including land, benefits to arise out of land, and things 
attached to the earth or permanently fastened to anything attached 
to the earth. Where the question concerns the rights of Hindus, it 
has been held by their Lordships of the Privy Council, that the 
expression “immoveable property" should be taken to include what- 
ever the Hindu Law classes as immovable, although not such in the 

4. (1933) AIR 1933 Nag 274 (276) : 30 Nag L R 18 : ISO Ind Cas 679, ML 

v. Zdbu. 

(1937) AIR 1937 Sind 226 (227, 228) ■ 170 Ind Cas G21 : 30 Sind h R 
472, IP adero Wansdtno v J3ha% Pursumal. 

(1929) AIR 1929 All 753 (753, 754) 119 Ind Cas 6 • 61 All 1042, Kan- 
havja Lai v. Oxrwar. (Overruled by A I R 1934 All 993.) 

(1929) AIR 1929 Lah 696 (597) 127 Ind Cas 8, Mohammad Tar v. 

Mohammad Yar. 

(1934) AIR 1934 Lah 245 (247) . 144 Ind Cas 72, Alt AKbar v. Rfihha. 

[See (1933) AIR 1933 All 775 (777) 55 All 209 : 143 Ind Cas 497, 
Kalian v Mohammad Nabi Khan. (Must be taken to be over- 
ruled by A I R 1934 All 993 )] 

5. (1889) 16 Ind App 148 (160, 151) • 17 Cal 137 : 1090 Pun Re No 23 i 13- 

Ind Jar 330 : 5 Sir 412 (P C). 
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ordinary acceptation of tho word. 1 “Tho question must,” observed 
their Lordships, “in every case be whether tho subject of tlio suit is 
in the nature of immovable property, or of an interest in immovable 
property; and if its nature and quality can only bo determined by 
Hindu Law and usage, the Hindu Law may bo properly invoked for 
that purpose.” 

Applying this principle it was held in the undermentioned cases 3 
that a right to a cash allowanco granted for the support of a Hindu 
temple out of Antastha Sadilvar ( 1 . c , extra assessment levied to 
meet local charges) and to three khundis of rice to be levied from 
certain mahals, under a sanad granted by tho Peshwa, was immov- 
able property or an interest in immovable property within the 
meaning of clause 12 of Section 1 of tho Act of 1859. 

The follow ing have all been held to be immovable property : — . 

1. Bight to ft hereditary office with emoluments attached 

thereto 5 

2. Bight to levy certain tolls on paddy exports granted by the 

Pcshvas, called Ttpnts Pansare 4 

3. Bight to bnt offerings 5 

4. Bight to officiate at funeral ceremonies of Hindus called 

Brit Jajmanka 6 

5. Bight to 2?ankat allowance out of a particular village. 7 

6. Standing trees 8 


Kota 6 

1. (1673) 1 Ind App 31 (50, 51) 13 Bong L R 251 21 Suth W R 178 • 10 Bom 
H C R 291 3 Sar 306 (P C), .Vahurana Fettehsangji v. Dessat 

Kalhanraiji (6 Com HCRACJ 137, Approved ) 

(See also (1872) 9 Bom H C R 99 (112), Balwantrao v, Purshotam. 
(Term “immoveable propert}’’ i» not a wcabulum artis of the 
English law ) 

(1884) 10 Cal C97 (708), Gopmath Chobey v. Bhugwat Pcrshad.] 

■2. (1892) 6 Bom 516 (559) : 6 Ind Jur 648 (F B), Collector of Thana v. Hart 
Sitaram. 

(1880) 5 Bom 322 (332), Collector of Thana v. Knshnanath Govuid 

5. (1872) 9 Bom n C R 99 (113), Balwantrao v. Purshotam. 

(1874) 1874 Bom P J 295 (296), Shtdramshet v Uuchaya. 

(188G) 10 Bom 149 (151), Lakshman Das v Manohar Genesh. 

[See also (1869) G Bom H C R 137 (139), XrisAna&hal v. Kapabhat.] 

4. (1909) 2 Ind Cas 489 (489) 83 Bom 373, Krtshnajt Pandurang v. Gajanan 
Balwant 

6. (1903) 1908 Pun Re No 34 • 1903 Pun L R No 163 . 1908 Pun W R No. 96, 

Mohan Lai V. J anki 

C. (1883) 10 Cal 73 (74) 13 Cal L R 2G3 : 8 Ind Jur 197, Itaghoo Pander/ v. 
Eassey Party ■ 

7. (1916) AIR 1910 Oudh 129 (132) . 19 Oudh Cas 49 33 Ind Cas 461, Deputy 

Commissioner, Fyiabad y. Jagjivan Baksh Singh. 

8. (1895) 19 Bom 207 (209), Sakharam Mulshet y. Visftram. 

(1891) 16 Bom 353 (356), Bapxi y DKotufi. (Possession o{ mango trees.) 

(1881) 3 All 435 (437) . 1881 A11WN9- 5 Ind Jur 652, Jagram y. 
Ganeshi. 

(1867) 2 Agra 800 (301), lit. Ghufoorun Debee y Khicajeh 1 lustukedeh. 
(1884) 1884 Pun Re No 112, /annul Sniff h y. Ladha 


Arts. 152 & 155 
Note 6 
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Arts. 142 & Hi 
Note 6 


7. Materials of a standing bouse. 0 

8. Jagir income arising out of land. 10 

9. The rights reserved to patnidais and comprehensively 

included in the word “contract" in Section 51 of the 

Bengal Chaukidari Act (6 of 1870). 11 

The following are not immovable property: — 

1. The proceeds of the sale of immovable property. 13 

2. A pala or turn of worship. 13 

3. An agreement to grant a lease. 14 

4. Arrears of land revenue or cess. 15 

5. Money payable as marriage dues to the holder of a heredi- 

tary offico in a temple. 16 

6. Eight to have one’s namo entered in the Revenue Regis- 

ters. 17 

7. Bight of exclusive worship of idol. 10 

There is a difference of opinion as to whether the space above a 
land belonging to the owner of the land is immovable property which 
can bo acquired by adverse encroachment thereon for a period of 
twelve years. According to the High Courts of Allahabad and 
Madras, an encroachment on such space is an adverse possession of 
immovable property. 10 The Bombay High Court has expressed 


also (1872) 4 N W P II 0 R 1C7 (ICO), Hanooman Pershad v. 
Surubjeet Singh. (Right to recover value of trees cut down by 
defendant is not an interest in immovable property.) 

(1909) 1 Ind Cas 903 (904) : 5 Nag L R 21, Parmanand v. Btrhhti. (A 
right to collect J.ic from trees ) 

(1936) AIR 1936 Tat C6 (67) : ICO Ind Cas 1051, .Volt Singh v. Dcohi 
Singh. 

(1921) AIR 1921 Pat 482 (482) C3 Ind Cas 264, Beni Prasad v. Suraj 
Singh. 

(1914) AIR 1914 Low Bur 241 (243) • 8 Low Bur Rul G4 : 24 Ind Cas 
911, Secretary of State v. Ma Dwc.] 

9. (1923) AIR 1923 Lah 150 (151) : 73 Ind Cas 705, Shanchi Khan v. Karam 
Chand. 

(1875) 8 Mad HCB 100 (102), Narayana Pillai v. Ramasawmy Thtuni- 
tharan. 

10. (1894) 1894 Pan Re No 4, Ram Pershad v. Kishen Singh 

11. (1918) AIR 1918 P C 85 (86. 87) : 46 Cal 173 : 45 Ind App 1G2 : 48 Ind Cas 

262 (P C), Maharaja Itanjit Singh v. Ma ha raj Bahadur Singh. 

12. (1918) AIR 1918 Pat 548 (551) . 46 Ind Cas 627, Radha Kishan v. Nau- 

ratan Lai 

13. (1919) AIR 1919 Cal 671 (672) 46 Cal 455 : 47 Ind Cas 25, Narasmgha 

Bana Gosuami v Prolhodman Tevari 

14 (1874) 22 Suth W R 237 (2S7), Ram Sahoy Lall v. Bibee Ckotibatn. (Nor 

15. 

1C 

' ercst 

Boy v. ilonmohmi Das si. 

1 Ind Cas 1094, State of Indore v. 

i Jour 281, Batnaielu Mud a liar v. 
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conflicting opinions. 20 

7. Interest in immovable property. — The scope of 
Article 144 seems to bo w idcr than that o( Article 142 TIio latter 
is limited to suits for po«session of immovable property; the former 
include*, in addition, suits for possession of tntoests in immovable 
property. 1 A suit for the possession of an interest in immovable 
property would bo governed, not by Article 142 but by Article 144, 2 
This, it is conceived, would bo so even if the case is one of disposses- 
sion of the plaintiff 3 It is also conceived that tho interest must, for 
the purpose of tins Article, be such as is capable of being enjoyed by 
acts of ownership, for unless this is so, there cannot be any adverse 
possession of such interest. 

In Mahnrana Fatehsanghji v. Desat Kahanraiji* it was held 
by tho Privy Council that a toda giras haq, l. e , a right to receive 
an annual payment, the liability for w Inch is not a mere personal 
liability, but one which attaches to the inamdar in whosesoever 
hands the village may pass, was 'an interest in immovable proporty' 
witbm the meaning of clause 12 of Section 1 of tho Act of 1859. The 
following have also been held to be intoiests in immovable property : 

1 An exclusive right of fishery. 5 It must be noted that; a, 
right of fishery which does not exclude the owner or 


(1916) AIR 1910 Mad 013 (015) 33 Mad 0 17 Ind Cas 153, Basavcswara- 
sicamx v. Bellart Municipal Council. 

[ See also (1910) 7 Ind Cas 571 (572) (Mad), Admarayancsmma v Syed 
Murtaza Sahib (Plaintiff putting up a buttress and in posses- 
sion thereof for o\er twelve jears must be deemed to have 
acquired a title to the site covered by the buttress )] 

20 (1925) AIR 1925 Dorn 335 (337) 87 Ind Cas 1003. Bahadurmal v Mohan- 
lal (Right to open shutters and maintain weitber frames is acquired 
by adverse possession — It is not an ciscment ) 

(1932) UR 1932 Bom 221 (224) 133 Ind Cas 459. Chhaganlal v Ilem- 

chand (The column of air occupied by a projection over the land of a 
neighbour is not immovable property or any interest therein within 
the meaning of Article Hi, capable of being acquired by adverse 
possession ) 

(1913) 20 Ind Cas 2 1C (21G) 37 Bom 491, Chhotalal v Mamlal (Do) 

(1922) AIR 1922 Bom 83 (84) C7 Ind Cis 356 4G Bom 827, Kashibhat 
Kalidas v Yallabhai ll’ajihftai. 

Note 7 

1. (1911) 12 Ind Cas 305 (307) (Cal), LoUnath Dulyadhnr v Jahania Bxbi 

[Sec alio (1914) AIR 1911 Cal 762 (7G3) 2 3 Ind Cas 136 (133), Uem 
Chandra v Secretary of State ) 

2 (1911) 12 Ind Cis 305 (307) (Cil), LoUnath Bidyadhur v Jahania Bib i. 

(1932) AIR 1932 Cal 300 (302) 59 Cal 341 137 Ind Cas 279, Krishna 

Nandi v Lohcnath MooUrjee. 

[See nfvo (1923) AIR 1923 I>U 58 (G2) 1 Pat G71 67 Ind Cas 954, 
Henry Hill <f Co v Sheoraj fia» ] 

3 See the cases cited t» Foot-Note (3) 

4 (1871) 21 Suth VV R 178 (182) 1 Ind App 34 13 Beag L R 254 10 Bom 

II C R 291 3 Sar 300 (P C) 

5 (1932) AIR 1932 Cal 300 (302) 59 Cal 144 137 Ind Cas 279, Yriihna 

Nandi v LoUnath Moolerjee. 

(1911) 12 Ind Cas 305 (307) (Cal), LoUnath \. Jahania 2?>6i 


Arts. 142 & 144. 
Notes 6-7 


/ 



_fi.rts. 192 & 135 
, Note 7 


2016 FOR POSSESSION OF IMMOVABLE PROFERT3T 

other persons fiom fishing, is only an easement . e (See 
also Notes to the definition of ‘easement’ under Section 2 
ante.) 

2. Eight to possession and management of saranjam property. 7 

3. Bight to collect assessment of lands endowed in favour of 

a shrine. 8 

4. Bight of occupancy tenant in the land. 9 

6. Bight to parjat, charai and charsat dues. 10 

6. Bight to Mukurrari rent. 11 

7. Bight to levy summary cess over land, 12 

8. Bight to a watercourse. 13 

9. Bight of a zamindar or landlord to recover mcltvaram from 

land. 11 


(1930) AIR 1930 Mad G79 (680) . 125 Ind Cas 545, Secretary of State v. 
District Board of Tanjore. 

(1923) AIR 1923 Tat 58 (G2) 1 Pat G74 : G7 Ind Cas 954, Senry Bill A 
Co. v. Sheoraj Jlai. 

(1917) AIR 1917 Cal C56 (G57) : 84 Ind Cas 841, Madhabchandra Zlandal 
v. Nagendra Nath Sen. 

(1922) AIR 1922 Pat 9 (11) : C4 Ind Cas 34 G, Henry Bill & Co. v. Sheoraj 
Ita%. 

(1927) A I R 1927 Cal 403 (405) : 103 Ind Cas 18, Debendra Lai v. Secretary 
of State. 

(1878) 3 Cal 276 (279) : 1 Cal L R 592, Parbutty Nath Boy y.Miidho Parol. 
[See also (1927) AIR 1927 Nag 147 (149) : 23 Nag L R 16 : 100 Ind 
Cas 438, Manya v. Sitaram. (Grant of a lease for fishing creates 
an interest in immovable property ) 

(1880) 5 Cal 945 (948 ) : 6 Cal L R 2G9 : 3 Shoxno L R 123, Chundee 
Churn Boy v. Shtb Chunder ilundul .] 

6. (1937) AIR 1937 Nag 38 (39) : 1G8 Ind Cas 921, Nago v. Mt. Lahani. 

(1885) 9 Mad 285 (303), Sivasubramanya v. Secretary of State. 

(1921) AIR 1921 Bom 417 (418) : 45 Bom 80 • 57 Ind Cas 143, Ananta v. 
Ganu (Right to take water from another's well is an easement and 
not an interest in immovable property ) 

The following cases winch held that easement is an interest in immoiable 
property cannot be regarded as good law * — 

(1882) 5 Mad 253 (255) : G Ind Jur 4G5, Karupam Zamindar v. Merangi 
Zamindar. 

(1B75) 24 Suth W R 300 (300), Mchunl Deo Surun Poory v. Afoonifiefl 
Mahomed Ismail. 

I. (1891) 15 Bom 247 (255), Narayan Joganath v. Yasudeo Vishnu. 

8. (1933) AIR 1933 Bom 2G (32) : 141 Ind Cas 103, Narayan Balwant v. 

Dattatraya Bamchandra. 

9. (1376) 1876 Pun Re No 19, Sahib Bai v. Khair Shah. 

10. (1918) AIR 1918 Oudh 181 (183) : 21 Oudh Cas 119 : 46 Ind Cas 439, 
Sheoraj Singh v Debi Bahhsh Singh. 

II. (1927) AIR 1927 Pat 49 (50) 97 Ind Cas 637, Gopalcharjtja v. Bhim Kali. 

(Gift of mukaran rent— Suit to set aside, is governed by Article 144.) 

12. (1911) 12 Ind Cas 716 (718) . 36 Bom 174, Banmal Smgji v. Mahashanhar. 

13. (1889) 4 0 P L R 1G (17), Amntnath v. ATofi Ball. 

14. (1937) AIR 1937 Mad 303 (30G, 307) • 173 Ind Cas 307, Chahrapani Bao 

f. Yetihatadn Appa Bao. (Jfetwaram right when consisting of 
imposition of full assessment is interest in immovable property.) 

[See also (1698) 12 Bom 80 (84), •FrtsJina.jt v. Yithalrav. (Right to re- 
ceive share of the income and profits from the land of another.)] 
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As to whether a right to tnahkana allowance is an interest in 
immovable property, see Noto 20 to Articlo 132, ante. 

Where immovable property is mortgaged under a simple mort- 
gage, or under some other form of mortgage under which the 
mortgagor is entitled to periodical accounts or payments from the 
mortgagees, the inortgigor’s interest is capable of being adversely 
possessed. In this sense an equity of redemption may be said to be 
an interest in immovable property which can be acquired by adverse 
possession. 15 Where, however, A usnfructuanly mortgages his property 
to D and A has nothing more than a bare right to redeem vested in 
him, can such right be adversely possessed, and would a suit for a 
declaration of such right lie a suit for possession of an interest in 
immovable propert) within the meaning of Article 144? It has 
been held in the undermentioned cases 10 that it would be so. It is 
submitted that this new does not seem to be correct on principle. 
The right is one that cannot lie enjoyed in the sense in which an 
enjoyment is necessary m order to constitute adverse possession. 
See the undermentioned cases. 17 

8. “Plaintiff” in Article 142, meaning of. — Section 2, sub- 
section 8 defines the word "plaintiff” as including any person from or 
through whom a plaintiff derives his right to sue. ,a Where therefore 
the plaintiff claims a right to property through another and the 

15 See (1901) 32 led App 23 (32) 32 Cal 290 • 9 Cal W N 201 2 All L Jour 

71 7 Bom L R 1 1 Cal L Jour 531 8 Sar 731 (P C), Khiarajmal 

v. Datm. 

t See also (1*90) 14 Bom 170 (160), Puttappa v. Ttmmajt ] 

10. (1930) AIR 1930 Oudh ICS (109) ICO Ind Cas 920, Udhaibhan Singh v. 
Sheoamber Sakai. 

(1925) AIR 1925 Oudh 053 (000) 87 Ind Cas 208, Annapoorna Kocr v. 

Jageshar llissra. 

(1914) AIR 1914 Oudh 2a3 (264) 17 Oudh Cas 291 25 Ind Cas COO, 

Hubdar Khan \ Oajadhar Chaube 

(1902) 0 Cal W N COI (011), Lalla Kanho Lai v Ml Manh Libi 

(1925) AIR 1925 Bom 9 (12) 43 Bom 054 81 Ind Cas 374, Hanamgouda 
Shut Gouda v Irgouda Shngouda. 

17 (1910) AIR 1910 All 79 (80) 38 All 411 31 Ind Cas 171, Kitnuar Sen v. 

Darban Lai (A right to redeem immovable property cannot bo 
ad tersely possessed when the right to possession and actual possession 
is in the hands of the mortgagee ) 

(1935) AIR 1935 All 174 (178) 153 Ind Cas 73, Shiam Lai v Mohamad 
Alt (Property in possession of usufruetuirj mortgagee— Person merely 
by getting his name recorded in Milage papers for several years cannot 
acquire title bj ad'ersc possession ) 

(1920) AIR 1920 Lab 300 1301) 1 Lab 549 59 Ind Cas 478, Shah Kaicae 
v Sheikh Ahmad (Right to possession and actual possession in 
mortgagee 1 !, hinds — Person getting his name recorded in reienue 
papers cannot be in adterse possession ol right to redeem ) 

(1915) AIR 1915 Mad 1150 (1151) 20 Ind Cas 523, Lahshmmarayana Iyer 
v Ulagavtmal (There can be no adierse possession of any interest in 
land by a person who does not derive an\ benefit whales er during the 
penod of the alleged possession ) 

Note 8 

3a. (1937) AIR 1937 Cal 343 (340) 173 Ind Cas 439, Karat tan, Dey v. Deben. 
dra Lai Khan. 


Arts. 142 & 
Notes 7- 


Lam. 127 
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Arts, 132 & 13$ latter was dispossessed or the possession of the defendant became 
Notes 8-9 adverse to the latter, the date of dispossession of the plaintiff or 
the date when the possession became adverse to the plaintiff, would, 
for the purpose of these Articles, be the date on which his predecessor- 
in.title was dispossessed or on which the defendant’s possession 
became adverse to the predecessor-in-title. 1 ^ 

An adopted son does not claim through his adoptive mother, and 
her dispossession or a discontinuance of possession by lier is not one 
by the adopted son. 1 So also, a reversioner succeeding to an estate 
held by a limited owner, or a person succeeding to another in the 
event of a contingency, does not claim through the other. A dispos- 
session of the latter is not ft dispossession of the former." 

9. “Has been dispossessed or has discontinued the posses- 
sion.” — A dispossession must be distinguished from a discontinuance 
of possession. In Rams v. Buxton, 1 which was a case arising under 
Section 3, Chapter 27, 3 & 4, Will. IV, which used words similar 
to those used in Article 142 of this Act, Mr. Justice Fry observed : 

"In my view the difference between dispossession and the dis- 
continuance of possession might bo expressed in this way — the 
one is where a person comes in and drives out the others from 
possession: the other case is where the person in possession goes- 
out and is followed into possession by other persons.” 

This view has been adopted in numerous cases . 2 Thus, where A is 
in possession of land and B comes on the land and drives out A by 


lb. (1665) 2 Usd H C R 391 (892), Chandra Chodanghi v. Ttmmaxya. 

(1874) 21 Suth W R 282 (282). Ahmed Alt v. Haree Chand. 

(1930) AIR 1930 Cal 474 (476, 476) : 128 Ind Cas 201, Bhushan Mondal v. 
Sarbeshuar Mondal. 

(1925) AIR 1925 Oudh 729 (730) : 87 Ind Ca 3 1021, Shag wan Dm v. 
Ajudhia. 


(1669) 2 Beng LB AC 313 (315), Gobmd Chandra Sarnia v. Anand Mohan 
Sarma. (Once adverso possession has started against the predecessor 
in title of the plaintiff, then plaintiff does not get a fresh cause of 
action on his being entitled to the property ) 

(1919) AIR 1919 Mad 798 (808) : 41 Mad 749 : 47 Ind Cas 733, The Mtdna - 
pore Zammdar i Co v. Malay and\ Appasami N aider. 

1. (1905) 2 Cal L Jour 87 (94) : 9 Cal W N 795, Hard Chand Babu v. 

Bijoychand Mahatab. 

2. (1912) 16 Ind Cas 365 (367) : 40 Cal 173, Prosonna Kumar v. Sri Kantha. 

(A ghatnal docs not claim through his father as his predecessor 
within the meaning of S. 2, Limitation Act.) 

Note 9 

(1880) 28 W R (Eng) 954 (956) : 49 L J Cb 473 . 14 Ch D 537 : 43 L T 88. 
*2. (1930) AIR 1930 Cal 247 (248) : 125 Ind Cas 732, Baikal Das v. Kkirode 
Bandhu, 

(1925) AI R 1925-Mad 834 (835) : 87 Ind Cas 38C, Govmda Itamanuja v. 
Mahomed Esoof. 

(1919) AIR 1919 Mad 8 (10) • 49 Ind Cas 89, Kuppusamx Che tty ▼. Ilamiah* 
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a tortious act, the case is one of dispossession. 21 But where, for 
instance, A executes a transfer in favour of B and delivers to him 
the possession of the property transferred, the case is not one of 
dispossession hut one of discontinuance of possession by A from the 
date of tho delivery of possession under the transfer. 3 

There are, however, some essential features common to both 
dispossession and discontinuance of possession . 

1 In either case there must be a termination of possession on 
the part of the person who was in possession * 

2. It must be followed up by another person’s actual posses- 
sion.® 


(1022) AIR 1922 Oil 221 (225) G7 Ind Cas 1005, Behan Lai v. Nntya- 
nanda 

(1928) AIR 1923 Cal 101 (105, 10C) . 107 Ind Cas 95, Mohesh Chandra v. 
Hcmendranath. 

(1929) AIR 1929 Cal 297 (297) 6C Cal 914 . 119 Ind'Cas 2S9, Gaya Prasad 
v Bahyamant 

(1939) AIR 1939 Nag 7 (9), Ueherban Lulls v. Yusufhhan Kallu 
(193S) AIR 1939 Sind 198 (201) 176 Ind Cas COO, Arab Jhanglu v. 

Panjalshah Yahubaltshah 

(1926) UR 1026 Pat 130 (137) S Tat SO 91 Ind Cas 169, Midnapur 
Zammdary Co , Lid \ Ram Kanai Singh (Mere refusal by the land- 
lord to recognise lease does not amount to dispossession of the tenant. 
Positive act of dispossession is necessary.) 

(1910) 8 Ind Cas C39 (G12) : 35 Bom 79, Vasudeo Atmaram \.'EKnath BaL 
Krishna 

(1923) AIR 1923 Cal 1 (G) . 50 Cal 49 74 Ind C30, Cham Chandra v. 
Xaliush Chandra. 

(1910) A I R 191G Cal 751 (752) . 31 Iud Cas 242, Brojcndra Ki shore v. 
Bharat Chandra. 

(1921) A I R 1921 Pat 3G (3fi) 67 Ind Cas 717 5 Pat L Jour 592, Madan 
Mohan Smgh v L’nj Brhari Lai. 

(1921) AIR 1921 Pat 277 (277, 278) Cl Ind Cas 76, Bahadur Ah Khan v. 
Secretary nf Slate. 

(1922) A I R 1922 Mad 59 (61) 45 Mad 370 . G7 Ind Cas 24G, Ramiah 
Ramayya v. Koltamma. 

(1697) 7 Mad L Jour 18G (168), Kuhn animal v . Pichannai ayyan. 

2a (1860) 28 W R (Eng) 452 (454) 49 L J Et.220 5 Ex D 2G4 42 L T 4G3 : 
44 J P 488, Leigh v Jack 

(1939) AIR 1939 Nag 7 (9) 1333 Nag L Jour 418 (120), Mcharlan Lalh 

v. Yusufhhan Kallu. 

3. (1939) AIR 1939 Nag 335 (517) 177 Ind Cas fi (F B), Asaram v. 

Ludhestiar. 

(1918) MR 1918 P C 160 (181) 4G Cal C94 4G Ind \pp GO 50 Ind Cas 202 
(PC), Rani Kitar Manx Singh \ Nanab of Murshidabad (Court of 
ards alienating ward's property and alienee obtaining possession — 
Ward afterwards suing to recover property on the ground of the 
alienation not binding on him — There la discontinuance of possession 
bj the w ird on alienee obtaining possession undeT the transfer and the 
ward must sue within 12 jears of such discontinuance ) 

(1932) AIR 1932 P C 55i(55) 59 Ind ApprlSO 11 Fat*272 13G Ind Cas 
793 (P C), Bagesuan Charon Smgh \ Jagarnath Kuan. 

(190G) 29 All 281 (2S3) 3 All L Jour 1G : 1905 All W N 032, Madho r.am 
Smgh v. Sur^nit Knnttar. 

4. See cases cited in Toot-Note (2). 

5. See cases cited in Foot-Note (2) and Foot-Note (10a) 


Arts. 142 & 144 
Note 9 


/ 
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Arts. 442 & 144 
Note 9 


3 The latter’s jossession must bo adverse to the former. 1 * * * * 6 

Termination of possession : 

It is obvious that so long as a person continues to do acts of 
possession on a land ho cannot he said to terminate it ea Mere acts of 
trespass by the defendant are not enough to show that the plaintiff’s 
possession has terminated if ho has been enjoying the property in 
such manner as it is capable of being enjoyed. 7 “In order to defeat a 
title by dispossessing the former owner, acts must be done which are 
inconsistent with Ins enjoyment of the soil for the purposes for 
which he intended to use it, and therefore it is necessary to look at 
the position in which the former owner stands towards the land as 
well as to the acts done by the alleged dispos>sessor.’ ,7a What acts of 
the defendant are sufficient to establish a termination of the former 
owner's possession must be judged from the circumstances of the case 
and from the nature of the property in question. 71 * In Basant Kumar 


6. (1928) AIR 1928 Cal 118 (119) . 105 Ind Cas 3G9, Gopal Chandra v. 

Monmohmi Dasi. 

(1933) AIR 1933 Pat G (10) 141 Ind Cas 157 : 11 Pat 701, Chaturbhuj 
Singh v Sarada Charon Ouha. {Dispossession merely means exclu- 
sion from possession without consent of the person concerned ) 

(1931) AIR 1931 Rang 40 (48) : 8 Rang 55G . 129 Ind Cas 511, Maung Stn 
v. Maung So Mtn. (Per Brown, J : Possession by leave and license of 
another person recognising his title 13 not dispossession or discon- 
tinuance of possession.) 

(1893) 1893 Pun Ro No. 104, Sundar v. Ml. Rohonsu. 

[See also (1935) AIR 1935 AH G39 (G40) • 157 Ind Cas G9G, Kalin v. 
Mt Jayanti . ] 

Ca (1922) AIR 1922 Cal 224 (225) : G7 Ind Cas 1005, Behari Lai Nandi v. 
Nrtltjanand Ghost. 

7. (18S0) 28 W R (Eng) 452 (454) • 49 h J Ex 220 : 5 Ex D 264 • 42 L T 4G3 : 

44 J P 488, Leigh v. Jack. 

(1909) 1IC. 514 (516, 517) : SG Cal 28, Ganoda Sundari v. Naim 1 Banjan. 
(1930) AIR 1930 Oudh 304 (305) : 127 Ind Cas 47, Abdul Raliim v. Wazir 
All (Merc planting of trees on another’s land does not amount to 
dispossession unless there is denial of right of owner.) 

(1913) 20 Ind Oas 79 (80) (Cal), Pur na Chandra v. Ananta Keot. 

(1929) AIR 1929 Lah 71 (71) 109 Ind Cas C57, Mohammad Amm Khan v. 
Balanda (Collecting cattle on the land or fixing pegs or erecting a 
platform on it by the defendant will not be sufficient to make the 
owner out of possession.) 

(192G) AIR 192G Pat 130 (135) . 91 Ind Cas 1G9 : 5 Pat 80, Midnapore 
Zamxndan Co. Ltd. v Ram Kanai Singh. 

(1925) AIR 1925 Lah 53 (53) • 79 Ind Cas 39, Mnnna Lai v. Hamid Ah. 
(Mere paper dispossession by mutation of names does not amount to 
dispossession ) 

{190G) 11 Cal W N 18G (189) 4 Cal L Jour 5GS, Choudhry Shamanund v. 

1 > :- * 1 ” ■ • ‘I ir ", ■ 

7a (1917) A IR 1917 P C 18 (22) : *44 Cal 858 44 Ind App 104 : 40 Ind Cas 337 

(P C), Basant Kumar v. Secretary of State. 

[See also (1907) 35 Cal 9G1 (971, 972) : G Cal L Jour 735 : 12 Cal W N 
127, Jogendra Nath Rai v. Baldeo Das 

(1901) 31 Cal 397 (405), U'ali Ahmed Choudhry v. Tota Mea .] 

7b (1929) AIR 1929 Cal 297 (297) : 5G Cal 914 : 119 Ind Cas 289, Gaya Prosad 

v. Bat.yamani Dasi. (Where a Hindu widow, who had been enjojing 
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v. Sea dart/ of State , 6 tlicir Lordships of the Privy Council observed 
as follows : 

“ ‘It is impossible’, siys Lord Halsbury in Marshall v Taylor , 9 
‘to speak with exact precision about the degree of possession or 
dispossession that will do, unless you have regard, as Lout Justice 
Cotton said in Leigh v, Jack , 10 to the nature of the property.’ 
An exclusive adverse possession for a suflicicnt period may be 
made out, in spite of occasional acts done by tho formei owner 
on the ground for a specific purpose from time to time 
Com ersely acts, which puma facie are acts of dispossession, 
may, under particular cncumstances, fall short of evidencing any 
Lind of ouster. They may bo susceptible of another explana- 
tion, bear some other character or have some other object " 


the property as tenant-in common along with her brothers in-law, 
<tied to establish her possession and it appeared that her title had not 
been denied and that sho had been receiving rents and profits, held 
that there was no dispossession ) 

(1020) AIR 1020 Cal 417 (117, 418) 120 Ind Cas 101, Profulla Chandra 
\ Kshetra Lai Smha (Mere bringing of suit for rent against a 
person m possession is not an attempt to disturb possession of apirty.) 

(1900) 1 Ch 10 (23) CO L J Ch 67 81 L T 561 48 W R(Eng) 177 1CTLR 
44, Littledale \ Lmrpool College (Erecting and locking gates is not 
an act of dispossession } 

(1900) 3 Ind Cas 393 (309) (Cal), Sonafan Sheikh v Chain Sheikh (Where 
the plaintiff allows defendant the u«er of his land on payment 
of rent and defendant afterwards denies the plaintiff's title and pays 
rent to the superior landlord, these facts do not amount to disposses- 
sion but a<l\ erse possession ) 

(1880) 189G All \V N 277 (277), Abdulla v Hargu Lall (B trying to build a 
wall on A's land and prevented by order of Magistrate from doing so — 
No dispossession of I from date of order ) 

(1670) 13 Buth W R Gl (05, 66), A’uiid Kish ore Singh v Huree Pet shad 


tenure claimed — This view 6ecms questionable as there is no physical 
dispossession in such a case ) 

(1920) AIR 1920 Cal 757 (758) 60 Ind Cas 380, J laharaj Bahadur Singh 
v. Putin Mai 

(1901) 7 Oudh Cas 259 (203), Basaian Singh v Man ab Badshali Balm 
Beqam (Decree of the Settlement Court gu mg the mortgagees pro- 
prietary po' session of the property is a dispossession of tho mortgagors ) 
(1900) 9 Oudh Cas 292 (295), BajaMnmtazAli Khan \ Sai jn Singh (Asser- 
tion of under-proprietary title by the temnt doe-, not amount to 
dispossession ) 

(1915) AIR 1915 Cal 727 (723) 2G Ind Cas 306, Asiat Ullah v Sadat Ullah. 
(Where the proprietor was preiented from collecting the rent from his 
tenants, it was held that the case was one of dispossession ) 

(1935) 103 Ind Cas 697 (903) G2 Cal L Jour 177 (168) 03 Cal 300, 

Stirendra Kumar Boy v. Ahmed Nauab 
(1917) MR 1917 Pvt 528 (529) 39 Ind Cis 777 2 Pit L Jour 2b9, Baker 
Hussain \ Banjit Koer (If a person is completely ousted from his 
right to catch fish in water on his own land bi a definite act of 
aggression by another parti , such act amounts to a dispossession ) 

8 (1917) AIR 1917 P C 18 (22) 44 Cal 85S 44 Ind App 101 40 Ind Cas 

337 (P C) 

9 (1895)04 LJCh UG (1 IS) 1 Ch 641 12 R 310 72 L T 070 

10 (18S0) 28 W R (Eng) 452 (451) 49 L J Ex 220 5 Fv D 246. 


Arts. 142 & 144 
Note 9 
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Arts. 442 Sc 144 Where there has been, in fact, a cessation of possession, the 
Note 9 question of intention is immaterial, but in determining whether there 
has been discontinuance of possession, intention cannot altogether be 
left out of account. 10 * 

Another person must follow into possession : 

Where A is said to dispossess B, it clearly involves the idea that 
B's possession has terminated by the tortious act of .d and that A 
has entered into possession by driving out B. It has been held that 
it is necessary even to constitute a discontinuance of possession that 
the termination of one man’s possession must be followed by the 
actual possession of another. 10 ** A mere ceasing by the person in 
possession to occupy or enjoy the property is not a discontinuance 
within the meaning of the Article. 11 Nor would a resistance offered 
by one of several persons in possession to another of such persons in 


10a (1025) AIR 1025 Cal 081 (034): 85 Ini Cas 501, Abhoysanlar t. Satyendra 
Prasanna Bose. 

10b (1910) 8 Ind Cas G39 (012) . 35 Bom 79, Vasudeo t Ehxalh. (B obtaining 
decree for possession against A but failing to execute it within the 
period of limitation— This does not amount to discontinuance of pos- 
session by B.) 

(1913) 19 Ind Cas 3 (3) (Mad), Thangancami Theian v. Itajaram Xatdu. 
(Where the owner leaves the land in the possession of strangers for over 
20 years and lives away cultivating other lands.it constitutes abandon- 
ment.) 

(1881) 1881 Pun Re No 41, Lutf AU v. KhushvaU Bax 

(1897) 1 Cal W N 277 (278), Sonnur Ah Eazanka v. J. Euttman. 

(1914) AIR 1914 Upp Bur 44 (45) • 27 Ind Cas 981, Nga Po v. Kga So Pe 

(1923) AIR 1923 Cal 1 (6) 50 Cal 49 74 Ind Cas 630, Cham Chandra 
Praviamck v. Nahvsh Chandra Kvndoo. 

(1925) AIR 1925 Mad 831 (835) : 87 Ind Cas 3SG, Gotxnda Bavtanuja v. 
Mohomed Esoof 

(1919) AIR 1919 Mad 8 (10) : 49 Ind Cas 89, Kvppusxcamyr. Kusala Ramiahu 

(1921) AIR 1921 Pat 36 (36) : 57 Ind Cas 717 : 5 Pat L Jour 592, Madan 
Mohan Singh v. Braj Bihan Lai. 

(1929) AIR 1929 Pat 117 (120) : 8 Pat 519 * 115 Ind Cas G99, Bagesxrari 
Charon Singh v. Jagarnath Kuan. 

(1930) A I R 1930 Lah 303 (303) : 120 Ind Cas 792, Mongol Singh V.AhSher. 

11. (1917) AIR 1917 P C 18 (21, 22) • 44 Cal 853 * 44 Ind App 101 • 40 Ind Cas 
837 (P C), Basant Kumar v, Secxeiary of State. 

(1934) AIR 1934 Bom 207 (209) : 58 Bom 397 A 40G : 149 Ind Cas 832 A 
885 (F B). Knshnaji v. Madhusa. (AIR 1921 Tat SG, Followed ) 

(1919) A I R 1919 Mad 8 (10) : 49 Ind Cas 89, Kvppuswamyv. Kusala Ramiah. 

(1873) 20 Suth W R 183 (164), Pudar Bindoo MahanUe v. Mohesh Chundcr 
Sen (Receipt of rent is good evidence of possession but it does not 
necessarily follow that a party in possession has been disturbed because 
he cannot prove that he has collected rent of a particular portion of 
the property ) 

(1928) 107 Ind Cas 779 (780) (Lah). Nur Khan ■>. Fakir Abdullah. (Where 
a person is shown to have been in possession of land for a number of 
scars, the mere fact that the land was not cultivated during certain 
harvests does not malic him out of possession during that period ) 

(1919) A^I R 1919 Cal C94 (695) 44 Ind Cas 297, Bengal Coal Co. Ltd. v. 


(1908) * 
11881) 
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his attempt to get separate possession o£ his shave amount to a 
dispossession of the latter. 11 * In McDonnell v. McKinty, 12 which 
was alsq a case under Section 3, Chapter 27, 3 & 4 Will. IV, 
Blackburne, C. J., observed : 

“The word ‘discontinuance’, I understand to mean an aban- 
donment of possession by one person followed by the actual 
possession of another. Tki3, 1 think, must be its meaning ; for, 
if no one succeed to the possession vacated or abandoned, ^there 
would bo no one m whose favour or for whose protection the 
Act would operate. To constitute discontinuance there must be 
both dereliction by the person who has the right and actual 
possession to be protected. ... In confirmation of these remarks, 
I may here refer to all the authorities which have been cited, 
and which prove, if proof was required, that actual possession is 
the object of the Statute and that to apply its provisions to any 
other case would be to violate its plain meaning and policy." 
Possession of new-comer must be adverse to the former possessor : 
This element is also necessary in order to constitute a disposses- 
sion or a discontinuance of possession ls For, if the possession of the 
new-comer were not adverse to the former possessor, it would be 
consistent with the right of the former possessor and would therefore 
furnish no cause of action to him m respect of which tune can run 
against him. Thus, when any person, whether a father or a stranger, 

(1930) AIR 1930 Lah 303 (303) . 120 Ind Cas 792, Mangel Singh v. Ah 
Slier (Waste land— Possession is presumed to be with owner, and 
mere fact that owner has allowed his land to remain waste does not 
amount to discontinuance of possession ) 

(1923) AIR 1923 Rang 138 (139) 79 Ind Cas 817, Mating Pan v. Maung 
Po Maung I Omission to cultivate the land does not amount to 
abandonment ) 

(1921) A I R 1921 Bom 3G8 (3G9) • 45 Bom 1020 G2 Ind Cas 101, Stiamirao 
Shrtnivas v Ohintabai Padappa. 

(1929) AIR 1929 Pat 685 (C91) . 9 Pat 417 . 122 Ind Cas SOI, Gopi Bam v. 
Jagarnath Singli (In the case of mineral rights non-urer is not an 
abandonment of possession on the part of the owner ) 

[See (1930) \ I R 1930 Lah 633 (631) 121 Ind Cas 733, Stufda Smgh 
\ . Lehna Singh 

(1939) AIR 1939 Nag 7 (9), Mehcrban Lalli Pvijaia v, Yusuf khan 
Kali it Ptnjara (It imports abandonment ) 

(1938) AIR 1933 Bind 193 (201) 178 Ind Cas G90, .4 rob Jhangln \ . 
Pantalshah Yahubahshah (It must bo in the nature of an 
abandonment ) 

(1929) AIR 1929 Oudh 402 (405) 119 Ind Cas 866, Mubinulnissa v. 
Ah ZT»mm. 

(1900) 2 Bom L R 620 (621), Bah Khetn v Dnyanu Balaji.) 
Ila.(1929) AIR 1929 Cal 297 (297) • 50 Cal 914 119 Ind Cas 2S9, Gaya Prasad 
v Balyamani Cast. 

12. (1847) 10 Ir L R 514. (Cited in A I R 1931 Bom 207 (209) ) 

13. See cases cited in Foot-Note 6 ante 

(1893) 1893 Pun Re No 104, Sundar v. 3/f liohonsu (The terms ‘disposses- 
sion’ or 'discontinuance of possession’ will not applv to the case of a 
permwsisc occupation by another or an occupation which recegni-es 
the proprietors right of another ) 


Arts. 142 & 145 
Notes 
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Arts, 152 & 154 onters upon the estate of an infant anti continues in possession, the 
Notes 9-11 Court will consider such person entering only as guardian to the 
infant and his possession would be deemed to have begun a<j that of 
bailiff or agent of the minor and to have continued as such, until 
after the minor had arrived at the ago of majoiity he did something 
to convert it into a wrongful possession on his own account. There 
is no dispossession or discontinuance of possession in such a case. 14 

10. Defendant must be in possession at the date of the 
suit. — Tho suit contemplated by Articles 142 and 144 being one 
for possession, i. e., for tho dispossession of the defendant from the 
property of which possession is claimed, 1 it is clear that, at the date 
of the suit the defendant must bo in possession* A mortgaged 
property to B with possession and thereafter died. C, one of A's 
heirs, received the proprietary allowance from tho mortgagee exclu- 
sively for several years. It was held that this would not constitute 
adverse possession of the mortgaged property inasmuch as, until 
redemption, the possession was with the mortgagee and none of A's 
heirs was entitled to the possession until redemption. 3 

11. “Possession,” what Is. — A possession in fact must be 
distinguished from a possession m law. A possession may exist in 
fact but not inlaw. Thus, the possession by a servant of his master’s 
property is for some purposes not recognised as such by law, but is 
merely regarded as a detention or custody rather than possession. 1 
Again, a possession may exist in law but not in fact. Thus, the 
owner of a diluviated land would inlaw be deemed to be in possession 
of the land notwithstanding that, actually, he could not have been 
in possession of it. Similarly, the owner of a land, who has parted 
with the surface rights therein, ts deemed to be in possession of 
the subsoil, though as a matter of fact he is not m actual possession 
of it. 2 The possession thus attributed to him by law is known as 

14. (1910} 8 Ind (La 639 (G42) . 12 Bom L R 95G (968, 969) : 35 Bom 79, Yatu- 
dco v. Ehnath. 

Bote 10 

1. See Note 3 

2 (1928) AIR 1923 Oudh 155 (188) : 103 Ind Cas 817, Abdul Halim Khan v. 
Saadat Ah Khan 

(1926) AIR 1926 CaJ 11CG (1168) • 97 Ind Cas 1003, Birendra Nath Kay v- 
Salis Chandra Jourdar. 

3. (1B80) 3 All 21 (35) (F B), Umr-un-nissajv. Muhammad Yar Khan . 

Note 11 

1. Salmond’s Jurisprudence, 8th Edition, p 291. 

See (1801) 30 L J C P 253 (256, 257) : 10 0 B (N s) 227 : 7 Jur (n s) 948 : 
123 R R 681, White v. Bailey (A sen ant, bailiff or any person 
occupying land in a merely ministerial character docs not acquire 
possession, (in a legal 6cnse) ) 

2 (1931) AIR 1931 F O 162 (164) : 132 Ind Cas CIO * 58 Ind App 226 t 59 Cal 
60 (P C), lihvpendra Mar ay an v. Kajesu.ar Prosad, 

(1926) AIR 1926 Pat 130 (135) : 5 Pat 80 . 91 Ind Cas 169, Mtdnapore 
Zanixndar » Co. v. Earn Kana »• 

(1921) AIR 1921 Pat 231 (236) . 67 Ind Cas 744 : 5 Pat L Jour 632, Qaja. 
dhar Prasad v. Dulhm Oulab Koer. (Submerged land } 
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construct 1 t c po-*«ev=sion. Such corset motive possession is really nothing Arts. 442 & 144- 
more than the right to take physical possession, and does not depend Note 11 
upon user? 

A possession in fact may he cither in respect of a corporeal 
properly, or in lespcct of an incorporeal right such as a right to an 
office, a dignity, or a monopoly. But in either case two elements 
must exist in older to constitute a possession in fact — the animus 
possidcndi and the corpus possessions. The former is the mental 
element and consists in the intent to possess. The latter is the 
physical element and consists m the concrete realisation of the 
intent by actual user of the thing sought to bo possessed. 4 

What constitutes corpus possessions in the case of corporeal 
property differs, howe\ er, to somo extent fiom what may be 
necessary to constitute corpus posscsstonts m the case of incorporeal 
property. In the case of corporeal property it consists, accoiding to 
Sir John Salraond, in the continuing exclusion of alien interference 
coupled with the ability to use the thing oneself at will. Actual use 
of it is not essential In the case of incorporeal property it consists 
in actual continuous use and enjoyment, that being the only possible 
mode of exercise in such cases J 

It follows from the abovo discussion that acts of user without 
the animus 2 >ossidendi or the intent to possess do not constitute 
possession at all and therefore do not constitute adverse possession. 53- 

3 Salmond’s Jurisprudence, Bth Edition, p 291 

(1931) AIR 1931 P C 1G2 <1F.4) 132 Ind Cas G10 58 Ind App 228 59 Cal 

80 (P C), Bhupendra Xarayan v Rajeswar Prosad. 

4. Silmond’s Jurisprudence, 8th Edition, pp. 291 to 391 

(1902) 27 Bom 43 (51) 1 Bom L R 721, Tarubai v V enkal Rao. (Possession 

of a right consists in the exercise of the right ) 

8. Salmond’s Junsprudcnco, 8th Edition, pp. 319, 320. 

(1914) A I R 1911 All 2b7 (297) 2G Ind Cas 8G, Inaijat Hussain v Secre- 
tary of State 

5a (1915) A I R 1915 Mad 720 (721) 21 Ind Cas 735. Boyanna v Asethu 
[Occupation for storing hay for 36 jears does not by itself create title 
by adverse possession— But if there be animus possidentis manifested 
by transfers, presumption of title arises ) 

(1924) AIR 1921 Mad 197 (198, 199) 46 Mad 8GG 75 Ind Cas 38, Taluk 
Board, Dxndigul ' Venkatarama Ayyar (Oramanatham in Madras 
villages— Indiscriminate miscellaneous use bv s lllagers does not amount 
to adverso possession ) 

(1873)20 Suth W R 2S5 (255), Ooma Churn Choicdhry v Umbtca Churn 
Dcy (Lind u=ed bv neighbouring villages as a glazing common ) 

(1914) AIR 1914 Sind 119 (120) 8 Sind L R 331 29 Ind Cas 51, Sultan 
Mahomed v Secretary of State. 

(1925) AIR 1925 Pat 210 (216) 3 Pat 915. 80 Ind Cas 544. Narayan Singh 
v. Biftfar i4J» Khan 

(1934) AIR 1931 All 6S3 (883) 153 Ind Cas G72, Mahabir Singh v Sheo 
Shankar Stngh (A miscellaneous user such as making onlv a tempor- 
ary use of the land for occasional necessities of a householder cannot 
create any title b> ad\ erso possession , a miscellaneous user of this sort 
is not possession at all ) 

(1922) AIR 1922 Lah 59 (59) 74 Ind Cas 2S2, Bhuru \ Data Ram (U^r 
of an intermittent nature accompanied by no asset tion of rtght is a 
scry common phenomenon in this country and arouses no opposition 
— Such user docs not amount to adverse possession ) 
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Arts. 152 & Hi Tims, meie acts of trespass without any intent to jwssess do not 
Note ii constitute adverse possession. 6 The tying and grazing of cattle by a 
person without title on vacant or waste land, do not, in this country, 
excite any particular attention and are neither meant to denote nor 
understood as denoting an intent to possess, and consequently do not 
constitute possession. 7 In the case of uncultivated and junglo land 

(1900) 1 Ch 19(23) : 81 L T 564 : 48 W R (Eng.) 177 : 1G T L R 44, LillltdaU 
v. Lntryool College. 

(1905) 8 Oudh Cas 177 (180, 181), Sheo JJaram Singh v. Bodal Singh. 

<3. (1883) 7 Rom 323 (327) : 7 Ind Jur G13, Anandrav v. Shankar. 

(1925) AIR 1925 Tat 568 (509) : 88 Ind Cas G7G, Kedar Bath v. Amnia 
Mandal. 

(1935) AIR 1935 Cal 760 (761) : 159 Ind Cas 752, Bhahani Prosanna v. 
Manmdra Chandra. (Adverse possession must be continuous. A series 
of isolated acts ol trespass fall 6hort of the requisite.) 

(1923) AIR 1923 All 399 (400) 71 Ind Cas 265, Lakhu, v. Lalsingh. (Tem- 
porary user which would be unnoticed or permissible would not 
amount to adverse possession.) 

7. (1934) AIR 1931 Lah 9G0 (961) : 153 Ind Cas 9G4, Labha Stngh v. Muni - 
cipnl Commissioner, Amntsar. (Non-payment of rent makes no 
difference ) 

(1909) 4 Ind Cas 314 (31G) (P B) (Lah), Bawa Naramgir v. Mir an Bakhsh. 

(1916) AIR 1916 Lah 294 (294) : 3G Ind Cas 207, Lachman Das v. Kara- 
s\ngh Das 

(1917) AIR 1917 Lah 391 (391) : 42 Ind Cas 412, Fatteh Khan v. Bisakhx 
Bam (Storing dung cakes and tying sheep on site is not sufficient to 
gi\e a title by adverse possession.) 

(1923) AIR 1923 Lah 25 (26) . 69 Ind Cas 4, Mansa v. Khushah Bam. 
(Acts of u<cr ov er waste land such as tethering of cattle and storing 
fodder and grazing of cattle, are insufficient to establish adverse 
possession ) 

* (1918) AIR 1918 Cal 844 (846) : 27 Ind Cas 610, Mahabir Misser v. Nanda 

Kishore Misser. 

(1910) AIR 1916 Nag 90 (91) : 13 Nag L R 25 ■ 39 Ind Cas 54, Radhikadas 
v. Earmohanlal (Occasional tethering of cattle and stacking grass on 
vacant site is not dispossession ol owner.) 

(1926) 98 Ind Cas 880 (880) (Lah), Ktadar v. Shib Bam. (User of a vacant 
site in a village abadi by tying up of cattle and keeping of heaps of 
dung is wholly insufficient to create an adverse title or to establish 
acts of ownership ) 

(1924) AIR 1924 Lah 370 (372) : 69 Ind Cas 573, Waetrt Mai v. Ganqa 
Bam. (Tying cattle and storing cowdung cakes on a vacant site.) 

(1929) AIR 1929 Lah 432 (432) : 215 Ind Case 71, Lajpat Bai v. Sohna. 
(Tethermg of cattle on a vacant site, keeping dung cakes and building 
a khurli ) 

(1934) AIR 1934 Lah 684 (085) : 154 Ind Cas 919, Ml Aisha Bibee v. Allah 
Bakhsh. (Where the defendant in proof of his plea of adverse posses- 
sion over a certain land relies on various acts of enjoyment such as 
dumping of rubbish, tethering of cattle, enclosing laud with wall, 
etc , such acts if they stood by themselves would not be sufficient to 
prove adverse possession on the part of the defendant, but they taken 
in conjunction with the fact that the defendant bad enclosed the land 
in dispute which had been in existence for a period much longer than 
twelve years would be sufficient proof of adverse possession.) 

(1912) 13 Ind Cas 467 (467) (Mad), Yeeranna v. Chelammayya. 

(1937) AIR 1937 Lah 492 (493) •. 173 Ind Cas 971, Dwarka Das v. Munici- 
pal Committee Amritsar. 

(1909) 4 Ind Cas 314 (315) (Lah), Bawa Karaingvr v. Mira Bakhsh. 
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which produces nothing but self-sown trees and a seasonal crop of 
wild grass, it has been held by their Lordships of the Privy Council 
that sporadic invasions by the person without title and the grazing 
and carrying away of grass and the cutting of fuewood do not amouut 
to such possession as will enable him to proscribe for a good title. 8 
For other instances, see the undermentioned cases. 9 

[But (1034) AIR 1931 Mad 274 (274) 148 Ind C.is G31, Rama- 
It nga Pandaratn v. Anthonunuthu Vathtar. (Mere storing 
manure and having cattle upon the laud aio not sufficient to 
establish adverse possession But erection of a fence and enjoj - 
ment of fruit are clear acts of adverse possession )] 
a. (1930) AIR 1930 P 0 231 (282) . 11 Lah C38 : 57 Ind App 273 : 127 Ind 
Cas 537 (P C), Jahandad Khan v. Abdul Gha/ur. 

0. (1917) AIR 1917 All 415 (41C) : 42 Ind Cas 890. Gajadhar v Bhiman. 

(Occupation of Ban jar land by a tenant, in the shape of stacking cow- 
dung, erecting a kneha hut and tho like, does not amount to adverse 
possession against the landlord.) 

(1923) AIR 1923 All 557 (557, 559) : 74 Ind Cis 252, Maqhul Hussain r. 
Ahmad Husain. (Vacant land lias being used by the Municipality 
for the deposit of refuse— Such u«cr will not amount to adverse posses- 
sion against tho owner or dispossession of the owner.) 

(1937) AIR 1937 All 238 (240) 169 Ind Cis 151, Daya Shankar v Debt 

Bin (Isolated plot of plaintiff zamindar occupied In tenant of 
another zamindar— Attention of plaintiff not directed to question of 
whether it was in his mabal or in that of other zamindar — Plaintiff 
is deemed to be in constructive possession and there i» no dispossession 
of the plaintiff.) 

(1892) 16 Horn 838 (341), Framji Cursttjx v Gohtildas Madhowji (Vacant 
sito — Temporary acts of user without any claim of ownership being 
thereb} intended is not adverse possession ) 


(1924) AIR 1921 Lah 492 (492) 78 Ind Cas 152, Mangat Ravi v. Siraj- 

ul-IIasan (Merely burying dead bodies in waste land docs not amount 
to dispossession so as to be adverse to the real owner ) 

(1938) AIR 193B Lah 324 (324) 176 Ind Cas 930, Shah Niu az v Qhulam 
Shah (Waste land — Building of temporary chhaprar, surrounded bv 
ordinarj enclosure of bushes, is not sufficient to constitute adverse 

(1917) AIR 1917 Oudh 20 (23) 41 Ind Cas 80, Rati Pal v Riptn Chandra 
Chatter jee. (Mere casual acts of cutting wood in a large tract of jungle 
or occasional acts of cultivation need not be treated as an ouster of the 
owner's possession ) 

<1929) AIR 1929 All 428 (129) HG Ind Cas 81C, Chen v Eamscuak 
(Planting by residents in the abadi of trees. ou vacant land near their 
houses cannot bv itself be auj evidence of the establishment of exclu- 
sive possession ) 

(1927) AIR 1927 Cal 49 (50) 93 Ind Cas 849, Nando Kumar v Emdad 

Ali (In the case of waste land the cutting of hogla which is a wild 
grass where it is not supposed to be the exclusive property of any one, 
is not an act of possession by any party ) 

(1920) AIR 1926 Lah C15 (C16) 97 Ind Cas 705, Balia v. Kttr Moham- 
mad (Erection and user of a cattle shed on a vacant site ) 

(1933) AIR 1933 Bom 314 (317) 145 Ind Cas 408, Secretary oj State v. 

Jaierchand Panajt (The physical facts proved coupled with the evi- 
dence in tho case proved adverse possession.) 

<1920) AIR 1920 Cal 757 (75S) 60 Ind Cas 3SC, Mohaiaj Bahadur Singh 
\. Pulin Slal (Where wiffc the intention of taking possession of & 


Arts. 142 & 144 
Note 11 
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Arts. 142 & 144 
Note 11 




Again, the tneie existence of the animus possidendi will not be 


strip of waste land belonging to the plaintiff, defendant deposits earth 
excavated from a tank and cuts the trees thereon and plaintiff sued 
more than 12 jears afterwards to recover possession. Held, that the 
acts of defendant amounted to ouster of plaintiff.) 

(1929) AIR 1929 Lah 52G (527) : 117 Ind Cas 81, Den Ditla Ram v. 
War yam (Dumping of rubbish, tethering of cattle, etc., if they had 
stood by tbemsclv es, would not have been sufficient to prove adverse 
possession on tho part of the defendant, but in conjunction with tbo 
fact that the defendant had enclosed the land in dispute with a wall 
which bad been in existence for a period much longer than 12 years, 
were sufficient proof of his adverse possession.) 

(192G) AIR 1920 Lah 5G5 (5GG) . 96 Ind Cas 328, Makhan v. liar nan. 
Singh (Depositing manure on a v a cant site in an abadi without the 
actual possession of the site, does not amount to adverse possession.) 
(1923) AIR 1923 Lah 35 (35) G9 Ind Cas 3G3, Ram Das v. Chandu 
(1922) AIR 1922 Lah 325 (327) G4 Ind Cas 87G, Birjoo v Bhik.hu. (Where 
one of co-sharers sold a definite portion of the unpartitioned shamilat, 
which did not belong to him exclusively, and aftef the sale thestranger 
vendees occupied the land and enjoyed it precisely in the same way as 


not having been shown that it was impossible in the nature of things 
for the strangers to occupy the land by corporal contact, the element 
of continuity and the necessary adversity have not been established ) 
(1928) AIR 1928 Mad 117G (1180) 52 Mad 25 115 lad Cas 49, Secretary 
o f State v Kuthalanathnsicami Temple (Fugitive and intermittent 
acts of ownership would not establish any effective possession ) 

(192G) AIR 1926 Mad 235 (23G) 92 Ind cas 18, Municipal Council, Cochin 
v. Bavu Deiussi. (The act of sweeping the land occasionally by tho 
municipality cannot be said to be ad verso possession as against the real 
owner.) 

(1915) AIR 1915 Mad 720 (720) r 24 Ind Cas 735, rutloor Boyanna v. 
Golvsu Asethu. 

(1900) 1900 PunLRp. 142 (143), DeiiDitta v. Ida. (The mere fact of certain 

"•if— 1 ,r.l - 1 .... 1 .1 , , . ■ , 


(1879) 3 Bom 452 (584), Bhaskarappa v Collector of North Kanara. (Carry- 
ing on cultivations in different parts of a forest does not itself make 
one an owner of the forest.) 

(1924) AIR 1924 Lah 492 (492) 78 Ind Cas 152, Mangat Ram v Siraj-ul- 
Hasan. (Using land for burial purposes for more than twelve years 
does not constitute adverse possession.) 

(1928) AIR 1923 Lah 112 (112) • 10G Ind Cas G15, .Mu All Rant v. Earkesh. 

(1926) 96 Ind Cas 452 (453) (Pat), Eemat v. Earn Sahu. (Mere throwing of 
rubbish and house sweeping-, on the land in dispute.) 

(1931) AIR 1931 Lah 489 (490) . 134 Ind Cas 294, Natcab Khan v. Abdulla 
Khan (Erection of Khurli or mud trough and other such temporary 
and flimsy erections do not give rise to adverse possession-) 

(1927) AIR 1927 Lah 41G (417) : 102 Ind Cas 9, Kvnj Lai v. Ramjt Lai. 
(Planting of trees on common land is not adverse possession.) 

(1927) AIR 1937 Cal 97 (96) 94 Ind Cas 5, Mohendra Nath v. Nabadwip 
Chandra. (Occasional user of land for the purpose of exercising a 


5 


trespass.)) 
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sufficient without actual vsn.* 0. Thus, the more entry of a piece of 
land in the Revenue Records as Government waste does not transfer 
possession to Government.*^ 

As regards the corpus jwscssionis, the natuie of the requisite 
possession must vary with the nature of the subject possessed. The 
possession must he a kind of possession of which the particular 
subject is susceptible 10 A forest land on bills, very little of it being 
capable of cultivation, “is far removed as a subject of definite pos- 
session from lands under continuous and permanent cultivation, 


[See also (1022) AIR 1922 All 50 (51) 70 Ind Cas 463, Md Shaft 
v. Ihndeshari Singh (Planting of trees on another person's 
land is actise trespass ) 

(1929) AIR 1929 Oudh 323 (330) : 114 Ind Cas 815, Jaqatjxl Singh 
Muhammad Atghar Afi (E\ery owner must be presumed 
to know the boundary of his own land and if he allows another 
person to cross that boundary and occupy an area of at least 
25 acres, possibly more, and plant thereon a number of trees 
and forbid the owner’s men to enter the land, and this posses- 
sion extends for a period of over 12 years, it must be held that a 
title has been obtained by adverse possession )] 

9a (1934) G7 Mad L Jour 43 (N R C) (Where the land is a waste land, mere 
assertion of hostile title bv another and a sale of the land b\ him to a 
third parts is not snflicicnt to disturb the true owner ) 

(1929) AIR 1929 Pat 635 (G9J) 9 Pat 447 122 Ind Cas 801, Gopiram y 

Jagarnalh Singh (Defendant not owner of sub-soil granting lease to 
A’, m 1887 — Lessee working mines only in 1913 — X cannot bo said to 
be in possession from 1887.) 

(1927) AIR 1927 Cal 117 (121) : 101 Ind Cas 62, Pannalal Qhnse v. Adjat 
Coal Co., Ltd, (Asserting possession in a written statement is not 
sufficient to show possession ) 

(1933) AIR 1933 Nag 202 (203, 204) 142 Ind Cas 493 • 29 Nag L R 187, 
Jff Manju v. Gulab Rao (Mere continuation of name in tho muta- 
tion register does not amount to adverse possession ) 

9b (1914) 24 Ind Cas 813 (818) 7 Sind L R 1C9, Secretary of State v. Jhishtak 
Singh 

(1911) 10 Ind Cas 3G3 (3G5) (Cal), Joy Kali Roy Choudhury v. Uemangim 
Debt 

(1913) 18 Ind Cas 811 (813) (All), Gangtx Sahai v Kanhatya Lai, 

[See also (1919) AIR 1919 Oudh 80 (R2) 22 Oudh Cas 3G9 51 Ind 
Cas 317, Bhagiuan Bahsh Singh \ Sant Prasad, (Where there 
was no invasion of plaintiff's rights beyond certain entries in 
the settlement khewat no question of adierse possession arises.) 
(1907) G Cal L Jour 472 (18G), ilv M'aeuuddm v. Lala Deoki 
Kandan ] 

10 (1931) AIR 1931 P C 23 (25) 147 Ind Cas 545 Cl Ind App 78 . G1 Cal 2G2 
(P C), Sccietary of State v Debendra Lai Khan 
(1922) AIR 1922 P C 181 (181, 182) GO Ind Cas 151 48 Ind App 395 

44 Mad 833 (P C) Kuthah Moothaiar v Knnharan Rutty 
(1914) AIR 1914 Cal 7G2 (7G3) 23 Ind Cas 130, llemchandra v Secretary 
of State (It is ns unnecessary as it would be impossible for the 
grantee of a fishery to exercise his rights o\er esery put of the fishery 
in order to as old losing them by lapse of time ) 

(1903) 31 Cal 397 (405), Wall Ahmed Chondhry v Tola 3Ieal, Choudhry 
(Acts indicatnc of possession must \arv according to the nature of 
the property over which pos-cssion is exercised and in the case of 
waste linda, the cutting of grass and grazing of cattle would be the 
ordinary acts by which possession would be asserted Rut where the 
acts ire being done bi persons on the waste lands of their landlords, 
the principle can onli applv, if the acts done were such as to amount 
to an assertion of possession adierso to the Hndlords, and were not 
acts which were done with their permission ) 


Arts. d42 & 144 
Note 11 
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Arts. 142 & 144 compactly situated and capable of being remembered with identifies- 
Notes 11-12 tion as the lands held and occupied in articulate plots or under 
leases.” 11 The Crown, in the case of a fishery belonging to it, 
exercises its rights by granting leases or licences to fish ; it does not 
itself fish. Consequently the granting, by a person other than the 
Crown, of leases or licences to fish in the case of a fishery which 
prtma facie belongs to the Crown is evidence of usurpation by that 
person of the distinctive rights of the Crown and is thus most 
significant evidence of adverse possession. 12 

Where a peison entitled to possession enters in the assertion of 
that possession, the law vests the actual possession in him. If there 
are two persons in a field each asserting that the land is his, and 
each doing some act m tho assertion of the right of possession and if 
the question is which of these two is in actual possession, it must be 
held that the person who ha s the title is in actual possession and the 
other person is a trespasser. 13 

12. Possession of part, if possession of whole. — It is a 
well settled proposition of law that in the case of a rightful owner 
of property, proof of actual possession of a part of the property 
will be sufficient to prove his possession of the whole, excopt such 
portions of it as may he in the actual possession of another. 1 
But, in the case of a trespasser, claiming to bo in adverse pos- 
session against the true owner, the trespasser will not be deemed 

(1935) IG3 Ind Cas 897 (902) • 63 Cal 300, Surendret Kumar Roy Chowdhury 
v Ahmed Natcab Chowdhury. 

(1939) AIR 1933 Mad 454 (455) : 178 Ind Cas 301, Atchayya Patrudu v. 
Jalaluddui Sahib 

(1917) AIR 1917 P C 18 (22) : 44 Ind App 104 44 Cal 853 : 40 Ind Cas 337, 
Basant Kumar Boy v. Sccretaiy of State. 

(1910) 7 Ind Cas 700 (701) (Cal), Raj Krishna v. Muktaram Das. 

(1923) AIR 1923 Oudh 470 (471) : 110 Ind Cas 569, 2Id. Hasan All v. Ear 
Nath Kuer. 

(1926) AIR 1926 Pat 130 (135) • 5 Pat 80 • 91 Ind Cas 169, Hidnapvr 
Zamxndary Co. v. Bam Kanm Singh Deo. 
t m.o> t- . • i - Lord Lovat. 

• . . Young. 

:105LT 567: 55 SJC86:27 

(1903) 7 Cal L Jour 414 (421) . 12 Cal W N 273 : 3 Mad L Tan 212, Mina 
Shamsher Bahadur v. Kunj Behan Ball. 

<1931) AIR 1934 Cal 294 (295) : 149 Ind Cas 1109, NalaU v, Abhoya Chan- 
dra Stl. 

(1933) AIR 1933 Sidd 132 (141) : 176 Ind Cas 549, Tahilram Tackchand v. 
Mt. Miral 

11. (1922) AIR 1922 P C 181 (181, 182) 66 Ind Cas 451 : 48 Ind App 395 5 

41 Mad 883 (P C), Knthah Moothaiar v. Kunharan Kutty. 

12. (1934) AIR 1931 P C 23 (25) 147 Ind Cas 545 . 61 Ind App 78 : G1 Cal 262 

(P C), Secretary of State v. Dcbendralal Khan. 

13. (1909) 4 Ind Cas 442 (447) (Cal), Bidhumukhi Dasi v. Jitendra Nath Roy. 

Note 12 

1. (1901) 26 Bom 410 (416) : 4 Bom L R 28, Y ithaldas v. Secretary of State, 

(1936) 164 Ind Cas 452 (454, 455) (Cal), Durgaram Chaudhury v. Amnia 
Chandra. 
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o be in possession of the t\ hole of a property merely because he Arts. 142 & 1 44- 
s in possession of it part of it. 8 The reason is that, as will be Note 12 j 
seen in Note 53 infta, in order to constitute adverso possession, the 

(1903) 3 Mad L Tim 212 (220) : 12 Cal W N 273 • 7 Cal L Jour 414, Mtrza 
Shamsher Bahadur v, Munsht Kunj Behan Lai. 

(1921) AIR 1921 Pat 879 (3S9) 57 Ind Cas 780 5 Pat h Jour 5C3, Ramlal 
v Satya Xtranjan Chakraiarti, 

(193S) AIR 1933 Pat 222 (223) . 17 Pat 210 , 175 Ind Cas 105, Chandra 
Mohan Smgh v Butu .Mian (Largo area of waste land settled with 
tenant — Cultivation of bulk of demised land amounts to enjoyment of 
possession for purposes of Article 142 in absence of specific acts of 
adverse possession ) 

2. (1S9C) 24 Cal 25G (259) : 1 Cal W N 801, Moftint Mohan Roy v. Promoda 
Nath Boy, 

(1903) 31 Cal 397 (101), TTVifi Ahmed v. To/a Meah. 

(1907) 34 Cal 753 (774) 5 Cal L Jour 583 : 12 Cal W N 193, Brojo Nath 
Bose v Durga Pershad Singh. 

(1935) 1G3 Ind Cas 897 (902) ' G3 Cal 300, Surcndra Kumar Roy v. Ahmed 

(1935) 1G4 I C 452 (154) (Cal), Durgaram Choudhury v. Amnta Chandra . 

(1901) 9 Cal W N 292 (300), Bagdu Majhi v. Durga Prasad Stngha. 

(1915) AIR 1915 Cal 4G4 (173) . 29 Ind Cas 150, Amnta Sundan v. Shee- 
rajuddtn Attained, 

(1919) AIR 1919 Cal 782 (795) . 47 Ind Cas 315 (S B), Shtb Chandra Roy v. 

Harendra Lai Rax 

(1921) AIR 1921 Cal 277 (2S2) 66 Ind Cas 923, Maharaja of Cooch-Bchar 
v Mahendra Jtanjan Rat Chaudhurt. 

(1925) AIR 1925 Cal 931 (983) 85 Ind Cas 591, Abhoy Sanlar v. Satyendra 
Prasanna. 

(1927) AIR 1927 Cal 117 (121) : 101 Ind Cas 02, Panna Lai Ghose v. Adjat 
Coal Co. Ltd 

(1935) AIR 1935 Cal 7G0 (7G2) 159 Ind Cas 752, Bhabam Prosanna 

Lahirs v Mansndra Chandra Roy. 

(1930) AIR 1930 Lah 76 (77) 120 Ind Cas 531, Mohammad Sadtq v Allah 
BaUsh 

(1930) AIR 1930 Lah 303 (301) 120 Ind Cas 792, Mangal Smgh v. Ah 

Sher 

(1914) AIR 1914 Mad 380 (3S0) 23 Ind Cas 520, Karta Kownden v. 

Raghaia Reddt 

(1903) 3 Mad L Tim 212 (220) 12 Cal W N 273 7 Cal L Jour 114, Mtrza 
Shamsher Bahadur v. Munshl Kunj Behan Lai 

(1928) AIR 1928 Oudh 470 (471) . 110 Ind Cas 5G9, Mahomed Hasan Ah 
v. Hamath Koer 

(1932) AIR 1932 Oudh 135 (137) 135 Ind Cas G89, Indar Gtr v. Special 
Manager , Court of Wards , Balrampur Estate. 

(193G) AIR 1930 Oudh 207 (208, 209) 165 Ind Cas 104, Ramzan v. 

Md, Ahmed Khan 

(193G) AIR 193G Oudh 337 (390) 1G1 Ind Cas 118, I’aifop Bahadur Singh 
v Jagatjit Singh 

(1920) AIR 1920 Tat 333 (394) 55 Ind Cas 113, Lodna Colliery Co , Ltd 
\ Bipin Behan Bose 

(1920) AIR 1920 Pat 512 (54G) 5G Ind Cas 181 . 5 Pat L Jour 273, 

Pramatlia Nath v A J. Meik. 

(1921) AIR 1921 Pat 379 (339, 390) . 57 Ind Cas 7SG, Ram Lai Kan P.aj 
v. Satya Xtranjan 

(1921) AIR 1921 Pat 402 (11G) 83 Ind Ca, 205 3 Pat 85, Sasht Bhusan 
v. Ramjas Agartialla. 

(1927) AIR 1927 Oudh 209 (209) . 101 Ind Cas 714, SahK Hussatn v. 

Etizad Hussain 

(1929) AIR 1929 Pat GS5 (C93) 9 Tat 417 : 122 Ind Cas SOI, Copi Ram v. 

Jagarnath. 
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JLrts. 142 & 144 possession must be actual. In other words, the trespasser’s adverse 
Note 12 possession must be confined to the area actually occupied by him, 3 
and mere constructive possession on the part of a person will not 
enable him to prescribe for a title by adverse possession.* But, what 
constitutes actual possession of the whole of a property by a 
trespasser depends on the circumstances of each case. 5 

JllusU ations 

1. Possession of a pai t by a trespasser will be evidence of possession 
of any other pait also, where the two parts are so closely 


(1931) AIR 1931 Pat 43C (439)^ 133 Ind Cas 453, Baijnath Jugal Kishore 
v Mamndra Chandra Hand i. 

(1909) 2 Ind Cas C3 (65) 12 Oudh C is 58, Maheswar Baksh Stnghv. Pratap 
Bahadur Singh 

(1910) 6 Ind Cas 359 (3G0) (Cal), Baroda Prasad v. Annoda Mohan. 

(1910) 6 Ind Cas 392 (397) (Cal), Natia h Bahadur of Murshidabad v. Gopi- 
nath Mandal. 

(1911) 10 Ind Cas 742 (741) (All), Zahuram v Rahim. 

(1922) G5 Ind Cas 749 (752) (Oudh), Durga v. Ram Padarath. 

(1935) AIR 1935 Pat 33 (36) 13 Pat 517 • 15G Ind Cas 136, Muktakeshi 
Patterns v. Mtdnapur Zemmdary Co Ltd (Removal of comparatively 
small quantity of minerals is not sufficient to constitute adverse posses- 
sion. There must be complete exclusion of the true owner. Adverse 
possession affects only minerals for which possession has been proved ) 

3. (1936) 1G3 Ind Cas 897 (902) 63 Cal 300 (312), Surcndra Kumar Roy v. 

Ahmed Nauab Chawdhury. 

(1930) AIR 1930 Lab 303 (301) 120 Ind Cas 792, Mangal Singh v Alt 

Sher 

(1930) AIR 1930 Oudh 374 (376) . 126 Ind Cas G75, Sohan Lai v. Satkh 
Mohammad Hussain. 

(1926) AIR 192G Pat 385 (391) : 9G Ind Cas 1027, Keshabji Pitambar v. 
Shasht Bhusan. 

(1927) AIR 1927 Oudh 209 (209) : 101 Ind Cas 714, Sadik Busam v. 
Eluad Husain. 

[But see (1924) AIR 1924 Lah 389 (392) . 71 Ind Cas 805, Muhdm. 
mad Hassan v. Sohara. (If land is partly cultivated and partly 
uncultivated and the plaintiff acquires title to the former by 
adverse possession, he also acquires title to the latter.)] 

4. (1903) 35 Cal 961 (972) 6 C»1 L Jour 735 : 12 Cal W N 127, Jogendranath 

Iiai v. Balder Das Mar wan. 

(1906) 3 Cal L Jour 316 (331), Ananda Han v. Seaetary of State. 

(1903) 7 Cal L Jour 414 (423) • 12 Cal W N 273 : 3 Mad L Tim 212, Mina 
Shatnsher Bahadur v. Kunj Behan Lall. 

(1919) AIR 1919 Cal 762 (795) : 47 Ind Cas 315 (S B), Shib Chandra Boy 
v Barendra Lai Bax. 

(1924) AIR 1924 Cal 855 (8G3) : 51 Cal GG9 : 78 Ind Cas 679, Suresh 
Chandra v Shiti Kanta. 

(1925) A I R 1925 Cal 270 (271) : 81 Ind Cas 279, Giris/i Chandra Pal V. 
Baikuntha Hath. 

(1925) AIR 1925 Cal 931 (9S3) 85 Ind Cas 594, Abhoy Sankar v. Satyen- 
dra Prasanna . 

(1935) AIR 1935 Cal 7G0 (761) 159 Ind Cas 752, Bhalani Prosanntl 

Lahxrx v Manvidra Chandra Boy. 

(1928) A I R 1923 Oudh 470 (471) • 110 Ind Cas 5C9, Mohammad Hussain 
Ah v. Hamath Kuer. 

(1930) AIR 1930 Pat 20 (23) : 124 Ind Cas 631, Shyam Krcshto Shaw v. 
Ganesh Kahar. 

6. (1920) A I R 1920 Mad 295 (301) : 58 Ind Cas CS9, Secretary of State v. 

1 enkntanarasimha Kaidu. (Held, in the circumstances of the case 
that the adverse possessor was in possession of the whole ) 
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connected or interdependent that the possession of either of 
them can he treated as possession of the other. 8 

2. Where a tract of land with a defined boundary has been 
throughout claimed by a person as owner and acts of owner- 
ship have been done upon various portions of it, such acts of 
enjoyment may be accepted as evidence of the possession of the 
whole 7 

3. Where the defendant worked certain quames belonging to the 
plaintiff in all parts of the land openly without objection or 
opposition, it was held that they worked the quarries m such a 
way as to prove possession of the whole. 8 

13. Possession of house is possession of site The possession 

of a house is also the possession of the site on which that house 
stands and if the house has been m advoiso possession for more than 
twelve years, a suit for the iccorerj of the site is barred. 1 

14. Plaintiff only in constructive possession— Dispossession 
or discontinuance of possession. — As has Irecn seen in Note 9 
ante, a dispossession or a discontinuance of possession necessarily 
involves the position that the plaintiff must have been in actual 
possession or possession m fact and must have been (linen out or 
must have gone out of such possession. Where therefore the plaintiff 
is only in constructive possession or possession tn law of the property, 
there can be no dispossession or discontinuance possible in the sense 
in which it is used in Article 142. But there may, nevertheless, be an 
adverse actual possession of such property. Thus, where the owner 
of land makes a grant of the surface rights thereof to another, he 
remains, as has been seen in Note 11 ante, in the eye of law in 
possession of the subsoil constructnehj But a thud person may 
without right work mines in the subsoil and this would clearly be in 
actual adverse possession A suit by the owner foi possession of the 
subsoil by driving out the intruder would be governed, not by 
Article 142 but by Article 144 1 

C. (1924) AIR 1024 Cal 855 (SCI) 78 Ind Cas C79 51 Cal CG9, Surcsh Chan- 
dra v SJnfi Kanta. 

(1985) 1G4 Ind Cas 452 (455) (Cal), Durgaram Chaudhury v Amrxta 
Chandra. 

7 (1927) AIR 1927 Lah 753 (754) 99 Ind Cas COS, Stream Dm \ Ah 

Mohammad 

(I860) 9 Mad 285 (304, 305) Snastibt amanya v Sea clary of Stale. 

(1925) AIR 1925 Sind 201 (203) 82 Ind Cis 801, Batman x Fahtr 

Muhammad 

(1911) 9 Ind Cas 9 (10) 34 Mad 353, Sxtrantania Piflaj v Sccy of State. 

8 (1927) AIR 1927 Cal 95G (9GO) 55 Cal 35 10G Ind Cas 117, Pajesurnr 

Ptosadv Bhupendra Sarayan 

Note 13 

1. (1910) G Ind Cas CS3 (083) (Mad), Suiadm Kasim v 3/on is Sfioslian 
Pereira. 

Note 14 

1. (1931) AIR 1931 P C 1G2 (1G4) 132 Ind Cas CIO 5S Ind Ajp 223 . 59 Cal 
80 (P C), Bhupendra Saroyan \ Bajestcar Prosad 


Arts, 142 & 144 
Notes 12-14 


Lim. 123 
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Arts. 442 & 144 IS- Principle that possession follows title. — It is a funda- 
Note 15 mental principle that possession is presumptive evidence of a seisin 
in fee until the contrary is shown. 1 In J ones v. Smith? Vice-Chan, 
cellor Wigram observed that "possession is prima facie evidence of 
a seisin in fee,” and in Asher v. Whitlock? Cockburn, C. J., observed 
"I take it to be established authority that possession is good against 
all the world except the person who can show a better title than 
the one in possession.” 

Possession is, therefore, prima facie a good title against all but 
the true owner, 4 and this is recognised by Section 110 of the Evidence 
Act which runs as follows : 


(1025) AIR 1925 P C 42 (43) : 4 Pat 214 52 led App 109 : 8G Ind Cas 289 
(P C), Satya Ntranjan v. Ram Lai. 

Note 15 

l. (1882) 6 Bom 215 (221) : G Ind Jur 41G (F B), Pemraj Bhaiani Ram v. 
Narayan Shtvram. 

(1863) 10 Moo Ind App 47 (58) 2 Sar 65 (P C), Zammdar of Ramnad v. 
Zanundar of Yettiapooram. (In the absence of clear title in the defen- 
dant, the plaintiff is entitled to succeed on his prior long possession if 
dispossessed — A in possession for 20years dispossessed by B— Suit by A 
against B~ Neither party showing title— A ’a possession must prevail as 
being sufficient proof of title ) 

(1030) AIR 1930 Cal 411 (418) : 126 Ind Cas 769, Taraheswar Pal v. Satish 
KantaRoy. 

(1936) AIR 1936 Bom 201 (209) 163 Ind Cas 632, Goi-indbha* v. Dahya- 
bhax. (Such presumption is rebuttable ) 

(1915) AIR 1915 Cal 128 (128) . 41 Cal 894 . 25 Ind Cas 76, Adhar Chandra 
v. Dibakar Bhuyan. 

(1867) 7 Suth \V R 485 (486), Gopeenath Doss v. Dyanxdhee Sundura JUoha - 
pattur. 

(1929) AIR 1929 Cal 149 (157) : 118 Ind Cas 566, Rhantamoyi Debt V. 
Jlndayananda Bhatlacharjee. 

(1685) 9 Mad 285 (304), Snasubramanya v Secretary of State. 

(1866) C Suth W R 82 (63), Gooroo Pcrshad v. Bukunto Chnnder Boy. (Evi- 
dence of possession and enjoyment is good evidence of titlo as against 
the real owner only where it has been undisputed and continuous.) 

(1912) 16 Ind Cas 955 (956) (Mad), Gopalaswamy Chetly v. Secretary of 

' with respect 


(1BG9) High. 

(1869) , „ . .Jian Ghose v. 

■Katftis Nath Sidhanta. 

(1869) 12 Suth W R 315 (316), Joykishen Hooker jet v, Raj Kishen 
Hooker get. 

(1672) 17 Suth W R 490 (492), Bailee Singh v. Mt. Amnl Kooer. 

[See (1868) 9 Suth W R 98 (100), Mt, 1 Voosecrun v. Noorttl Jan.} 

2. (1011) 58 R R 22 (31) : 1 Hare 43 : 11 L J Ch 83. 

3. (1865) 148 R R 598 (C02) 11 W R (Eng) 26: LRlQBl:35LJQBl7: 

11 Jur (S 8) 925 , 13 L T (N B) 251 

4. (1882) G Bom 215 (222, 223) . 6 Ind Jur 416 (F B), Pemraj Bhaiani Ram 

v Larayan Shivram. 

(1909) 10 Bom L R 571 (573), Rhagwant Singh v. Secretary of Stale. 

(1904) 27 All 169 £71) 1 AH L Jour 625 : 1904 All W N 222, Pahlwan 

Singh v Ram Bharosc. (It is an interest in the property which is 
hen table and alienable ) 

(1922) AIR 1922 All 277 (276) : 66 Ind Cas 529, Rameshtcar Dube v. S. IX. 
Dube. 

(1889) 1889 Bom P J 309, Sakalchand v. Sundarlal. 
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“When the question is whether any person is owner of 
anything of which he is shown to be in possession, the burden 
of proving that he is not the owner is on the person who affirms 
that he is not the owner.” 

The converso of the above principle is also a well recognised 
principle, namely that title ordinarily carries with it the presumption 
of possession and that, where the question is as to who was in 
possession of a land, the presumption is that the true owner was in 
possession, m other words, that possession follows title. 6 This, 


(1S9G) 1S9G Bom P J 200, Ml Gitabai v. Dattuboica. 

(1912) 15 Ind Cas 97 (98, 99) (Mad), Admarayana Iyer v. Knshnan. 

(1929) 118 Ind Cas GSO (GSO) (Nag), Nago v Bajeshuar Sansthan AKola. 
(1910) AIR 1916 All 241 (242) • 84 Ind Cas 952, AnanrI Samp v Chamia. 
(Plaintiff proving title— Defendant’s possession though long, not proved 
to be adverse to plaintlS— Plaintiff decreed possession ) 

(1902) 24 All 157 (159) 1901 All W N 201, Gobmd Prosad v. -Vohan Lai 
(Do); 

(16S5) 9 Bom 187 (140), Bamachandra Apaji v. Balaji Bhaurav 
(1925) AIR 1925 Mad 1021 (1022) . 91 Ind Cas 503, Gangayya v Satya- 
narayana (This defence cannot avail a defendant when the true owner 
himself is also a party to the suit ) 

[ See also (18G9) 9 Suth W R 120 (120, 121), Puran Chtinder v. 

Protap A'arain ) 

fi. (1847) 76 R R 794 (799) 2 Ex 803 , 18 L J Ex 45G, Jones v Chapman (Per 
Maulc J ) 

(1934) A I R 1931 Bom 207 (209)- 149 Ind Cas 882 A 885 • 68 Bom 397 & 406 
(F B), Krtshnaji v. Madhusa. 

(1927) AIR 1927 Mad 1094 (1095) 99 Ind Cas 971, Kunlit Motdm v Pah- 
lar Kutty 

(1902) 26 Bom 410 (416) 4 Bom L R 2S, Vitlialdas v. Secretary of State. 
(1925) AIR 1925 Bom 27 (27) 76 Ind Cas 591, Secretary of State v. 

Lahshmishanlar (The open space between the houses presumably 
belongs to the owners of the surrounding houses ) 

(1904) 8 Cal VV N 876 (390), Kasturi Singh v Disscn Pragas Naram Singh 
(1924) A I R 1924 Cal 977 (978) 79 Ind Cas 1038, Kali Prosanna Bahadurs 
\ Ilemanta Kuman Debt 

(1931) AIR 1931 Cal 501 (602) 131 Ind Cas 319, Jira Bcwa v Uma 
Ckaran Saha. (It is not necessary that it must be shown that the 
land was incapable of enjoyment before the presumption is drawn ) 
(1932) AIR 1932 Cal C34 (G37, G33) 141 Ind Cas 320, Galstaun v. Profulla 
Kumar De. 

(1933) AIR 1933 Cal 199 (203) 142 lad Cas 525, Sarat Chandra v. Bhoa- 
pendra Naram (Newly formed Chur lands— Both parties scrambling 
for possession — Possession follows title ) 

(192G) AIR 192 G Lah 13 (14) 69 Ind Cas 995, Ismail v Ibrahim 
(1927) AIR 1927 Nag 37 (37) 97 Ind Cas 1006, Tularam Bajnao v. 
Tul.aram Yeshwant 

(1920) AIR 1920 Oudh 50 (52) 5G Ind Cas 720, Janhi Saran v TFiJow of 
Mahomed Sad iq 

(1925) A 1 11 1925 Oudh 170 (171) 61 Ind Cas 5S3, Subdhun Pande v. 
Mahesh Prasad 

(1926) AIR 1926 Oudh 52S (529) 96 Ind Cas 225, Sidhnath v Barjor 
Singh (PlaintiS can invoke the presumption that possession follows 
title, if he proves ownership up to the time immediately preceding 
12 years where manifest acts of enjoyment cannot be proved ) 

(1927) AIR 1927 Oudh 141 (142) 1 Luck 441 29 Oudh Cas 395 9S Ind 
Cas 704, Barjor Singh v Sidh Nath (AIR 192G Ondh 52S, Over- 
ruled ) 

(1910) 7 lad Cas 700 (701) (Cal), Baj Krishna v. -Vw If. Irani Lai 


Arts. 432 & 433 
Note 45 
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Arts. 142 & 144 IS. Principle that possession follows title. — It is a funda- 
Note 15 mental principle that possession is presumptive evidence of a seisin 
in fee until the contrary is shown. 1 In J ones v. Smith? Vico-Chan. 
cellor 'Wigram observed that “possession is pnma facie evidence of 
a seisin in fee,” and in Asher v. Whitlock? Cockburn, 0. J., observed 
“I take it to he established authority that possession is good against 
all the world except the person who can show a better title than 
the one in possession.” 

Possession is, therefore, pnma facie a good title against all but 
the true owner, 4 and this is recognised by Section 110 of the Evidence 
Act which runs as follows * 


(1925) AIR 1925 P C 42 (43) . 4 Pat 244 : 52 Ind App 109 : 60 Ind Cas 289 
(P C), Satya Ntranjan v. Bam Lai 

Note 15 

1. (1882) 6 Bom 215 (224) - 6 Ind Jur 41G (F B), Pemraj Bhaiani Earn v. 
Bar ay an Shitram 

(1863) 10 Moo Ind App 47 (58) . 2 Sar G5 (P C), Zammdar of Bamnad v. 
Zamxndar of Yetliapoorain. (In the absence of clear title in the defen- 
dant, the plaintiff is entitled to succeed on his prior long possession if 
dispossessed— A in possession for 20 years dispossessed by Z)— Suit by A 
against B — Neither party showing title — A's possession must prevail as 
being sufficient proof of title.) 

(1930) AIR 1930 Cal 411 (418) : 12G Ind Cas 769, Tarakcstvar Pal v. Satish 
Kanta Roy, 

(1936) AIR 193G Bom 201 (209) . 1G3 Ind Cas G32, Govmdbha * v. Dahya- 
bhat (Such presumption is rebuttable ) 

(1915) AIR 1915 Cal 128 (128) : 41 Cal 394 . 25 Ind Cas 7G, Adhar Chandra 
v. Dibakar Bliuyan. 

(1867) 7 Suth W R 485 (486), Gopeenath Doss v. Dyamdhee Sundura Moha' 
pattur. 

(1929) AIR 1929 Cal 149 (157) ■ 118 Ind Cas 566, Khantamoyx Debt v. 
llndayananda Bhattacharjce. 

, nor C. » .... <■ C • 


* * * ’ I 

( 1 -■ J- 1 I < ' ‘ ■ „ • ‘j / 

with respect 


(1668) mgh. 

(I860) , 0 - . Ghosev. 

Kailas Nath Stdhanta. 

(1869) 12 Suth W R 315 (316), Joykishen M coker jee v. Paj Kishen 
Mocker jee. 

(1672) 17 Suth W R 490 (492). Bailee Singh v. Mt. Amnt Kooer. 

[See (1808) 9 Suth W R 98 (100), Ml. Woozecrun v. Noorul Jay i.] 

2. (1841) 58 R R 22 (31) : 1 Hare 43 : 11 L J Ch 83. 

3. (1805) 148 R R 59S (002) 14 W R (Eng) 26- LR1QB1:35LJQB17: 

U Jur (S 6) 925 13 L T (N S) 254 . 

4. (1832) C Bom 215 (222, 223) 0 Ind Jur 41C (F B), Pemraj Bhavanx Bam 


v. Secretary of Slate. 

1901 All W N 222, Pahhaan 
rest in the property which is 
ueiuauic and alienable J J 

(1922) A^I^R 1922 All 277 (278) * GO Ind Cas 529, Bameshnar Dube v. S. 2T. 

(18S9) 18S9 Bom I* 3 309, Sakalchand v. Sundarlal. 
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"‘When the question is whether any person is owner of 
anything of which he is shown to lie in possession, the burden 
of proving that he is not the owner is on the person who affirms 
that he is not the owner.” 

The converso of the abovo principle is also a well recognised 
principle, namely that title ordinarily carries with it the piesumption 
of possession and that, where the question is as to who was in 
possession of a land, the presumption is that the true owner was in 
possession, in other words, that possession follows title . 6 This, 


(1S9G) 1896 Bom P J 200, Mf. Gttabai v. Dattubotia • 

(\912) 15 Ind Cis 97 (93, 99) (Mad), Adiuarat/atia Iyer v. Krvslmati. 

(1929) 118 Ind Cas CSO (GSO) (Nag), Nago v. Hajeshuar Sansthan Ahola. 

(1910) AIR 1916 All 241 (242) • 34 Ind Cas 952, .4mmrf Sarup v. Chawtca. 
(Plaintiff proving title— Defendant’s possession though long, not proved 
to be adverse to plaintiff— Plaintiff decreed possession.) 

(1902)24 AU 157 (159) 1901 All V.' N 204, Gobind Prosad v. Mohan, Lai 
(Do)a 

(1685) 9 Bom 137 (140), Iiamachandra Apaji v. Balaj » Bhaurai. 

(1925) AIR 1925 Mad 1021 (1022) 91 Ind Cas 503, Gangayya v Satya- 

ii arayana (This defence cannot avail a defendant when the true owner 
himself is also a party to the 6Uit ) 

(See also (16C9) 9 Suth W R 120 (120, 121), Puran Chunder v. 

I’rotap Narain ] 

5 (1847) 70 R R 794 (799) 2 Ex 801 . 18 L J Ex 450, Jones v. Chapman (Per 
Macle J ) 

(1931) AIR 1934 Bom 207 (209) 149 Ind Cas 882 l 8S5 : 53 Bom 397 & 40G 
(F B), Knsknaji v. Madhusa. 

(1927) AIR 1027 Mad 1094 (1095) • 99 Ind Cas 971, Kunhi Moidm v. Pale, 
har Kutty 

(1902) 2G Bom 410 (410) 4 Bom L R 28, Vithaldas v. Secretary of State. 

(1925) A I R 1925 Bom 27 (27) 70 Ind Cas 591, Secretary of State v. 

Lahshmishanhar (The open space between the houses presumably 
belongs to the owners of the surrounding houses ) 

(1901) 8 Cal WT N 876 (SS0), Kastun Singh v Btssen Pragas Naram Singh. 

(1924) AIR 1924 Cal 977 (978) 79 Ind Cas 1039, Kali Prosanna Bahadurs 
v He manta E«man Dch 

(1931) AIR 1931 Cal 501 (502) 134 Ind Cas 319, Jira Bcwa v TJma 
Charan Saha (It is not necessary that it must be shown that the 
land was incapable of enjoyment before the presumption is drawn.) 

(1932) AIR 1932 Cal C34 (637, 63S) 141 Ind Cas 320, Galstaun v. Profulla 
Kumar De 

(1933) AIR 1933 Cal 199 (203) 142 Ind Cas 525, Sarat Chandra v. Bhoo - 
pendra Naram (Newly formed Chur lands— Both parties scrambling 
for possession — Possession follows title ) 

(192C) AIR 1926 Lah 13 (14) 89 Ind Cas 995, Ismail v Ibrahim. 

(1927) AIR 1927 Nag 37 (37) 97 Ind Cas 1000, Tularam Bajnao v. 
Tuharam Yeshwant 

(1920) AIR 1920 Oudh 50 (52) . 56 Ind Cas 720, Janhi Saran v. TTidow of 
Mahomed Sadiq 

(1925) AIR 1925 Oudh 170 (171) 81 Ind Cas 588, Suldhun Pande v. 
AfaJiesh Prasad 

(1920) AIR 1926 Oudh 52s (529) 96 Ind Cas 225, Sidhnath v Barjor 
Singh. (Plaintiff can invoke the presumption that possession follows 
title, if he proves ownership up to the time immediately preceding 
12 years uhere manifest acts of enjoyment cannot be proved ) 

(1927) AIR 1927 Oudh 111 (142) 1 Luck 441 29 Oudh Cas 395 • 93 Ind 
Cas 701, Barjor Singh v . Sidh Nath (AIR 1926 Oudh 529, Over- 
ruled ) 

(1910) 7 Ind Cas 700 (701) (Cal), Baj Krishna v. Mtilfarawi Das. 


Arts. 152 & 155 
Note IS 
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Arts. 152 & 144 
Note 15 


however, is not alwajs a presumption of lore, which a Couifc is 
bound to diaw in all cases.® There is no provision corresponding to 
Section 110 of the Evidence Act providing that a person who has 
the title should be presumed to be in possession. But such a 
piesumptton may be drawn under Section 111 of the Evidence Act 7 
which runs as follows . 

"The Court may presume the existence of any fact which it 
thinks likely to have happened, regaid being had to the common 
course of natuial events, human conduct and public and private 
business, m their relation to the facts of the particular case.” 

Id Kashmath v. Ganesh , 8 Mr. Justice Fawcett observed as 
follows • 

“ It is not an absolute presumption of law, but a purely 
discretionary one depending upon the particular circumstances 
of each case. This conforms with the provisions of the Evidence 
Act, for though Section 110 lecogmsed a presumption that a 
person in possession lias also a good title, tbero is no corres- 
ponding Section saying that the peison with the title should be 
presumed to be in possession. This presumption is one that can 
only come under Section 114 of the Evidence Act, which allows 
the Court to presume the existence of any fact which it thinks 
likely to have happened, regard being bad to the common course 
of natural events." 

The presumption is thus one of fact and the Court has a discre- 
tion to diaw it oi not having regaid to the circumstances of the case aa 
As in the case of the exerctso of disci etion of every kind, this 
discretion also must be exercised on judicial principles. The piesurap- 
tion will not, of course, apply where there is definite evidence to the 

(1900) 4 Ind Cas 442 (447) (CaJ), Bidhumukhi Da si v. JUendra Nath Boy. 
(1916) 45 Ind Cas 217 (217) (Nag), Baghoba v. Palhoba. 

(1909) 4 Ind Cas 019 (020) (Mad), Sundara Sastrial v. Govtnda Mandaroyan. 
(1917) AIR 1917 Pat 471 (473) 41 Ind Cas 114 2 Pat L Jour 500, Mtrfwt- 
p ore Zamtndary Co. Ltd x. Panday Sardar. 

(1891) L R 2 Q B 18 (27) 03 b J Q B 513 : 9 R 407 : 70 L T 788 . 1 Manson 
181, Bamsay x. 3[argarett. 

(1923) 111 Ind Cas 370 (377) (Oudh), Sanf Balsh v. Ram Nath 

[See also (1927) AIR 1927 Lah 777 (77S) : 100 Ind Cas 330, Dullah 
x. ill. Sardarant 

(1914) AIR 1914 Upp Bur 44 (45) : 27 Ind Cas 9S1, Nga Po v. 
Nga So Pe. 

(1931) AIR 1931 Lah 529 (529) • 148 Ind Cas SIO.Aya Singh v.Latif. 
(18GS) 9 Suth W R 550 (557), Shahaboodeen Chowdhry x. Bant Gutty 
Chuckerbulty J 

G. (1927) A I R 1927 Mad 509 (511) 101 Ind Cas 813, Venlata Soviayajulu v. 
Suryanarayana. 

it (1923) AIR 1923 Bom 301 (303) . 77 Ind Cas 50G, Kashmath Gyanoba x. 
Ganesh Sitaram 

8. (1923) AIR 1923 Bom 3G1 (3G2, 3G3) . 77 Ind Cas 50C 
8a (1921) A i n 1921 Pat 153 (ICO) 53 Ind Cas 774 : 5 Pat L Jour 721, Inder 
Lall v. Bam Surat Kuer. 

[See also (1915) A I R 1915 Cal 631 (331) : 27 Ind Gu 603, Sarotmi 
Deli x. Kirhbash Das ) 
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contrary. 8 ^ In Bunjcct Bam Panday v. Gohuidhun Bam Panday, 0 
their Loidships of the Privy Council observed as follows . 

“ Now the ordinary presumption would be that possession 
went with the title Tint presumption cannot be, of course, of 
any avail in the presence of clear endence to the contrary; 
but, where there is strong evidence of possession, as there is 
here, on the part of the respondents — opposed by evidence, 
appircntlj strong also on the put of the appellant — their 
Lordships thmk that in estimating the weight due to the 
evidence on both sides, the presumption may under the peculiar 
circumstances of this cose be regarded.” 

In Bant Hemanta Knmari Dcbi v. Maharajah <7 agadnulra 
Bath Boy Bahadur, 10 their Lordships of the Privy Council again 
expressed a similar view. They said. 

"It is for the appellant, as plaintiff in a suit for ejectment, 
to prove possession prior to the dispossession which she alleges 
At the same time their Lordships consider that m this question 
of evidence the initial fact of the ai>pcllant’s title comes to her 
aul with greater or /ess force according to the circumstances 
established in the evidence ” 

In the case of open, waste or jungle lands, which do not admit 
of enjoyment by acts of ownership in the same manner as other 
property, 11 or where there is no evidence let in on either side of any 

6b (1929) AIR 1920 Lah 31 (30) 111 Ind Cas 533, Nand Lai v Lahrx 

(1922) AIR 1922 Cal 557 (505) C7 Ind Cas C73, Rakhalchandra v Durga 
Das 

(1920) AIR 1925 Lab 393 ( 353) 91 Ind Cas 1013, Bahadur \ Saghar 

9. (1873) 20 Suth W R (P C) 25 (50) 14 Moo Ind App 203 9 Etng L R 400 

2 Suther 479 2 Sir 731 (P C) 

10. (1900) 10 Mad L Jour 272 (273) 10 Cal W N 030 1 Mad L Tun 135 3 

All L Jour 803 8 Bom L R 400 (P C). 

11. (1922) AIR 1922 Bom 213 (214) CG Ind Cas 701 40 Bom 920, iluhamad 

Sahib Ibrahxmsahxb v. Txlokehand Abheerchand (Open sites) 

(1925) AIR 1925 Bom 477 (478) B9 Ind Cas 891, Ulawappa Basawanappz 
v. Gadigcwa Hugar. 

(1900) 12 Cal W N 273 (277, 279) 3 Mad L Tim 212 7 Cal L Jour 414, 

Mirra Shamsher Bahadur v Mttnshx Kunj Behan Lai 

(1917) AIR 1917 Cal 602 (801) 39 Ind Cas 517, Promotha Xath Roy v. 

Kishorc Lai Shah (Vacant land) 

(1910) AIR 1910 Lab 133 (133) 35 Ind Cas 120, Chain Snhh > Gopi Ram 

(1917) AIR 1917 Lib 201 (204) 39 Ind Cas 971, Moohhand v Amarnath 

(1920) AIR 1920 Lab C15 (GIG) 97 Ind Cas 705. Ruha \ A nr .IT iiham- 

(1929) AIR 1929 Lih 89G (593) 115 Ind Cas 534, Ghitlam Mohammad v. 
Fateh Khan (Vacant land) 

(1929) AIR 1929 Lah 31 (35) 111 Ind Cas 533, Xand Lai v Lahri 

(1929) A I R 1929 Lib G09 (070) 127 Ind Cis 11, Bhalla Singh \. Jagat 

(1930) AIR 1930 Lab 7G (77) 120 Iud Cas 531, J/nfcomeJ Sadig % Allah 
Baksh 

(193G) A I R 1930 Lab 205 (209) 102 Ind Cis 330 17 Lih 419, Shahbas 

Khan y Banne Khan (The mere fut thit a treep i~o.r has taken 
possession of a port am of a aacint site cuinot affect the cjmtructne 
possession of the real owner on the portion not tre-.pi«scd upon ) 


Arts. 142 & 145 
Note IS 



Arts. 142 & 444 
Note 15 
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(1925) 49 Mad L Jour 75 (75) (N R C) 

(1924) AIR 1924 Mad C7C (67C) : 79 Ind cas 1011, Sriniiasacliartar v. 
Baghaiachanat . 

(1927) AIR 1927 Mad 509 (510) . 101 Ind Cas 818, Venlatasomayajuhi v. 
Suryanarayana. 

(1931) AIR 1931 Mad 282 (283) • 130 Ind Cas 845, Seiugan Chetly v. 
Kannappa Chetty. (A I R 1922 Cal 557, Followed.) 

(1933) AIR 1933 Mad 871 (872) : 147 Ind Cas CS0, Sin anna v. Subbarayadu. 
(Vacant land ) 

(1938) AIR 1938 Mad 451 (455) : 178 Ind Cas 301, Atchayya v. Jalaluddin , 
(Do) 

(1919} AIR 1919 Oudh 199 (200) : 53 Ind Cas G83, Paddu v. Mahabur 
Prasad 

(1927) AIR 1927 Oudh 209 (209) : 101 Ind Cas 714, Sadik Btisatn v. Sit r 
Etirad Hvsam (Abadi land.) 

(1927) AIR 1927 Oudh 551 (551) ■ 102 Ind Cas 207, Ividad Husain v. 
Jiff, Haidart Khanam. (Vacant land.) 

(1924) AIR 1924 Pat C29 (C32, C33) : 3 Pat 253 : 81 Ind Cas GG9, Pamnath 
y. Govardhan. (Gora land.) 

(1929) AIR 1929 Pat 529 (529) : 122 Ind Cas 81G, Gopal Sahu v. Ghah- 
shyam Das. (Parti land.) 

(1911) 10 Ind Cas 37G (380) (Cal), Pria Nath v. Mahendra Kumar. 

(1912) 16 Ind Cas 39 (40) (Cal), Shideesicart Dasya v. Shashi Bhushan 
Chaudhrt. 

(1924) 79 Ind Cas G92 (C93) (Lab), Abdullah v. Gvrihan. 

(1907) 1907 Pun Re No. 53 (page 22S) • 1907 Pun L R No. 39 : 1907 Pun 
W R No. 120, Shahabal Shah v. Gantsh Das (Failure to cultivate 
unculturabie land dees not constitute abandonment ) 

(1911) 11 Ind Cas 542 (543) (P C), Jagadmdranath v. Ilemantha Kumar i 
Debt. 

(18G7) 8 Sutb W R 422 (423), Mahomed Ah v. Shttrttm AU. (The fact that 
the land was lj ing waste docs not of itself show that no one was in 
possession ) 

(18G9) 11 Suth ,r - T - -* J 75 r - -eem Baksh. 

(1871) 16 Suth " Bashccroomssa. 

(1875) 23 Suth ■ ha Pershad Singh. 

(1876) 24 Suth * v . Bissambhur Boy 

Choudhry. 

(1917) AIR 1917 Lah 391 (394) 42 Ind Cas 412, Fatteh Khan v. Bisakhi 
Pam. 

(191 G) AIR 19IG Nag 90 (92) • 13 Nag L R 25 : 39 Ind Cas 54, Radhikadas 
v. Ilarmohan Lai. (Occasional stacking of grass, or tethering of ani- 
mals on waste land does not amount to adverse possession ) 

(1917) AIR 1917 Oudh 20 (23) * 41 Ind Cas 80, P.atipal v. Bipm Chandia. 

(1929) AIR 1929 Oudh 4S9 (491) : 118 Ind Cas 431, Chatterfal Singh V. 
Paghubir Singh. 

(1909) 4 Ind Cas 244 (24G) . 33 Bom 712, Ganapah v. Paghunalh. 

(1895) 1 Cal \V N 199 (199) (s N ), Probhahar Tiharx v. Raja Baidhya 
Nath Pundit. 

(1897) 24 Cal 25C (257, 258) : 1 Cal W N 304, Mohtni Mohan v. Fromoda 
Nath. 

(1925) AIR 1925 Cal 931 (983) : 85 Ind Cas 594, Abhoy Sankar v. Satyen - 
dra Prasanna. 

(1927) AIR 1927 Cal 49 (50) 93 Ind Cas 819, Nanda Kumar v. EmdadAU. 

(1923) A I R 1923 Cal 104 (105) : 107 Ind Cas 95, Mohcsh Chandra v. 
Jlemendra Lath. 

(1S91) 1831 Pun Re No. 49, Muhammad I'nr v . Ghulam. 

(1901) 1901 Pun Re No 105, Paiman Ah v. Dasharat All. (The onus is in 
such a case shifted on to defendant to prove when his possession 
became adverse ) 

(1914) AIR 1914 Lah 414 (415) . 25 Ind Cas 82, .V/. Naram Dm v. Bxlla. 

(1923) A I R 1923 Lah 25 (20) ; 09 Ind Cas 4, Mansa v . Khusah Ram. 
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acts of ownership, 1 Ia or where there is no plea that the owner was 


(1927) AIR 1927 Lah 230 (230) : 100 Ind Cas 51, Ganga Ram v. Hasnn 
Shah. 

(1927) AIR 1927 Lah 604 (GC4) : 103 Ind Cas C78, Jucau Singh v. Karam 
Din . 

(192S) AIR 1928 Lah 30G (307) : 110 Ind Cas 857, Nur Muhammad v. 

Ca«*n. 

(1930) AIR 1930 Lah 803 (303) . 120 Ind Cas 792, Mangal Singh v. All 
Slier 

(1931) AIR 1931 Lah 529 (530) US Ind Cas 820, Aya Singh v. Latif. 
(1935) AIR 1935 Lah 507 (SOS) 157 Ind Cas 399, Raur Sam v Ghulab. 
(1916) AIR 1910 Mad 1025 (1025) 30 Ind Cas 191, Murugappa Mudaly v. 
Ja gannatk P.ayanim Garu. 

(1931) AIR 1931 Mad 183 (181) : 119 Ind Cas 455, Palamappa Che tty v. 
Raman Chtlly. 

(1905) 8 Oudh Cas 177 (182), Shto Xarain Singh v. Bodal Smgh. 

(1920) AIR 1920 Oudh 215 (21G) . 57 Ind Cas 539, Dan Bahadur Singh v. 
J'lrthipal Singh. (In the case of uncultivated lands such as tank 
lands surrounded by scattered trees of spontaneous growth, the pre- 
sumption is that possession follows title ) 

(1920) AIR 1920 Oudh 393 (391) : 1 Luck 409 : 94 Ind Cas 1031, Hulas v. 
Barkatunnissa 

(1920) AIR 192G Oudh 414 (440) . 95 Ind Cas 27 . 2 Luck 239, Parhasdas 
v Janhi Ballabha Saran. 

(1929) AIR 1929 Oudh 328 (330) 114 Ind Cas 815, Jagatjit Smgh v. Md. 
Asgar Alt. 

(1921) AIR 1921 Pat 15S (ICO) 53 Ind Cas 774 . 6 Pat L Jour 721, Index 
Lall v. Rant Surat Ktiar. 

(1921) AIR 1021 Pat 277 (278) : 61 Ind Cas 78, Bahadur Ah Elian v. 
Secretary of State . 

(1921) AIR 1921 Pat 029 (030, 633) . 8 Pat 258 : 81 Ind Cas 069, Ram- 
nath Sarangi v Gobardhan Panday 

(1937) AIR 1937 Pat 422 (123) . 170 Ind Cas 385, Chandra Molian Singh 
v Butn Mtan. 

(1917) AIR 1917 Low Bur 115 (147, 148) 8 Low Bur Rul 372 30 Iud Cas 
249, Asha Bill v Sulavnan Ismail Atcha. 

(1909) 1 Ind Cas 252 (253) (Cal), Nor am Chandra Smgh v. Basant Kumar i 
Da si 

(1912) 1G Ind Cas 023 (024) (Cal), Bhagwan Chandra Dcy v. Dayal Han 
Das. 

(1914) AIR 1914 Lah 133 (135) . 21 Ind Cas 972 (974), Putin v Ratti 
Bam. (In the case of Banjar, t e waste land, mere paper possession 
by means of decree and execution is sufficient posse'sion ) 

(1927) 100 Ind Cas 130 (131) (Lah), Small v Gajjan (In a case of fallow 
land, possession must be taken to follow titlo for the purpose of 
adverse possession ) 

(1930) 120 Ind Cas 129 (130, 131) (Cal), Alabaksh Bhuyan v Bir Bikram 
Kish ore Manikya. 

(1920) AIR 1920 Pat 705 (707) 50 Ind Cas 344, Brahmanand Smgh v. 
Dundbahadnr Smgh. 

(1939) AIR 1939 Oudh 214 (216) . 177 Ind Cas 52, Mansur Ah Khan v. 
Peteshuar i Prasad Smgh. 

(1928) AIR 1928 Cal 118 (121, 122) • 105 Ind Cas 309, Gopal Chandra v. 
Monmofcint Last 

(1938) AIR 193S Mad 451 (455) 176 Ind Cas 301, Atchayya Pati udu v . 

Jalaluddm Sahib 

11a (1934) AIR 1931 Bom 207 (210) 5S Bom 397 A 400 149 Ind Cas S52 A 

885 (F B), Knshnaji Shnmxas \ Madhusa Appansa 
(1919) AIR 1919 Tat 207 (209) 51 Ind Cas SOI 4 Pat L Jour 403. 

Bliikhad Bhunjan v Vpendia Hath. 
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FOR POSSESSION OF IMMOVABLE PROPERTY 


Arts. 452 & 144 not in possession, llb or where the evidence is equally strong on both 
Note 15 sides, 13 the presumption may properly be drawn in favour of the 
person having the title. But where the owner alleges definite acts of 
ownership and fails to prove them, 13 or where all the circumstances 
are such as to render it natural for an owner in possession of land to 
exercise manifest acts of enjoyment thereof during a given period 
and he fails to prove such facts, 11 or where the evidence let in by 
the person having the title is totally false and unreliable, 15 the 
Court is not bound to draw the presumption that possession follows 
title 

It has, however, been held in some cases 10 that the presumption 
can be drawn only when the evidence is strong on both sides and not 
when it is equally unworthy of credit. It is submitted that the 
decision in Ranjcct Ham Pandcy’s case, 0 referred to above, which is 
generally relied on in support of the above view, does not really 
support that view. In the undermentioned cases 103, the presumption 


(1888) 15 Cal 353 (356), Syam Lai Sahu v. Luchmun Chotcdhry. 
lib (1926) AIR 1926 Nag 197 (199) : 90 Ind Cas 19C, Daulat v. Ramappa. 

12. (1923) AIR 1923 Cal 228 (233) • 70 Ind Cas 555, Promode Kumar Boy v. 

Madan Mohan Saha. 

13. (1880) 5 Cal L R 4S1 (483). Ravi Bhandhu v. Kush Bhattu. 

(1923) AIR 1923 Cal 286 (287) : CO Ind Cas 914, Bam Satan Mandal V. 
Nxlmonx Choudhry. 

(1922) AIR 1922 Cal 557 (5C6) : 67 Ind Cas 673, Baikal Chandra Ghose v. 
Durgadas Samantha. 

(1928) AIR 1928 Cal 765 (7G7) • 117 Ind Cas 606, Ilarbut Bay Chamarta 
&. Co. v. Ujir Shatlh. 

(1922) AIR 1922 Cal 224 (225) : 67 Ind Cas 1005, Behan Lai \. Nrstya- 
nanda. (Both parties alleging definite acts of ownership — Presumption 
that possession follows title inapplicable— Tho case must be decided on 
evidence of possession ) 

14. (1920) AIR 1926 Oudh 628 (529) : 9G Ind Cas 225, Sidh Nath v. Barjor 

Stngli. 

15. (1699) 26 Cal 114 (118), Btshun Churn Roy V. Jogendra Nath Roy. 

(1921) AIR 1921 Pat 237 (239, 213) • 62 Ind Cas 1 : G Pat Jour 478 (F B), 
Shna Prasad Singh v. Tlira Singh. 

(1922) AIR 1922 Cal 557 (5C5) . C7 Ind Cas C73, Baikal Chandra Ghose v. 
Durgadas Samantha. 

(1931) AIR 1931 Mad 2S2 (283) : 130 Ind Cas 845, Sevugan v. Kannappa. 
(1933) 140 Ind Cas 448 (449) (Pat). GuhiBam v. Adalat Mahato. 

1C. (1922) AIR 1922 Cal 557 (5G6) : G7 Ind Cas G73, Baikal Chandra Ghose v. 
Durgadas Samantha. 


(1916) AIR 1916 Pat 309 (310) . 35 Ind Cas 654 : 1 Pat L Jour 146, Fahra 
Lai Sahu v. Ram Charan Lai. (Except in eases of waste or jungle 
land or land under water ) 

ICa (1931) AIR 1931 Mad 644 (646) : 54 Mad 622 . 133 Ind Cas 9, Ramanathan 
v. Lalshmanan 

(1927) A I R 1927 Mad 609 (510) : 101 Ind Cas 613, Venlata Somayajulu 
v. Suryanarayana. 

(1928) A I R 1928 Cil 765 (7CG, 7G7) : 117 Ind Cas COG, Ilarbut Bay 
Chamarta «t Co \. Ujir Shaikh. (Where evidence of possession on 
cither side is not satisfactory or not quite satisfactory, the party who 
lias sueceedod in proving 1m title is entitled to rely upon the pre- 
sumption that possession follows title ) 
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was applied even in cases where the evidence was unsatisfactory on 
both sides. 

It has also been held in some cases 17 tiiat the presumption can 
be drawn only in respect of waste and jungle lands and not in respect 
of property which is capable of use and enjoyment, in some cases 
that the presumption should not be applied where the plaintiff has 
to prove his possession nt a particular time , ls and in some cases 13 
that the presumption cannot he applied where no evidence is let in 
on either side It is submitted that none of these views, in so far as 
they restrict the power of the Court under Section 114 of the 
Evidence Act to exerciso its discretion, by confining it to particular 


(1008) 12 Cal IV N 273 (260) 3 Mad L Tim 212 7 Cal L Jour 414, Muza 
Shamshcr Bahadur v Munshi Kunj Beharx 
(1910) AIR 1919 Pat 207 (209) . 51 lad Cas 601 4 Tat L Jour 463, Bhikad 
Bhunjan Naram Teican v Upcnrfra Nath. 

(1922) AIR 1922 Tat 432 (434) C7 Ind Cas C31 2 Pat l,r«m Sahu v. 
Mulchand Sahu. 

(1910) 6 Ind Cas 392 (397) (Cal), Nauab Bahadur of Murshulabad v. Gopu 
nath Mandril 

(1635) 12 Cal 3$ (41), Dharm Singh v Tlur Fershad Singh 

17 (1678) 3 Cal 70S (770) 2 Cal L R 364, Mohima Chundcr Dey Sircar v, 

Ilurro Lai Sircar 

(1918) AIR 1918 Cal 544 (515) 41 Ind Cas 450, Baroda Prasad v. Man , 
matha Nath. 

(1922) AIR 1922 Cal 557 (5G6) G7 Ind Cas C73, Bakhal Chandra Chose v. 
Durgadas Samantha 

(1928) AIR 1928 Cal 765 (760) 117 Ind Cas 600, Harbut Bay Chamaria &. 
Co v Vjtr Sheikh 

(1921) A I R 1921 Lab 202 (203) 59 Ind Cas 891, Mahmud v Ude Bhan 
(1924) AIR 1924 Lih 270 (277) 69 Ind Cas 427, Sampat Ram v Ganga 
Datt (‘Possession goes with title’ applies where land is actuallj aaeant 
—Otherwise presumption exists in fasour of person in actual posses- 

(192C) A I R 1926 Lab 383 (383) 91 Ind Cas 1048, Bahadur v. Saghar 
(1937) AIR 1937 Nag 129 (130) ILR 1937 Nag 254 171 Ind Cas 271, 
Shanltcrsa \ Punamchand 

(1917) AIR 1917 Oudh 20 (23) 41 Ind Cas 60, r.atipal Bipin v Bepm 
Chandra Chatter ji 

18 (1915) AIR 1915 Cal 675 (677) 26 Ind Cas 436, Kalikanand a Bipro Das , 

(Purporting to follow 16 Ind App 23 — That decision docs not gi\ e rise 
to any such a icw ) 

19. (1901) 9 Cal W N 111 (116), Madhali Sundari Dassya a Gagancndra Nath 
Tagore 

(1925) AIR 1925 Cal 1230 (1232) 83 Ind Cas 567, Fanchanan Sarkar v. 
Basanta Kumar i 

(1916) AIR 1916 Pat 309 (309, S10) 35 Ind Cas 554 1 Pat L Jour 140, 

rakira Lai a Bam Cltaran 

(1921) AIR 1921 Fat 237 (239, 243) 62 Ind Cas 1 6 Pat L Jour 47 S (F B), 
Shua Piasad Singh a Ihta Smgh 

(1933) 140 Ind Cas 44S (449) (Pat), GuJu r.am Smgh v. Adalat Mahto , 
(Following AIR 1921 Tat 237 ) 

(1922) AIR 1922 Tat 432 (435) 2 Pat 1 67 Ind Cas C31, Ttan Sahu V. 

Mule hand Sahu 
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FOR POSSESSION OF IMMOVABLE PROPERTY 


Arts. 142 & 144 lands or to particular circumstances, can be accepted as correct ou 
Notes 15~16 principle. 50 

The doctrine that possession follows title has, in some cases, to 
be applied as a matter of law and not as a matter merely of discre- 
tion under Section 114 of the Evidence Act. Thus, where land is 
submerged under water, and is thus incapable of being possessed 
by either party, the law will regard the owner as in possession. 21 
The Court is bound to draw this presumption in such cases. In 
Bhtipcndra v. Rajeswarp the Privy Council observed : 

“ The doctrine that possession follows title is well established. 
So, while lands are submerged, constructive possession is with 
the true owner and that, though the physical possession imme- 
diately prior to the diluviation has been with the adverse 
claimant.*’ 

In Satish Chandra Joardar v. Birendra Nath? 3 where the 
question was as to who was in possession of submerged land to 
which plaintiff had proved title, the Privy Council observed : 

“It was unnecessary for the plaintiffs to prove ‘actual posses- 
sion* in the sense of occupation after the submergence, as their 
possession m law continued until they were dispossessed.” 
Waste and uncultivated land cannot be regarded as land incapable 
of being enjoyed in the sense in which submerged land can be said 
to be incapable of being enjojed 21 As has been seen already, the 
Court is not bound to draw the presumption in such cases, though 
the Court will, under Section 114 of the Evidence Act, draw the 
presumption having regard to the nature of the land. 

16. Adverse possession, what is. — The expression "adverse 
possession” means a hostile possession, that is a possession which is 
expressly or impliedly in denial of the title of the true owner. In 
Ejas Ali v. Special Manager, Court of Wards, 1 their Lordships 
of the Privy Council observed : 

‘‘The principle of law is firmly established that a person who 
bases his title on adverse possession must show by clear and 

20. (1931) AIR 1931 Cal 501 (502). 131 Ind Cas 319, Jim Bcica v. Uma Charan 

Saha. (Principle not confined to particular land ) 

See also cases cited in Foot-Note (11a). 

21. (1915) AIR 1915 Ondh 201 (205) 18 Oudh Cas 43 : 2S Ind Cas 855, Bnjraj 

Singh v. Oanga Bal.sh Singh. 

(1921) AIR 1921 Pat 234 (235) : 57 Ind Cas 744, Gajadhar Prasad v. 
Mst Dulhm Gulab A'tier. 

(1920) AIR 1920 Pat 705 (707) : 56 Ind Cas 311, Brahmanand Singh v, 
Dundbahadur Singh. 

22 (1931) AIR 1931 P C 1C2 (Id) 58 Ind App 228 59 Cal 60 : 132 Ind Cas 
CIO (P C) 

21 . 

i>aha 

Note 16 

1 (1935) AIR 1935 P C 53 (5C) : 151 Ind Cas 27 (P C). 
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unequivocal evidence that his possession was hostile to the real 
owner and amounted to a denial of his title to the property 
claimed." 

In Arunachalam v. Vcttkaiachalpathy? their Lordships of the 
Privy Council held that the possession of the defendant was adverse 
to the plaintiff, inasmuch as the plaintiff had stood by while the 
defendant continued to possess "in practical contravention of the 
plaintiff’s alleged rights.” Dr Markby m Ins Elements of Law 3 
observes that possession to be adverse must bo possession “by a person 
tiho docs not acknowledge the other's rights but denies them.'’ 

The principle that in order to constitute adverse possession the 
possession must be in dental of the title of the true owner, has been 
recognised in numerous decisions,* though expressed in different 
wajs. Thus, n has been held that in order to constitute adverse 
possession the acts of the person in possession should he irreconcil- 
able with the rights of the tiue owner , 5 that the person m possession 
must claim to be so as of tight ns against the true owner,® that 

2. (1019) 4 I R 1910 F C G2 (63) . 43 Mad 253 4G Ind App 204 . 53 Ind Cas 

2“* (PC) 

3. Markhy's Elements of Lav , Snd Edition, Chapter 10. 

4. (1914) AIR 1914 411 547 (550) 27 Ind Cas 35, Asad Ah \ Anand Sarup. 
(1907) 29 All 133 (13C) 190G All W N 805 3 All L Jour 7G0, Dhadder v. 

Ehair-ud-dm Hussain. 

(1937) 167 Ind Cas 801 (801) (Nag), Rama] i Gtijar v. Kunuiarjee Gujar. 
(1927) AIR 1927 Oudh 111 (142) • 1 Luck 441 29 Oudh Cas 395 . 98 Ind 
Cas 704, Barjor Singh v Sidh Nath 

(1929) AIR 1929 Oudh 433 (434) 5 Luck 380 122 Ind Cas 332, Sat Naraui 
Mtsir \ Deputy Commissioner, Ajodhia Estate. 

(1905) 5 Cal L Jour G2 (G3), Chaitan Singh ▼ Sadhar i .Vomm. 

(1881) 1831 All W N 143 (143), Oharam v. Gopal Singh 
(1890) 20 Mad G (8), Srinnasaragai a lysngar \ Muthusami Padayachi 
(1031) 4 I R 1931 Pat 64 (65) 150 Ind Cas 890, Baijnath Mandar Ram 

Adlnn Ray. 

(1937) A I R 1937 Rang 180 (183) 171 Ind Cas Cl3, Bashir Ahmed v. 

Maatsihappij 

(1917) 39 Ind Cas 520 (521) (All), Bhagwandxn v Shankar Prasad. 

(1933) AIR 1933 Cal 414 (415) 60 Cal 404 144 Ind Cas 177, Nutbihan 

Das \ Bishweshuari Debee 

(1938) AIR 1933 Lah 440 (411), Jesha Ram v Pootan Bhagat 
(1926) AIR 1926 Oudh 393 (391, 395) 1 Luck 4G9 94 Ind Cas 1034, Hulas 
\ Barkatunnissa Be gam 

(1919) 4 I R 1919 Lah 156 (157) 51 Ind Cas 575, .V< Gut ah Den s Monji 
Ram 

(1926) A I R 1923 Oudh 18 (19) 101 Ina Cas 7C0, Sukdei a Piag Diitt. 
(1922) AIR 1922 Lah 82 (83) 63 Ind Cas 263, Chandan v Bahadur. 

(1931) 4 I R 1931 Lah 313 (314) 134 Ind Cas 493, Mahomed Ah v. 

Mahomed Khan (Person cluming lien o\ cr property and billing to 
gitc up possession on piemen t of (he charge is not in adverse posaes- 

5 (1938) AIR 193S Mad 454 (455) 178 Ind Cas 301, Atchayya Patrudu v. 

Jalaluddin 

C. (1933) AIR 1933 Cal 544 (546) 142 Ind Cas 5S2, Eof, Ram v Dalai Ram. 
(1918) A I R 1918 Lah 308 130$) 46 Ind Cas 9G4, Alla Dad \ Fatal Dad. 
(1901) 1901 Pun Re No 43, Batkhan \ Sultan Malhck 
(191G) AIR 1910 Oudh 296 (299) 19 Ovdh Cas 1 31 Ind Cas 257, It l, 

Gamsha ' . Nageshar Raksh Singh 


Arts. 152 & 154 
Note 16 
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FOE POSSESSION OF IMMOVABLE PROPERTY 


Arts. 142 & 144 adverse possession is possession which is wrongful, 7 that the posses. 

Note 16 sion must bo by a person holding the land on his own behalf or on 
behalf of some person other than the true owner, the true owner 
having a right to immediate possession, 8 and that the possession of 
the wrongdoer must be exclusive.*' 1 A contrary view namely that 
the possession of a person may be adverse to another even though he 
may admit the title of that other, has been held m the under, 
mentioned case. 9 It is submitted that this view cannot be accepted 
as correct. 

It follows from the above that a possession on tho part of A 
consistent and reconcilable with the title of B cannot bo adverse to 
B 10 Where the owner is not prevented from using the property in 
the way in which it is intended to bo used, there can ho no adverse 


(1933) AIR 1933 Oudb 4G2 (402, 4G3) : 14G Ind Cas 987, Bamshankar v. 
Sheo Dutt 

(1930) AIR 1930 Lab 991 (992) 11 La h 410 : 123 Ind Cas 278, Ghul/m 
Mur tat a v. Magma. 

7. (1903) 27 Bom 408 (412) 5 Bom L R 2G9, Kondiba v. Mann. 

(1936) 1G3 Ind Cas 317 (349) (Cal), Sara jj uddm Nur Ahatnd v. Jabanessa 
Khatoon . 

8. (1878) 4 Cal 327 (329). 2 Shome L R 10G, Bejoij Chunder v. Kali Piosanna. 

(Per Mark by, J.) 

(1878) 4 Cal 455 (468) • 3 Cal L R 355 : 2 Shomo L R 153, Kherodemoney 
Dossce v Durgamoncy Dossee. 

(1921) AIR 1921 Bom 33 ( 39) 45 Bom 1001 : Cl Ind Cas 594, rtshnu 

Bhikajx v Balia Lacka. 

(1903) 27 Bom 43 (51) 4 Bom L R 721, Tam Bat v Venkatrao 
(188G) 9 Mad 244 (24G) 10 Ind Jur Gl, Madhava v. Narayana. 

(1939) AIR 1939 Bom 1 (17) : 179 Ind Cas 178, Narayan Jtraji v. Guru- 
nathagouda. 

8a (1932) AIR 1932 Oudh 40 (48) : 7 Luck 250 : 137 Ind Cas 078, Suraj Bali 
v. Mahadeo Prasad 

(1937) AIR 1937 Sind 78 (79) : 157 Ind Cas 2S3, -V/. Stta Bax v. Jumo 
(1919) AIR 1919 Cal 240 (2U) : 50 Ind Cas 45, Tarachand v. Secretary of 
State. 

(1933) AIR 1933 Mad 454 (455) : 178 Ind Cas 301, Alchayya Patrudu v, 
Jalaluddm. 

9. (1933) AIR 1933 Cal 414 (415) • GO Cal 404 . 144 Ind Cas 177, Nuibihari 

Das v Bisueswari Dcbee. 

10 Sec Note 2 ante. 

(1843) 3 llarc 2G (33, 34) : Gl R R 193 . G7 E R 233, Betas v, Thomas 
(Dcfendmts claiming under tho title of the plaintiff and thus acknow- 
lodging plaintiH's title cannot be in adverse possession,) 

(1923) AIR 1923 All 399 (400) • 71 Ind Cas 2G5, Lakhu v. Lai Singh. 

(192G) AIR 1920 Oudb 193 (193) : 91 Ind Cas 97, Abdullah Khan v. Amir 
Under Khan 

(1932) A I R 1932 Oudb 4G (4S) : 137 Ind Cas G78 : 7 Luck 250, Suraj Bah 
v Mahadeo Prasad (Every occupier of a bouse is liable to pay water 
anil house taxes. The pivnient of these by person pleading adverse 
possession is not irreconcilable: with the plaintiffs ownership o! pro. 
perty in a suit for possession ) 

(IS71) ' . i* Thakur. 

try of State v. 
dinary rights of 
be adv ert* )] 

(193S) A I R 1933 Cal 117 (119) • 17fi Ind Cas 70G, Berojullah Sarkar v. 
Ayatullah Aland. (Mere fact that .1 is allowed to bo in joint possession 
with II of 1 liter’s property is not enough to show that A's possession is 
adverse to II.) 
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pos'ic'ision, for there is in such a case no hostility to or denial of 
the title of the true owner. Thus, where A claimed to have been 
in adverse jwssession of certain drains vested in a municipality, 
hut it was found that the municipality was not in any way prevented 
by the acts of *4 from enjoying the drains as drains, it w as held that 
A's acts did not constitute adverse possession. 11 A mere squatter or 
intruder who docs not deny the title of the true owner and does not 
set up any claim of right in himself cannot claim to be in adverse 
possession 12 

In deciding whether the alleged acts of a person constitute 
adverse possession or not, regard must bo had to the animus of the 
person doing those acts, and this must be ascertained fiom the facts 
and circumstances of each case. 15 

Where the acts alleged do not constitute effective possession at 
all of the interest claimed, they would obviously not constitute adverse 
possession 11 and tho position will not be improted by the denial of 
the title of the owner, 1 * especially when the owner has no knowledge 
of such asseition 18 A, a zamindar, made a mortgage of his property 
to C on 11th Januar\ 1865 Subsequently ho granted a •patm leaso 
thereof to B on tho Gth of September 1865 On tho 21st of February 
1867 /I’s interest was brought to sale by the Sheriff of Calcutta and 
was knocked down to B, but the conveyance was executed in his 
favour on tho 1st of April 1867 C, wrlio had in tho meanwhile 
purchased the property in execution of a decree obtained by him on 
his mortgage, sued B for khas possession of the property It was 
held by the High Court of Calcutta that B’s possession as patntdar 

11 (1020) AIR 1020 Mad 103 (104) 55 Ind Cas 493, Atunacliala Chetliar v. 

Municipal Council Mayaiaram 

12 (1917) 39 Ind Cas 520 (521) (All), Dhagv'an Dm v Shanhar Prasad 

(1904) 9 Cal W N 111 (115), Madhabi Sundari Dassya v Gaganendra Nath. 

Sec also footnotes (5a) to (9) to note 11 ante. 

13 (1923) AIR 1923 Mad 11 (12) 70 Ind Cas G53, Rajambal Ammal v Shan- 

viuga Mudahar 

(1920) AIR 192G Cal 5G8 (575, 57G) • 91 Ind Cas 235, Ganga Prasad Chow- 
dhry v Ruladananda Roy 

(1697) 21 Mad 53 (55), ChochaUnga v Muthusamy (Where the defendant 
who w33 the brother of the plajntiff happened to bo using as a haet- 
jard a few square yards of \acant house site land, to which plaintiO 
had title, it was held there was nothing under the circumstances suffi- 
cient to constitute ad\ erse possession bj the defendant as against tha 
plaintiff, especially because the parties were brothers nud the land in 
question was situate between their houses ) 

14. (1926) A I R 1923 Cal 6S2 (884) 117 Ind Cas G93, Sounndranath Dasn v. 
Nirmalckandra Bancrjee 

(1929) AIR 1929 Lab G25 (G2G) 111 Ind Cas 70, Amnt Sarya Ram v 
Dm an Ckand 

(191G) AIR 191G AH 79 (81) . 33 All 411 31 Ind Cas 171, Eunicar Sen v. 
Darbar * Lai 

[Sec also (1SG7) 2 Agra 6 (9), Ramaishcr Singh v. Sauarahm Sinjh.] 
15 (1900) 21 Bom 435 (143) 2 Bom L R 261, Soorannana Detappa v. Secretary 
of State. 

(1912) 13 Ind Cas 407 (4G8) (Mad), Veerntma v ChcUamniayya. 

16. (1912) 13 Ind Cas 4G7 (1GS) (Mad), Vreranna v. Chtllammayya. 
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Arts. 142 & 144 could not be considered adverse to C who had a superior interest 
Note 16 that S's possession as purchaser could not he deemed to have 

commenced till the 1st of April 1867 and that the suit brought 
within twelve 5 ears thereof was within time . 17 

Knowledge on the pait of the person claiming title by adverse 
possession that he had no title will not make his possession other 
than adverse. In Shavrao v. RaXhmm , 15 Sir Charles Farran, 0. J., 
observed that “a person coming in under a title which he knows to 
bo defective, or even a trespasser is not, by reason of his knowledge, 
deprived of the law of limitation.” Nor, on the other hand, will the 
mere consent of the true owner affect the question, whether the 
possessor holds his possession in contravention of the light of the 
owner. In Dwarlanath Chowdkury v. Shasti Ktitlar Banerji , w 
Sir Lawrence Jenkins, C J , observed as follows : 

"The mere fact of consent does not prevent possession being 
adverse. The test is whether the person who sets up adverse 
possession is able to show that he held for himself, and if he 
did so, the mere fact that there was acquiescence on the part of 
the other persons concerned, can, in circumstances like the 
present, make no difference." 

The mere fact that the possession of A is hostile to and in denial 
of the title of B, is however not sufficient to confer on A a title by 
adverse possession. Tn Radhamom Debt v The Collector of Khulna, 20 
it was laid down by their Lordships of the Privy Council that in 
order to constitute adverse possession, 

“the possession required must be adequate in continuity, 
in publicity and in extent to show that it is ndvorse to the 
competitor.” 

And this view has been re-affirmed in numerous cases . 21 

17. (1BS2) 8 Cal 79 (84) : 9 Cal L R 173 . 10 Cal L R 113, Kasumunnissa Bibs v. 

Ntlralna Bose. 

18. (169S) 23 Bom 137 (140) (F B). 

19. (1913) 18 Ind Cas 8C9 (874) (Cal). 

20. (1900) 27 Ind App 13G (140) . 27 Cal 943 • 4 Cal \V N C97 : 2 Bom L R 592 : 

7 Sar 714 (P C), Radhamom Debt v. Collector of Khulna . 

21. (1934) AIR 1934 P C 77 (81) : 147 Ind Cas 8S7 • Cl Ind App 50: 5G All 111, 

(P C), Mt Allahrahht v. Shah Mohammed Abdtir Ilahun. 

(1931) AIR 1934 P 0 23 (25) : 147 Ind Cas 545 • Cl Ind App 78 : 01 Cal 
2G2 (P C), Secretary of State x. Debcndra Lai Khan 
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Tlio principle is derived from the classical requirement that in 
order to give a title by adverse possession, the possession must be nec 
t i nec clam nec precar to, that is, peaceful, open and continuous 22 


(1931) AIR 1934 Cal 167 (192) : 151 Ind Cas 107C, Secretary of State v. 
Dhirtndra Hath Hoy 

(1903) 31 Cal 397 (401), Tlaf* Ahmed Choudhry v. Tot a Zlcah Choxcdhry 

(1910) C Ind Cas 392 (396) (Cal), A’atrnb Bahadur of Murshidabad v. Gopu 
nalh Mandat 

(1921) AIR 1921 Cal 577 (5S0) : C7 Ind Cas 170, Jogendranath v Jagaden - 
dra Nath 

(193S) AIR 19 3S Sind 193 (202) . 176 Ind Cas G90, Arab Janglu v. Panjal 
Shah. 

(1907) 35 Cal 961 (971) ; 12 Cal W K 127 . C Cal L Jour 735, Jogendranath 
v. Bald co Das. 

(1910) G Ind Cis 359 (361) (Cal), Baroda Prasad v. Anxioda Mohan. 

(1927) AIR 1927 Oudto 551 (551) 102 Ind Cas 207, Imdad Hussaxn Elian 
v. Ml. Hydart Khanam. 

(1919) AIR 1919 Cal 210 (211) • 50 Ind Cas 45, Tarachand Boy v Secre- 
tary of State 

(1911) 10 Iod Cas 742 (743) (All), Zahuran v. Bahim. 

(1921) AIR 1921 Sind 177 (ISO) 16 Sind L R 25 60 Ind Cas 118, M<. 
Bliagbharx v Ml Khatun. 

(1930) AIR 1930 Oudh 4G (4S) 5 Luck 410 121 Ind Cas 84, Malia&ir 
Singh v Chxtta Singh. 

(1921) A I R 1921 Cal 277 (282) 6G Ind Cas 923, Ma7iara;a7i of Cooch 
Behar v M abend ra Ban jan Boy. 

(1921) AIR 1921 Cal GS7 (095) G5 Ind Cas 8CG, Secretary of State v. T Taxed 
Ah. 

(1902) 20 Bom 410 (41G, 417) . 4 Bom L R 23, Txthalias v. Secretary of 
State. 

(1901) 25 Bom SC2 (3CC) 3 Bom L R 47, Jagjnan Das v. Bax Amba. 

(1920) AIR 1920 Cal 202 (204). 50 Ind Cas 811, ManttHa Kolu v. Prasanna 
Kumar Sarlar. 

(1913) 18 Ind Cas 869 (870) (Cal), Duarkanath Choudhry v. Sastx Kxnkar 
Bancrjee 

(1925) AIR 1925 Cal 1253 (1255) 86 Ind Cas 767, Bcjoy Chand M aha tab 

v Saratkumar Boy 

(1925) AIR 1925 Cal 981 (983) 85 Ind Cas 594, Ablioy Shankar Maxumdar 
v Satyendra rrasanna Bose. 

(1925) AIR 1925 Cal 31C (31S) . 62 Ind Cas 318, Harisadhan Patarx v. 
Dxnanath Banerjce 

(1934) AIR 1934 Pat 485 (469) 154 Ind Cas 1032, Thanchhna Kuan v. 

Itamyad Ktiar. 

(1928) AIR 1923 Bom 287 (2S8) 110 Ind Cas 303, Keshav Raghunath v. 

Gonnd Chmtnajx 

(1935) AIR 1935 Cal 760 (761) 159 Ind Cas 752, Bhabant Prosanna v. 

Manxndra Chandra 


Subadar. 

(1918) AIR 1918 Nag 171 (173) 47 Ind Cas 892, Prahlad Singh v. Abdul 

(1917) AIR 1917 Cal 469 (479) 36 Ind Cas 690, P.amchandra Stl v. P.aman 
Manx Dasi 

(1935) 163 Ind Cas 697 (903) 62 Cal L Jour 177 (18S) 63 Cal 800, Suren- 
dra Kumar Boy v Ahmad Nauab Choudhry. 

(1923) AIR 1923 Cal 82 (S5) : 77 Ind Cas 564, Jobeda Khatun \ Tulsx- 

22. (1934) AIR 1934 P C 23 (25) 147 Ind Cas 545 61 lad App 78 . 61 Cal 2 62 
(P C), Secretary of State v. Eflendrnlal Khan. 


Arts. 142 & 144 
Note 16 
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Arts. 142 & 144 could not be considered adverse to C who had a superior interest 
Note 16 that B‘s possession as purchaser could not bo deemed to have 

commenced till the 1st of April 1867 and that tho suit brought 
within twelve years thereof was within time. 17 

Knowledge on the part of the person claiming title by adverse 
possession that he had no title will not make his possession other 
than adverse. In Bhavrao v. Jtakhnun , 18 Sir Charles Farran, C. J., 
observed that “a person coming m under a title which ho knows to 
be defective, or even a trespasser is not, by reason of bis knowledge, 
deprived of the law of limitation.” Nor, on the other hand, will the 
mere consent of tho true ownor affect the question, whether the 
possessor holds his possession in contravention of the right of the 
owner. In Dwarkanath Chowdhnry v. Shasti Ktnkar Banerji , 19 
Sir Lawrence Jenkins, C. J , observed as follows : 

“The mere fact of consont does not prevent possession being 
adverse. The test is whether the person who sets up adverse 
possession is able to show that he held for himself, and if be 
did so, the mere fact that there was acquiescence on the part of 
the other persons concerned, can, in circumstances like the 
present, make no difference." 

The mero fact that the possession of A is hostile to and m denial 
of the title of B, is however not sufficient to confer on A a title by 
adverse possession. In Radhamont Debt v. The Collector of Khulna™ 
it was laid down by their Lordships of the Frivy Council that in 
order to constitute adverse possession, 

“the possession required must bo adequate in continuity, 
in publicity and in extent to show that it is adverse to the 
competitor.” 

And this view has been re-affirmed in numerous cases. 21 

17. (18S2) 8 Cal 79 (84) . 9 Cal L R 173. 10 Cal L R 113, Kasumunmm Bibi v. 
L'ilratna Bose. 

IB (1 BOS) 23 Bom 137 (110) (F B). 

19. (1913) IB Inti Cas 8C9 (874) (Cal). 

20. (1900) 27 Ind App 13G (140) : 27 Cal 943 : 4 Cal W N G97 • 2 Bom L R 592 : 

7 Sar 714 (P C), Hadhamont Dcbi v. Collector of Khulna. 

21. (1931) AIR 1934 P 0 77 (81) : 147 Ind Cas 887 : Cl Ind App 50 : 5G All 111, 

. (P C), 2lt. Allahrakht v. Shah Mohammed Abdur Bahun. 

(1934) AIR 1934 P 0 23 (25) : 147 Ind Cas 545 • G1 Ind App 78 : G1 Cal 
2G2 (P C), Secretary of State v. Dcbcndra Lai Khan. 

1 LB 

App 

App 

(27 

Inti App 18b, Followed ) 

(1937) AIR 1937 All 429 (431) • 1C9 Ind Cas 9G2. Bam Chandra v. Asa 
Lam. (To acquire title by adverso possession , it must be open, exclusive 
and continuous for twche years ) 

(1927) AIR 1927 Oodli 141 (142) 2D Oudh Cas 395 : 9S Ind Cas 701 ; 1 
Luck 111, Barjor Stngh v. Sidh Math. 
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The jninciule is derived from the classical requirement that in 
order to give a titlo by adverse possession, the possession must bo ncc 
t'i ncc clam ncc ptecano, that is, peaceful, open and continuous. 22 


(1931) AIR 1934 Cal 187 (192) : 151 Ind Cas 107G, Secretary of State v. 
Dhtrendra Xath Hoy 

(1903) 31 Cal 397 (101), Wall Ahmed Choudhry v. Tot a Meah Choudhry. 
(1910) GInd Cas 392 (396) (Cal), Xauab Bahadur of Mursludabad v. Gopi- 
noth Mandal 

(1921) AIR 1921 Cal 577 (580) 67 Ind Cas 170, Jogcndranath v. Jagaden- 
dra Xath. 

(193S) AIR 1933 Sind 193 (202) • 178 Ind Cas C90, Arab Janglu v. Panjal 
Shah. 

(1907) 35 Cal 901 (971) ; 12 Cal W N 127 . G Cal L Jour 735, Jogendranath 
v. Baldeo Das 

(1910) G Ind Cas 359 (3G1) (Cal), Baroda Prasad v Annoda 21 oh an 
(1927) AIR 1927 Ou*h 551 (551) . 102 Ind Cas 207, Jmdad Hussain Khan 

r. 2ft. Ilydar i Khanam. 

(1919) AIR 1919 Cal 210 (211) . 50 Ind Cas 45, Taraehand Boy y. Secre- 
tary of State 

(1911) 10 Ind Cas 742 (743) (All). Zahuran v. Rahim. 

(1921) AIR 1921 Sind 177 (160) . 1G Sind L R 25 . 80 Ind Cas 118, 21 1. 
Bhagbhan v 21 1 Kkatun. 

(1930) AIR 1930 Oudh 46 (48) 5 Luck 410 : 121 Ind Cas 81, Mahabir 
Singh ^ Chitta Singh 

(1921) AIR 1921 Cal 277 (282) GO Ind Cas 923, Maharajah of Cooch 
Bckar v Mahendra Ranjan Boy. 

(1921) AIR 1921 Cal GS7 (695). G5 Ind Cas SGG, Secretary of State v. Wazed 
Ah. 

(1902) 2G Bom 410 (11G, 417) . 4 Bom L R 23, Vs lhaldas v. Secretary of 
State 

(1901) 25 Bom 3G2 (3G6) 3 Bom L R 47, Jagjnan Das v. Bat Amba. 

(1920) AIR 1920 Cal 202 (201) 5G Ind Cas 811, Mantilla Kolu v Prasatina 
Kumar Sarkar. 

(1913) 18 Ind Cas 8C9 (870) (Cal), Duarkanath Choudhry v. Sasti Ktnkar 
Banerjee 

(1925) AIR 1925 Cal 1253 (1255) 60 Ind Cas 767, Bejoy Chand M aha tab 

s . Saratl.umar Boy 

(1925) A I R 1925 Cal 981 (983) 85 Ind Cas 594, Abhoy Shankar Mazumdar 
v Satyendra Prasanna Bose. 

(1925) AIR 1925 Cal 31G (318) 62 Ind Cas 318, Uansadhan Patan v. 
Dinanath Banerjee. 

(1934) AIR 1931 Pat 485 (489) . 154 Ind Cas 1032, Thanchhna Kuan y. 
Bamyad Kuar 

(1928) AIR 1923 Bom 287 (288) 110 Ind Cas 303, Keshav Raghunath y. 
Bound Chimnaji 

(1935) AIR 1935 Cal 7C0 (7G1) 159 Ind Cas 752, Bhabani Prosanna v. 

Manmdra Chandra 

(1900) 3 Cal L> Jour 816 (331), Ananda Han Basack v. Secretary of State. 
(1912) 11 Ind Cas GOD (G23) (Cal), Secretary of State y. Kalika Prasad. 

(1932) AIR 1932 Oudh 140 (142) 13G Ind Cas 700, Sitlabakhsh Singh v, 

Suladar 

(1918) AIR 1918 Nag 171 (173) 47 Ind Cas 692, Prahlad Singh v. Abdul 
Aziz Khan 

(1917) AIR 1917 Cal 4G9 (479). 3G Ind Cas 890, Ramchandra Sil v. Raman 
Mam Das x 

(1935) 1C3 Ind Cas 897 (903) C2 Cal L Jour 177 (16S) • 63 Cal 300, Suren - 
dra Kumar Roy \ . Ahmad Nauab Choudhry. 

(1923) AIR 1923 Cal 82 (85) 77 Ind Cas 564, Jobcda Khatun v. Tutsi- 
charan Das. 

22. (1934) AIR 1934 P C 23 (25) 147 Ind Cas 515 • 61 Ind App 78 : 61 Cal 262 
(P C), Secretary of State v Dcbendralal Khan. 


Arts, 142 & 444 
Note 16 
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Arts. 142 & 144 
Notes 16-18 


If the elements stated above, namely, (a) that the possession 
of the wrongdoer must bo in denial of the title of the true owner and 
(b) that it must be adequate in continuity, in publicity and in extent, 
exist, the possession must he regarded as adverse It is not necessary 
that the owner should bo shown to have ‘protested that his rights 
weie being violated and that the possession went on adversely to his 
protests. 23 

17. “Defendant." ■ — The word “defendant” has been defined in 
Section 2 sub-section 4 ante as including any person from or through 
whom a defendant derives his liability to be sued. 1 See Notes to that 
sub-section ante. 

18. Possession is not adverse if it can be referred to a law- 
ful title. — Where the possession may bo lawfftl or unlawful it must 
be assumed, in the abscnco of evidence, that the possession is lawful. 1 
It is also a fundamental principle that where a possession can bo 
referred to a lawful title, it will not bo considered to be adverse. 2 


(1919) AIR 1919 P C C2 (GS) : 43 Mad 253 : 46 Ind App 204 : 53 Ind Cas 
288 (P G), Arunachalam v Venkitachalapathy. 

(1935) AIR 1935 P C 3G (38) * 153 Ind Caa 929 : 14 Pat 327 . G2 Ind App 
40 (P C), Snschandra Nandi/ v. Bax math Jugul Kishore . 

(1919) AIR 1919 Cal 12G (127) : 50 Ind Cas G49, Panchu Mucht v. Bhuto 
Muchi 

(1935) 1G4 Ind Cas G1 (G3) : G2 Cal 921, Upcndranath Boy v. Jitendranath 
Kttndu. 

(193S) AIR 193S Lah G (8) : 170 Ind Cas 094, Aft. Shanti Dev* v. Mani 
Singh. 

23. (1919) AIR 1919 P C G2 (68) ■ 43 Mad 253 . 46 Ind App 204.. 53 Ind Cas 
288 (P C), Arunachalatn v. Venkitachatapathy 

Note 17 

1. (1933) AIR 1933 Nag 274 (277) : 30 Nag LK1S: 150 Ind Cas G79, Mt. 
Jtjtbax v. Zo.hu. 

(1910) 8 Ind Cas 1095 (1095) : 33 All 224, Bam Lafchan Bai v. Gajadhar 
Bat. 

(1910) G Ind Cas 4G7 (471) (Cal), Khiroda Kanta Boy v. Krishna Das Laha, 
(1921) AIR 1921 Bom 48 (48) : 45 Bom 570 : 59 Ind Cas B05, Bamchandra 
Balicant v. Balajt Ganesh. 

Note 18 

1. (1918) AIR 1918 P C 1 (2) . 1918 Pun Ro No. G4 : 47 Ind Cas G26 (P C), 

Jlardit Singh v. Gurmukh Singh. 

(193G) AIR 193G Lah G73 (G74) : 1GO Ind C.is 1033, Mohammad Yakub v. 
Abdul Karim. 

(1923) AIR 1923 All 418 (419) : 71 Ind Cas 1033, Jharap Bai v. Jamt Bai. 

. - — . ~ * --- • ... - - 1(1 j v _ Shiani Bahadur. 

v. Adoo Shaikh. 

: 78 Ind Cas 895, Indar - 

(1900) 2 Bom L R 410 (111), Basapa v. Basapa. 

(1SG5) 3 Suth W R 12 (12), Birtssur Banerjcc v. On coda Chum Bancrjee. 
(1930) 125 Ind Cas 739 (739) (Cal), Kuda Koch v. Zradan Gopal Agartcalla. 
(18G0) 12 Suth W R 217 (218) 3 Bcng h 11 A C 312, Selam Sheikh v. Baido* 
nath Ghatak. 

(1921) AIR 1921 Cal C17 (G52) : G7 Ind Cas 31, Jagannaih v. Chandi Bxbx. 
(1912) 1G Ind Cas 27 (29) (Mad), Bayila Patter v. Annakutlt Mannadtar. 

2. (1914) AIR 1914 P C 213 (215. 21C) (P C), Corea v. Appuhamy. 
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The reason is that a person whose possession can be referred to a 
lawful title will not be permitted to show that bis possession was 
hostile to another title. The leading case on the point is Thomas v. 
Thomas , 4 decided by the Court of Chancery in the year 1855 In 
that cascX was entitled under the marriage settlement of his father 
and mother to certain real estates opon the death of his mother, to 
whom a life estate had been given therein The mother died in 1832. 
X attained majority m 1836. Tlio father remained in possession of 
the settled estate till his death in 1852 The Question was whether 
the father's possession was adverse to X or whether it must bo 
deemed to have been as guardian of X. Wood, Y. C., observed as 
follows : 

“But there is another principle which affects this case, 
namely that possession is never considered adverse if it can be 
referred to a lawful title. An important authority on this point is 
Doe <?. Milnei v. Bnghttven* where a party who had taken 
possession of copyholds on the death of lus wife, by an adverse 
title, lived more than twenty 5 ears afterwards and it was then 
found that there was an old custom of the manor by which lie 
had a right to curtesy, and therefoie his possession was referred 


(1927) AIR 1927 Nag 101 (IOC) 22 Nag L R 175 100 Ind Cas 446, Mt. 

Deshram v. Kishore Singh. 

(1930) AIR 1930 Nag 300 (303) 27 Nag L R 152: 127 Ind Cas 689, J air am 
v. Bhilaju 

(1891) 1891 Bom P J 232, Shesht kom Ramaya v Yenlatramna. 

(1936) AIR 1936 Cal IOC (109) 1C1 Ind Cas 450, Nxrmal Chandra v. Mohu 
tosh Das. 

(1923) AIR 1928 Oudh 419 (160) 112 Ind Cas 522, Mohammad Jamil v. 
Mohammad Hafiz 

(1936) AIR 1936 Pat 136 (140) 161 Ind Cas 331, Mt. Dili Zawab v. 

Muhammad Ayub 

(1923) AIR 1923 All 418 (419) 71 Ind Cas 1033, Jharap Dai v Jamt Bat. 
(1902) 4 Bom L R 9G4, Yesu v Fulchand 

(1924) AIR 1924 Oudh 2C6 (270, 271) 27 Oudh Cas 77 78 Ind Cas 895. 

Indarpal Singh v. Thai nr Dm Singh. 

(1918) AIR 1918 Cal 532 (533, 534) . 42 Ind Cas 884, Gnanendra Nath v. 
Mohendra Mohmi Debya 

(1927) AIR 1927 All 554 (555) 101 Ind Cas 621, Ram Bharos Pande v. 

Dhurjati TJpadhvja 

(1930) AIR 1930 All 109 (110) 121 Ind Cas 701 : 52 All 222, Dhurjati 

Upadhxya v. Ram Bharos Pande 

(1912) 16 Ind Cas 27 (28) (Mad), Rayilu Patter v Annaluth 2Iannadiar 
(1910) AIR 1916 Cal 59 (59) 35 Ind Cas 26, Bisheshuar Gangooly v. 

Bhagabati Charan 

(1915) AIR 1915 Mad 121 (122) 26 Ind Cas 346, Punnusuamy Iyer v. 

Permoye 


the man and not ndiersch ) 

(1807) 2 Agra 78 (78), Naratn Sahai r. Posoo ] 

3 (1855) 110 R R 107 (110) 4 VS R (Eng) 135 • 2 Kay A J 79 25 L 3 Ch 159 : 

1 Jur (N S) 11C0. 

4 (1609) 10 East 0S3 (594) 10 R R 395 103 E R 697. 


Arts. 142 & 14 
Note 18 


Luu. 129 
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Notes 18-19 
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to that title which was consistent with the title of the other 
party. 

“In this case a father, who had several children entitled to 
estates on the death of his wife, all the children being under age 

at that time, entered npon the estates I think I must 

reasonably infer that the entry was an entry on their behalf 
and as their guardian, and was totally different from the case of 
a mere stranger entering upon the property under similar 
circumstances. 

“Then it is said that, though the entry might have been 
lawful in its inception, the retention of the property after the 
children attained twenty-one barred their rights under the 
statute of limitation ; but I think the better and sounder view 
here is that, if this gentleman entered as guardian, this Court 
would never allow him to set up any other title to the estate." 
In Bejoy Chinnier Bancrjee v. Kally Prosonno Ifookcrjee? 
Harkby, J., observed : 

“ One who holds possession on behalf of another docs not, by 
a mere denial of that other’s title, make his possession adverse 
so as to give himself the benefit of the statute of limitation." 

In Corea v. Appuhamy ,® their Lordships of the Privy Council 
observed, following Thomas v. Thomas 7 : 

“ Entering into possession, and having a lawful title to enter, 
ho could not divest himself of that title by pretending that he 
had no title at all.” 

Sec also the undermentioned case. 8 

19. Possession by Hindu female. — The possession by a femalo 
heiress under Hindu Law, of property inherited by her i3 not 
adverse to the reversioners who are entitled to the property after 
her death. 1 The reason is twofold: first, that in such cases the 
possession must be referred to her titlo as heiress, in which capacity 

5. (1878) 1 Cal 327 (329) : 2 Shome L R 10C. 

6. (1911) AIR 1911 P C 213 (215) : 1912 A C 230 : 81 L J P C 151 (P C). 

7. (1855) 110 R R 107 (110) : 4 \V R (Eng) 135 : 2 Kay A J 79 : 25 L J Ch 159 : 

1 Jar (X B) 11GO. 

8. (1914) A 1 R 1911 Mad 239 (239) : 22 Ind Cas 271, Official Assyneev.Jfoorh 

Doss. (\ man possessing himself of property in one character, cannot 
himself alter that character and begin to possess it in another character.) 

Note 19 


Jaggannath Prasad 
(1929) AIR 1929 Oudh 215 (219) : 



115 Ind Cas 279, Chandra Shekhar 
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she would only take a life-estate contemplated by Hindu Law, and Arts. 152 & 
secondly, that the reveisioners not being entitled to the possession Note 19 
of tho property till the death of the heiress, time will not, as will be 
seen in Notes 79 and 83 tn fra, run against them. A was entitled to a 
certain house but could get possession thereof only on the death of 
B, his mother, w ho had a right of residence therein The house was 
sold in execution of a decree obtained against her son A and was 
purchased by one A'. During the lifetime of B, C was living in 
the house. When X sued for possession on the mother’s death, G 
resisted the suit on the ground that he had been m adverse posses- 
sion for more than twelve yeais though within twelve years of B's 
death. It was held by the Privy Council that C’s jiossession was not 
adverse to X till B's death s In Bam Anugra Naram Singh v. 

Choudhry Hanuman Sahat, 3 whcie a Hindu widow took possession 
of her son's estate on his death, and sho was his heiress, and 
remained in possession till her death, it was held by their Lordships 
of tho Privy Council that the possession of tho widow must be 
referred to her titlo as heiress of her son and that no case of adverse 
possession had been established. 

Where a Hindu female who has no right to be in possession of 
the property gets into possession theieof, hei possession will be 
adverse to those entitled to the property aud she will pi escribe for 
an absolute titlo to the property, unless it is shown that she was m 
possession under some arrangement with the owners or that she was 
prescribing only for a limited interest ,a Thus, where the widow of a 
coparcener in a Hindu joint family was m possession of tho family 
property m assertion of absolute ownership, it was held that her 

(1678) 1678 Bom P J 237. Nilkantlt v Shuram. (Possession of lessee of 
widow not adserse during lifetime of widow ) 

2 (1020) \ IR 1020 P C 00 (97) 53 Ind App 201 53 Cal 918 97 Ind Cas 701 

(P C), Annada Prasad Das v Ambtka Prasad Das 

3 (1902) 30 Cal 303 (308) 30 Ind App 41 7 Cal W N 225 . 5 Bom L R G 

8 Sar 409 (P C), Haiti Anugra Naram Smgh v Hanuman Sahas 

3a (1023) AIR 192S All 45 (46) • 40 All 713. 102 Ind Cas 175, Bxkhdeo Teuari 
v Sukhdco Teuari 

(1931) AIR 1931 Lah 270 (270) . 150 Ind Cas 108, Mukh Bain v. lit. 

Sundar. 

(1925) AIR 1925 Mad 1000 (1067) • 80 Ind Cas 296, Sckhara Rao v Rama- 
rajn Seshayija 

(1914) AIR 1914 Mad 423 (429) 23 Ind Cas 591, Multayya v Kodanda- 
ramayya 

(1914) AIR 1914 Mad 603 (COS) 21 Ind Cas 6S0, Yengidusuamy Iyer v. 

Narayanasitamy Iyer 

(1899) 9 Mad L Jour 33 (31), Bapanayya v Peddtchalamatya. 

(1931) AIR 1931 Lab 633 (G36) 152 Ind Cas 773, Khetn Chand v. Ens/ina 

(1926) A I R 1920 Oudh 126 (127) 90 Ind Cas 825, Dngbijoy Smgh v. 

Drtgpal Smgh. 

(1925) AIR 1925 Oudh 009 (070) 87 Ind Cas 1GI, Lai Bahadur Smgh v. 

Mathura Singh 

(192S) AIR 192S Oudh 4S1 (182) . 113 Ind Cas 258, Ml. Bam Dulan v. 

Sher Bahadur Smgh 

(1929) AIR 1929 Oudh 215 (221) 115 Ind Cas 279, Chandra Shekar Smgh 
v Jajjuciitt Baksh Smgh. 
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Arts, 142 & 144 possession was adveise to the other members of the joint family and 
Note 19 that she would acquire an absolute title to the property after twelve 
years of such possession* Similarly, where a Hindu female who is 
only entitled to maintenance and not to possession, obtains possession, 
such possession will be adverse to those entitled to possession so as 
to enable her to prescribe for an absolute title 5 unless they could 
show that the possession was the result of some arrangement 
between them. 8 

The case would be different where a Hindu female enters into 
possession as an heiress under Hindu Law but subsequently she 
becomes disentitled to retain possession. Thus, where a Hindu widow 


There is no presumption that the possession is that of a qualified owner: 
(Will 10 Ind Gas 63 (641 (Mad), Euppusicamy v. Srimrasaiengar. 

(1036) A I R 1036 Oudh 340 (3C4, 368) . 1C3 Ind Cas 770, Mata Balhsh 
Singh V. Ajodhiya Balhsh Singh. 

'oolappa Nail, 
v. Bay Baha- 
dur Kurtnt. 

[See also (1920) AIR 1920 Nag 19C (199) : 16 Nag L R 221 : 5G Ind 
Cas 952, Kastuix x. Lote Mayor. (Hindu mistress entitled to 
maintenance but not to possession— Her possession is adverse to 
rightful owner.) 

(1897) 21 Bom 110 (117), Desai Banchhoddas x. Banal Nathu Bhai. 
(1931) AIR 1931 Pat 114 (124) : 121 Ind Cas 337, Chattra Kumari 
Devi v. Mohan Bilram Shah. 

(1911) 9 Ind Cas 50 (51) 33 All 312, Gayadhar Pande y. Mt. Borbat •.] 

4. (1919) AIR 1919 P C CO (62) : 42 All 152 : 46 Ind App 197 : 55 Ind Cas 486 

(P C), Satgur Prasad v. Bay Ktshore Lai. 

(1878) 2 Mad 23 (29) 5 Ind App 206 : 3 Cal L R 265 : 2 Ind Jur 616 ; 

2 Shome L R 128 • 3 Sar 850 (P C), Zammdar of Pittapuram x. Pro- 
prietors of Mutta of Kolanla. 

(1894) 22 Cal 445 (450) : 22 Ind App 25 • 8 Mad L Jour 1 : G Bar 523: R A J 
13G (P C). Lachhan Kunwar x. Manoralh Bam 
(1B74) 1874 Bom P J 24, Bayee x. Bambhayee. 

(1924) AIR 1924 All 89 (91) : 45 All 729 : 74 Ind Cas 869, TJman Shankar 
x. Mt. Aisha Khatun. 

(1924) AIR 1924 All 740 (742) : 83 Ind C.is 751 : 46 All 769, Charan 
x. Mt. Peare. 

5. (1888) 1889 All W N 133 (134), Sena Bam x. Lachman Prasad. 

(1887) 1887 AH \V N 43 (43), Narain Das v. Runshidiiar. 

(1899) 1899 All W N 95 (95). Kauldhan v. Baghubir. 

(1927) AIR 1927 Oudh 133 (140) : 99 Ind Cas 890, Bayabahadur Singh x. 
Kanha vja Balhsh Singh. 

(1925) AIR 1925 Oudh 729 (731) : 87 Ind Cas 1021, Bhagrran Din v. 
Ajudhia. 

G. (1002) 29 Cal CGI (671,673): 29 Ind App 132 : G Cal \V N G57 : 4 Bom 
L R 547 8 Sir 2^-0 (PC), Sham Koer x. Dah Koer (The refcrcnco 
in tlio judgment to tlio other co parceners ns "reversionary heirs” is 
an obvious mistake ) 

(1925) A I R 1925 Oudh 729 (730) : 67 Ind Cas 1021. Bhagxcan Din x. 
Ajudhia. 

1 " ' Sanf Dalsh 

■ * ■ ick 519, Mt. 

[See (liWi) 12 Ruth \V R 1W (1 50) : 3 IVng L R A C 259, Irtdulanti 
Ktinvar x. Mt. Gnlhirun Kunirar. 



FOR POSSESSION OF IMMOVABLE PROPERTY 


2053 


entered into possession as heiress of her husband, but by xeason of 
the birth of a posthumous son her possession became adverse to the 
son, it was held by their Lordships of the Privy Council that the 
adverse possession must bo considered as relating only to a widow's 
estate under Hindu Law. 7 Similarly, where a Hindu widow in 
possession of her deceased husband’s property, foifeits her rights to 
the property on re-maimge 9 or by conversion to another faith 0 but 
continues in possession, her possession would be adverse to the 
rcversioneis only in respect of a limited estate in the property which 
she had prior to the forfeiture or the re-marriage. Likewise, where a 
Hindu daughter enters into possession of her father's property under 
a will giving her only a limited estate and it turns out that the will 
is invalid, it lias been held that she will acquire only a limited estate 
by adverse possession. 10 Again, where the acquisition of full ownership 
is prohibited by law as in the case of watan property in Bombay, a 
Hindu widow m possession can acquiro by piescnption only a limited 
estate therein 11 

It has been held m some cases 12 that the presumption, whero a 
Hindu female without title enters into possession of property, is 
that hei possession is adveise only to the extent of a limited mteiest 
in the property. It is submitted that this mow is not coirect 
(1894) 8 C P L R 99 (100), Gi mesh Pandit v. Imratlal Lodhi. 

(1878) 2 Mad 23 (29) . 5 Ind App 20G 3 Cal L R 265 . 2 Ind Jur 

C16 : 2 Shorne L R 128 3 Sar 850 (P C), Zammdar of Pitta- 
pur am v. Proprietors of Mutta of Kolanla (Where such 
arrangement is pro\ed, a suit within 12 jears of her death is 
not iarred )] 

7. (1921) AIR 1924 P C 121 (122) 5 Lah 192 51 Ind App 171 . 80 Ind Cas 

768 (I* C), lit. Lajnanti v Safa Chand 

[Sec also (1939) AIR 1939 Oudh 17 (28) 178 Ind Cas 950, Jadunath 
Singh i Buhcshar Singh ) 

8. (1935) AIR 1935 Lah 537 (533) 157 Ind Cas 100C, Kishen Singh -Vt 

Partapi 

(1927) A I R 1927 All 274 (276) 99 Ind Cas 578, Tanf \ Phool Singh 
(1925) AIR 1925 All 3G9 (870) 8G Ind Cas 445, Vtnrao Singh v. Firthi 
(1929) AIR 1929 Lah 827 (328) 119 Ind Cas 238, Desa v. Dam. 

(1927) AIR 1027 All 523 (521) 49 All 203 100 Ind Cas 734, Mangat v. 

Bharto. 

(1933) AIR 1933 Lah 218 (219) 141 Ind Cas 399. Hassn v Ibrahim. 

9 (1933) A I R 1933 Oudh 92 (93) 7 Luck 320 141 Ind Cas 831, ill Parbah 
v. Bam Prasad 

10. (1937) AIR 1937 All 197 (204) 106 Ind Cas 541, Smaj Pravitf % Gulab 

Dei 

(1903) 31 Mad 321 (327) IS Mad L Jour 409 4 Mad L Tun 5, Karsimha 
Appa Bao v Jagganadha Gopala Ron 

[Sie (1925) AIR 3925 Mad 497 (509) 48 Mad 1 93 Ind Cas 705, 

Maharaja of Kolhapur \ Sundaram Ayyar ] 

11. (1928) AIR 1928 Bom 333 (335) 114 Ind Ca» 390. Arun i Gojra 
(1900) 27 Ind App 8G (91) 24 Bom 55G 4 Cal \\ X 517 2 Bom L R 54S 

7 Sir 710 (P C), Padapa \ Suamirao 

12 (1925) AIR 1925 All 330(330) 85 Ind Cis 449. Dindralan s Bam Aarain 
(See also (1912) 15 Ind Cas 403 (404) (Mid). In n Piattipatx 
Seshayya 

(1929) AIR 1929 Bom 333(334) 119 Ind t >» 7-1., Inant Da fat raj a 
v MaAnrfio U’asutfco j 


Arts. 142 & 144 
Note 19 



2054 


FOR POSSESSION OF IMMOVABLE PROPERTY 


Arts. 152 & 145 
Notes 19-20 


Where a widow enters into possession of property without a right 
to do so, the case is one of dispossession and n suit for possession 
against her or her alienee is consequently governed by Article 14 2. 15 

20. Possession under a temporary arrangement between 
members of a family. — A, one of the heirs of a deceased Muham- 
medan, sued the other heirs for recovery of the share of the property 
left by the deceased propositus. Pending the litigation the question 
with regard to the relinquishmeut of the share of A, in her favour, 
was agreed, by all the heirs, to be referred to arbitration. No 
reference was, however, actually made, but for seveial years subse- 
quent to the agreement, a certain fixed sum out of the profits of the 
estate continued to be paid to A. It was held by the Privy Council 
that the agreement was merely a provisional one, that no title 
was thereby conferred on A with regard to the alleged share in the 
estate, and that the subsequent payments could not make out a case 
for A of adverse possession, as the possession must be leferrcd to 
such title as A had and not to any higher title. 1 

Where B was in possession under an agreement to surrender 
the land to A, it was held that his possession at the time of the 
surrender was not adverse to A, but that it became adverse when B 
refused to surrender the land as agreed upon. 8 Where A transferred 
property collusirehj in the name of B, in order to save the property 
from A's creditors, it was held in the undermentioned case 5 that ns 
the transfer was a sham one intended to save the property from 
creditors, B‘s ostensible possession m ust be deemed to have been 

13. (1ST 5) 7XWPHCR319 {351), Ccbardhan v. Balmukand. 

(1923) AIR 1923 All 25 (2G) : 45 All 1 : 75 led Cas 14, .V/. Eadha Dulaxyn 
v. Eashih Lai. 

(1937) AIR 1937 AU 208 (270) : 1C9 Ind Cas 5SC : I L R (1937) All 421, 
Easl nh Lai v. Mt Eadha Dulauja. 

(1925) AIR 192S Lah C95 (090) : 109 Ind Cas 51, IlaXarn Singli v. Batara 
Singh. 

(1935) AIR 1935 Rom 427 (431) : 159 Ind Cas 097, Shanlar rirnii/ah v. 
Eamrao Sahtbrao. 

(192G) A I R 1920 Nag 129 (133) : S9 Ind Cas CC3, IVshtranf r. Datllat. (A 


(1925) AIK 1923 Mad 820 (322) : 110 Ind Cas G13 : 51 Mad S15, -ViifJm- 
itra ii i t. Pmnayva. (V idow having claim for residence and mainten- 
ance contmoingin pO'ae>'ton after death of last mala holder but not as 
hdr — ITer po-^es^ion is net wrongful at lea«t till reversioners demand 
pow-uion from her ) 

(1907) 1907 Pun Re No. 102 : 1907 Tan V* R No. 79. Eura Mol v. .Ynrnin 
Das. 

(1932) A I R 1932 All «?G1 (301. 302) : 51 At! 472 : 133 Ind C»s 303, .Iff. Bam 
Kunirar r. Anar Hath 

Note 20 

1. (1225) A I R 1925 V C 70 (74) 89 Ind Cis 119 (P C), EWnanncm E hat an 
v Md. Furl at Twin in. 

2 (ISTf) 25 Seth W R 521 (523), LUtts v. Afu hontd I tv. ml Chotcdhn . 

3. (1919) AIR 1019 OjJb 120 (421). 22 Oulh Cn 222- 53 Ind Cas 901, Ashfai 
/friMi'i v. .Yitiir /fifin'.. 
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with tho object of maintaining that design and was not therefore 
adverse to A. See also the undermentioned cases.* 

21. Possession in lieu of dower. — Where a Uabomedan 
widow obtains possession of her husband’s estate peaceably and 
without force or fraud, she is entitled to retain possession of it till 
her dower debt is paid. The right is, however, not the same as 
that of a mortgagee to possession which is founded on contract. The 
possession in lieu of dower is not adverse to the heir, who can on 
payment of the dower, get back the property. When the heirs of 
a deceased Mahomedan sued lus widow for immediate possession and 
the suit was decreed on condition that the plaintiffs were to pay 
the widow a certain amount as being the balance of the dower debt 
withm a ceitam time, and on failure to pay it the suit was 
dismissed, and the widow tlieieupon 6old the property to a third 
person, it was held by their Lordships of the Privy Council that the 
non-payment had not the effect of conferring an absolute estate 
on the widow and that the decision in the previous suit did not 
extinguish the plaintiff's right to claim jiossession at any future time. 1 
See also the undermentioned cases. 1 * 

It is not necessary for possession to be peaceable and without 
force or fraud that it should have been obtained by the widow with 
the consent of the husband’s heirs. In Bebec Bachun v. Sheikh 
Hamid Hussain , 8 where on her husband’s death the widow had 
got into possession without the consent of the heir and obtained 

4. (1918) AIR 1918 Lab G (8) . 48 Ind Cas 114, Ml. Chuhar Bai v. Bama- 
nand (The possession of a small residential house by a widow under 
an arrangement with her sons in exercise of her right of residence is 
not adverse to the sons.) 

(1915) AIR 1915 Low Bur 86 (37, 38) 31 Ind Cas 875, Ma Min Kym v. 
.Vomhj I To (Working lands in turns by mutual arrangement —No 
adverse possession ) 

Note 21 

- * * *~i« 47 All 250 : 8G Ind Cs3 579 

18 Ind Cas 833, Abdulla 

(1921) G5 Ind Cas 224 (230) (Pat), Abdul Rahman v U’nlt Muhammad. 

(1923) A I R 1923 Pat 72 (74) G3 Ind Cas 601 2 Pat 75, Abdur Rahman v. 
Sheikh ll'ali Mahamed. 


(But see (1930) 120 Ind Cas 557 (558) (All), Mt. Mahmuda Bill v. 
ilvfnl Hamid 

(1929) AIR 1929 All 32G (327) 119 Ind Cas 445, Km am Ah v Md. 
LaUf.l 

2. (1871) 14 Moo Ind App 377 (3S4) 10 Beng L R 45 17 Sutb W R 113 : 
2 Suther 531 3 Sar 39 (P C). 


Arts, 152 & 14 
Notes 20-21 
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Arts. 142 & 444 registration of her name as owner in the Collectorate in spite of 
Notes 21-22 the opposition of the heir to such application, it was held by their 
Lordships of the Privy Council that the widow was entitled to retain 
possession till her dower debt was paid. The contrary view expressed 
in the undermentioned case 3 that where the widow enters into 
possession without the consent of the heirs her possession would be 
adverse to the heirs and that the widow would obtain an absolute 
title after twelve years is, it is submitted, not correct. 

In Mutsadi v. Habib Mian* a Mahomedan widow entered into 
possession of her husband’s property on his death partly as heir and 
partly as a creditor in respect of her dower debt and during the 
course of such possession asserted a hostile title by getting herself 
recorded os owner in the Record of Rights. Though she was liable 
to render accounts to the heirs so that they might ascertain the 
period of time at which her dower debt became discharged, she never 
' furnished any accounts. It was held by a single Judge of Patna 
High Gourfe that the widow acquired an absolute title to the property 
by lapse of time. It is submitted that this view also does not seem 
to be correct in view of the two Privy Council cases referred to 
above. 

The lien of a Mahomedan widow over the property of her 
deceased husband of which she has come into peaceful possession in 
lieu of her dower, operates only so long as she remains in possession 
and gives her merely a right of retention and no title Consequently 
if the widow is dispossessed by an heir of the husband, her remedy 
would be a suit under Section 9 of the Specific Relief Act, 1877. She 
cannot maintain a suit for possession against the heir based on her 
title arising from prior possession, ns such title is available only 
against persons other than the rightful ownor. 5 

22. Possession in lieu of maintenance. — See also Note 19 
ante. 

Where a person is in possession (under an agieement) in lieu of 
maintenance for his life, his possession is not adverse to the person 
entitled after his death, 1 The basis of the lulo is that a person who 
has a lawful title to possession, cannot disclaim that title and claim 
to bo in wrongful possession. As has been seen in Notes 18 and 19 
ante, possession must be referred to tbe title which the possessor has. 
Such a person cannot obtain a title by adverse possession against the 
person entitled after his death.* 

3. (1SC9) 3 Agra 270 (270), AT/. Oonuao Begum v. Ilamul Jan. 

4. (1917) A I II 1917 Pat 320 (322) : 89 Ind Cas 579. 

5. (1927) A 1 11 1927 All 531 (535) : 103 Ind Cas 393 : 50 All 8G, Jfosfcal Singh 

v, Ahmad lluts/tm. 

Note 22 

1. (1925) A I R 1925 P C 132 (185) . 89 Ind 3S5 (P C), 2 It. Dhagwani 

Kuntc/tr v. 2Iohan Smgh. 

(192C) AIR 1920 Nag 129 (132) : 69 Ind Cas CC3, Yeshtuint v. Daulat. 

2. (1925) AIR 1925 P C 132 (135) : US Ind Cat 335 (P C), 2U. Dhagtcam 

Kur.war s. Mohan 
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But where A was in possession under a grant for maintenance Arts. 142 & 144- 
from B, hut B obtained a decree for resumption of the grant but Notes 22-24 
having obtained a decree did nothing further, and A continued in 
possession for twelve years, it was held by the Privy Council that 
the possession of A from that date was adverse to B? The reason is 
that the possession in such a case could not be referred to any lawful 
title and was really without anj title 

23. Possession by the holder of a life estate, if can bo 
adverse to reversioners. — Tho possession of a person who has 
only a life estate in the property possessed is not adverse to the 
person who would be entitled to the property on the death’of the 
former As has been seen in Noto 19 ante, the icason is that the 
possession must bo referred to the title which tho possessor has, 
that being only a life estate. Further, the reversioner not being 
entitled to the property until the death of the life estate holder, 
thcro can, as will bo seen in Note 79 infra, be no adveise possession 
against him. The mere fact that the life estate holder asserts that 
he has an absolute estate will not enable him to acquire an absoluto 
title by adverse possession. 1 

24. Possession of property belonging to person under dis- 
ability. — Where a person enters into possession of property belonging 
to a person under disability, such as a minor or a lunatic, and the 
relationship of the parties and tho circumstances of the case arc such 
as would, in equity, fasten on the person so entering into possession 
a trust actual or constructive, the possession of such person would 
be presumed to be that of a bailiff or agent of tho person under 
disability, and not adverse to him. Thus, the possession of a de 
facto guardian would be presumed to bo on behalf of the minor as 
his bailiff or guardian and not adverse to him. 1 In Thomas v. 

8. (1928) AIR 1923 P C 165 (1C5) 109 Ind Cas 818 (PC), Kesho Prosad Smgh 
v. itadho Prosad Smgh, 

Note 23 

I. (1929) AIR 1923 Oudh 67 (91) : 109 Ind Cas 835, Mohammad Ah Khan v. 

Ntsar All Khan. 

Note 24 

1, (1938) AIR 1939 Nag 69 (91) : 173 Ind Cas 103, Hatnji v. Madkt. 

(1928) AIR 1923 Mad 1113 (1117) : 51 Mad 977 : 117 Ind Cas 113, J laha- 
laksJuntwnvna 1. Suryanarayana. 

(1910) 8 Ind Cas 639 (C12) : 12 Bom L R 956 (969) : 35 Bom 79, Vasudeo 
Atmaram v. Kknath Balkrishna. 

(1938) AIR 1938 Mad 513 (516) : 177 Ind Cas 225, Ramat/ya v. Laksh- 
mayya (Hindu dying leaving minor widow — Her mother in-law tak- 
ing possession — Mother-in-law's possession must be presumed to ha on 
behalf of her daughter-in-law.) 

(1929) AIR 1929 Oudh 153 (154) : 4 Lack 592 : 115 Ind Cas 101, Mf. 

Lachmm v. Jshun Prasad (Do.) 

(1926) 51 Mad L Jour 51 (N R C). 

(1903) 27 Bom 31 (40) : 4 Bom L R 754, Joitaram v Rum Krishna 

(1923) AIR 1923 Nag 275 (277) : 103 Ind Cas 435, Mayadad Khan v. 

Ilazari Lai. (Mahometan father ) 

[See also (1911) 9 Ind Cas 505 (506) (Mad), Thandaiaraya Odayan v. 

Karayana Goundan. (Property allotted to minor on partition 
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Arts. 142 & 144 Thomas, 2 the principle on which tho jiosscssion was not regarded as 
Note 24 adverse to the minor was stated to ho that the possession must bo 
referred to tho title of the possessor as guardian, and that jiossession 
is never considered adverse if it can he referred to n law ful title. In 
that ease a father entered into possession of n certain cstato belong, 
ing to his children. Yico Chancellor Sir \V. Pago Wood observed 
as follows : 

“In this case a father, who had several children entitled to 
estates on tho death of his wife, all the children being under 
ago at that time, entered upon the estates. I am of opinion, that, 
prime facie, unless there is strong evidence to tho contrary, his 
entry must be taken to bo on behalf of his infant childron and 
ns their natural guardian — tho guardian in socage of tho 
plaintiff he could not be, for such guardianship terminates when 
tho child attains fourteen jears of age; but considering tho 
right of tho father ns the nnturnl guardian of tho infant plaintiff, 
and the practice of this Court in making allowances for main, 
tenanco, ho having entered and received tho rents and profits, 
and there being no cvidcnco of his not having discharged the 
obligation imposed upon him of maintaining his children, 
remembering the fact that they wero nil under his own charge 
and wero infants, I think I must reasonably infer that tho 
entry was an entry on their behalf and as their guardian and 
was totally different from tho caso of a mere stranger entering 
upon property under similar circumstances.” 

In Ma Ngxtc Kaing v. Maxing Tha Manng, 9 A, a father, convoyed 
a slmro of certain property to B, his daughter who was a minor, but 
continued to be in possession admitting B's titlo to it. It was held 
by their Lordships of tho Frivy Council that such possession was 
not adverse to the daughter. Similarly, in Ghvlam Mohomed v. 
Ghulam Hussain,* where o mother was in possession of certain 
properties belonging to her minor children, it was held by their Lord- 
ships of the Privy Council tlmt such possession was not adverse to 
the minors. 

but the uncle continuing in possession after partition — Jit Id, 
presumption was that the uncle held possession for his minor 
nephew.) ] 

2. (1855) 110 It R 107 (110) : 2 Kay & J 79 : 25 L J Ch 159 : 1 Jur (N S) 11GO ’• 

4 W R (Eng) 135. 

3. (1929) AIR 1929 V C 65 (57) : 7 Rang 4 : 114 Ind Cas 595 (P C). 

4. (1932) AIR 1932 P C 81 (67, 89) : 59 Ind App 74 : 54 All 93 : 13C Ind Cas 

454 (P C). 

See also the following eases to a similar effect : 

1 ~ ‘ ‘ ' " ” ” " ■ v. I?a ni- 

ter’s pro- 
from the 


[See also (1911) 11 Ind Cos 93 (94) (Oudh), Bhagauan Das v. Ishar 
Dat. (Son of feeble intellect.) 
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The presumption in the abo\o cases, is, however, a rebuttable Arts.142 & 145 
one, and it is open to the guardian to show that he enteted into Note 24 
possession on Ins own behalf adversely to the minor.® But once 
it is shown that possession once commenced as a guardian, it will 
continue to be so even after the wards attained their majority. 8 
For, as observed in Thomas v. Thomas, 7 once a person enters as 
guardian, the Court would never allow him to set up any other title 
to the estate. In the undermentioned cases, 8 the view has been 
assumed that a person entering on the property of a person under 
disability under circumstances rendering such possession one on 
behalf of the latter, can make his possession hostile and adverse by 
asserting a hostile title by 6ome overt act after the disability has 
ceased. 

It has been held by the High Court of Bombay in the undei- 
mentioned case,* following the English case of Morgan v. Morgan} 0 
that even where a mcie stranger enters on the property of peisons 
under disability, his possession must be considered to be that of a 
bailiff or agent of the person under disability. 103. The High Court of 
Madras has, on the other hand, held, following Thomas v Thomas, 11 
that it cannot be stated as a general proposition that theie could bo 
no adverse possession of property which belongs to a peison under 
disability during the continuance of the disability and that the 

(1009) 1 Ind Cas 120 (122) : S3 Bom 293, Umabai Hangeshrao v. 

Vstkal Vasudeo Shetlt (Mother’s possession presumed to be as 
guardian ) ] 

5 (1923) AIR 1923 Oudh 61 (7C) . 74 Ind Cas 225, Rudia Pratap Smgli 1 . 

Nirinan Prasad Singh 

[See also (1910) 7 Ind Cas 505 (525) (Lah), Husaina v Sahib Knr ) 

C. (1673) L R 17 Eg 378 (399, 400) 43 L J Ch 495 29 L T 8G2 22 W R (Eng) 

290, Howard v Earl of Shrewsbury. 

(1910) 8 Ind Cas 639 (G42) 12 Bom L R 956 (9G8, 969) 35 Bom 79, Vasudeo 
Atmaram v Eknath Dalknshna 

7. (1855) 110 R R 107 (110) 2 Kay A J 79 . 25 L J Cli 159 1 Jur (n S) 11C0 . 

4 W R (Eng) 1S5. 

8. (1910) 8 Ind Cas 639 (G42) • 35 Bom 79, Vasudeo v. Eknalh. 

(1889) 1889 Bom P J 219 (219), Got ind v. Jaya. (Plaintiff’s expulsion from 
the house amounts to such overt act ) 

(1910) 8 Ind Cas 729 (730) (Oudh) Mohammad Azim Khan v Bnjraj Singh, 

(Mere mutation of names in guardian’s favour not such an oiert act ) 

(1933) AIR 1933 Bom 237 (293) 57 Bom 488 145 Ind Cas 2G2, Fahugouda 
v. Dyamaica 

(1933) AIR 1933 Nag 387 (889) 148 Ind Cas 237 30 Nag L R 6S, Sheodm- 
lal v Karaganda* (Mere letting out of a portion of the property m 
his own name, bv a person looking after the same during the minontv 
of the rightful owner or person for whom it is natural to do so, does 
not amount to such assertion of title or ouster as to bar the title of 
the rightful owner by adverse possession ) 

9. (1910) 8 Ind Cas G39 (012) 35 Bom 79, raswifo Atmaram v Eknath Bal- 

knshna 

10 (1737) 1 Atk 489 (1S9) 2G F. R 810 (The rule applies even to a stranger 
enterin'* into possession of a minor’s property ) 

10a See (1903) 2 Ch 40 (Gl) 72 L J Ch 473 S3 L T 403 51 W R 501. In re 

Biss Biss v Biss (Possession of a stringer of inf int’s propert) must 
be taken to be as a bailiff or agent for the infant ) 

11. (1855) 110 R R 107 (110) 4 W R (Eng) 135 2 Ka\ & J 79 25 L J Ch 159: 

1 Jur (9 N) 1100 
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Arts. 1?2 & 144 question in each cose lias to he decided with rcfcrcnco to tho anterior 
Notes 25-25 relationship between the person taking possession and the person 
under disability, and to whether any circumstances exist which would 
entitle the Court to hold that the person who entered into possession 
did so under ciicumstances which would, in law, mako him only an 
agent or a bailiff of the person under disability. 11 Tho High Court 
of Bomliay also has in a later exso held that a distinction is to ho 
drawn between tho possession of the guardian and tho possession 
of a stranger between whom and the minor there is no antecedent 
relationship. 11 

It was hold in the cases cited below 14 that where tho guardian 
conveyed tho minor’s property to a stranger, who purchased it bona 
fide. Ins possession would bo adverse from the dato of bis entry on 
tho property. 

Where a person enters into possession on behalf of a person 
under disability, a suit by tho latter or his representative against 
tho former for possession would be governed by Article 141, inasmuch 
as tho original entry of the defendant was not adverso to tho 
plaintiff. 1 * 

25. Possession of insolvent. — There is a conflict of opinion 
as to whether tho possession of piopcrty by an insolvent after bis 
adjudication and before bis discharge can bo adverso against tho 
Official Receiver or Assignee. In Knshtocomul Hitter v. Surcsh 
Chunder Deb, 1 Mr. Justice Wilson expressed the opinion that tho 
possession by the insolvent may bo adverso to tho Official Assignee. 
This view was followed by Mr. Justico Bakowcll in Dalkrishna 
Dillax v. Narayanasamy Naidit 2 In Ofilctal Assignee v. Hoorli 
Doss, 3 Wallis, J., dissented from tho view expressod laKnshtocomul's 
case 1 and held that the possession of tho insolvent is not adverso to 
the Official Assignee. He rested this view on two grounds: first, 
that tho insolvent acquiring property is to be regarded as the agent 
of the Official Assignee, that his possession must therefore be referred 
to his title as agent and was not adverse to the Assignee; secondly, 
that even if the insolvent acquiied property by adveise possession, 
it would eo instanti become vested again in the Official Assignee. 
The case went up on appeal in Jlatna Dai v. Official Assignee* 

12. (1922) AIR 1922 Mad 12 (15): 45 Mad SGI: 70 Ind Cas G78, Sectaramaraju, 

v. Subbaraju. 

13. (1933) AIR 1933 Bom 237 (2S7) : 57 Bom 483 : 145 Ind Cas 2G2, FaUr- 

goieda v. Dyamawa. 

14. (1930) AIR 1930 Mad 703 (710) : 12G Ind Cas G32, Sortmuthu Thondeman 

v. Perumal Ammal. 

[See also (1893) 1893 Bom P J 403 (405), Vtshvanalh v. Vaman.} 

15 (1910) 8 Ind Cas G39 (613) : 35 Bom 79, Vasudeo Atmaram v. EKnath Bal- 

hrxshna. 

Note 25 

1. (1886) 8 Cal 556 (559) : 12 Cal L R 253. 

2. (1912) 17 Ind Cas 14 (15) (Mad). 

3. (1914) AIR 1914 Mad 238 (239) : 22 Ind Cas 271. 

4. (1916) AIR 1916 Mad 415 (417) . 29 Ind Cas 1G3. 
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before a Bench of two Judges. The judgment of Wallis, J., was Jirjg, 142 & 144 
confirmed, but different reasons were given for coming to that Notes 23-26 
conclusion. According to Mr. Justice Sadasiva Iyer, the insolvent 
was m the position of an exptess tiustee for his creditors by foice 
of statutory provisions, and, since a trustee cannot plead adverse 
possession as against the cestui que trust, lus possession cannot be 
adverse to the creditors and therefore to the Official Assignee who 
represents the creditors. He was also of opinion that on the analogy 
of the rule that limitation ceases to run as soon as a suit is filed 
whatever be the length of time during which the suit is pending, 
time will not run against the Official Assignee during the pendency 
of the Insolvency proceedings. Mr. Justice Napier, the other Judge 
constituting the Bench, doubted whether the doctrine of agency 
could be applied as between the insolvent and the Official Assignee, 
though it might be resorted to in regard to the relations between 
the insolvent and third parties. He also doubted whether the 
doctrine of agency was an answer to the claim by adverse possession 
But he held that the Limitation Act did not apply to such cases 
26. Possession of mortgagor, when becomes adverse to the 
mortgagee. — .4 executes a ample moitgage in fa\oui of B and 
remains in possession of Ins propci ty His possession or the possession 
of his transferee cannot be adverse to B for the reason that he is not 
entitled to possession at all under his mortgage ia (See Note 78 
infra ) A executes a mortgage in favour of B. There is a stipulation 
in the mortgage deed that on default in payment as specified m the 
document, the mortgagee would be entitled to tako possession of the 
mortgaged property. A commits default It has been held that the 
possession of the mortgagor fiorn the date of default would be 
without title and would be ad\eise to the moitgagee, and that a suit 
by the mortgagee would be barred aftei twelve years fiom that 
date 1 In the undei mentioned case, 2 a moitgagee was entitled under 
the terms of the mortgage to enter into possession of the mortgaged 
property on default in payment committed by the moitgagor After 
the occurrence of the default contemplated, a third person obtained 
a money decree against the moitgagor, purchased the property 
himself in execution of his deciee and was in possession thereof 
believing himself bona fide to he a full owner It was held by the 
Privy Council that his possession was adveise to the mortgagee and 
that the lattor could not recovei the propeity after twelve } ears. 

Note 26 

la (191G) AIR 1916 Oudh 232 (233) 33 Ind Cas C57 IS Oudh Cas 309, 

Hahesh Baksh Singh v ManoharLal 

1. (1871) 14 Moo Ind App 114 (150) 8 Beng L R 104 16 Suth W R P C 33 

2 Suthcr 4S0 2 Sir 711 (P C), Brojonalh Koondoo \ Khelut Chunder 
Gho'C 

[But lee (1S74) 22 Suth \V R 513(545) 14 Beng L R 815, ITt J [unlee 
Kooer \ Shaikh Slunnoo (Po-se^sion of mortgagor after 
default of pnment is with perm i won of mortgagee )] 

2. (Ib71) 14 Moo Ind Af>p 101 (111. 112) 16 Suth \\ R P C 19 6 Beng LR 122. 

2 Slither 457 2 Sir 698 (P C), Anundo Mtn/ee Dt"*ee v Dhontndto 
Chunder 


/ 
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Arts. 142 & 144 But, can tho mortgagco suo on his mortgage, even though his 
Notes 26-28 right to possession may be barred by reason of the adverse possession 
of the mortgagor for twelve years? It has been held in tho under- 
mentioned case 3 that a suit on tho mortgago would not bo barred. 
In cases of mortgages by conditional salo governed by tho old Bengal 
Regulation 17 of 180G, there was no provision for a suit for fore- 
closure but tho mortgagee who wished to foreclose had to get a 
notice issued to tho person entitled to redeem, of his intention to 
foreclose. Tho jxirson entitled to redeem had one >car of grace 
allowed to him from the date of such notice to redeem tho mortgage. 
After the expiry of the year of grnco the mortgagee became tho full 
owner, and the mortgagor’s right of redemption was foreclosed and 
lost. The possession of tho mortgagor nftcr tho expiry of tho year of 
grace would bo ad\crse to tho mortgagee and a suit for possession 
twelve >cars nftcr the year of grnco expired, would be barred by 
limitation. 4 Whcro in such a mortgago there was also a stipulation 
that on default the mortgagco would bo entitled to tako possession 
of tho mortgaged property, and default was committed, it was held 
that tho possession of the mortgagor after the dnto of tho default 
was adverso to the mortgagee, 5 and if the mortgagee's suit for pos- 
session became barred beforo the coming into forco of the Transfer 
of Property Act (which created tho right to sue for foreclosure), tho 
mortgagee’s rights were barred not only in respect of the right to 
possession but also in respect of the right to enforce the mortgage 
itself. 5 

See also Noto 9 to Article 135, ante. 

27. Possession of a co-mortgagor who redeems' the mort- 
gagee. — See Noto 3 to Articlo 148, infra. 

28. Possession of mortgagee.— Where a mortgagee who is not 
entitled as such to tho possession of the mortgaged property, enters 
into possession of such property without title, his possession is 
clearly adverse to tho mortgagor fiom tho date of his entry into 
such possession. 1 Thus, whero a mortgagee not entitled to possession 

3. (1913) 21 Ind Cas 773 (773) (3f,id), Kondayya v. Suhbayya Chetty. 

4. (1918) AIR 1918 Lab 198 (201) : 45 Ind Cas 5G3 : 1918 Pun Re No. 79 : 

Itatan Das v. J/ 1. Gttran. 

(1884) 10 Cal 63 (72) : 13 Cal Ij R 53, Hodun Mohttn Ghoudhry v. Ashad 
Ally Beparee. 

5. (1918) AIR 1918 Lah 198 (201) • 45 Ind Cas 5G3 : 1918 Pan Be No. 79, 

Batan Das v. .1 It. Gttran. 

(1884) 10 Cal C8 (71, 72) 13 Cal L R 53, ifodun Ifohun Chou'dkry v. A shad 
Ally Beparee. 

• Bat v Bhirgu Bat. 

, 270) • 1912 Pan Be No, 94, 

Note 28 

— 1. (1931) AIR 1931 Oudh G9 (71) . 127 Ind Cas 252, Htimayun Qadar V. 

Suraxya Begam. 

(1914) AIR 1914 Lah 139 (189) : 25 Ind Cas 61G, JUnta Singh v. Budh 
Sttigh. 
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by virtue of his mortgage, enters on the property by virtue of Arts. 142 & 
a purchase from the mortgagor which is fouud to be invalid, his" Note 28 
possession will be adverse to the mortgagor. 2 Similarly, where a 
mortgagee not entitled to possession as such obtained a foreclosure 
decree under Bengal Regulation 17 of 1806 and in pursuance theieof 
obtained possession of the mortgaged property, it was held that if 
the decree was found not binding on the mortgagors, the possession 
of the mortgagees would be adverse to the mortgagors 3 

A mortgagee entitled to possession of the mortgaged pioperty 
under the terms of his mortgage, cannot, during the subsistence of 
the mortgage, convert his possession, by assertion or unilateral act, 
into one adverse to the mortgagor. 4 The reason is that his possession 

(192G) 93 lad Cas 931 (935) (Lah), Jatcahar v. Amar Chand. 

2. (1931) AIR 1931 Lah 902 (901) . 10 Lah 12 : 151 Ind Cas 213, Nuam 
Dm Khan v llashtd Khan 

8. (1692) 1892 AU W ' T ” "" ,r - -» " -- • 

1. (1SG2) 1(562 Suth 

Bunooman 

gagee exists ■ . I 

not apply and possession of the mortgagee will not become adverse.) 

(1901) 32_Cal 290 (312) 32_Ind 1 App 23 9 Cal_\V N 201 2 All L Jour 71 • 


redeem). 

(1920) AIR 1920 Pat 512 (513) • 97 Ind Cas 318 0 Pat 102, Dtnanalh Rai 
v. Rama Rat. 

(1920) AIR 1920 Mad 831 (838) 52 Ind Cas 075. Kunhunni PamUar v. 
Raman (Person entering as simple kanomdar, subsequently taking 
invalid permanent kanom from an Ooralan, cannot make his posses- 
sion ad\ erse to the trust ) 

(1910) 5 Ind Cas 478 (179) (Mad), Sangamma Naickcr v. Ramaswamy 
Naicher. 

(18CG) 1800 Pun Re No. 58, Chiragh Shall v. Ghusceta. 

(1925) AIR 1925 Oudh 182 (183) . 80 Ind Cas 532. Ram Clihor Baksli v. 
Ram Surat. 

(1900) 10 Mad L Jour 5 (C), Lakshmi Nachiar v. Rama Chandra. 

(1932) AIR 1932 All 437 (439) 138 Ini Cas 300. Arjun Singh v Ifahesha 
Nand 

(1925) AIR 1925 All 417 (419) 80 Ind Cas 819, Ram Prasad Singh v. 
Dabu Lai. 

(1920) AIR 1920 Oudh 302 (303) 23 Oudh Cas 209 00 Ind Cas 404, Txlak 
Chand v Shatnbhu Singh. 

(1923) AIR 1923 Lah 71 (72) 6S Ind Cas 6*53, Zora v. Chandu 
(1920) AIR 1920 Oudh 491 (192) 92 Ind Cas 832, Dajrang Dali v. ML 
Maliarajia. 

(1921) AIR 1921 Bom 521 (522) 83 Ind Cas 115, Shnappa Malappa v. 
Aiati Lumanna. 

(1926) AIR 1920 Oudh 517 (518) 95 Ind Cas 819, Ntranlar Prasad y. 
Ml. Dcehai 

■ • . 2/an Krishna. 

72 . 52 Ind Cas 159, 


Mahomed Safii 


Mahomed Ramil y. 
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Arts. 142 & 144 
Notes 26-28 


But, can tlio mortgagee sue on his mortgage, even though his 
right to possession may bo barred by reason of the ad verso possession 
of the mortgagor for twclvo years? It has been held in the under, 
mentioned case 3 that a suit on the mortgage would not bo barred. 
In cases of mortgages by conditional sale governed by the old Bengal 
Regulation 17 of 1800, there avas no provision for a suit for fore- 
closure but the mortgagee who wished to foreclose had to get a 
notice issued to tho person entitled to redeem, of lvis intention to 
foreclose. The person entitled to redeem had one year of grace 
allowed to him from the date of such notice to redeem tho mortgage. 
After the expiry of tho year of grace the mortgagee becamo tho full 
owner, and the mortgagor's right of redemption was foreclosed and 
lost. Tho possession of tho mortgagor after the expiry of tho year of 
grace would he adverse to the mortgageo and n suit for possession 
twelve years after the year of graco expired, would be barred by 
limitation 4 Where in such a mortgago there wns also a stipulation 
that on default the mortgagee would bo entitled to tako possession 
of the mortgaged property, and default wns committed, it was held 
that tho possession of tho mortgagor after tho date of the default 
was adverse to the mortgagee, 6 and if the mortgagee’s suit for pos- 
session becamo barred before the coming into forco of tho Transfer 
of Property Act (which created tho right to sue for foreclosure), the 
mortgagee’s rights were barred not only in respect of the right to 
possession but also in respect of the right to enforce tho mortgage 
itself. 8 

See also Note 9 to Article 135, ante. 

27. Possession of a co-mortgagor who redeems' the mort- 
gagee. — Bee Note 3 to Article 148, infra. 

28. Possession of mortgagee. — Where a mortgageo who is not 
entitled as such to the possession of the mortgaged property, enters 
into possession of such property* without title, his possession is 
clearly adverse to the mortgagor from tho date of his entry into 
such possession. 1 Thus, where a mortgageo not entitled to possession 

3. (1913) 21 Ind Cas 773 (773) (Mad), Kondayya v. Sulbayya Chetty. 

4. (1918) AIR 1916 Lah 19S (201) • 45 Ind Cas 5G3 : 1918 Pun Re No 79 : 

Itatan Das 31 1. Gtiran. 

(1884) 10 Cal 63 (72) ; IS Cal L R 53, 3Iodun 3Johi in Chotidhry v, Ashad 
Ally Beparee. 

5. (1918) AIR 1918 Lah 198 (20l) : 45 Ind Cas 5C3 : 1918 Pun Re No 79, 

Itatan Das v. Ml Gtiran. 

11884) 10 Cal 68 (71, 72) 13 Cal L R 53, 3fcdun Uoltun Chotidhry v. Ashad 
Ally Deparee, 

C. (1912) 15 Ind Cas 240 (244) (All), Dam Danar Dai v. Shirgu Dai 

[See also (1912) 15 Ind Cas 275 (275, 27G) : 1912 Pun Re No, 94, 
Hand Lai v Goojar.'] 

Note 28 

- 1. (1931) AIR 1931 Ouah 69 (71) : 127 Ind Cas 252, Bumayun Qadar 

Suraiya Bcgam, 

(1914) AIR 1914 Lah 139 (139) : 25 Ind Cas 616, Bula Singh v. Dudh 
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bv virtue of his mortgage, enters on the property by virtue of Arts. 442 & 445 . 

a purchase from the mortgagor which is found to be invalid, bis' Note 28 

possesion will be adverse to the mortgagor.* Similarly, where a 

mortgagee not entitled to possession as such obtained a foreclosure 

decree under Bengal Regulation 17 of 1806 and in pursuance thereof 

obtained possession of the mortgaged property, it was held that if 

the decree was found not binding on the mortg igors, the possession 

of the mortgagees would be adverse to the mortgagors 3 

A mortgagee entitled to possession of the mortgaged property 
under the terms of his mortgage, cannot, during the subsistence of 
the mortgage, convert his possession, by assertion or unilateral act, 
into one adverse to the mortgagor. 4 Tho reason is that bis possession 


(192G) 93 Ind Cas 931 (935) (Lah), Jaicahar v .lmar Chand. 

2. (1931) AIR 1934 Lah 902 (901) 16 Lah 12 : 151 Ind Cas 243, Nuam 

Dm Khan v. Rashid .11* Khan. 

3. (1592) 1S92 All \V X 51 (51), .Vania Bakhsh v. Tajammal Husain. 

4. (15C2) 1662 Suth \V R FB 37 (3S) (FB), Vutfian Gopal Singh v. Lalla 

Hunooman Dobay (So long as tho relation of mortgagor and mort- 
gagee exists tetween the parties to a suit, the law of limitation will 
not apply and possession of the mortgagee will not become adverse ) 
(1904) 32 Cal 290 (312) 32 Ind Apr 23 9 Cal W N 201 • 2 All L Jour 71 i 
7 Horn L R 1 1 Cal L Jour 5S1 8 Sar 731 (PC), Khiarajmalv 

Diam (Is between mortgagor and mortgagee, neither exclusive pos- 

" • ' ’ *’ " " ’ * * 11 ' * 1 'ory 

not 

or 

■ , „ to 

redeem). 

(1926) AIR 1920 Pat 512 (513) 97 Ind Cas 313 C Pat 102, Dmanath Rai 
v. Rama Rat. 

(1920) AIR 1920 Mad 831 (833) 52 Ind Cas G75, Kunhunnt Pamkhar v. 
Raman (Person entering as simple kanomdar, subsequently taking 
in’, j-lid permanent kanom (com an Oaralan, cannot make his posses- 
sion adverse to the Crust ) 

(1910) 5 Ind Cas 478 (179) (Mad), Sangamma Nattier v. Ramasuamy 
Natcker. 

(18GG) 18GG Pnn Re No 58, Chiragh Shah v. Ghuscela. 

(1925) AIR 1925 Oudh 182 (183) : 80 Ind Cas 592, Ram Chlior Baksll v. 
Ram Surat. 

(1906) 1G Mad L Jour 5 (G), Lakthmi Nachtar v, Rama Chandra. 

(1932) AIR 1932 All 437 (439) 13S Ini Cas 36G, Arjun Smgh v. Mahesha 

(1925) AIR 1925 All 417 (419) 8G Ind Cas 819, Ram Prasad Singh v. 
Babu Lai. 

(1920) AIR 1920 Oudh 302 (303) 23 Oudh Cas 2G9 60 Ind Cas 404, Tilak 
Chand v Shambhu Singh 

(1923) AIR 1923 Lah 71 (72) G8 Ind Cas 8S3, Zora v Chandu 
(1926) AIR 192G Oudh 191 (492) 92 Ind Cas 832, Bajrang Bah v. Alt. 
Maharajia 

(1924) AIR 1921 Bom 521 (522) 63 Ind Cas 115, Shuappa Malappa v. 
At ah Lumanna 

(1926) AIR 1926 Oudh 517 (518) 95 Ind Cas 819, Ntrankar Prasad v. 
AH. Bedim 

(I860) 1 Agra 15 (10), Ram Dial v. Shah Baskhan. 

(1911) 10 Ind Cas 999 (1000) (All), Gandharp Singh v. Hart Krishna. 

(1919) AIR 1019 Oudh 150 (151) 22 Oudh Cas 72 . 52 Ind Cas 159, 

Mohammad Alohsm v. i/ofcaiflwad Abtd. 

(1929) AIR 1929 All 875 (S76) 119 Ind Cas 111, Mahomed Kami v. 

.VnJiontCil Stihiu. 
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ron possession of immovable property 


JlrtS.i42&l« 
Note 28 


(1011) 10 Ind Cas 339 (310) (Mad), Sanlarart itoosntl v. Othenan Nair. 

(18S2) 1SS2 Pun Re No. 49, Teju Mai v. Zulfal.ar Shah. 

(1874) 21 Buth \V R 13 (14), Jtcchon Sahoo x. Syud Miwftocllah. 

(1890) 14 IJom 279 (291), Bhagiant Got tnd v. Kondi Mahadu. 

(1907) 29 All CIO (C17) : 1907 All W N 221 ; 4 .Ml L Jour 521, Mutaffar 
Ah Khan x. Pariah. 

(18G1) 18C1 Sutli \V R C3 (08), 3//. Mohashn v. Mt. Khoondoo . (Possession 
by mortgigeo cannot Lc adverse to tbc lieir of tlio deceased mortgagor.) 

(1920) A* I R 1920 Cal 937 (938) • 02 lrnl Cas 002, Kah Mahmud Taltddar 
Thna Jlandhu Dull. (Simple mortgagee getting into possession by 
site — Sale set aside and mortgagee treited ns mortgagee in possession 
— His possession is not adverse.) 

(192C) AIR 1920 Sind 145 (119) : 91 Ind Cas 87 : 20 Sind L R 277, Sulle. 
mart v. I'ssa. 

(1920) AIR 1920 Lab 519 (550) : 95 Ind C.as 9, Jimyih S 1113/1 v. GJuijifa. 

(1909) 1909 Alt \V N 1 (2) : 4 All L Jour 787 : 3 Mad L Tint 132, JJiaMaJa! 
v. ChUajju Mai . 

(1878) 1 All C55 (057, G58), Ah Muhammad v. Lalla. 

(1915) AIR 1915 All 203 (200) : 29 Ind Cas 403, Banna Lai v. Bameshar 
Saha*. 

(1910) AIR 1910 Oudh 313 (315) : 19 Oudh Cas ICC : 31 Ind Cas 745, Jagat 
'Pal Singh v. llarnam Singh, 

(1910) AIR 1910 Mad 811 (615) : 31 Ind Cas 078, Thotlakura Gorindu v. 
rtpahayala Mallaya. (The denial of the existence of the mortgago or 
assertion of a proprietary title to the mortgaged property would not 
giro nn nd verso possession to the mortgagee.) 

(1887) 10 Mad 1B9 (191), 3/«ssni v. Collector of Malabar. (Do.) 

(1923) AIR 1923 All 013 (CIS) : 74 Ind Cas 830, Baghunath y. Jetto Singh. 
(Do) 

(1921) AIR 1921 Oudh 121 (125) : 03 Tnd Cas 281 : 21 Oudh Cas IBS, 
Mahendra Bahadur Singh x. Cfianrfrnpnl Singh. -(Do) 

(1929) AIR 1928 Tat 17 (18) : 101 Ind Cas 014, Tali Mahton x. Lahhraj 
,r " ' * • 11 — * — « taking 


. Abdul 

1 ^ 1 t set up 

(1929) ■ in 

aers 

(1929) AIR 1929 Lalx C91 (G92) : 12C Ind Cas CC, Bahmat Allah x. Mt. 
Mubarak Bib* (Do) 

(1925) A I R 1925 Atl 31 (35) : 80 Ind Cas 914, Bam Ganesh Bat x. Bup 
N arntw Bat (Do.) 

(1903) 1903 Pun Re No. G5: 1903 Pun L R No. 90 . 1903 Pun W R No. 11 3, 
Indar x. Asn Smgh. (Do ) 

(1912) 13 Ind Cas 852 (853) (Lah), Lehna Singh v. Santa Singh. (Do.) 
(1911) 11 Ind Cas 429 (430, 431) (Lah), Jitta Khan x. Lakshin* Chand. 
(Do) 

(1918) AIR 1918 Lah 197 (19S) : 48 Ind Ca3 447, Ban * Singh x. Bast*. 
(Do ) 

(1930) AIR 1930 Oudh 17 (20) : 118 Ind Cas 80S, Ml. Gujrah Kunuar x. 
Bhaguat t Dm Stngh. (Do.) 

(See (1901) 3 Bom L R 97 (99), Manohar x. Baliant. ) 

[But see (1923) AIR 1923 Lah 534 (535) : 77 Ind Cas 509, Mohan 1. 
mad Ramzan x. Municipal Committee, Altpure. (Observation 
obiter ) 
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is only a derivative one and not hostile to the mortgagor.® Further, 
as seen in Note 18 ante, the possession must be referred to the title 
which he has as mortgagee and he cannot bo permitted to discard 
his title as mortgagee and claim to bo in wrongful possession.® In 
Khairajmal v. Datm, 7 their Lordships of the Privy Council observed 
as follows : 

"As between them (i.e., the mortgagor and the mortgagee), 
neither exclusive possession by the mortgagee for any length of 
time short of the statutory period of sixty years, nor any 
acquiescence by the mortgagor not amounting to a release of the 
equity of redemption, will be a bar or defence to a suit for 
redemption if the parties are otherwise entitled to redeem.” 

It would follow from what has been stated above that the mere 
fact that the mortgage has been discharged by payment will not 
render the possession of the mortgagee adverse to the mortgagor 
from the date of discharge. 71 A contrary view has, however, been 
held in the undermentioned cases, 7 b namely that the possession in 
such cases would become ad verso to tho mortgagor. It has also been 
held in some cases 70 that the question whether the possession of the 
mortgagee after the payment of the mortgage money, is or is not 
adverse to the mortgagor, is always a question of animus or intention 

5 (1928) AIR 1923 All 726 (730) : 50 All 98G : 118 Ind Cas 177 (F B), Sohan 
Lai v. Mohan Lai. 

(1905) 7 Bom L R 772 (789), Mahomed v. Ezekiel. 

C. (1925) AIR 1925 All 133 (135) . 47 All 73 80 Ind Cas 935, Bakha Singh 

v. Ram Naratn Singh (He cannot set up or acquire title by adverse 
possession so long as the right to redeem subsists and is not barred by 
limitation ) 


(193G) AIR 1936 Mad 303 (309, 310) . 101 Ind Cas 999, Vcethl Kelu 
' v. Ckakkara Chappan.] 

7 (1901) 32 Cal 29G (312) 32 Ind App 23 9 Cal W N 201 2 All L Jour 71 
7 Bom L R 1 1 Cal L Jour 584 . 8 Sar 731 (P C) 

7a (1910) 5 Ind Cas GG1 (GG5) (AH), Nandan rat Teuan v Radha Keshun 
► Ealicar 

(192G) AIR 1926 All 186 (139) 89 Ind Cas 571, Mt. Bcti Dai v Tantya 

Singh 

(1930) AIR 1930 Cal 15 (1G) 50 Cal 1130 121 Ind Cas 407, Harasil 

Golder % Jaladhar Disuas 

(1893) 20 All 115 (117) 1897 All W N 214, Pokhpal Singh v. Uisfcan Singh. 
(1910) 7 Ind Cas 385 (3SG) 33 All 97, Sudarshan Das \ Ram Pcrshad. 
(1912) 13 Ind Cas 9G3 (9G4) 34 All 2G1, llabihulla v Abdul Ilamul. 

(1924) AIR 1924 All 522 (523) 83 Ind Cas 710, Gobmd Ram v Mt. Ram 
Koer 

(18G5) 2 Mad II C R 382 (3S3), 1'nnnert Purushottaman XambuJrt v. 
Pattanattil Kunju Menaian 

7b (1925) AIR 1925 Lah GIG (C16, G17) 88 Ind Cas 47G, Khushalla v Dtshan 
Das 

(192C) AIR 192G All 02 (G3) 92 Ind Cas 414 4S All 145, Mt Ram Koer v. 
Gobmd Ram. 


c (1930) AIR 1930 Cal 402 (101) 
Dhola Hath. (31 AH 2G1 


129 Ind Cns 411, Keskiab Lall Gosuarrj v. 
13 Ind C^s 903, Followed ) 


Arts. 142 & 144 
Note 28 


Lim. 130 
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Arts. 142 & 195 of the parties concerned. It ig submitted that theso last two views 
Note 28 do not appear to be correct on principle. Tlio fact of payment 
would not put an end to tho mortgagor's right to redcom, and a suit 
for redemption can bo brought within a period of sixty years under 
Article 148 of the Act. So long as tho right to redeem subsists and 
is not barred by limitation, the relation of mortgagor and mortgagee 
subsists and tho possession of the mortgagee must be referred to tho 
title as mortgagee and cannot bo considered adverse, unless he 
actually gives up tho property and enters under a different status.™ 
Supposo now that tho mortgagor sells the equity of redemption 
to the mortgagee, but tho sale is found to bo void or voidable. Does 
the possession of tho mortgagee from tho dato of tho salo bccomo 
adverse to tho mortgagor? It has been held in tho undermentioned 
cases 7 * that it would not, on tho general principle that a mortgagee 
cannot, by asserting possession as owner, convert bis possession as 
mortgagee into one as ownor. Tho general trend of opinion is, on 
the other hand, that from tho dato of tho sale tho possession of tho 
mortgagee would become adverse to tho mortgagor. 8 Various reasons 

(1933) A I R 1933 Oudh 13|H| :140 Ind^Caa 189. Bam BaUh Singh v. 


(192G) AIR 192G Cal*910 (912) : 91 Ind Cas 312, Ktshab Lai v. Bholanalh. 
7a (1929) AIR 1929 All 305 (30G) : 119 Ind Cas 5G8, Jai Nandan Tewan y. 
Umrao Koeri. 

(1925) AIR 1925 All 133 (135) : 47 AH 73 : 80 Ind Cas 935, Bahha Singh 
y. Bam Naratn Singh. 

7e.(1914) AIR 1914 Mad 489 (193) : 37 Mad 423 : 15 Ind Cas 313, Anyapu- 
Ihira Padayachi y. Muthukumaraswami Padayachi. 

(1935) AIR 1935 Lah 921 (925) : ICO Ind Cas 657, Nawab v. Lachman 
Smgh. 

(1929) AIR 1929 Lah 30 (31) : 113 Ind Cas 610, Dm Muhammad x. 
Safdar Ah. 

(1931) AIR 1931 Lah 902 (901) : 1G Lah 12 : 154 Ind Cas 243, AW* Dm 
Khan v. Ilashid Ah Khan. 


ramayya. 

8. (1928) AIR 1923 All 726 (730) : 50 All 936 : 118 Ind Cas 177 (F B), Sohan 
Lai y. Mohan Lai. 


•ney 

ties 

by 

and 


’ ung 

(1925) AIR 1925 Mad 566 (567) : 87 Ind Cas 331, Dawood Sahib v.Moideen 
Batcha Sahib. 

(1924) A I R 1924 Mad 720 (720) : 80 Ind Oas 561, Aiyisa BivvAmmal y. 
Kalandarsa Boicther. 
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have been advanced in support o£ this view. One reason is that 
though the possession of the mortgagee must be referred to the 
title which he lias, an ouster must bo presumed from the date of the 
sale, and that consequently the possession of the mortgagee would 
be adverse to the mortgagor.® A second reason is that since the 
parties could, by common consent, put an end to the mortgagee’s 
estate, the sale would operato as such agreement to put an end to the 
mortgagee’s estate as such, and that therefore, the mortgagor would 
at once be entitled to possession, with the consequence that the 
possession of the mortgagee thereafter would be advorso to the 
mortgagor. 10 A third reason advanced is that where a change in the 
character of the possession is brought about by an agreement between 
the parties or with their expressed consent as distinguished from 
acquiescence, the possession will become adverse from that date. 11 
The true reason would appear to be that the rule that possession 

(1021) AIR 1921 Mad 213 (215, 216) 63 Ind Cas 215, Musigadu v. Gopala 
Beddi 

(1921) AIR 1921 Mad 82 (81) * 44 Mad 253 : 62 Ind Cas 603, Randasu-ami 
Pillay v Chinnabha 

11917) AIR 1917 All 212 (214) • 40 Ind Cas 121 . 39 All 423, Khedu Bat v. 
Sheoparsan Bai 

(1921) AIR 1921 Oudh 124 (125) . 24 Oudh Cas 155 63 Ind Cas 284, 

Mahendra Bahadur Singh v. Chandrapal Singh. (Mortgage with 
possession — Invalid sale of the property to the mortgagee — Latter’s 
possession becomes adverse to mortgagor.) 

(1930) AIR 1930 Lah 71 (72) : 120 Ind Cas 481, Prem Das v. Sarbaland. 

(1925) AIR 1925 Oudh 335 (386) . 87 Ind Cas IBS, Sheonath v. Tulsi Pat 
Bam. 

[See (1929) AIR 1929 Mad 16 (18) . 109 Ind Cas 795, Randasu-amy 
Mudaliarv Ponnvswamy Mudaliar. 

(1934) AIR 1934 Pat 301 (302) 151 Ind Cas 55, Santohhi Altsser v. 
Siro Jha (Relation of mortgagor and mortgagee ceasing by sale 
of the mortgaged property to the mortgagee.)) 

9. (1928) AIR 1928 All 720 (732) 50 All 980 118 Ind Cas 177 (F B), Sohan 
Lai v. Mohan Lai (Per Kendall J ) 

10. (1928) AIR 1928 All 726 (731) . 50 All 9BG 118 Ind Cas 177 (F B), Sohan 

Lai v. Mohan Lai . (Per Mukerji J.) 

11 . (1928) AIR 1928 All 726 (734, 735) 50 All 9 SC : 118 Ind Cas 177 (F B), 

Sohan Lai v. Jl/ohan Lai. (Per Sulaiman C J ) 

(1920) AIR 1920 Oudh 115 (145) 90 Ind Cas 736, Ibad .1I» v Duarka. 

(Agreement to relinquish equity of redemption not evidenced by docu- 
ment — Still adverse possession against mortgagor starts from date of 
such agreement ) 

(1922) AIR 1922 Oudh 133 (134) 25 Oudh Cas 83 63 Iud Cas 223, Bashir 
Husain v Chandrapal Singh 

( 1914 ) A I R 1914 Mad 578 (579) 10 Ind Cas 094 (COG) 37 Mad 545, Usman 
Khan v Nagalla La sauna 

(1930) AIR 1930 Bom 135(139) 53 Bom C7G . 122 Ind Cas 113, Ahmed 
Bhauddin v Bab it De tji 

(1917) AIR 1917 Low Bur 178 (178) 30 Iud Cas 959, Abdul Hamid v 

Dartnah 2?i5«. 

(1924) AIR 1924 Rang 290 (291) 82 Iud Cas 629, Mg San Chun v Ma 
Lauug B . 

(16S2) 1832 All W N 84 (S5), Bhola \ JjtuLiui Prasad. 

(1921) AIR 1921 Mad 82 (SI) 02 Ind Cas 003 • 44 Mad 253, Kandasamy 
Pillay \ . Chinnabha. 


Arts. 442 & 444 
Note 28 
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Arts. 152 & 145 must be referred to the title which the possessor has and that the 
Note 28 possessor cannot be permitted to set up any other title to the 
property, has no application where the mortgagor admits (by execu- 
tion of the sale deed) that he has no title from that date. The rule 
nbovo mentioned is really intended for the benefit of the mortgagor 
and can therefore be waived by him by admitting that he has no 
title, and that the title is in the mortgagee. 

Where in a suit between the mortgagor and the mortgagee the 
Court passes a decree that the mortgage is satisfied and that the 
mortgagor is entitled to immediato possession, it is equivalent to a 
declaration that the relation between the parties, of mortgagor and 
mortgagee, has come to an end. There is no further right of suit for 
redemption. The possession of the mortgagee after the date of such 
decree is not referable to any lawful title, and will consequently bo 
adverse. 1 * 

Where A executes a usufructuary mortgage in favour of B and 
subsequently thereto, enters into an agreement tcith him to sell the 
mortgage^ property to him, the possession of the mortgagee there- 
after is not adverse to the mortgagor.” There is no admission in 
such a case as in the case of the execution of a sale deed, that the 
mortgagor has no title to the property from that date, and the 
general rule that a mortgagee cannot, by assertion, make his posses- 
sion adverse to the mortgagor, holds good. 

Where A executes a mortgage with possession in favour of B and 
subsequently sells the mortgaged property to B, but nevertheless the 
mortgagee holds the property only ns a mortgagee, it has been held 
that his possession is not adverse to the mortgagor. 1 * 

Where a third person who has no right to the equity of 
redemption puqiorts to sell it to the mortgagee thereof, it is clear 
that the relationship of mortgagor and mortgagee is not put an end 
to, and the mortgagee's possession cannot become adverse to the 
mortgagor. 1 * In Mata Din v. Ahamad Ali, lt A, a Muhammadan, 

[See (1SS1-82) 6 Bom 071 (6S0) : 7 led Jur 96, Copal Stiaram v. 

Sarhar Apaj i.] 

12. (1911) AIR 1911 All 212 (215. 21C) : 25 Ind Cas Gil (C15), Ml. Zaibunnissa 

v. Panchhat. (Folloiring 21 All 41.) 

(1922) AIR 1922 Mad 407 (403) : 70 Ind Cas 33, Omai/vrttpagam Mutt 

Sitasoona Theran . 

13. (1925) AIR 1925 Oudh 114 (115) : 23 Oudli Cas 100 : 62 Ind Cas 406, Sitla 

Sahai t. Dkum Singh. 

14. (1937) AIR 1937 Lah837 (633) : 172 Ind Cas 449, 31 1. Dhapan v. FriEaw. 

15 fiQo-ioi -oj i-ney _ , 

• t. .Van ha i. 

. Alt. 

, , r Xfcan v. Kola 

Shah. 

(1891) 14 Mad 33 (42), Bgan t. Puttanna. 

(1912) 14 Ind Cas 5S4 (535) : 15 Ondh Cas 39, Amir Ah v. Kiatalt. 

See also Note 5 Point (4) under Article 145 infra and the cases cited there- 
under. 

10. (1912) 13 Ina Cas 970 (97S) : 15 Oudh Cas 49 : 34 All 213 : 39 Ind App 49 
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mortgaged to B certain properties with possession in the year 1885 Arts. 142 & 144 

for a period of ten years. A died subsequently leaving a minor son Notes 28-30 

0 as his heir. X, as de facto guardian of C, sold the equity of 

redemption to B, the mortgagee, in the year 1889. It was held by 

the Privy Council that the sale was void and B's possession was not 

adverse to C till 1895, the date of the expiry of the term of tho 

mortgage. If their Lordships meant by this that the possession of 

the mortgagee became adverse from 1895, it is difficult to understand y 

the reasoning behind the view, inasmuch as on general principles, the 

possession of a mortgagee as such cannot become adverse to the 

mortgagor so long as the relationship of mortgagor and mortgagee 

subsists between the parties. It is also difficult to understand how 

their Lordships treated the case under the twelve years' rule of 

limitation, the suit being one for redemption of a mortgage governed 

by Article 148 of the Limitation Act 

A was in possession of B’s property under an arrangement by 
which he was entitled to be in possession until certain moneys 
which he had disbuised on B’s account weie paid back to him. 

Subsequently in settlement proceedings instituted by B, A set up 
adverse title to the property It was held in the undermentioned 
case 17 that from that date the possession of A became adverse to B 

Where a mortgagee without right to possession enters into posses- 
sion, his entry would constitute a dispossession of the mortgagor and 
therefore a suit by tho latter against the former would bo governed 
by Article 142. 18 But when tho possession of a mortgagee entitled 
to bo m possession under the terms of the mortgage, becomes by 
reason of subsequent events, adverse to the mortgagor and the latter 
sues for possession, the suit would bo governed by Article 144, as 
there is no dispossession or discontinuance of possession of the mort- 
gagor in such a case 1D 

Where a mortgagee sets up adverse possession against a mortgagor, 
the onus is on the former to show when and how the possession 
became adverse. 70 

29. Possession of mortgagee under invalid foreclosure pro- 
ceedings. — See Note 6 to Article 148 

30. Possession of mortgagee under mortgage providing 
that on default the mortgagee should be full owner. — See 
Note 7 to Article 148 

17. (1911) 9 Ind Cis 891 (393) 14 Oudh Cis 95 33 All 125 33 Ind App 23 

(PC). 1/k ham mad Dakar v Muhammad Bakar .Hi Khan. 

18 See Note 2 ante. 

19 See Note 2 ante. 

20 (1920) AIR 1920 Oudh 517 (518) 95 Ind Cas 619. Strankar Prasad v. 

Mt Bcchai 

(1912) 17 Ind Cas 913 (913) (Low Bur), Vaunj CJut Ton \ Maunj Aunj 
Gyato 

(1913) 22 Ind Cas 65 (67) 9 Nag L R 179, Anjumin Islamia v fZisamaf. 
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Arts. 152 & 144 
Notes 31-35 


31. Possession of mortgagee after purchase in contraven- 
tion of Order 34 Pule 14 of the Civil Procedure Code. — Seo 
Noto 8 to Article 148. 

32. Possession of person entering under void mortgage. — 
See Note 60 infra. 

33. Possession by the mortgagee, after redemption, of 
accessions to mortgaged property. — Sco Noto 16 to Articlo 148. 

34. Possession of co-mortgagee paying off other co-mort- 
gagees. — ’Where a mortgago is indivisible and lias been made in 
favour of a number of co-mortgagees, and ono of them pays off the 
others and remains in possession of the whole property, his possession 
must be deemod to be only that of a mortgagee so far as tho mort- 
gagor is concerned and consequently is not adverse to tlio mortgagor. 
As the co-mortgageo pa>s off each of the other co-mortgagees, ho 
takes their placo only as mortgagee. 1 

35. Possession of co-owners— General. — Since possession is 
never considered adverso so long as it can bo referred to a lav ful title, 
(seo Note 18 ante ) the possession of ono co-owncr, who is entitled as 
sucii co-owner to bo in possession of tho property, must ho referred 
to that title only and cannot be considered adverso to the other 
co-owners. 1 


Note 34 

1. (1923) AIR 1023 Lah 3GG (3Gfi) : 73 Ind Cas 475, Shuja-ud-dm Khan v. 
Slier Muhammad Khan, 

Note 35 

1. - - Cas C73 : 27 Nag 

Ali v. Md. Ah. 
i Cas 809 (F B), 

Rustam Khanv. Ml. JanKi. 

(1927) AIR 1927 All 810 (818) : 105 Ind Cas G28, Gongo Sahm ? . Ntfial 
Singh. 

(1B73) 5 N IV P II C R 122 (127), Yusuf Ah Khan v. Chubbee Singh. 

(1883) 7 Bom 34 (38, 39). Dadoba v. Krishna. 

(1924) AIR 1924 Bom 297 (298) : 74 Ind Cas 1G1, Mohidin v. Ibrahim. 
(1898) 189S Bom P J 293 (291), Dapalal Keshilal v. Rapuji Chhotalal. 

(193 G) AIR 193G Cal 100 (109) : 1G1 Ind Cas 450, Nirmal Chandra v. 
Mohitosh Das (Tbe rule with regard to exclusive possession of a co- 
sharer in joint properties, to the exclusion of other co-sharers, also 
applies to property which is held m common by persons in their capa- 
city as sbebaits ) 

(1901) 27 Mad 192 (197). 13 Mad L Jour 341 .Ramanathan Chelty x.Murug- 
nppa Chetiy. (In case oi moTe trustees than one, possession of one 
?o i.iw 0 wIa- -* -ii - — • *’ - possession adverso against one 

■ -" ■ , i 7 ' . 1 I* Cas 194, Durai v. Duraswami 

(1928) AIR 1928 Cal 574 (576) : 111 Ind Cas 19, Ramchandra Saha v. 
Lakshmx Kanfa, 

(1924) AIR 1924 Cal 35G (357) : 72 Ind Cas 33, Joytun Ribs v. Solmuddm 
Chouktdar (Possession by manager of one of the co-owners is not 
adverse to the others ) 
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(1914) AIR 1914 Cal 283 (2S4, 2S5) : 21 Ind Cas 621, Basanta Kumari 
Dasux v. Mohesh Chandra Shaha. 

(1914) AIR 1914 Cal S62 (3G3) : 41 Cal 436 : 21 Ind Cas 861, Israil v. 
Samset Rahman. 

(1670) 11 Suth IV R 22S (22S), Soohh Lall Bhoojtcala v. Goolzar Bhoojxcala. 
(1931) AIR 1931 Lali 631 (632) * 135 Ind Cas 88, Tara v. Jalal. 

(1924) AIR 1924 Lali 155 (156) 73 Ind Cas 665, Hadayal Khan v. Shah • 

(1924) AIR 1921 Lali 293 (294) : 69 Ind Cas 671, Muhammad Amtn v. 
Karim Dad. 

(1924) AIR 1924 Lali 479 (479) SO Ind Cas 519, Jamna Bai v Gonda 
Raw (Possession of co-parcener (Hindu) who has been converted to 
another faith is that of a tenant-m-common and is not adverse to the 
other members of the family.) 

(1SS7) 11 Mad 116 (127), Subramanyam v. raramasicaran. (Possession of 
one uradan, is the possession of all ) 

(1919) 36 Mad L Jour 12 (12) (Jour ) (Critical Note on (1918) 42 Bom 529 : 

AIR 1918 Bom 233, Himatlal Maganlal v. Bhikabhai Amntlal ) 
(1913) 18 Ind Cas 353 (359): 1913 Mad W N 381 (381), Tajuddin Sahib v. 
Ah Ahmed. 

(1939) AIR 1939 Nag 423 (431) . 179 Ind Cas 82, Mt. Drauyadi v. Vxhram 
Krishna. 

(1936) AIR 1936 Nag 282 (2S3) lC5IndCas934, Krishna Bai v. Pancati Bai. 
(1933) AIR 1933 Nag 274 (276) 30 Nag L R 18 . 150 Ind Ca4 679, 

Mt Jijtbai i . Zabu. 

(1927) AIR 1927 Nag 395 (397) 102 Ind Cas 1G1, Kisanchandra v. Ramlal. 
(1925) AIR 1925 Nag 240 (242) 83 Ind Cas 86, lit. Bhagai v Bheosen. 
(1923) AIR 1923 Nag 2 (4) 68 Ind Cas 820, Sakharam v. Deoba. 

(1917) AIR 1917 Nag 211 (211) : 42 Ind Cas 291, Sadhuram v. Bamadhxn, 
(1935) AIR 1935 Oudh 3S7 (391) : 155 Ind Cas 23, Mf. Rajana v. Musaheb 

(1933) AIR 1933 Oudh 560 (561) : 149 Ind Cas 1172, Brahma Singh v. 
Itaghuraj Singh. 

(1933) AIR 1933 Oudh 547 (550) . 146 Ind Cas 582 . 9 Luck 219, Harbhan 
Dat v. Ladli Saran. 

(1933) AIR 1933 Oudh 439 (147) 8 Luck 602 116 Ind Cas 710, Abdul 

Qayum v Abdul Rahman 

(1930) A I R 1930 Oudh 200 (201, 202) 114 Ind Cas 497, Nur Ah v. Mf. 

Shahsadt 

(1930) AIR 1930 Oudh 177 (178) 4 Luck 339 121 Ind Cas 692, Alisher 
v Wajid AU 

(1929) AIR 1929 Oudh 257 (259) . 118 Ind Cas 87 : 5 Luck 31, Gaya Dm 
y. Gur Dm. 

(1929) AIR 1929 Oudh 281 (2SC) : 4 Luck 503 . 110 Ind Cas 195, Sheo Raj 
v. Ajudhiya. 

(1929) AIR 1929 Oudh 337 (339) • 115 Ind Cas 440, Bashir Ahmed v. 
ParsJiotaw. 

(1929) AIR 1929 Oudh 402 (401) 119 Ind Cas 6GG, Mubtnul A'ua v Ah 
Hussain 

(1923) AIR 1923 Oudh 419 (460) 112 Ind Cas 522, Mahomed Jamil y. 

Mahomed Hafiz 

(1926) AIR 1926 Oudh 464 (466) 96 Ind Cas 455 : 2 Luck 172, Stdhe- 
shitar y Ganga Sagar 

(1926) AIR 1926 Oudh 253 (259, 2C0) 92 Ind Cas CS5 l Luck 62, Haha- 
deo Prasad v. Ram Phal 

(1925) AIR 1925 Oudh 510 (511) 85 Ind Cas 3S7, r.am Ktdh v Janki. 
(1925) AIR 1925 Oudh 241 (243) 78 Ind Cas 232, Abdul Shakur Khan y. 
Mohd. Khan 

(1925) AIR 1925 Oudh 20S (209) SO Ind Cas 619. Chhotey Lai r. Hanoo- 

(1924) AIR 1924 Oudh 266 (271) 27 Oudh Cas 77 78 Ind Cas S95, Indar . 
put Singh Y. Thahnr Dm Singh. 


Arts, 142 & 144 
Note 33 
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Arts. 142 & 144 In Corea v. Appuhamy ,* n caso under the Ceylon Prescription 
Note 35 Ordinance, 1871, where the question was whether the possession of 
ono of the heirs of a deceased Christian, on the basis that he was 
sole heir, was adverse to the other heirs, their Lordships of the 
Privy Council observed as follows : 

“Entering into possession and having a lawful title to enter, 
he could not digest himself of that titlo by pretending that ho 
had no titlo at all. His title must havo accrued for tho benefit 
of his co-propriotors. Tho principle recognized by Wood, V. C. 


(1917) AIR 1917 Oudh 179 (160) : 39 Ind Cas 493, Lain Jagan v. Mathura 
Prasad. (Among members of n joint Hindu family, Reparation in mess 
denotes conversion to tcnaney-in. common only, and docs not give rise 
to adverse possession unless disci rimer is proved ) 

(192S) AIR 1925 Pat 492 (493) 87 Ind Cas 73C, Kameshicar jfaratn Singh 
v. Janardhan Prasad. 

(1929) AIR 1929 Rang 211 (213) ; 7 Rang 1C1 : 118 Ind Cas 122, Ma 
Fatima v. .Vonin Rih. 

(1925) AIR 1925 Rang 40(40, 41) : 82 Ind Cas 821, SI a San Ilia Me v. 
Ma Tun Me. 

(1919) AIR 1919 Low Bur 107 (108) : 52 Ind Cas G29 : 10 Low Bur Rul 45, 
Hart Pru v. ,Vt Aung Kratc Zan. 

<I01C) AIR 191G Low Bur 77 (78) : 32 Ind Cas CC9, Ma Xyein Me v. Ma 
May. 

(1930) 128 Ind Cas 309 (310) (Hh). Han want Ham v. Mughli. 

(1926) 109 Ind Cas 8G1 (865) (Nag), Yakubsha V Kalusha. 

(192S) 107 Ind Cas 211 (212) (Sind), Mahomed Kassnn v. Natho Dhano. 

(1924) 79 Ind Cas 279 (279) (Lab), Dalmukund v li'asir Chand. 

(1923) 73 Ind Cas 748 (752) (Posh), Ghulam Haidar Khan v Sardar Ah- 

Ichait. 

(1921) 64 Ind Cas 4G2 (464) (All), Jagranx Misram v. Ml. Sheo Dulnri. 

(1921) 04 Ind Cas 471 (472) (All), Lachhmi Naram v. Nannha Mai. 

(1918) 45 Ind Cas 217 (217) (Nag), Roghoba v. Palhoba. 

(1913) 21 Ind Cas 83 (89) (All), Chunder Singh v. Tuindi 


(1910) 5 Ind Cas 171 (175) (Cal), Dijendra Naram Roy v Purnendtt Naram 
Roy. 

(1910) 5 Ind Cas 683 (890) : 1910 Pun Re. No. 29, Suraya Jah v Atm. 
(1909) 4 Ind Cas 922 (922) (Lab), Udc Ram v. Dugan. 

(1909) 4 Ind Cas 9G5 (965) (Lab), Atra v. Ram Kt then. 

(1909) 4 Ind Cas 1004 (1004, 1005) (Lab), Shams Shah v. Hussain Shah. 
(1893) 3 Mad L Jour 100 (101), Rajyalakshmi v. Suryanarayana. 

(1907) 35 Cal DGt (968) : 12 Cal W N 127 . 6 Cal L Jour 735, Jogendra Nath 
Has v. Baldeo Das. 

(1915) AIR 1915 Mad 447 (448) : 25 Ind Cas 573, Muthukrishna Avjangar 
v. Sankaranarayana Iyer. 

(1927) AIR 1927 Lah 426 (427) : 102 Ind Cas 426, Mehran v. Bahttnu 

\_Sce (1903) 5 Bom L R 225 (227), Rajaram v Nanchand. (Joint 
possession )] 

(But see (1903) 2 Low Bur Rol 184 (185), Ma Ye v. Mating Jllaw. 
(Where a co-beir remains xn possession of a property for more 
than 12 j ears without any agreement between him and other 
co-heirs, ho acquires right in the said property by adverse pos- 
session ] 

2. (1914) AIR 1914 P C 213 (245) : 1912 A C 230 : 81 L J P O 151 (P C). 
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in Thomas v. Thomas s holds good. ‘Possession is nevor con- 

sidered adverso if it can be referred to a lawful title’ His 

possession was, in law, the possession of his co-owners. It was 
not possible for him to put an end to that possession by any 
secret intention in his mind. Nothing short of ouster or some- 
thing equivalent to ouster conld bring about that result." 

It follows that if thero is oustet or something equivalent to it, 
then the possession of the co-owner will bo adverso to the others. 4 


3. (1850) 25 L J Ch 159 (101) 2 Kay A 3 79 4 \Y R (Eng) 135 110 R R 107 
1 Jur (N S) 1100 

4 (18GG) 10 Moo Ind App 511 (535) 2 Sar 189 (P C), Jowala Baksh v. 
Dharum Singh 

(1937) AIR 1937 Alt 300 (303) • 169 Ind Cas 125, -Vi. Jaidevi Kuan v. 
/JaUlimi Din 

(1933) AIR 1933 Alt 173 (175) * 55 Ml 173 149 Ind Cas 819, Ambika 

Prasad v Sada Sheo Lai . 

(1932) AIR 1932 All 99 (106) 54 All 210 139 Ind Cas 415, Eanhaiya Lai 
v J? II Skinner (Lamhirdar js not a trustee for the co-sharcrs, and 
he can, therefore bj withholding and appropriating to his own uso 
the profits, acquire a title bv adverse possession against them ) 

(1929) AIR 1929 All 910 (912) 121 Ind Cas 102, ibliey Ram v Jhanda 
(1922) AIR 1922 All 433 (431, 435) 05 Ind Cis 75, Mustafakhan v Mt. 

Dulan (Usurpation of share bv one consented to b\ others— Posses- 
sion may te adverse ) 

(1884) 1884 All W N 296 (296), Hidayat-un-mssa v. Ahsan AL 
(1896) 1890 Bom P J 200, Gitabai v Dattuboua. 

(1875) 1875 Born P J 351, Ytdyashankar v Ganpatram. 

(1695) 22 Cal 954 (900), Mahomed Alcram Shaha v Anarbi Choiulhrani. 
(1921) AIR 1921 Cal 647 (G52) 67 Ind Cas 31, Jagannath v. Chandm 

Bill 

(1919) A I R 1919 Cal 634 (C3C) 4G Cal 111 45 Ind Cas 783, Puma 

Chandra Pal v Baroda Prosaimn Bhattachariya 
(1918) AIR 1918 Cal 64 (64) 48 Ind Cas 092, Chand Bill v Lai 

Mohamad 

(192C) AIR 1920 Lah 644 (614) 94 Iml Cas 4SG, DiAma v .Varum Singh 
(1919) A I R 1919 Lah 114 (115) 50 Ind Cis 550 Lakhera v Mahji 
(1937) A I R 1937 Lah 552 (550) ILR (1937) Lah 270 172 Ind Cas 37, 

Zafar Husain v Mil. Ohias ud-ihn 

(1914) AIR 1914 Lah 284 (285, 280) . 1914 Tun Re No 45 22 Ind Cas 
605, Akbar v Tabu 

(1889) 1689 Pun Re No 104, Saiyad Ah Vaaitz v. Saiyad ALdul Hussain. 
(1920) 91 Ind Cas 550(551) 8 Lah L Jour 129(131), Karam Din v Vchr Dm 
(1917) 32 Mad L Jour 39 (40) (Jour) (Critical Note on (1910) 39 Mad 879 
AIR 1910 Mad 139, V ellayutham Pillai v Subbaraya Pillai ) 

(1936) AIR 1930 Nag 60 (35) 31 Nig L R Supp 191 102 Ind Cas 577, 

llatnasmgh Chhatn v Jairauisuigh Chhatri 
(1900) 13 C P L R 99 (100), Sheodayal Singh v llliagirath Singh 
(192G) 10 Nag L Jour OS (71), Faktra v Mt. Mamecnabi 
(1931) AIR 1931 Oudb 3S1 (3S2) 132 Ind Cas 772, Sheoraj Karatn v 

Jagannath Prasad 

(1927) 107 Ind Cas 8C0 (SCO) 5 Ondh W N 85 (80), Bam Varum v Mannu 
Lai. 

(1929) AIR 1929 Pat 624 (620) 117 Ind Cas 036, RamfaUan Singh v. 

Chathu Sahai 

(1927) AIR 1927 Pat 145 (163) 6 Pat 506 100 Ind Cas 020, Ishuun Pra- 
sad v. Han Prasad 

(1916) AIR 1910 Pat 357 (300) * 34 Ind Cas 4CC, Stnjhesicar Missir t. 
Bamesliuar Jha 

(1929) 107 Ind Cas SCO (SCC) (Oudb), Bam Karam x Mannulai. 


Arts. 142 & 144 
Note 35 
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Arts. 142 & 144 If there is no ouster or exclusion, tho possession of one 13 not adverse 
Note 35 to the others. 6 


(1910) C Ind Cas 095 (COG) (All), Ganpat Singh v. Mussat Stngh, 

(1909} 1 Ind Cas 322 (323). 33 Bom 317, Amrtta Ravjiv.Shrtdhar Narayan. 

5. (1905) 27 All 348 (350) : 2 All L Jour HOn : 1905 All W N 15, Raj Baha- 
dur v. Bharat Singh. 

(1905) 27 All 436 (439, 410) : 2 All L Jour 107 : 1905 All \V N 30, J/WtinlflJ 
Badn Prashod. 

(1833) 10 All 313 (346) : 1888 All W N 33, Hashmat Bcgam v. Mazhar 
Husain. 

(1937) AIR 1937 All 121 (125) : 107 Ind Cas 371, Ham Manoliar v. Baboo 
Stngh. 

(1935) AIR 1935 All 771 (775) : 155 Ind Cas 821, Baboo Singh v. Bam 
Afonohar. 

(1934) AIR 1934 All 193 (195) . 50 All 5S2 : 150 Ind Cas 81, Fazal II ttssain 
v. Muhammad Kazim. 

(1933) AIR 1933 All 173 (174) : 55 All 173 : 149 Ind Cas 819, AmMa Pra- 
sad v. Sada Shto Lai. 

(1932) AIR 1932 All COO (067) : 139 Ind Cas 17G : 54 All 742, Md. Mofnt 
TJllah \ . Bibi UaUma Bcgam. 

(1931) AIR 1931 All 551 (551, 552) : 132 Ind Cas 201, Amjad Alt v. 
Azizuddin. 

(1927) AIR 1927 All 410 (111) : 100 Ind Cas 650, Metra Bam v. Lai Sahai. 

(1927) AIR 1927 All 454 (457) : 102 Ind Cas CO : 49 All 703, Harkesh Stngh 
v. Mt. Harden. 

(1927) AIR 1927 All 717 (719) : 101 Ind Cas 501 : 49 All C0C, Amar Singh 
v Got ind Bam. 

(1920) AIR 1920 All GG3 (GC4) : 97 Ind Cas 215 : 48 All 003, Motichani v. 
Kalikanand Stngh. 

(1923) AIR 1923 All 291 (291) : 71 Ind Cas 640, Hafiz Abdullah v. AIL. 

(1923) AIR 1923 All 418 (419) : 71 Ind Cas 1033, Jharap Rat v. Jatnt Bai. 

(1923) AIR 1923 All 447 (447, 448) : 71 Ind Cas 053, Shakur Husain i 
Bibi. 

(1922) AIR 1922 All 809 (399) : 04 Ind Cas 24, Deokinandan v. Zamir 
Husain Khan. 

(1915) A 1 R 1915 All 30 (32) : 37 All 203 : 26 Ind Cas 922, Ahmad Baza 
Khan v. Bam Lai. 

(1915) AIR 1915 All 139 (139) : 23 Ind Cas 276, Mallah v. Behari. 

(1908) 5 All L Jour 511 (612, 513) : 1903 All \V N 239, Parbali v. Bam 
Prasad. 

(1885) 18S5 All \V N 51 (52), Karimdad Khan v. Pawan Bi&i. 

(1905) 29 Bom 300 (304) . 7 Bom L R 252, Gangadhar v. Parasharam. 

(1901) 25 Bom 802 (305, SCO) : 3 Bom L R 47, Jagutandas v. Bai Amba . 

(I860) 10 Bom 24 (27), Ntlo Ramchandra v. Got md Ballal. 

(16S3) 7 Eom 34 (33, 39), Dadoba v. Rruhna. 

(1929) A I R 1929 Bom 141 (143): 118 Ind Cas 785, Bai Jtii v. Bai 
Bibanboo. 

(1921) AIR 1921 Bom 77 (78) • 04 Ind Cas 552, Shtilmgappa v. Satyaia 
Laxman. 

(1880) r lBSO Eom P J 311, Atmaram Bajt v. Madhao Bav Bapujt. 

(1875) 12 Eom II C R 148 (153, 154), Narayan Babajt v, Fandnrang Raw* 
Chandra. 

(1907) 35 Cal 901 (908) : 6 Cal L Jour 785 • 12 Cal W N 127, Jogcndra Nath 
Rat v. Balder Das Martian, 

(1904) 31 Cal 970 (973) 9 Cal IV N 32, Vjalbi Bibee v. ThnakantaKarmokar. 

(1891) 19 Cal 253 (264) , 19 Ind App 48 : G Sar 133 (P C), Lachmeswar 
Singh Jfanoirar U ossein. 

(1930) AIR 193C Cal 34 (30) : ICO Ind Cas 870, Mahendra Bar ay an v. 
Dakshina Ranjan. 

(1936) AIR 1936 Cal 100 (109, 110) : 101 Ind Cas 450, tfinnal Chandra r. 
Mohitosh Das. 
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The question next arises as to tho meaning of the woid “ouster.” Arts. 152 & 155 
Note 35 

(10351 AIR 1935 Cal CU (643) : 158 Ind Cas C5G, Indian Iron and Steel 
Co v. Bara Gopal Thakur. (Transferees of a co sbebajt purporting to 
come in as co-shebaits— 1 Their possession is not suck as to enable 
acquisition of title against co-skebaits unless it amounts to an ouster 
of other eo-shcbai ts ) 

(1931) AIR 1931 Cal 356 (3C3) . CO Cal 140G 149 Ind Cas 410, Subodh 

Chandra v, Bhubahka Dasce 

(1933) AIR 1933 Cil 253 (25S) : 143 Ind Cas 402, Suarnamoyec Dasi v. 

Prchcdh Chandra 

(1930) AIR 1930 Cal 180 (185) • 126 Ind Cas 36, Panchanan Banerjx v. 

Surendra Hath. 

(1930) AIR 1930 Cal 341 (343) : 57 Cal 92 . 125 IndCasCG5, Akshay Kumar 
\ Bhajagobtnda Shalia. 

(1929) AIR 1929 Cal 250 (252) . 56 Cal GIG : 117 Ind Cas 593, Biswanath 
v Ra&ya Khatun. 

(192S) AIR 1928 Cal 396 (397) 107 Ind Cas 741, ATnlicmfra Nath Bisu.as 
v Charu Chandra 

(1927) AIR 1927 Cal 65 (G8) 97 Ind Cas 539, Ashutosli Royv.Manomohan 
Boy 

(1927) AIR 1927 Cal 177 (179) . 98 Ind Cas 43, Debendra Lai Khan v. 

Pitambar Bera 

(1926) AIR 1926 Cal 524 (525) 91 Ind Cas CIO, Rasah Ah \ . Abdul Basid. 

(1925) AIR 1925 Cal 4G9 (470) 82 Ind Cas 622, Jxnnatennessa v, Abdul 

Halim Munshx 

(1924) AIR 1924 Cal 45 (4f.) 50 Cal 487 74 Ind Cas 193, Bhaxrabendra 

y Bajendra Naraxn 

(1924) AIR 1921 Cal 1016 (1016, 1047) 82 Ind Cas 392, Hasim Ah v. 

Abjal Khan. 

(1923) AIR 1923 Cal 18 (21) : 72 Ind Cas 680 ,'Kailash Chandra v. Be joy 
Chandra. 

(1923) AIR 1923 Cal 310 (310) . 67 Ind Cas 300, Hemenginx Dasx v. Sital 
Mandat (If members of a joint family arc separate only in mess and 
not in estate, there can be no adverse possession amongst them ) 

(1922) AIR 1922 Cal 8 (9) . 65 Ind Cas 8, Joy Naram Sen Vfixl v Srxhanta 
Boy 

(1922) AIR 1922 Cal 54 (55) 69 Ind Cas 200, Jogendia Nath v. Bajendra 
Nath 

(1920) AIR 1920 Cal 473 (473) . 47 Cal 274 . 56 Ind Cas 141, Gounda 
Chandra v Dxna Nath 

(1920) AIR 1920 Cal G10 (G12) . 47 Cal 182 • 51 Ind Cas 97G, Debendra 
Narayan v. A' arendra Narayan 

(1918) AIR 1916 Cal G8 (G9) 51 Ind Cas 123, Chintamanx Pramamk v. 

Unday Nath Kamila. 

(1918) AIR 1518 Cal 501 (502) 44 Ind Cas 210, AJumiiddui Taviijuddm 
v. Amiruddtn. 

(191G) AIR 191G Cal 99 (100) 35 Ind Cas 72, Tomejuddx \ . Hulax Chow ■ 

(1915) AIR 1915 Cal 357 (3C0) 27 lud Cas 4G5, .16d«{ Bahman v. 

rromode Dchary 

(1915) AIR 1915 Cal 534 (535, 530) 2C Ind Cas 789, Surja Bibx v Tarap 
Mondal 

(1915) AIR 1915 Cal CIO (G12) 27 Ind Cas 1, Bibx Bakhtun \ Ahmad 

(1914) AIR 1914 Cal 535 (535) . 23 Ind Cas 5G2, Jajneshicar v. Satxsh 
Chandra 

(1875)25 Suth \V R 53 (54), S/cur/wtissa Bibee Choudhtam v A^Ias* 

Chunder Gungnpadhtja 

(1873) 20 Suth XV R 270 (270), Dinonafh r.ana x Bukeebttnmssa Bilee. 

(1872) 18 Suit XV R 19S (198), Phssessuree Doswe x Kallte Coomar Boy. 

(1872) 17 Suth XX' R 74 (7G), Baboo Jahanoly Deo A'nrnin Singh x. Baboo 
Unibxca Ptrshad Narain Singh 
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Arts. 142 & 144 
Note 35 


(193S) G7 Cal L Jour ISS (193), Sycd Mahomed Maleeh v. Skasi Moult Nag. 
(1899) 4 Cal L Jour 251 (255), Amba Dcbt/a y. J nanoda Sundari. 

(1877) 1 Cal E R SGI (3G4, 3G5), Sheikh Asud Ah Khan y. Sheikh Albar Ah 
Khan. 

(193G) AIR 193G Cal IOC (110): 40 Cil W N 777 (76C) : 1G1 Ind Cas 450, 
Ntrmal Chandra v. M obi tosh Das. 


(1920) 24 Cal W N 1057 (10G2), Dalaram Gurta v.Shyavta Charan Mandal. 
(1839) 3 Cal W N 774 (77G), Daroda Sundari Deby v. Annoda Sundari. 
(1937) AIR 1937 Lah 430 (431, 432) : 173 Ind Caa 327, Chittar r. Ude 
SiAgh. 

(1935) AIR 1935 Lah 91 (91, 92): 157 Ind C>s 1021, Dal Mulandv.Madan 
(1935) A I R 1935 Lah 441 (112), Amru v. Santa. 

(1933) AIR 1933 Lah 258 (259) : 14G Ind Cas 210, Nandlal v. Ml. Karam 
Bibi 

(1933) AIR 1933 Lah 7G3 (7G3) • 113 Ind Cas 1112, Mam Daj v. Chotu. 
(1933) AIR 1933 Lah 781 (78G) : 14 Lah 791 : 148 Ind Cas 1143, Ml. 
Ghulam Dili v. Mt. Saricar Dili 

(1932) A I R 1932 Lah 113 (113, 141) : 135 Ind C.is GSG, Ananl Dam y. 
Kishore Chard 

(1930) AIR 1930 Lah 220 (220) : 117 Ind Cas 901, Ml. Mrtnja Deit v. 
Sansaru 

(1929) AIR 1929 Lah 519 (550) : 117 Ind Cas 803 : 11 Lah 29. Jano v. 
Kar singh Das. 

(1927) AIR 1927 Lah 42G (427) : 102 Ind Cas 42G, Mehran v. Dahtmi. 
(1927) AIR 1927 Lah 522 (524) : 102 Ind Cas 47G, Maulu v Belt Dam. 
(1927) AIR 1927 Lah 88G (887) • 10G Ind Cas 488, Jam Dudha v. Dasu 
Dam. 

(1920) AIR 1920 Lah 10G (107) • 5C Ind Cas 1G9, Dalai Dam v. Kaura. 
(1919) AIR 1919 Lah 133 (134) : 50 Ind Cas 7G2, Chanan Mai v. Mela 
Dam. 

(1919) AIR 1919 Lah 271 (271) : 50 Ind Cas 74G, Mangal Singh v. Shan- 


(191G) AIR 191G Lah 43 (45) : 35 Ind Cas 549 • 191G Pun Re, No. 57, 


(1930) A I R 193G Mad G51 (G55) 1G2 Ind Cas 771, Sundararaja v, Ra- 
ghaia Deddi 

(1935) AIR 1935 Mad 137 (13S) 151 Ind Cas 720, Mangammal v. Bang- 

appa K aider. 

(1931) AIR 1931 Mad 22 (23) : 129 Ind Cas 451, Tkiagaraja Filial v. 
Appntoo Filial. 

(1928) AIR 1928 Mad G52 (G51) • 109 Ind Cas 553, Vcnlatachalam Chet- 
• yer v. Sub- 

ilataSubba 
'umarappa 

. t Murajalh 

, 393, Yelayutham 
atachala Dtvarka 
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(191G) AIR 1010 Mad 1097 (1093) . 30 Ind Cas 5S6, Htdayat Alt Khan v. 
Khadar Khan Sahib. 

(1915) AIR 1915 Mad 121 (122) : 2G Ind Cas 316, Ponnuaicamij Iyer v. 
Permoye. 

(1914) AIR 1914 Mad 713 (713, 714) . 21 Ind Cas 43G, Girt Appayya v. 
Gin ATmh/amma. 

(1927) 1927 Mad W N GOG (697), Aroyaisitaim v. Prakes t Animal. 

(1933) AIR 1933 Nag 69 (90) 173 Ind Cas 103, Ramji v. Madki. 

(1917) AIR 1917 Nag 211 (211) 42 Ind Cas 291, Sadhuram y.Bamadhm. 

(1915) AIR 1915 Nag 125 (12S) 11 Nag L R 1G1 . 31 Ind Cas 4G4, Dma v. 
Bishambar Singh 

(1933) AIR 1933 Oudh 70 (72) : 141 Ind Cas 24G, Raghunandan v. Sheo 
Prasad. 

(1932) AIR 1932 Ouhli 144 (145) . 13G Ind Cas 702, Badri Misir v. Shan- 
kar Mi sir. 

(1930) AIR 1930 Oudh 510 (515) G Luck 10G 130 Ind Cas 65, Ejat Ah 
Ktduai v Court of TTards, Balarampur Estate. 

(192S) AIR 1923 Oudh 449 (ICO) 112 Ind Cas 522. Shah Mohaynmad 
Jamil Ata \ Mohammad Hafiz Ala. 

(192G) AIR 192G Oudh 258 (259, 2G0) 92 Ind Cas G85 • 1 Luck G2, Maha- 
deo Prashad v Bam Phal (A co-sharcr has a right to repair the 
whole of the house, and, if he does so, his act cannot be considered to 
be an act of such an hostile character that it may be considered as 
equivalent to a denial on his part of the title of the other co-owncr or 
co-owners ) 

(1920) AIR 1920 Oudh 305 (306) 95 Ind Cas 985, Ram Manorath v. Sant. 

(1917) AIR 1917 Oudh 179 (180) . 89 Ind Cas 498, halo. Jagan Mathura 
Prasad. 

(191G) AIR 1916 Oudh 202 (203) . 3G Ind Cas 743, Asghar Husain v. Akbar 
Husain. 

(1937) AIR 1937 Pat 5G (58) 164 Ind Cas 851, Baxjnath Sahu v Jatman • 
gal Prasad. 

(1936) AIR 1936 Pat 66 (68) 1G0 I C. 1054, Moti Singh v Deoki Singh. 

<1934) AIR 1934 Pat 485 (488) 154 Ind Cas 1032, Mt Dhanchhnakuari 
v Itamyad Kuar ( Held principle did not apply in the particular 
circumstances of the case ) 

(1929) AIR 1929 Pat 590 (591) 117 Ind Cas C44, Jagcyanand Pande v. 

Gvjananda Pande 

(1929) AIR 1929 Pat 624 (625) 117 Ind Cas G36, Ramlakhan v. Chathu 

Sahi 

(I92G) AIR 1926 Pat 112 (116) 89 Ind Cas 913, Tilakdhart Lai v Abdul 
Wahabkhan 

(1919) AIR 1919 Pat 537 (538) • 51 Ind Cas 77, Lachmi Sahu v. Badha 


Arts, 142 & 144 
Note 35 


v EalKa Smgh 
lam Hath 

asel Alt v. Namuddm 



(1910) 5 Ind Cas 893 (899) 1910 Tun Re No 20, JaimalSingh v Gurmukh 
Singh 

(1909) 4 Ind Cas 293 (299) 5 Low Rur Rul 112 Va Le v .Vo Hmyxn 
(1909) 2 Ind Cis 15 (18) 5 Nag L R 41, Baud Khan v Gonnda 
(1909) 1 Ind Cis 25 2 (253) (Cal), Xarayan Chandra \ Basant Kumars. 
(Tbo mere fact that the plaintiffs are unable to show anv evert act of 
ownership within 12 years before suit does not amount to a d is con. 
tinuancc of possession.) 
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Arts. 142 & 144 Actual driving out of a co-owner will, no doubt, clearly be an ouster, 0 
Note 3S but such physical eviction is not necessary to constitute ouster. 7 

It is conceived that in order to constitute ouster, thero should be a 
refusal, express or implied, by the co-owner in possession, to allow 
the other co-owners to participate in the enjoyment of the property. 8 
Where the co-owner in possession denies to the knowledge of the 
other co-owners their title to the property, it may be taken that ha 
impliedly refuses to allow the latter to participate in the enjoyment 
of the property. Henco, the test to sec if thero is an “ouster" is to 
see if the co-owner in possession has openly and unequivocally and 
to the knowledge of tho other co-owners, denied their title to the 
property.® In some decisions, 10 however, it has been held that a 

(1900) 1 Ind Cas 322 (323) 33 Bom 317, Amnta Itavj i v. Shndhar Nara- 
yan. 

[ See (1930) AIR 1930 All 125 (12C) ■ 122 Ind Cas 893, I Jar Nath v. 
Mt. Phool Kocr. 

(1899) 23 Bom 710 (714) : 1 Bom L R 203, Mahamad Dasu v. 
Amanji Dasu. 

(1932) AIR 1932 Cal C34 (G33) : 141 Ind Cas 320, Galstaun v. Pra- 
fulla £umrtr.)l 

G. (1920) AIR 1920 Cal CIO (612) : 47 Cal 182 : 51 Ind Cas 97G, Debendra 
Narayan v. Narendra Narayan. 

7. (1928) AIR 1928 Cal 21G (217) : 109 Ind Cas 747 : 65 Cal 300, Chandra 

Kishore v. Bisseswar Pal. 

(1921) AIR 1921 Cal G17 (G52) . C7 Ind Cas 31, Jagannath v Chandni 
Bibi. (Ouster, wbat constitutes — Violent or Intimidating expulsion 
or repulsion not necessary.) 

(192G) AIR 192G Cal 881 (882) : 91 Ind Cas 38, Sabitn Dassi v. Nadir 
Chand (Do.) 

(1915) AIR 1915 Cal 357 (3C0) : 27 Ind Cas 4G5, Lokmath Singh v. Dakc- 
shicar Prasad. (Do.) 

(1917) AIR 1917 Cal 315 (318) : 35 Ind Cas 3G, Jatmdra Nath v. Sabidan. 
nessa Ehatun. 

8. See (1927) AIR 1927 All 451 (457) : 49 All 763 : 102 Ind Cas 60, Hurkesh 

Singh v. Mt. Hardevi. 

9. (1923) AIR 1923 All 291 (291) - 71 Ind Cas CIO, Ha fie Abdullah v. Alii. 
(1936) AIR 1936 Cal 106 (110) : 1C1 Ind Cas 450, Nirmal Chandra y. 

Mohitosh Das. 

(1935) AIR 1935 Cal 195 (197) : 62 Cal 305 . 165 Ind Cas 987, Knshna 
Chandra v. Puma Chandra. 

(1922) AIR 1922 Cal 51 (55) G3 I.G. 200, Jogendra Nath v. Eajendra Nath. 
(1921) AIR 1921 Cal 647 (651)- 67 Ind Cas 31, Jagannath v. Chandni Bibi. 
(1927) AIR 1927 Lab 790 (791) : 100 Ind Cas 145, Ml. Allah Jawai v. 
Md. Baksh. 

(1924) AIR 1924 Oudh 266 (272) : 27 Oudh Cas 77 : 78 Ind Cas 895, Inder- 
pal Singh v. Thakur Dm Singh. 

(1936) AIR 1936 Pesh 24 (25>* 160 I 0. 952, Jan <7 Bahadur v. Abdul Nur. 
(1935) AIR 1935 Pesh 97 (98) : 157 Ind Cas 219, Mahomed Husain Khan 
v. Ram Rakha 

(1919) AIR 1919 Low Bur 107 (103) . 52 Ind Cas 629 : 10 Low Bur Rul 45, 
Hart Pru v. Mi Aung Kraxo Zan. 

* ' * ” sul. 

r v. Bihar i Lai. 

Sheikh Isuf. 

1 'land Singh v. Natha. 

[See also (1902) 5 Oudh Cas G (9), Jagdamba Baksh v. Sitla Baksh.} 

10. (1922) AIR 1922 Bom 156 (156) • 77 Ind Cas 521, Kesho Naram v. Ram- 

chandra Ganesh 
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bare denial of the title of the other co-owners, though made to their 
knowledge, docs not amount to ouster and does not set time running 
against them. It is submitted that the view is not correct. 

The conduct relied upon to prove adverse possession by a co- 
owner against other co-owners must»be unequivocal and inconsistent 
with his character as co-owner 11 Evidonce which is sufficient to 
establish adverse possession by a stranger may be totally insufficient 
to prove adverse possession by one co-owner against other 
co-owners 15 

It will be clear from what has been stated above that mere 
uninterrupted possession on the part of one co-owner is not adverse 
to the other co-owners. 15 In other words, mere non-participation in 
the profits of the property by one co-owner and exclusive possession 
by the other will not bo sufficient to constitute adverse possession 


(1922) AIR 1922 Cal 8 (10) C5 Ind Cas 8, Joy Naram v Srikanta Roy. 

(1931) AIR 1931 Lah 439 (441) 131 Ind Cas 105, Salhun v. Malku 

(1929) AIR 1929 Lah 519 (519) 120 Ind Cas 273, Indar Singh v. 

Chamela 

11 (1921) AIR 1921 Cal G17 (652) 67 Ind Cas 31, Jagannath v. Chandni Bibi. 

(1920) AIR 1920 Cal CIO (012) 47 Cal 182 51 Ind Cas 976, Debendra 

Narayan v Karendra Narayan 

(1915) A I R 1915 Cal 534 (535, 536) . 26 Ind Cas 788, Surja Bibi v. Tarap 
Mondal. 

(1935) AIR 1935 Lah 63 (G4) . 152 Ind Cas 821, Roksh Shah v. Gulam Alt 
Shah. 

(1928) 55 Mad L Jour 223 (227), Venkatachallam Chetttar v Annapurni 
Ammal 

(1928) AIR 1928 Oudh 449 (4G0) . 112 Ind Cas 522, Md Jamil Ala v. Md. 
Eafiz Ala 

(1927) AIR 1927 Oudh 6 (7) . 93 Ind Cas 60, ill. Sughra Began v. 
Nitrah 

(1938) A I R 1938 Sind 132 (139) 176 Ind Cas 549, Tahilram Tackchand 

v. Mt. Mi ral 

(1929) AIR 1929 Sind 212 (215) 23 Sind L R 461 . 118 Ind Cas 207, Abdul 
Rahman v 27a ji Mahomed Idris 

(1921) AIR 1921 Sind 177 (180) . 1G Sind L R 25 60 Ind Cas 118, 
Mt Bhagbhan v. Ml. Ehatun 

(1913) 18 Ind Cas 358 (3G0) (Mad), Tajuddm v. Ah Ahmad 

(1910) 5 Ind Cas 810 (Sll) (Lah), Eirpa v Jitia. 

12 (1921) AIR 1921 Cal 647 (G52) 67 Ind Cas 31, Jagannath v Mt Chandni 
Bill (Evidonce to show adverse possession by one co-tenant must its 
much clearer than between strangers to the title ) 

(1924) AIR 1924 Oudh 2GG (272) 78 Ind Cas 895 27 Oudh Cas 77, Jtufar- 
prtl v. Thahur Dm 

13. (1918) AIR 1918 P C 277 (279) (P C), Muttunayagam v. Margaret Brito 
(A I R 1914 P C 213 and (1R5S) 2 Kay A J 79, Followed ) 

(1928) AIR 1928 Lah 72G (735) 109 Ind Cas 2G, Budhu Ram v. Uttam. 

(1915) AIR 1915 All 133 (139) 2S Ind Cas 27G, MaHaft v Behan. 

(1936) AIR 193G Cal 10G (110, 111) 1G1 Ind Cas 450, AVmal Chandra v. 
Mohitosh Das 

(1931) AIR 1931 Lah 339 (311) 132 Ind Cas 177 12 Lah 101, Rarsmgh 

Das v Gokul Chand 

(1920) 5 Lah L Jour 17 (18), Manjal Singh v. MaUian Singh 

(1927) AIR 1927 Mad 111 (112) . 99 Ind Cas 155, GoMndawni v. Kcthar.- 
dapam. 

(1925) AIR 1925 Nag 115 (146) 62 Ind Cis 432, Enter jee v Rama 


Arts. 442 & 145 
Note 35 
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Arts. 142 & 144 by the latter. 14 There would, in such cases, bo an occupation which 
Note 35 would not bo inconsistent with the other co-owners’ possossion. 15 

“It is important to bear in mind,” observed their Lordships of 
the Privy Council in Hardit Singh v. Gur mulch Singh, 10 "certain 
facts with regard to the possession of joint property which distinguish 
it from property separately held. In tho former case the phrase 
‘exclusive possession’ lias an equivocal meaning ; in the latter, it has 
not. If by exclusive possession of a joint cstato is meant that one 
member of a joint family alone occupies it, that by itself affords no 
evidence of exclusion of other interested members of tho family. 
Uninterrupted sole occupation of such property without more must 
be referred to the lawful title possessed by tho joint holder to use 
tho joint estate and cannot be regarded as an assortion of a right to 
hold it as separate, so as to assert an adverse claim against other 

interested members r . If possession may bo either lawful 

or unlawful, in the absence of evidence it must be presumed to bo 
the former.” 

An “ouster" may, in a proper case, bo presumed where one 
co-owner has been in sole enjoyment of the property for a long 


(1925) AIR 1925 Oudh 491 (495) : 86 Ind Cas 321, Jagadamba Singh v. 
Atmat XJllah Khan. 

(1917) AIR 1917 Tat 320 (921) • 39 lad Cas 579, Mutsaddi v. Habib Mian. 

(1930) 125 Ind Cas 739 (739) (Cal), Kuda Koch v. Madan Qopal. 

(1911) 12 Ind Cas 427 (428) (Lah), Goiind Sakai v. Thahardas. 

(1921) GO Ind Cas 293 (301) (Cal), Balaram Qurta v. Shyama Charan 
Mondal. 

14. (1924) AIR 1924 All 719 (720): 79 Ind Cas 533, Lachman Pande v. Tribeni 
Sahu. (Adverse possession— Mere non-payment of profits to a co- 
sharer by lambardar is not ouster.) 

(1901) 24 Mad 441 (44S), Stllam v Chxnnammal. 

(1897) 21 Mad 153 (159) : 8 Mad L Jour 92, Hlappan v Manavikrama. 

(1926) 51 Mad L Jour 72 (N R C.) 

(193G) AIR 193G Nag 282 (283) 165 Ind Cas 93! : I L R (1937) Nag 242, 
Knshnabai v. Paricahbai. 

(1887) 2 C P Jj R 171 (171), Shcoba v Simaria, 

(1929) AIR 1929 Oudh 402 (404) . 119 Ind Cas 8GG, Mubmulmssa v. AH 
Hussain 

(1924) AIR 1924 Oudh 2CG (271) : 27 Oudh Cas 77 . 78 Ind Cas 895, 
Inderpal Singh v. Thahur Din Singh. 

(193G) AIR 1936 Pat 13G (139) • 161 Ina Cas 331, Mt. Zamab v. Md.Ayub. 

(1920) AIR 192G Pat 112 (116) : 89 Ind Cas 913, Tildhdhan Lai v. Abdul 
Wahab Khan. 

(1923) AIR 1923 Pat 183 (184) : 67 Ind Cas 795, Kuldip Singh V. Raw 
Seidh. Singh 

(1934) AIR 1931 Pesh 7 (8) : 143 Ind Cas 92G, Ml. Yakut v. InayatuUa. 

. Bashir Ahmed. 

. Yakub Bakhsh. 
v. Ganga BaKJisU. 
m v. Bmda. 

15 (1918) AIR 1918 P C 339 (343), TT P. Tamel v 17. A. Anohamy. (Unsuc- 
cessful attempts to assert title are not enough.) 

16. (1918) AIR 1918 P C 1 (1, 2) • 1918 P R No. 64 : 47 led Cas 62G (P C). 
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time. 17 In Yarada Ptllai v. Jecvarathnammal, 19 their Lordships Arts.'142 & 144 

of the Privy Council referred with approval to Gulley v. Doe d. Note 35 

John Taylcrson, 19 where it was held that where the claimant, tenant- 

in-common, has not been in the participation of the rents and profits 

for a considerable length of time, and other circumstances concur, 

the Judge will direct the jury to take into consideration whether 

they will presume that there has been an ouster In Corea v. 

Appuhamtj,* 9 it was contended that the Court might presume from 
the long continued possession of one co-owner, an oustor of others. 

Their Lordships observed . "No doubt in former times, befoie the 
Statute of William IV, when the justice of tho case seemed to require 
it, juries were sometimes directed that they might presume an 
■ouster.” Their Lordships did not, however, consider it necessary to 
■decide the question. 


17. (1921) AIR 1924 All 920 {921) : 79 Ind Cas 951, Basu v. Mt. Nanhi. 

(1923) AIR 1923 All 447 (448) 71 Ind Cas 653, Shakur v. Hussami Bib*. 

(1934) AIR 1934 Bom 273 (275) . 154 Ind Cas 824 58 Bom 410, Anant 

Oanpati v. V tshnu Bambhau. 

(1922) AIR 1922 Bom 150 (151) 4G Bom 213 : 64 Ind Cas 205, Chand 
Bhai T. Ilasanbhat. 

(1921) AIR 1921 Bom 77 (78) 64 Ind Cas 552, Shivaltngappa Satvirappa 
v. Satyata Laxman 

(1903) 5 Bom L R 742 (744, 745), Bandacharya v. Srinivasacharya. 

(1930) A I R 1936 Cal 195 (198) 162 Ind Cas 697, Chittagong Cotton Hills 
v. Amar Krishna. 

(192S) AIR 1928 Cal 396 (397) . 107 Ind Cas 741, Mahtndra Nath v. Charu 
Chandra. 

(1925) AIR 1925 Cal 469 (470) 82 Ind Cas 822, Jmnatennesa v. Abdul 
Halim. 

(1925) AIR 1925 Cal 1221 (1223) : 87 Ind Cas 336, Bangesxcar Kundu v. 
Surjya Naram. 

(1922) AIR 1922 Cal 54 (55) 68 Ind Cas 200, Jogendra Nath v Bajendra 
Nath 

(1918) AIR 1918 Cal 501 (502) 44 Ind Cas 216, Ahantuddm Tamjuddm y. 
Amiruddm. 

(1936) AIR 193C Cal 10G (110) : 40 Cal W N 777 (787) . 101 Ind Cas 450, 
Ntrmal Chandra v. Mohitosh Das. 

(1937) AIR 1937 Lah 890 (692) : 175 Ind Cas 605 : 1 L R (193S) Lab S67, 
.imar Singh v Shiv Datt Kaur. 

(1917) AIR 1917 Lab 60 (G3) 38 Ind Cas 120, Oullu y. Khuda Baksh 
Khan. 

(1697) 21 Mad 153 (159) 8 Mad L Jour 92, Ittappan v. Manat tkrama. 

(1927) AIR 1927 Mad 170 (171) 93 Ind Cas 278. Manammal v Augustine 
Boy 

(1933) AIR 1933 Nag 340 (344) 29 Nag L R 350 149 Ind Cas 622. Mt. 
Mohankitar v Bhagatram. 

(1929) AIR 1929 Fat G24 (026) 117 Ind Cas C3G, Bamlcikhan Singh v. 
Chathu Salu. 

(1920) \IR 1920 Fat 2G0 (262) 53 Ind Cas 731, Parma Pandc r. Bam 
Sarup Bands 

(1912) 17 Ind Cas 623 (524) (All), Dcoktnandan v. Bhndesuan 

(1912) 16 Ind Cas 342 (343) (4U), Muhammad Ishaq v. Kathu 

(1911) 10 Ind Cas 554 (556) 5 Sind L R 49, Jsudtnal v. AU 

18 (1919) AIR 1919 P C 44 (47) . 43 Mad 214 . 4G Ind App 2S5 53 Ind Cas 
901 (P C). 

19. (1640) 9 L J Q B (S 8) 2SS (292) : 11 A A F 1003 . 3 PA D539 52 R R 5CC. 

20. (1914) A I R 1914 P C 213 (246) 1912 AC 130 81 LJ PC 151 (PC). 

I~ m. 131 
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Arts. 142 & 144 As already stated, in order to constitute ouster, the denial of 
Note 35 title must be to the knowledge of the other co-owner. 21 Such 
knowledge need not, however, be proved by direct evidence but may 
be inferred from the circumstances of the case. 22 

A mere demand for partition by one co-owner and a refusal of 
such demand by the co-owner in possession will not amount to 


21. (1937) AIR 1937 All 696 (698, 699) : 171 Ind Cas 910, Kisfcen Prasad v. 
3 It Shubratan. 

(1934) AIR 1931 All 193 (195) : 150 Ind Cas 81 : 56 AU 532, Fatal Husain 
v. Mahomed Katun. 

(1923) AIR 1923 All 291 (291) : 71 Ind Cas CIO, Haft Abdullah v. Alii. 
(The possession of the mortgagee, under a mortgage by two of the co- 
sharers does not amount to an ouster of the third abd would not 
amount to adverse possession of the two co-sharcrs unless the third, 
has knowledge of the same ) 

__ (1923) AIR 1923 All 447 (447) : 71 Ind Cas 653, Shakur v. Husasni Bibi. 
(1929) AIR 1929 Bom 323 (326) : 119 Ind Cas 779, Malhari Vaman v, 
V xnayah Jlavjt. 

(1930) AIR 1936 Cal 34 (36) : ICO Ind Cas 870, ITafiendra Narayan v. 
Ddkshtna Ilanjan. 

(1933) AIR 1933 Cal 222 (232) : 143 Ind Cas 179, ATandalal v. Pramatha 
Hath. 

(1930) A I R 1930 Cal 466 (468) : 128 Ind Cas 103, Abdul Waheb v. Mohun 
Bash t Saha. 

(1922) AIR 1922 Cal 54 (55, 56) • 68 Ind Cas 200, JogendraNath v. Bajen. 
dra Nath. 

(1921) AIR 1921 Cal G47 (652) : 67 Ind Cas 31, Jagannath Marwari v. Mt. 
Chandm Bibx. 

(1916) AIR 1918 Cal 425 (426) : 38 Ind Cas 187. Ketabdx Sheikh v. Tola- 
Bibi 

(1916) AIR 1915 Cal 634 (531) : 27 Ind Cas 420, Surja Bibs v. Tara p 
Mondal. 

(1934) AIR 1934 Lah 456 (456) : 15 Lah 907 : 154 Ind Cas 933, Belt Bam 
v. Munshi. 

(1932) AIR 1932 Lah 143 (141) : 135 Ind Cas C8G, Anant Pam v. Kishore 
Chand 

(1930) AIR 1930 Lah 251 (252) : 122 Ind Cas 105, Ghulam Muhammad v. 
dff. Begam. 

(1917) AIR 1917 Lah 372 (372) : 39 Ind Cas 7C2, Umrao Singhs. Lachhm i 
Narayan. 

(1897) 21 Mad 153 (166) :'8 Mad L Jour 92, Ittappan v. Manamkrama. 
(1936) AIR 1936 Nag 214 (215) : 165 Ind Cas 177 : 1 L R (1937) Nag 177,. 
Khuaja Afzal v. Jlfd. Sahcb 

(1933) AIR 1933 Nag 840 (344) : 29 Nag L R 350 : 149 Ind Cas G22, Mt. 
Mohankuar v. Bhagatram. 

(1936) AIR 1936 Pat 136 (139) : 161 Ind Cas 331, Mt. Bibx Zamab v. 
Muhammad Ayub. 

(1923) AIR 1923 Oudh 61 (76) : 74 Ind Cas 225, Thakur Budra Pratap 
Naraxn v. Thakur Nirman Prasad. 

[But fee (1933) AIR 1933 Nag 27 (27, 28) . 28 Nag L R 282 : 140 
Ind Cas 831, Muraduddm v. Mt. XJmraobx .] 

22. (1930) AIR 1930 Cal 466 (168) : 128 Ind Cas 103, Abdul Wahed v. Mohan 
Bash% Saha 

(1920) AIR 1926 Cal 881 (882) 94 Ind Cas S3, Salxfrt Dasi ▼. Nadir 

Chand. 

(1922) A I R 1932 Cal 51 (56) : 63 Ind Cas 200, Jogendranath Mookerjee v. 
Rajcndranath Bhattacharjee. 

(1921) AIR 1921 Cal 647 (652) : C7 Ind Cas 31, Jagannath Martcari r.Mt. 
Chandm Bibi. 

(1915) AIR 1915 Cal 857 (358) : 27 Ind Cas 465, Lokenath Singh v, 
Dhwakeshtcar. 
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“ouster.”* 3 So also the mere fact that a co-owner sells a portion of Arts. 142 & 144 
the joint property, 24 or that the name of one of the co-owners alone Note 33 
is entered m the revenue papers, is not sufficient to constitute 
“ouster." 28 

Where the disputed parcels of land (which are the joint properties 
of the parties) do not form one property, the fact that the defendant 
has ousted the plaintiff as regards one of the parcels does not show 
that his possession of the other parcels was m assertion of an 
exclusive and hostile title. 2 ® 

Where a person already in possession in assertion of a hostile 
title subsequently becomes a co-owner, his possession does not cease 
to be adverse where he continues to assert a hostile title and 
exercise exclusive possession. 27 

Where “ouster” is otherwise established, it is not affected by 
affirmations of right or applications for partition by the other 
co-owners. 22 Even though "ouster” at any particular moment is not 
proved, it is open to the Courts to find that there has been ouster 
for the statutory period. 29 

The adverse possession of a co-owner may extend to a portion 
onlj of the common property. 20 

The onus of proving “ouster ” is on the co-owner who alleges 
that there has been “ ouster." 31 

(1928) AIR 1923 Mad 652 (654) : 109 Ind Cas 553, V enhatachalam Chettiar 
v. Annapoorn t Ammal 

23. (1938) AIR 1933 Bom 250 (253) . 175 Ind Cas 431, Dattatraya Sttaram v. 

Shankar 

24. (1935) AIR 1935 Cal 114 (145) . 154 Ind Cas 760, Bhaba Kanta v. Kerpai 

Chutia 

(1920) 60 Ind Cas 298 (300) 21 Cal W N 1057 (I0G3), Balaram Guna v. 

Shyama Charan 

25. (1922) A I R 1922 All 399 (399) . 64 Ind Cas 24, DeoUnandan v. Zamir 

Eitssam Khan 

(1929) AIR 1929 Oudh 337 (340) : 115 Ind Cas 440, Bashir > Ahmad v. 

Parshotam 

(1928) AIR 1928 Rang 95 (95) . 104 Ind Cas 3S3, Mg Than Q gating v. Ma 
Lun Ban). 

(1929) AIR 1929 Sind 212 (215) 23 Sind L R 461 118 Ind Cas 207, Abdur 
Rahman v Ha} i Mahomed Idiis 

(1909) 9 Ind Cas 425 (426) (Oudh), Bharat Prasad v Ganga Bahhsh . 

26. (1931) A I R 1931 All 193 (195) 131 Ind Cas 211. Shamm Ahmad v. 

Hesamul Hag 

(1909) 1 Ind Cas 252 (253) (Cal). 2farayan Chandra \ Basanta Kumar t 

27. (1921) AIR 1921 Cal 118 (122) 76 Ind Cas 511, Panha) Mohan Rat v. 

Biptn Bihar y 

(1930) AIR 193G Lah 994 (995) 167 Ind Cas 473, Ude Singh v Chittar. 

(1929) AIR 1929 Lah 521 (525) 117 Ind Cas 603, Bahaical v. Ghulam 

Mahomed 

23. (1925) AIR 1925 Lah 163 (181) 7S Ind Cas 113, Eira Singh v Punjab 
Singh. 

29 (1927) AIR 1927 Mad 595 (596) 102 Ind Cas 300, Yenhata Boo v. 

I'tn&o&it Row 

30 (1924) AIR 1924 Mad 711 (717) 78 Ind Cas 37, Venhatarama Iyer v 

Subrarrmnui Sa'try 

31. (1915) AIR 1915 All 30 (32) 26 Ind Cas 922 37 All 203, Ah mad Baza Khan 
v. Bam Lai, 
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Arts. 142 & 144 Subject to the above principles the question whether there has 

Note 35 

(1015) AIR 1915 All 133 (139) : 28 Ind Cas 27G, Mallali v. Behan. 

(I860) 1 Agra 1G2 (1G3), Bamee Sing v. Bhurih Stngh. 

(186C) 1 Agra 285 (285), Dabee Svhai v. Sheo Das liai. 

(1868) 3 Agra 241 (241), Melitab Sxngh v. Pur via. 

■ (1929) AIR 1929 Bom 323 (32C, 327) : 119 Ind Cas 779, Malhart Vatnan v. 
T'tnayafc Jtavji. 

(1929) AIR 1929 Bom 424 (429) : 121 Ind Cas 439, Muljt Narotam v. 
lltralal. 

(1922) AIR 1922 Bom 94 (95) : 07 Ind Cas 17C, Vtnayak Keshav v. Bala 

Shivram. 

(1903) 5 Bom h R 742 (744), Baiidacharya x. Shrinivasacharya. 

(1907) 35 Cal 961 (970) : 0 Cal Ij Jour 735 : 12 Cal W N 127, Jogendra Nath 
v. Baldeh Das. 

(1934) AIR 1934 Cal G44 (G47, G48) : G1 Cal 377 : 151 Ind Cas 461, 3aga- 
deshchandra Baxter jt x. Tatyab Sardar. 

(1923) AIR 1923 Cal 35G (358) : 7C Ind Cas 328, Dicarka Nath Sen x. 
Taraprasanno Sen. 

(1877) 1 Cal L R 155 (16G), Baklialdas Bundopadhya x. Indrtt Monee Debx. 
(1936) AIR 193G Cal 10G (109) : 40 Cal W N 777 (781) : 1G1 Ind Cas 450, 
Nirmal Chandra Das x. Mohttosh Das. 

(1869) 12 Suth W R 468 (4G8), Brojonath Paul x. Sreegopal Paul. 

(1930) A I R 1930 Lah 251 (252) : 122 Ind Cas 105, Qhulam Muhammad x. 
Ml. Begum. 

(1930) A I R 1930 Lali 914 (915) : 129 Ind Cas COO, Bam Chand x. Gopal 
Sxngh. 

(1924) AIR 1924 Lab G82 (683) : 78 Ind Cas 159, Udx x. Maru Mai. 

(1900) 1900 Pun Re No. 116, Ehindad x. Alamgir. 

(1906) 1906 Pun L R No 39, Hajx x. Galina 
(1901) 24 Mad 411 (443), Sellam x. Chxnnammal. 

(1897) 21 Mad 153 (159) • 8 Mad L Jour 92, Ittappan v. Manankrama. 
(1891) 14 Mad 96 (97), x. Kuttx. 

(1929) AIR 1929 Mad 27 (29) : 114 Ind Cas 337, Taii/apun Cliettiar x. 
Subramania Cliettxar. 

‘ (1928) AIR 1928 Mad 652 (654) : 109 Ind Cas 553, Venkataclialam Chet- 
tiar v. Annapimii Ammal. 

(1893) 3 Mad L Jour 100 (104), Rajyalakshmt x. Suryanarayana, 

(1927) 1927 Mad W N C96 (701), Arogaxswamx x. Brakes i Ammal. 

(1904) 1904 Pun L R No. 6, Asim x. Ghulam. 

(1936) AIR 1936 Nag 214 (215) : 165 Ind Cas 177 : I L R (1936) Nag 177, 
Khwaja AJzal v. Mahomed Saheb. 

(1930) AIR 1930 Oudh 200 (201) : 114 Ind Cas 497, Nur Alt x. Shahzadt. 
(1927) AIR 1927 Oudh 6 (7) . 98 Ind Cas 80, AT). Sughra Begam x. Nur 
Alx. 

. (1926) AIR 1926 Oudh 141 (142) : 72 Ind Cas 99, Mahtpal Sxngh x. Sarjoo 
Prasad. 

(1924) AIR 1924 Oudh 266 (271, 272) : 27 Oudh Cas 77 : 78 Ind Oas 895, 
Indarpal Stngh x. Thakur Din Singh. 

(1914) AIR 1914 Oudh 228 (230) • 24 Ind Cas C33, Jagannath x. Kedar. 
(1936) AIR 193G Pat 130 (139) : 161 Ind Cas 331, Mt. Zatnab x. Muham- 
mad Ayub. 

(1920) AIR 1920 Pat C34 (635) * 55 Ind Cas 247, Badha Kanta Lai x. 
Bhagwat Prasad. 

(1916) A I R 1916 Low Bur 77 (78) : 32 Ind Cas 568, Ma Nyetn Me x. Ma 
May. 

(1933) AIR 1933 Sind 317 (320) : 27 Sind L R 101 : 150 Ind Cas 279, Mt. 
Shamul v Do-si Mohamed Khan. 

(1937) 167 Ind Cas 801 (801) (Nag), Bamajt Gujar x. Kunwarjee Gtijar. 
(3926) 94 Ind Cas 855 (857) (Oudh), Ahmadullah x. Bashir Ahmad. 

(1911) 10 Ind Cas 551 (555, 556) : 5 Sind L R 49, Asudomal x. Alt. 
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been an ouster by ono co-owner of other co-owners is one of fact 
depending upon the circumstances of each case 32 
Illustrative cases 

1. A and B are co-owneis of certain property A begins to collect 
the rents of the land to the exclusion of B on the giound of 
exclusive title His possession would be adverse to B. 33 

2 A, B and C are co-owners of certain propeity. C dies and his 
shaie devolves upon his widow D. A and B arc in possession 
of the property and maintain D from out of her share. The 
possession of A and B is not adverse to D even though she is 
not paid the full share of the profits 31 

3. A, B and C were members of a joint Hindu family. A, as 
manager, puicbased certain property out of the joint family 
funds. Subsequent to the purchase, A applied to the Revenue 
authorities to include the name of a stranger to the family 
as the propnetoi of a fourth shaie of the property. A died 
thereafter and X, who was then the sole surviving member of 
the family got into possession of all the property . It was held 
that assuming that the stranger was really entitled to a fourth 
share, he was in fact never in possession of the propeities and 
that the possession of X was adveise to the stranger. 34 

4. On a dispute between two brothers A and B as to the right to 
properties X and Y, one claiming exclusive right and the other 
a joint right in them, a compromise was effected between them 
by which property X was allotted to 4 and property Y allotted 
to B, and each party was from that date in exclusive enjoyment 
of the property allotted to him It was held that the possession 


(1911) 10 Ind Cas 575 (57C) 35 Mad C18, iluthuraku The van v Ilobcrt 

Gordon Orr 

[See (1033) AIR 1033 Lah 241 (211) 1 L R (133S) Lah 55S, Aarim 
Bafchsh v Shadi (Co-sharer 111 separate possession of common 
property dispossessed by another co-sharer — Plaintiff suing for 
possession— Suit comes under Article 142 and the onus is on 
the plaintiH to provo dispossession within 12 years of suit )) 

32 (1928) AIR 1923 Cal 21C (217) 55 Cal 396 109 Ind Cas 747, Chandra 

Ktshore v. Biseswar Pal 

(1927) AIR 1927 Cal 462 (463, 4G4) 101 Ind Cas 27, Xabadmp Chandra 
v. Bagaban Chandi a 

(1920) AIR 1920 Cal 473 (473) 47 Cal 274 5G Ind Cas 141, Goixnda 

Chandra v Dina Nath. 

(1918) AIR 1916 Cal 501 (502) 44 Ind Cas 21G, .fhawiutfjin Tamijuddm 
v. Aimruddin 

(1927) 107 Ind Cas 405 (466) 82 Cal W N 449 (451) . .limana Aha fun v. 

Saburannessa Dihi 

(1925) AIR 1925 Nag 145 (14C) 82 Ind Cas 432, Kuierjee v. Rama. 

(1912) 14 Ind Cas 722 (723) (Cal), Ayeitnessa Bibs v Sheikh Isuf 
(1910) 6 Ind Cas 1009 (1009) (Lah), Farid-wd din v Ah JIussain 
33. (1916) AIR 191G P C 9G (101) 43 Cal 660 33 Ind Cas 452 (P C), Nritya- 
mon i Das'i v Lakhan Chandra Sen 

34 (1875) 23 Sutli IV R 214 (216) 15 Feng L R 10 2 Ind \pp 113 3 Suther 

94 3 Sar 430 (P C), Jumirfolali Boss \ Bajoneekant 31 ilfer 

35 (1SSG) 9 Mad 4S3 (191) 13 Ind App 147 10 Ind Jur 425 4 Sar 723 (P O, 

Bamalakshamma \ Eamnwtia 


firts. 142 & Hi 
Note 35 
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Arts. 142 & 144 
tfote 35 


of each of them of the property allotted to him would be adverse 
to the other from the date of the entry into possession under 
the arrangement. 38 

5. B and A, co-owners of certain property, executed an unregistered 
deed of gift of it to D, who was the daughter of B, in 1895. D 
entered into possession in 1895 and continued in possession. In 
1901 B died and D became entitled to B's share of the property 
as her heir. More than twelve years after the death of B, A's 
heirs sued D for possession alleging inter aha that D's possession 
which began adversely to A ceased to ho so when she became 
entitled to B's share and thus became a co-owner with A. The 
contention was overruled and it was held that the adverse 
possession of D having begun adversely against both the 
co-owners in their lifetimo, the character of the possession was 
not changed by her becoming entitled to a share on B’s death, 
that the ouster continued after B's death, and that the possession 
of D was adverse throughout. 87 

6. Two brothers constituting a joint Hindu family separated in 
1865, but a particular property which had not been actually 
divided, was being enjoyed by one branch exclusively; they 
had the perception of the profits for more than the statutory 
period and in certain revenue proceedings as regards the portion 
of that property they had denied the title to such property of 
two other branches. From these circumstances their Lordships 
of the Privy Council came to the conclusion that there was an 
ouster of the other branches of the family. 33 

7. A, one of several co-owners, usufructuarily mortgaged the 
property to X for purposes binding on all the co-sharfers, and 
admitted therein their title. It was held that A could not be 
said to be in exclusive possession through the mortgagee, but the 
possession of the mortgagee must be taken to be on behalf of all 
the co-sharers. 39 

See also the undermentioned cases. 40 

SG. (1938) 174 Ind Cas 128 (129) (P C), Karunalar Ti\ait Samanta v. Puma 
Chandra. 

37. (1919) AIR 1919 P C 44 (47) 43 Mad 244 : 46 Ind -App 285 : 53 Ind Cas 

901 (P C), Yarada Piltai v. Jeeiarathnammal. 

38. (1931) AIR 1931 P C 48 (51) 130 Ind Cas 673 : 27 Nag L R 181 : 58 Ind 

App 106 (P C), Gottndrao v. Rajabat. 

89. (1887) 1887 Bom P J 84, Hasan Abdula v Kasim Ahmad . 

40.(1895) 17 All 423 (424) . 1895 All W N 88, Muhammad Husain v . Badri 
Prasad (The fact that the defendant has resisted a former suit for 
profits by the plaintiff and that the latter has not received any profits 
shows adverse possession.) 

(1932) AIR 1932 All 61 (62) . 133 Ind Cas 899, Mul Chand v. Thakur Das. 
(Where an adoption by a Hindu widow has secretly taken place with- 
out the knowledge or assent of her deceased husband’s brother who 
has remained in absolute and exclusive possession of the property, the 
adopted son cannot be said to bo in constructive possession of the pro- 
perty in suit through the other party who will get a perfected title by 
adverse possession if he has remained in possession for more than 12 
years from date of adoption } 
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Where there has been “ouster” of one co-owner by another, the 
.•adverse possession of the former is not interrupted by the mere fact 
that a decree is passed in favour of the latter establishing his right 


(1905) 1905 All W N ICO (161), Ham Sarup v Gubar Banu. (Planting of 
grovo on waste 1 ind by one of the co-sharers to the knowledge of other 
co sharers, does not mean an ouster of the latter by the former and 
hence there arises no cause of action under Art 142.) 

(1901) 25 Bom S62 (366) 3 Bom L R 47, Jagjxvandas v. Bax Am6a. (In the 
case of a joint family consisting of three brothers, where no partition 
was proved, the mere fact that two of the brothers went to live in a 
neighbouring Milage would not make the possession of the third, who 
conttnucd to live in the same village, necessarily adverse.) 

(1899) """ v- *- - ,TTTl 


■(18S7) 11 Bom 865 (367), Dmkar Sadashxv v Bhxkaji Sadashxv. (Where 


(1924) A I R 1924 Cal 45 (46) __ 50 Cal 487 • 74 Ind Cas 193, Bhaxrabendra 


such possession not being referable to a lawful title ) 

•(1937) AIR 1937 Lah 65 (67) : 171 Ind Cas 757, Narxndar Nath v Jax 
Nath. (Suit by one cosharer for declaration that certain portion of 
joint property is exclusively his — No hostile overt act on his part 
before suit— Decree rejecting his claim but directing that property 
could not be partitioned until contribution by other cosharers to 
certain expenditure incurred by him — No mention of time limit — 
Exclusive possession by him for 12 years after decree— Possession held 
could not bo adverse ) 

(1934) AIR 1931 Lah 81 (84) 148 Ind Cas 943, Jttva Barn \ ldan Singh. 
(Where the co-sharer has built his residential house on the land, it 
amounts to an assertion of hostile and exclusive title to the knowledge 
of the other co sharers ) 

(1932) AIR 1932 Lah 421 (122) : 139 Ind Cas C76, lit. Ralhi v. ML 
Khairan (Possession of bigger share by co-sharer and unsuccessful 
suit by him asserting that others are no co-sharers at all— Held in the 
circumstances of the case that these did not constitute adverse posses- 
sion as regards the bigger share in his possession ) 

(1929) AIR 1929 Lah 195 (193) 10 Lah 812 109 Ind Ca s C5S, 21 1. Ahmad 
Bibx v. Shamas Dvx. (Application to Municipality for permission to 
build a wall by a tenant-in-common does not amount to a denial of 
tltlo of other co-heirs ) 

(1927) AIR 1927 Lah 416 (417) 102 Ind Cas 9, Kunjlal \ Ram.fi/nt, 

(Individual proprietor cannot.by planting trees on common land with- 
out consent of all, appropriate it to bis use and claim adverse posses- 
sion — Held adverse possession started only when enclosure round 
these trees was constructed ) 

(1922) AIR 1922 Lah 102 (103), Lala v Ekalas (Where an entry regarding 
a well in dispute in cxistenco in 1S57 clearly shows that one co owner 
and his descendants hai e been claiming to be not only in possession of 
this Well, but in possession as solo owners and the position was made 
eleir to the others in the course of a litigation in 1891, held the pos- 
session had been adier^e at least sinco liOl and that it had ripened 
into completo ownership 12 years later ) 

(1917) AIR 1917 Lah 271 (272) 39 Ind eas 590, Baj Eaur v Txrath Ban. 
(A co-sharer’s pos-cssion becomes adverse when he rebuilds a house 
making it pukka ) 


Arts. 142 & Hi 
Note 35 
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.Arts. 142 & i 44 as co-owner, 41 But where the decree is a consent decree, the possession 
.Note 35 of the co-owner who is in possession becomes admittedly one on 
behalf of all the co-owners. 42 

Where there is an “ouster” of one co-owner by another, the fact 
that the former's name is recorded in the revenue papers as co-sharcr 

(1927) AIR 1927 Mad 111 (112)- 99 Ind Gas 15S, Govvidasicami Chtthar v. 
KoihandapantCheUtar. (If in a joint property one co-owner absents- 
' himself for a number of years but his wife resides on the property, it 

is an evidence of non-exclusion of the absentee co-owner and the fact 
that the wife is entitled to the property also in another capacity 
makes no difference.) 

(1923) AIR 1923 Mad 153 (158) : 74 Ind Cas 27, Abuvakkar v. Kunhtkultt- 
yah. (Eldest male member of Thavazi being also Karnavan of Tarwad 
— Possession by him — Thavnzhi not in ndverso possession against tar- 
wad.) 

(1921) AIR 1921 Mad 388 (390, 391) : 44 Mad 205 : 59 Ind Cas 464, 
Meenakshi Acht v. Somasundaram Pillai. (Where the management 
of a chanty is carried on by one of the members of a joint family for 
some time exclusively on account of his better business capacity or 
otherwise, it does not amount to an ouster of tho other members from 
management entitling the member in possession to prescribe for tho- 
trusteeship.) 

(1938) AIR 1938 Nag 89 (90) : 173 Ind Cas 103, Ramp v. Madia. (A parti- 
tion between co-owners in exclusive possession docs not amount to 
ouster or denial of title of the other co-owncr not in possession.) 

(1936) AIR 1936 Nag 283 (283) : 165 Ind Cas 934, Ml. Krishnabat v. 
Pancati Bat. (One co-sharer in exclusive and long enjoyment of pro- 
perty — Other co-owners not participating in profits of property and 
not m the enjoyment of the property coupled with tho fact that tho 
co-sharer m possession sold tho property as his own without protest 
from other co-sharere— Inference of ouster is justified ) 

(1929) AIR 1929 Oudh 337 (340) : 115 Ind Cas 440, Baslitr Ahmad v. 
Parsholam. (The mero fact that a co-sharer brought a suit to eject a 
trespasser is no evidence of denial of title of tho other co-sharers and 
does not therefore amount to ouster ) 

(1919) AIR 1919 Oudh 404 (405) : 53 Ind Cas 1005, Parmeslmar Dm v^ 
Earn Nath. (Refusal of Revenue Court to effect partition of joint 
kbewafc till determination of shares by Civil Court— Opposite party is 
not vested with adverse title } 

(192G) 91 Ind Cas 550 (551) (Lab), Karam Dm v. Mehr Dm (Where one of 
the heirs of a deceased person conies to occupy more than his share to 
tho exclusion of the rightful heir of tho excess share and alienates it 
and such alienation is accepted by tho conduct of the latter, the pos- 
session of the former is adverse to the latter and ripens into ownership- 
if it extends beyond twelve years.) 

(1912) 13 Ind Cas 376 (377) (Cal), Nagendra Kumar Nath v. Hara Chandra 
Poddar. (Where ODe co-owner dealt with joint property as if it be- 
longed exclusively to himself and alienated tho whole of it to a 
41 — - — • — * ' * ‘ ’ ' part, and inas- 

n denial of the 
i interest were 
property-) 

(1911) 12 Ind Cas 425 (426) (Lab), Chtragh v. Mahamad Dm (Where a 
co-sharer’s name and after him his son’s name is entered in the 
Revenue Register and no objection was raised by the actual holders, 
held, there was no abandonment and adverse possession merely by 
reason of the change of residence.) 

41. (1914) AIR 1914 Lab 284 (286) : 22 Ind Cas 805 : 1914 Pun Re No 45, 
Akbar v. Tabu. 


'a Charan Das v. 
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will not prevent the running of limitation against him. 45 

Where ono co-owner leases his share to another, the original 
relationship of the parties as co-owners is revived on the termination 
of the lease and the possession of the quondam lessee is pi ima facie 
one on behalf of both the co-owners. 41 

The pnnciple that the possession of one co-owner is the possession 
of all does not apply where a stranger enteis into possession claiming 
to be a fractional owner and his possession must bo considered to be 
adverse to the real owner. 4 * 

Wheie one co-owner acquires title by adverse possession to the 
share of the other also, an abandonment of possession by the former 
will not revive the title of the latter. 46 

.1 and B are two Hindu coparceners. A dies leaving G as his heir. 
B takes possession of tho separate property of A The possession of 
B is adverse to C, the heir of A, the reason being that B and G are 
not co-owners with regaid to tho property. 47 
See also the undermentioned cases 49 

36. Possession of alienee from co-owner A co-owner may 

purport to alienate to a strangei — 

1. Ins undivided share of the common property, 

2. the entire common property, or 

3- a specific item of the common property. 

The purchaser in the first class may or may not be entitled to 
claim joint possession of the share purchased by him In the case of 
an alienation by a coparconer of a joint Hindu family, for instance, 
the alienee is not entitled to joint possession of the share purchased, 
with the other coparceners, but is. only entitled to an equity to 
obtain a partition of the properties In somo Provinces the alienation 

43.(1895) 17 All 423 (424) . 1895 All W N 88, Muhammad Ztusam v Badri 
Prasad. 

(1924) AIR 1921 Lah 899 (391) • 71 Ind Cas 805, Muhammad Hassan v. 
Sohara. 

(1914) AIR 1914 Lah 2S4 (295) : 22 Ind Cas 805 ; 1914 Pun Re No 15, 
Aklar v Tabu. 

(1921) 63 Ind Cas 881 (932) (Lah), I7ans Raj v. Maulu 
44 (1931) AIR 1934 Bom 219 (220) 151 Ind Cas 1050, Dharma Raghunatk \ . 
Xeshau Gunajte. 

45. (1934) A I R 1931 Pat 485 (488) 154 Ind Cas 1032, Dhanchhana Kuan v. 

Jtamyai Knar. 

46. (1923) AIR 1923 Lah SG2 (363) 76 Ind Cas 742, Daulat Ram v. Xanak 

Chand 

47. (1919) AIR 1919 Oudh 151 (157) 50 Ind Cas 160, Mt Mahadei Kunvar 

v Balm Ram 

48 (1926) 1IR 1920 Cal 5S9 (590) 92 Ind Cas 909, Sifcstcnr Roy v Ttpua 
Barman. (Plaintiff setting out to prove actual joint possession and 
failing to do so cannot subsequently rely on the principle that the pos- 
session of one co-owner ts the possession of all the co-owners ) 

(1931) AIR 1931 Lah 251 (252) 134 Ind Cas 522. Sonu MaJit v Bhen 
Malth ( 1, B and C, three co-sharers m a house — A in adverse posses- 
sion ngunst C but not against 15 — C't share transferred to B — The 
adverse possession by -I of such share cco'cs ) 


Arts. 142 & 144* 

Notes 35-86 
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Srta. 142 & 144 is void and the alienee is not entitled to the share at all, much less 
. Note 36 to the joint possession of such share. In cases in which he is entitled 
"to joint possession, his possession of any portion of the property will 
.not be adverse to the other co-owners. His possession will be that of 
a co-owner and is subject to all the rights and liabilities of a co-owner. 
“A person who tabes a transfer from a co-tenant or a co-owner steps 
into the shoes of his transferor. When he takes the assignment he is 
clothed with all the rights and becomes subject to all the liabilities 
of his transferor. In short, he becomes as much a co-tenant or a 
co-owner as his transferor was before the transfer.” 1 It follows that 
the possession of the alienee in such cases is not adverse to the other 
co-owners,* unless it could be shown that there has been an ouster. 
A contrary view has, however, been held in the undermentioned 
cases, 5 namely that the position of an alienee is not the same as that 
of a co-owner and that his possession will become adverse from the 
date of his ontry into possession. It is submitted that this view is 
not correct. 

Where, in cases falling under the first class, the alienee is not 
entitled to possession at all by virtue of his purchase, his possession 
oi any portion of the joint property cannot be referred to any lawful 
title to such possession and is consequently adverse to the co-owners 

Note 36 

1 . (1930) AIR 1930 Oudh 475 (477, 478) : 125 Ind Cas 833, Haltm Shah v. 

Rahim Bux. 

[See also (1935) AIR 1935 Mad 1059 (10G1) : 159 Ind Cas 1021, 
Chenganakatlxl Moidten \ . Pottcnqal Kunhali Kutli.1 

f. Trikha. 
i 693 : 50 Cal 

Y enkatarama 

(1930) 125 Ind Caa 739 (740) (Cal) Kuda Koch v. Madan Gopal Agar - 
walla. 



(1927) AIR 1927 Mad 111 (112) : 99 Ind Cas 158, Goimdasami v. 
Kothandapam. (Two Hindu brothers — One becoming a Muham- 
madan v— _p -— 1 — * , * 1 * • *' 

I\ . - : !' II- • ! ' ■ ) 

(1912)1. ' I ■ 1 ■■ ■ \'( 

8 (1934) AIR 1934 Mad 183 (184) : 149 Ina Cas 455, Palamppa Chethj V. 
Raman Ghetty, (The observations were obiter.) 

(1920) AIR 1920 Mad 160 (160) . 54 Ind Cas 885, Shedh Abdur Gafur v. 
Ashamath Btbi. 

(1926) AIR 1926 All C97 (698) 1 96 Ind Cas 687 , Sajjad Htisam % . Qurbaft 
Al\ Beg. 

[See (1934) AIR 1934 Cal 71 (73) : 60 Cal 1212 : 149 Ind Cas 111, 
Mom Mohan Pal v. Gotir Chandra Das. (Lessees of different 
shares under different co-owners in a Zamindan are not them* 
selves co-owners.)] 
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from the date of his entry into such possession. 31 

In the second class, the alienation may or may not be valid as 
regards the share of the alienor. It is not valid as against the others. 
If it is valid as regards the alienor’s share, and he is entitled to 
possession under such alienation, then his possession of any portion 
of the property must he referred to bis title and is not adverse to 
the other co-owners. 4 The contrary view expressed in the under- 
mentioned cases 5 does not seem to he correct. If the alienation is 
valid as regards the alienor’s share but the alienee is not entitled 
to joint possession, his possession of any portion of the property will 
be without title and will be adverse to the co-owners. 6 

In the third class, the possession of the alienee will be clearly 
adverse to the other co-owners, whether the alienation is valid or 
not. The reason is that a co-owner of property is himself not 
entitled, before partition, to any specific portion of the property, or 
to the possession of any such specific poition, and cannot convey to 
a stranger anything more than what he himself has. Consequently, 
the possession of the alienee will be without title and will be 
consequently adverse to the persons entitled 7 The decision in the 


8a (1934) AIR 1934 Pat 802 (803) : 150 Ind Cas 903, Rajxnder Lall v Kuer 
Rax 

4. (1912) 17 Ind Cas 657 (G58) • 87 Bom 84, Malhappa v Uudhappa. 

[See (1923) AIR 1923 All 291 (291) : 71 Ind Cas C40, Hafiz Abdulla 
v. 

5. (1930) AIR 1930 Lali 214 (215) : 11G Ind Cas 890, Ibialiun \ . Ah Muham- 

mad. 

(1931) AIR 1931 Mad 22 (23) 129 Ind Cas 454, Thxagaraja Rxllat v. 

Appatoo Ptllax 

C (1922) AIR 1922 Mad 8C9 (371) 70 Ind Cas 817, Lviga 3/t/msaiui Reddx 
v Goxvxdasamt Naxcker (The decision is in conformity with principle, 
but the grounds of the decision are stated differently ) 

(1909) 1 Ind Cas 670 (C74) (Cal), Banuars Lai v Sheo Sanlar Misscr. 

(1936) AIR 1936 Lah 996 (993) 1G7 led Cas 916, Chhajumal v. Multan 

(1931) 1931 M W N 8S9 (891), N arayanasicamx Ayyar v. Thandaxesa Iyer. 
[A and D coparceners — A alienating property to C but continuing in 
possession as lessee of C to knowledge of D — C must be held to to in 
adverse possession against D through A ) 

[But see (1915) AIR 1915 Mad 447 (448) 25 Ind Cas 573, Zluthu. 
hrxshna Iyengar v Sankara Narayana Iyer ] 

7 (1907) 2 Sind L R 43 (44, 45), DhunoomalChandiram v Jff Faim Khatun, 
(1898) 23 Bom 137 (142) (F B), Bhairao v RaUnntn 
(1922) AIR 1922 Lah 205 (207) 71 Ind Cas 171, Antcar v Kxshen Singh 
(1937) AIR 1937 Fesli 69 (70) 170 Ind Cas 195, Sher M chained Kauao 
Khan v dimtia Dxbt 

(1924) AIR 1924 All 733 (739) 60 Ind Cas 12. Daxjnath v Ram Bilas. 
(1932) AIR 1932 Bom 255 (255) 137 Ind Cas 867, Fahtrappa t Rudrappa. 
(1902) 1902 Pun L R No 1 (page 8), Chmt Ram v. Balfifarrar RiKh 
(1889) 12 Mad 292 (293), .Vuf/iisaro* v Pama^mJina. 

(1920) 51 Mad L Jour 83 (S3) (N K C) 

(1918) AIR 1918 Low Bur 119 (119) 42 Ind Cas 121. Ilia Gyair v Aung 
Pyu (Article 112 will apply to the ca«e — The case will to one of 
dispossession of the others ) 

[See also (192C) AIR 1926 Oudh 500(501) 95 Ind Cas 433, Ram 
I'd if v, Bhagtcat Prasad ] 


Arts, 142 & Ui 
Note 36 
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Arts. 142 & 144 undermentioned ease 8 seems to proceed on the view that the posses- 
Notes 36 -37 sion of the alienee of a specific portion of the joint property from a 
co-owner, will amount to an ouster of the other co-owners and that 
therefore the possession would be adverse. 

Suppose now that the alienee of a share of joint property from a 
co-owner does not obtain any possession, in a case in which he is 
.entitled to bo put in joint possession. It would follow from what has 
been stated above that the alienee being a co-owner himself, the 
possession of the other co-owners of even the property alienated 
would not be adverse to the alienee. The contrary view has, however, 
been expressed in the case cited below, 8 on the ground that the 
principle that the possession of a co-owner is not adverse to the 
others, is not applicable to the case of transferees from co-owners. 
It is submitted that this view is not correct on principle. 

■Where A is in possession of property belonging to himself and B 
jointly, but B, though not in possession actually, has not been proved 
to have been ousted by A, A's possession is not adverse to B and, if 
B alienates his share to 0, is not adverse to G also 10 If the alienee 
is, however, ousted from possession, the possession of the other 
co-owners will, of course, be adverse to the alienee. 11 

A and B were co-owners of a -property, A being entitled to 
three-fourths and B to one-fouith thereof. Subsequently, they 
entered into an arrangement whereby each of them enjoyed a specific 
property as his share. B’s one-fourtli 'share was then sold to 0 in 
execution of a decree against B C was obstructed m the doliveiy of 
possession and thereupon he sued B and A for possession. He 
however obtained a decree declaring that ho was entitled to joint 
possession of one-fourtli share in the entire property with A on the 
basis that the partition arrangement was not binding on him. B 
appealed from the decree and the same was confirmed in 1863 by 
the Appellate Court, A thereupon in 1873 sued G for his twelve annas 
share. It was held that the possession of G and B became adverse, if 
at all, only from the date of the appellate decreo in 1863. 12 

37. Possession of licensee from co-owner. — The possession 
of a licensee from a co-owner is adverse to the other co-owner. 1 But 

8. {193 G) AIR 1936 Pesh 21 (2C) : 100 Ind Cas 352, Jang Bahadur v. Abdut 

Nur. 

0. (10241 AIR 1024 Lah 682 (G83) : 78 Ind Cas 150, Ud% v. Mammal. 

10. (1034) AIR 1034 Bom 273 (275) : 59 Bom 410 : 154 Ind Cas 824, Anant 

Oanpaltv Vtshnu Bambhau. 

(1916) AIR 1916 All 19 (21) • 86 Ind Cas 100, Ram Parson v. Kalab 

Husain. 

(1899) 24 Bom 104 (111) • 1 Bom L R 466, Dhondo v. Vasudeo. 

11. (1934) AIR 1934 Bom 273 (275) : 58 Bom 410 : 154 Ind Cas 824, Anant 

Ganpati v. Ftslmw Rambhau (Exclusive receipts of profits may 

point to ouster ) 

12. (1879) 5 Cal G44 (653) : 7 Ind App 1 • C Cal L R 71 ■ 4 Sar 86 • 4 Ind Jour 

142 : 3 S other 697 : 3 Shome L R 157 (P C), Diwan Man war Ali v. 

Annodapcrsad Has. 

Note 37 

1. (1921) AIR 1924 Cal 693 (697) : 51 Cal 135 : 81 Ind Cas 493, Satlaja Nath 

Hay v Heshee Case Law. 
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the Oudh Chief Court has held a contrary view.® 

38. Effect of partition among co-owners. — Where, after 
partition has taken place, one co-owner is in possession of a portion 
allotted to another, such possession is prima facie adverse to the 
latter, the reason being that such possession is not that of a 
co-oicncr. 1 

Suppose A and B are co-owners of certain property. A is in 
possession of the whole property adversely to B. Before the expiry 
of the statutory period, however, a partition is made between tlio 
parties. But ^4 continues to be in possession of the whole property 
even after partition. Such possession is adverse to B as regards the 
portion allotted to him. But it has been held that the partition 
creates a fresh title in favour of B and that, hence, he is entitled to 
a fresh period of twelve years from the dato of partition for bringing 
a suit for possession against A 1 

Where certain property belonging to a Hindu joint family is in 
the possession of one of the coparceners and such property is left 
undivided at a partition among them, the possession of the former 
continues to be that of a co-owner and is therefore not adverse 3 

39. Co-owner deriving possession from a third party 
claiming adversely against all the co-owners. — Where a third 
party is in adverse possession against all the co-owners of a property 
and one of the co-owners then obtains possession of the property 
from such third party under a lease or other kind of transfer by 
him, the possession of such co-owner not being referable to his title 

(1891) 1891 Bom P J 59, Dnloji v. Marwti. 

2 (1937) AIR 1937 Oudh 503 (505) 171 Ind Cas 89, IFitjid Ah \ Dr. 
Mohammad Mini uddm Eusatn. 

Note 38 

1 (1923) AIR 1923 Lah 3G2 (303) 70 Ind Cas 742, Daulat Ham v Nanah 

Chand 

(1677) 1877 Bom P J 194, Deiapa Mahabala v. Ganpaya Annaya. 

(18SG) 11 Bom 221 Note (b) • 1833 Bom P J 202, Tithoba v. Narayan. 

(1904) 9 Oudh Cas 55 (GI) Prag Dal v Chote Singh. 

(3932) 33 Ind Cas 790 (790) 1913 Tun Re No. Bl, Fatchdm v FiUa 

(1930) AIR 1930 All 845 (840) 128 Ind Cas 820, Xtranjan Singh v Maha- 
tur Singh (Possession under tbo impression that it belongs to him is 
adierse ) 

[Sec (1928) 109 Ind Cis 458 (459) (Lah). Dhola v Sant Saran Singh 
(Possession not necessanli adverse )] 

2 (1920) AIR 1920 Oudh 223 (223) 57 Ind Cas 44S, 17an<mian Singh v 

Hatan Singh 

(1921) AIR 1921 Lah S3 (SI) 07 Ind Cas 425, Muhammad Dm \ M ti- 

(18S7) 2 C P L R 110 (118), Dadu v. Ilaja. 

0 (1924) AIR 1921 Mad 113 (111) 74 Ind Cas 1018, Hajagopala Iyengar v. 
Soundra Itaja Iyengar 

(1929) AIR 1929 bind 27 (2S) 114 Ind Cas 337, rotyor'"-* Chethar v 
Siibrrtmmij/n Chettiar 

(1917) AIR 1917 Pat C13 (014) 40 Ind Cis 115, JagaJamMal v 2?il« Lah 

(1909) 1 Ind Cas 40S (411) 32 Mad 191, Fntifi/nnntlm Atyer v. Aiyatamy 


Arts. 142 & 145 
Notes 37-39 
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Arts. 142 & 144 
Notes 39-42 


40. Adverse possession against alienee of share in property. — 

A and B are co-owners of a certain property. A is in sole possession 
of the property on behalf of both the co-owners. B sells his share 
in the joint property to C. A continues to be in sole possession. A's 
possession is not adverse to C also, the reason being that C is a co- 
owner with him . 1 

Where a person sells a share of his interest in a certain property 
and continues in possession of the whole property, such possession is 
not adverse to the alienee . 2 

41. Adverse possession by co-owners against stranger. — 
Where the co-owners of a property encroach upon the adjacent 
property and such property is in the occupation of one or other of 
the co-ow’ners continuously for the statutory period, such possession 
is on behalf of all the co-owners in a representative capacity and 
is not that of independent trespassers. Hence, at the end of the 
statutory period, the co-owners will acquire a title to the property . 1 

42. Abandonment by co-owner. — Where one co-owner aban- 
dons his share of the joint property, the subsequent possession of 
the property by the other co-owner is on behalf of himself alone and 
not on behalf of both the co-owners . 1 


Note 39 

" 1. (1016) AIR 1916 Cal 59 (59) : 85 Ind Cas 26, Btscswar Gangooly v. Bhaga- 
bah Charan. 

(1917) AIR 1917 Cal 315 (318) : 35 Ind Cas 36, Jatmdra Nath Boy v. 
Sabtdannessa Khatun. 

(1931) AIR 1931 Cal 356 (363) . 60 Cal 1406 : 149 Ind Cas 410, Subodh - 
chandra Ntyogt v. Bhubaltka Dasee. (Stranger acquiring title to joint 
property by ad\erse possession — Purchase from such stranger by one 
of the co-owners — Possession of such co-owner is not one on behalf of 
the other co-ownera.) 

(1921) AIR 1921 Cal 616 (617) . Cl Ind Cas 553, Bholanath Do v. Golabdt 
Sardar. 

2. (1921) AIR 1921 Lah 163 (161), Zulphi v. Asgliar. 

Note 40 

1. (1929) AIR 1929 Cal 250 (252) : 50 Cal 616 : 117 Ind Cas 593, Biswanath 

Chakravarti v. Babtja Khatun. 

(1928) AIR 1928 Lah 957 (958) : 120 Ind Cas 601, Fateh Muhammad v. 
Gliulam Muhammad. 

(1916) AIR 1916 Mad 130 (432, 433) 29 Ind Cas 976, JIassan Ammal Bib\ 
y. Jsmatl Moedeen. 

2. (1881) 3 Mad 212 (215), Kanara Panther v. Byrappa Panther. 

(1933) AIR 1933 Lah 763 (763) : H8 Ind Cas 1112, Matn Baj y. Chhotu. 

Note 41 

1. (1931) AIR 1931 Lah 232 (233) : 131 Ind Cas 341, AjimuNah v. Ghulam 
Mohammad. 

Note 42 

1. (191G) AIR 1916 Cal 99 (100) : 35 Ind Cas 72, Tomejuddt V. Mulai 
Chouktdar. 


as co-owner, is adverse to the other co-owners . 1 

Where one co-owner, acting on his own behalf and not on behalf 
of all co-owners, recovers common property from a trespasser, the 
possession of such co-owner is adverse to the other co-owners* 
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43. Relinquishment by co-owner. — Where one co-owner 
relinquishes his share of the property in favour of the other 
co-owners, but the deed of relinquishment is invalid foi want of 
registration, the possession of the other co-owner is adverse to the 
co-owner who has relinquished his share. 1 

44, Co-heirs. — The doctrine that the possession of one co-owner 
is prima facte not adverse to the other co-owners is applicable 
to co-heirs also 1 This principle applies also to the co-heirs of a 
Mahomedan 2 The contrary view taken in the undermentioned 


Note 43 

1. (1917) AIR 1917 All 47 (48) . 42 lad Cas 713 . 39 All 606, Jhamphu v. 
Kutramani. 

Note 44 

1. (1914) AIR 1914 P C 248 (245) (P C), Corea v. Appuhamy. 

(1890) 1890 Pan Re No 97, Lachhman Singh v. Sohan Singh. 

2. (1931) AIR 1931 All 193 (194) . 131 Ind Cas 211, Shamm Ahmad x. 

Hesamul Hag. 

(1924) AIR 1924 All 384 (38G) 46 All 377 : 79 Ind Cas 174, Mubarak-un- 
Htssa v Muhammad Rata Khan. 

(1919) AIR 1919 All 202 (203) 50 Ind Cas 691, Haider Khan v Chand 

Khan. 

(1916) AIR 1916 All 19 (20, 21) • 36 Ind Cas 100, Ram Parson Upadhia v. 
Kalab Husain. 

(1912) 15 Ind Cas 292 (293) (All), Chand Khan v Ah Khan. 

(1881) 1881 All \V N 90 (90), Itaatunmssa v. Muhammad Taqt. 

(1929) AIR 1929 Bom 141 (143) : 118 Ind Cas 785,2fc» Jtitv.BatRibanboo. 
(1921) AIR 1921 Bom 56 (56) : 45 Bom 519 • 59 Ind Cas 760, Nurdm 
Najbuddtn v Bu Umrav. 

(1879) 1879 Bom P J 296, Imam Saheb v Sayad Hazratsaheb. 

(1926) AIR 1926 Cal 4S0 (480) 91 Ind Cas 725, Sourab Bibi v. Albas Ah 
Bisuas 

(1925) AIR 1925 Cal 1170 (1180) 85 Ind Cas 703, Attrnddm Moiulal x. 

Lati/unnessa Bibi 

(1875) 24 Suth Will (1), Moonshec Sudar v. Molungo Sirdar. 

(18G4) 1864 Suth W R 377 (377, 378), Bacharam Chou-dry v. Mahlab 
Beebee. 

(1936) 170 Ind Cas 89 (90) (Lah), Jagan Hath v Begum Bibi. 

(1931) 134 Ind Cas 491 (491) (Lah), Jalal Dm v. Karam Kur. 

(l9i0) AIR 1930 Lah 251 (252) 122 Ind Cas 105, Ghulam Muhammad v. 
Mi Be gam. 

(1930) AIR 1930 Lah 78 (79) 119 Ind Cas 335, Mt Umat-Ul-Hablbl y 

Abdul Karim 

(1929) A I.R 1929 Lah 464 (464) 10 Lah 849 118 IndCas905, Muhammad 
Bahsh x Fateh M aha m mad. 

(1929) A I R 1929 Lah 195 (193) 10 Lah 842 122 Ind Cas 81, Ahmad 23»fci 

v. Shamas Din 

(1922) AIR 1922 Lah 193 (194) 77 Ind Cas 257, nasham Ah x. Umar 

(1921) AIR 1921 Lah 197 (193) 59 Ind Cas 346, Murad Bibi x. Rahim 
Bakhsh 

(1925) AIR 1925 Mad 2S7 (2S7) 84 Ind Cos 696, Dada Sahib x. An Moht- 
dm Saheb. 

(1916) AIR 1916 Mad 1207 (1210) 29 Ind C»s 275, .Variam Bir» Jmmal y 
Khader Meera Sahib Taragan 

(1910) 6 Ind Cas 579 (5S0) 34 Mad 74, Soonsleen Sji5 y Ibrahim Sji 6 
(1933) AIR 1933 Nag 27 \27) . 23 Nag L R 252 140 Ind Cas e31, Murain- 
ddin v. Mt Umraob i. 


Arts. 142 & 145- 
Notes 43-44 
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Arts. 142 & 144 
Notes 39-42 


40. Adverse possession against alienee of share in property. — 

A and B are co-owners of a certain property. A is in sole possession 
of the property on behalf of both the co-owners. B sells his share 
in the joint property to G. A continues to be in sole possession. A' a 
possession is not adverse to G also, the reason being that C is a co- 
owner with him. 1 

Where a person sells a share of his interest in a certain property 
and continues in possession of the whole property, such possession is 
not adverse to the alienee. 8 

41. Adverse possession by co-owners against stranger. — 

Where the co-owners of a property encroach upon the adjacent 
property and such property is in the occupation of one or other of 
the co-owners continuously for the statutory period, such possession 
is on behalf of all the co-owners in a representative capacity and 
is not that of independent trespassers. Hence, at the end of the 
statutory period, the co-owners will acquire a title to the property. 1 

42. Abandonment by co-owner. — Where one co-owner aban- 
dons his share of the joint property, tbe subsequent possession of 
the property by the other co-owner is on behalf of himself alone and 
not on behalf of both the co-owners 1 

Note 39 

" 1. (1916) AIR 1916 Cal 69 (59) : 35 Ind Cas 26, Biseswar Gangooly v. Bhaga- 
bah Charan. 

(1917) A 1 R 1917 Cal 315 (318) : 35 Ind Cas 36, Jatmdra Nath Roy v. 
Sabidanness a Khatun. 

(1934) AIR 1934 Cal 356 (3C3) : CO Cal 1406 : 149 Ind Cas 410, Subodh- 
ehandra Nvjogi v. Bhubahka Dasee. (Stranger acquiring title to joint 
property by adverse possession — Purchase from such stranger by one 
of the co-owners — Possession of such co-owner is not one on behalf of 
the other co-owners.) 

(1921) AIR 1921 Cal C1C (C17) : 64 Ind Cas 553, Bholanath De v. Golabdi 
Sardar. 

2. (1921) AIR 1921 Lah 163 (161), Zulphi v. Asghar. 

Note 40 

1. (1929) AIR 1929 Cal 250 (252) ■ 56 Cal 616 : 117 Ind Cas 593, Biswanath 
Chakravarti v Rabija Khatun. 

(1928) AIR 1928 Lah 957 (958) : 120 Ind Cas C04, Fateh Muhammad v. 
Ghulam Muhammad. 

(1916) AIR 1910 Mad 430 (432, 433) : 29 Ind Cas 976, Hassan Ammal Bibi 
v Ismail Moedeen. 

2 (1881) 3 Mad 212 (215), Kanara Panther v. Byrappa Panther. 

(1933) AIR 1933 Lah 763 (763) * 148 Ind Cas lli2, Mam Raj v. Ohhotu 

Note 41 

1. (1931) AIR 1931 Lah 232 (233) : 131 Ind Cas 341, AumuUah v. Ghulam 
Mohammad, 

Note 42 

1. (1916) AIR 1916 Cal 99 (100) ; 35 Ind Cas 72, Tomcjuddi v. Mulai 
Chotektdar . 


as co-owner, is adverse to the other co-owners. 1 

Where one co-owner, acting on his own behalf and not on behalf 
of all co-ownors, recovers common property from a trespasser, the 
possession of such co-owner is adverse to the other co-owners. 8 
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43. Relinquishment by co-owner. — Where ono co-owner Arts. 142 & i4£ 
relinquishes his share of the property in favour of the other Notes 43-44 
co-owners, but the deed of relinquishment is invalid for want of 

registration, the possession of the other co-owner is adverse to tho 
co-owner who has relinquished his share. 1 

44, Co-heirS. — -The doctrine that tho possession of one co-owner 
is prim a facie not adverse to the other co-owners is applicable 
to co-heirs also 1 This principle applies also to the co-lieirs of a 
Mahomedan* The contrary view taken m the undermentioned 


Note 43 

1. (1017) AIR 1917 All 47 (43) s 42 Ind Cas 713 : 39 All COG, Jhamphu v. 
Kutramatu. 

Note 44 

1. (1914) AIR 1914 P C 213 (215) (P C), Corea v. .! ppuhamy. 

(1690) 1690 Pun Re No. 97, Laehhman Sinjh x. Sohan S mjh. 

2. (1931) AIR 1931 All 193 (191) . 131 Ind Cas 211, Shamin Ahmad x. 

Hesamul Haq. 

(1921) AIR 1921 All 334 (330) 40 All 377 . 79 Ind Cas 174, Mu6nrdt-tm- 
Nnsa x Muhammad Tiara Khan 

(1919) A IR 1919 All 202 (203) 50 Ind Cas C'Jl, JiAi.fi r Khan \ Chand 

Khan 

(1910) AIR 191G All 19 (20, 21) 30 Ind Cas 100, I Jam Parson td/ua x. 
Kalab Husain 

(1912) 18 Ind Cas 292 (293) (All), Chand Khan x. Ah Khan. 

(1831) 18S1 All 'V N 90 (90), Jratifttoniua x. Muhammad Taqt 
(1929) A I R 1929 Bom 141 (143) . 11B Ind Cas 785, Dai Jut x Dai Dibnnboo. 
(1921) AIR 1921 Bom 50 (5G) : 45 Bom 619 • 59 Ind Cas 780, Ntirdin 
Najbtiddin x Du Umrav. 

(1879) 1879 Bom P 3 290, Imam Saheb x Sayad Hatralsaheb. 

(1926) AIR 1920 Cal 460 (480) 91 Ind Cas 725, Soural Bibs x. Abbas 
Bisuas 

(1925) AIR 1925 Cal 1176 (1160) 85 Ind Cas 703, Asiruddm Mondal v. 

Lati/unncssa Bibi 

(1876) 21 Sutb W R 1 (1), Moonshee Sudar v. Malungo Sirdar. 

(1804) 1801 Suth \V R 377 (377, 378), Dacharam Chowdry >. Haktab 

(1936) 170 Ind Cas 89 (90) (Lah), Jagan Nath v. Begum Bibi. 

(1931) 131 Ind Cas 491 (491) (Lah), Jalal Dm x Karam Nut. 

(l930) AIR 1930 Lah 251 (252) 122 Ind Cas 105, Ghulam Muhammad v, 
Mt. Begam. 

(1930) AIR 1930 Lah 78 (79) 119 Ind Cas 335, Mt Umat-UUlIdbibi x. 

Abdul Karim 

(1929) A I.R 1929 Lah 404 (104) 10 Lah B49 118 Ind Cas905 , Muhammad 
Bah sh x Fateh Mahammad. 

(1929) AIR 1929 Lah 195 (198) * 10 Lah 842 122 Ind Cas 81, Ahmad Bibi 
v Shamas Dm 

(1922) AIR 1922 Lah 193 (194) . 77 Ind Cas 257, Hasham Alt v. Umar 

(1921) AIR 1921 Lah 197 (198) 59 Ind Cas 346, Murad Bibi v Bahim 
Bahhsh. 

(1925) AIR 1925 Mad 287 (237) * 84 Ind Cas 890, Dada Sahib v. Azi Mohi- 
dm Saheb. 

(1916) AIR 191G Mod 1207 (1210) 29 Ind Cas 275, .Vanam Bin Amtnal x 
Khader Meera Sahib Taragan 

(1910) C Ind Cas 579 (530) 31 Mad 74, Noonsleen Saib x. Ibrahim Satb 
(1933) AIR 1933 Nag 27 127) . 23 Nag L R 2S2 140 Ind Cas 831, Muraiu. 
ddltl v. Mt. Cmraofci. 
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Arts. 142 & 144 
Notes 44-45 


decisions 1 is not coirect. 

45. Suit for possession by one co-owner against another 
— Article applicable. — Wheie one co-owner has originally been in 
possession of the whole propeity on behalf of all the co-owners, but 
subsequently his possession has become adverse to the other 
co-owners, a suit by the latter for joint possession or partition will 
fall under Article 144 1 (except where the case falls under Article 127 
supra). 


(1929) AIR 1929 Oudk 521 (523) 121 Ind Cas 831: 4 Luck 201, Mohammad 
Alt v. Mumtaz Alt. 

(1925) AIR 1925 OudU 241 (242) 78 Ind Cas 282, Abdul Shalux Khan v. 
, Muhammad Alt Khan. 

(1924) AIR 1924 Rang 155 (158) : 1 Rang 405 : 70 Ind Cas 855, Mating Po 
Km v. Mating Shice Bya. 

(1925) AIR 1925 Sind 207 (215) : 78 Ind Cas 23 : 18 Sing L R 149, Usman 
v. Asat. 

S. (1907) 1907 A11W N 195 (190) : 4 All L lout 473, CJmtmjt Mai v. Nalhia. 

• (1927) AIR 1927 Lah 790 (790) : 100 Ind Cas 145, Mt. Allah Jawai v. Ma- 
homed Bahih. 

(1923) AIR 1923 Lah 519 (520) : 73 Ind Cas 425 : 4 Lah 402, Ml. Zamab 
v. Ohulam Jlasul. 

(1888) 1888 Pun Re. No. 89, Nasir-Ud-dtn Shah v. Ml. Lai Bibt. 

(1936) AIR 1930 Rang 407 (411) : ICC Ind Cas 501, Mahomed Ameen v. 
Eusoof Ho jee Ahmed. 

Note 45 

1. (1932) AIR 1932 AU 512 (519, 520) 54 AU 91G- 143 Ind Cas 230, Shukrvlla 
v. Mt. Zohra Btbi. (Suit for joint possession— Article applicable is 
Article 144.) 

(1897) 21 Mad 153 (159) : 8 Mad L Jour 92. Ittappan v. Manavihrama. 
(Snit for recovery by partition ol share in itnmoi able property — Article 
applicable is Article 144 and not Articlo 142.) 

(1923) AIR 1923 Lah 499 (502) : 110 Ind Cas 18, Tata Singh v. Pam 
Saran. (Do ) 

‘ (1920) AIR 1920 Mad 763 (770) : 43 Mad 288 : 59 Ind Cas 978, Venlalap. 
paxyya v Y enhatarOnga Pao. (Do.) 

(1936) AIR 1936 Pat 08 (09, 70) : 159 Ind Cas 453, Mukbram Pai v, 
Chandradtep Pax. (Do.) 

(1916) AIR 1916 Mad 430 (432) : 29 Ind Cas 970, Hassaxt. Animal Bibx v. 
Ismail Moxdeen BoU'lher. (Do ) 

(1903) 5 Bom L R 742 (744), Bandacharya v. Shrinirasacharya^ (Do.) 
(1913) 19 Ind Cas 411 (413, 414, 415): 1913 Pun Re No. 20, Bashtshar Nath 
v. Devi Pershad. (Do } 

(1892) 1892 Bom P J.202, Kusa v, Kesu (Do ) 

(1935) AIR 1935 All 774 (770) : 155 Ind Cas 824, Baboo Singh v. Pam 
Manohar. 

(1923) AIR 1923 Lah 519 (520) : 73 Ind Cas 425 : 4 Lah 402, Mt. Zainab 
v. Ohulam Pastil. 

(1923) AIR 1923 Cal 350 (358) • 70 Ind Cas 328, Duarla Nath v. Tara 
prasanno (Common-nay — Obstruction by one co-sharer — Suit by 
other for declaration and removal of obstruction is governed by Articlo 
144.) 

(1691) 14 Mad 96 (97), Alttna \ Kutt i (Defendant in possession on behalf of 
«i»— »•<* — 1 i * ' tie — Suit 

(Do) 

, Lai v. 

Bhagxcat JVasad. 

[See (1920) AIR 1920 Eom 20 (20) : 44 Bom 913 : 5S Ind Cas 42, 
Kala Gouda Paid v. Bibtshaya Shall.) 
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It has been held that where all the co-owners of a property have Arts;! 42 & 144 
teen in joint possession but subsequently one of them is dispossessed Notes 45-46 
•or discontinues his possession, a suit by the latter for joint possession 
•or partition will come under Article 142.® The correctness of these 
decisions is doubtful in view of the fact that in such cases the 
possession of the defendant cannot be said to be adverse to the 
plaintiff from the moment of his enU y. (See Note 2 supra.) 

See also the undermentioned case 3 

As to the limitation applicable to suits between co-heirs for share 
of inheritance, see Note 4 to Article 123, supra. 

46. Adverse possession of trust property by trustee. — 

A trustee cannot, by setting up his own title to the trust property, 

■acquire by adverse possession a title to the property. 1 In Srinivasa- 

2 (1925) AIR 1925 Rang 233 (235) . 88 Ind Cas 609, Ma Nan Thu \ 3ta 
Shire 31% 

(1934) AIR 1931 All 993 (1002) 57 All 278 • 152 Ihd Cas 1 (FB), Buidhya- 
ckal Chand v. Bam Ghanb Chand • 

(1938) AIR 1938 Lah 241 (241) I L R 1938 Lah 558, Karim Bahhsh v. 

Shadt 

(1006) 28 All 470 (480) 1006 All W N 95 3 All L Jour 334, Deba v 

Rohtagh Mai (Property of tcnants-in-common— One leaving posses- 
sion and the other continuing in possession — Held that there is dis- 
continuance of possession within Article 142.) 

(1902) 5 Oudh Cas 6 (9), Jagdamba Bahsh v Sitla Baksli. 

3. (1909) 4 Ind Cas 298 (299) 5 Low Bur Rul 112, Ma Le v. Ma Hviijvi. (Co- 
owners enjoying property by turns — Plaintiff not availing himself of 
his turn when it came — Plaintiff cannot be said to have discontinued 
possession within Article 142 ) 

Note 46 

1. (1927) AIR 1927 P C 270 (272) 107 Ind Cas 341 (P C). Sunmonu v . Dim 
Raphael 

(1897) 19 All 277 (291) 24 Ind App 10 7 Bar 131 1 Cal W N 2C5 (P C), 

Ditto Kunuar v Kesho Prasad Mur 

(1938) A I R 1938 Nag 335 (840) 177 Ind Cas 6 (F B), Asaram v Ludhe- 

(1911) 11 Ind Cas 447 (448) : 31 Mad 257 33 Ind App 129 (P C), Snnuasa 
Mur thy v Venlataiarada Iyengar 

(1608) 10 Suth \V R 172 (172) . 1 Bcng L R A C 114, Jagannath Pal v 
Ridynuand. (Before the Limitation Act of 1871 any trustee could 
acquire the trust property by adverse possession ) 

(1923) AIR 1923 Cat 1 (7) 50 Cal 49 74 Ind Cas C30, Chari i Chandra \ 

Nahush Chandra (Breach of trust for over 12 years — No prescriptive 
title ) 

(1848) 2 Deg A Sm 122 (103) 12 Jur 210 79 R R 151, Vtornry General v . 

-Virnro (Do ) 

(1672) 17 Suth W R 190 (191), Ha nee Khajoorunnissa v Ml Hotieemonmssa. 

(An executor holding an estate in trust to piy the profits in certain 
defined sh ires to the heirs of the testator, cannot plead adverse posses- 
sion aglinst them ) 

(1930) AIR 1930 Mad 5G3 (5C7) 125 Ind Cas 227, Kalatty Mudaly v. 

J/rmjopafJii .l/udafi 

(1935) A 1 It 1935 Mad 483 (485) 157 Ind Cas 181, Mantckammal \ Muru- 
gappa 

(1914) 4 I It 1914 Mad 477 (479) 37 Mad 373 14 Ind Cas 108 , 

ManaKlal Kuppen v Munde Kottil 

(1877-78) 2 Bom 333 (113), LnliiiMmi Bapubhai v .VontmarJai 

(See n/«o (18C5) 31 l’cav 576 (5S2, 5s3) 34 L 3 Ch 5s2 12 L T 5»7 : 

1 1 Jur (N S) 649 13 W 11 *27 CNR 213, L «Vr » Pid ferd. 

lam. 132 
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Arts. 452 & 15? murthy v. V erikatavarada Iyengar? their Lordships of the Privy 
Note 56 Council observed as follows : 

“ No person who has accepted the position of a trustee- 

and has acquired property in that capacity can be permitted to 
assert an adverse title on his own behalf until he has obtained 
a proper discharge from the trust with which he has clothed 
himself.” Ia 

In Bitto Kitmcar v. Kesho Prasad, 3 the Privy Council again 
expressed a similar view in the following passage : 

"Their Lordships can only understand their (the High Court's) 
thinking thus by supposing that they were of opinion that 
although there might be a trust, Bachcha Tewari and Earn 
Kishen (the trustees) might acquire a title by having possession 
of the property and appropriating it to their own use. The 
learned Judges appear not to have had in their minds the 
statement of the law in Sections 63 and 64 of the Indian Trusts 
Act, 1882.” 

The principle above stated, namely that a trustee cannot acquire 
title by adverse possession of the trust property, applies equally to- 
quasi or constructive trustees, 4 to the managers of religious endow- 
ments® and in fact to all persons who stand in a fiduciary relation to- 

(1861) SO Beav 461 (470) . 31 L J Ch 29 7 Jur (N S) 1208 - 5LT(KS) 
570 : 10 W R 26 : 132 R R 8C3, Net csome v. Flotcers. 

(1884) 11 Cal 17 (30, 32), Bajon Bantck v. Bur Sing ] 

2. (1911) 11 Ind Cas 447 (448) : 34 Mad 257 : 38 Ind App 129 (P 0). 

2a. See also (1929) AIR 1929 Cal 297(298): 56 Cal 914: 119 Ind Cas 289, Oaya 
Prasad v. Balya Bam Dassy. 

(1920) A C 630 (653) : 89 L J P C 65 : 123 L T 121, Taylor v. Banes. 

3. (1697) 19 All 277 (291) : 24 Ind App 10 : 1 Cal W N 265 : 7 Bar 131 (P C). 

[See also (1911) 9 Ind Cas 510 (541) (Lab), Sohandan Aurany 
Khan.] 

4. (1938) AIR 1933 Nag 335 (34G) : 177 Ind Cas 6 (F B), Asaram v. Ludhe- 

shttiar. 

(1930) AIR 1930 Mad 563 (565) : 125 Ind Cas 227, Kalally Budal y -v. 
Bangapalhy Budali. 

[See also (1914) AIR 1914 Lah 878 (379) : 20 Ind Cas 345, Prem 
Stngh v. Boland Singh, (Religious endowment — Bahaat’e 
possession is not adverse to founder unless founder's title is 
repudiated — Founder’s heir can oust trespasser in the abseneo 
of a in ah ant.) 

(I860) 12 Suth W R 319 (319): 3 Bcng L R AC 409, Balhaldas Badal: 
v. Badhusttdhan Badak. 

(1899) 21 All 329 (340) : 1899 All IV N 100, Buhammad Bunatcar 

47, -v P««l» D.». 7T>n«r«~ *- V -yv-fm'"" SB estate 8S^ 

behalf of 
sion is not 
d a refusal 

(But see (1934) AIR 1934 All 990 (932), Ram Chandra v.JaithBal. 
(1924) A I R 1924 Oudh 321 (325) : 78 Ind Cas 359, Bavnag Ah v. 
Naur i/usain.] 

5. (1932) AIR 1932 Lah G03 (604) : 133 In>l Cas 809, Lachhman Das v. Arya 

Prtt\n\dh\ Sabha. (A manager of a temple cannot convert himself 
into a full owner by treating the property as his own private property.) 
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others. 6 In the case of express trustees it has been recognised in Arts. 142 & 144 
Section 10 of tbe Act which provides that no suit against an express Notes 46-49 
trustee or against his legal representatives or assigns (not being 
assigns for valuable consideration) for the purpose of following in his 
or their hands such ptoperty, shall be barred by any length of time. 

47. Adverse possession of alienee from trustee. — Section 10 
of the Act does not apply to a suit against an assignee for considera- 
tion from a trustee, and hence, a suit for possession against a 
transferee for valuable consideration of the trust property from the 
trustee is governed by the ordinary period of limitation. In Sub- 
baiya Pandaram v. Muhammad Mustafa, 1 it was observed by 
their Lordships of the Privy Council that the exception (that is the 
exception from the operation of Section 10, of the case of assigns for 
valuable consideration) shows that in that event the claim may be 
defeated by adverse possession. 

48. Adverse possession of right to perform worship in 
temple. — A right to perform a particular kind of worship in a Hindu 
temple as stapavanam, i e bathing the idol, offering neivedyam 
and decparadhana, can be acquired by prescuption 

Where a right of worship is divisible, into sepaiate parts, the 
acquisition of a prescriptive right to perform a minor worship will 
not carry with it the right to perform the major worship. 1 

49. Adverse possession of property of Hindu, Muhammadan 
or Buddhist religious endowments. — Religious institutions of 
Hindus, Muhammadans or Buddhists are recognised as juridical 
persons capable of holding pioperty. 1 It follows that they can also 
acqu ire property by the adverse possession 2 and likewise lose propeity 

(1027) A I R 1027 Mad 50 (52) 08 Ind Cm 442. Prata ji Sxnha v Simji 
Raja Sahib. 

(1934) AIR 1931 Mad 391 (392. 333) 150 Ind Cas 156, Sami Ayyengar v. 

Venkataramana Ayyengar 

(1935) AIR 1935 Nag 35 (42) 31 Nag L R 163 157 Ind Cas 17, Ram 
Stiaroop v Thakxir Itamehandrajee Mandxr 

(1910) 8 Ind Cas 578 (590) (All), Fakhrnddin v Ktfayatullah 

C (1921) AIR 1921 Pat 1G6 (170) 61 Ind Cas 807 C Pat L Jour 273, Abdul 
Rahxvi v J It Battra 

(1933) AIR 1933 Cal 295 (303, 301) CO Cal 51 111 Ind Cis 792, Surrn- 
drakrtslma Roy \ I shuar Bhubaneshuarx Thakuran i (There can 
he no adverse possession against an idol b\ the shebait, a s he stands in 
a 6duciarj relation to the idol ) 

Note 47 

1. (1923) AIR 1923 P C 175 (178) 50 Ind App 295 1C Mad 751 71 Ind Cas 
492 (P C). 

Note 48 

1. (1913) 18 Ind C is 175 (176) (Mad), lyyalurax Gurukal v Ramas'camy 
Gurukal. 

Note 49 

1 (1911) AIR 1911 Oudh 255 (259, 201, 2C2) 21 Ind Cas 72, Sxtaratnjx v 

JedimaDi Smjh 

2 (1923) AIR 1923 C»l 112 (115) 50 Cil 292 71 Ind Ci* 793, Anandn- 

chandra Chakarabartkx v Rhojalal Stngha 
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Arts. 152 & 144 by the adverse possession of a stranger. 3 As a material object or 
<. Note 49 propet ty, and not as an institution, a Hindu idol or a Muhammadan 
mosque can itself be acquired by adverse possession. 4 

It is, however, only in an ideal sense that property can be said 
to belong to an institution as a juridical person. The possession and 
management must necessarily be entrusted to some person as its 
manager. As pointed out by their Lordships of the Privy Council in 
Prosonno Kumai i Dcbya v. Golab Cliand Baboo 5 : 

it is only in an ideal sense that property can be said to 
belong to an idol ; the possession and management of it must, in 
the nature of things, be entrusted to some person as shcbait or 
manager. It would seem to follow that the person so entrusted 
must, of necessity, bo empowered to do whatever may ho 
required for the service of the idol and for the benefit and pre- 
servation of its property at least to as great a degree as the 
manager of an infant heir. " 

But the person entrusted with the management of the property 
of an institution is only the manager and custodian of the institu- 
tion. 6 He is not a trustee in the strict sense of the term. 7 But by 
S. 10 of the Act such manager is to be deemed to be a trustee As 
such, and even apart from it by virtue of his fiduciary position, such 
a manager cannot set up adverse possession with regard to the pro- 
perties of the institution and acquire title to them on his own behalf 
by prescription 9 For the same reason, no limitation will apply to a 
suit for possession of the endowed property against a gratuitous 
transferee thereof. But a suit against a transferee for valuable 
consideration will not be exempt from the bar of limitation as 
Section 10 does not apply to such cases. Such a transfer, however, 
although made without legal necessity is not void ab initio in all 
cases. If the manager was not purporting to sell or transfer the 
property of the juridical person as manager but was purporting to 
make the transfer as owner in his own personal right, the transfer is 

. (1914) AIR 1914 Oudb 255 (2C2) : 24 Ind Cas 72, Sitaramji v. Jadunath 

Singh. 

* 1 1 * ~ * * — ' ~ v. Den ares 

nd defends 

' lefender of 

e endowed 

4. (1938) A I*R 1938 Lali 3C9 (375) 175 Ind Cas 945 (FB), Masjul Shahid 

Canj x S G T. Committee 

(1929) AIR 1929 All 315 (318) : 51 All G21 . 11C Ind Cas 433, Dasami Sahu 
v Param Shame shicar 

5. (1875) 2 Ina App 145 (152) 4 Reng L R 450 . 23 Suth W R 253 : 3 Sutber 

102 3 Sar 449 (PC), Proiunno Kttmari Debya \ . Golab Chand 

0. (1922) AIR 1922 P C 123 (12C) * G5 Ind Cas 1G1 : 48 Ind App 302 . 44 Mad 
831 (PC), Ytdprt I’aruthi Tirthasicamigal v, Palusuami Ayyar. 

7. (1922) AIR 1922 P C 123 (12G) : G5 Ind Cas 1G1 : 48 Ind App 302 : 44 Mad 

SOI (PC), Fidyn I'arnf/ii Thirthasuamigal Pahuu-ami Ayyar. 

8. See cates cited in Foot-Note (5) to Note 40. 
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void ab initio and time will run against the institution even from 
the date of the transfer. 83. If howeter he purports to transfer the 
property as manager, the transfer is valid till it is set aside or 
till the death, resignation or removal of the transferor. Hence, the 
possession of the transferee, where the transfer is mado without 
legal necessity, does not become adverse to the institution till tlio 
death, resignation or removal of the transferor, and hence a suit for 
possession against him within twelve years of such death or resigna- 
tion or removal will be in time.® This principle is now specifically 
embodied in Article 134 B. 10 But where the alienation is of the office 
of the manager, it is void ab tnitio and the adverse possession of 
the transferee will begin as soon as he takes possession of the office 
and the endowed properties under the transfer. 11 

Where a stranger gets into possession of the endowed property, 
his possession will be adverse to the institution from the date of the 
entry and the fact that the manager of the institution is succeeded 
by another will not givo him a fresh starting point of limitation. 12 


8a (1933) AIR 1938 Mad CO (C3), Venkatastibramanui \ Siiagurunatha. 

9 (1935) AIR 1935 P C 44 (46) 153 Ind Cas 1100 G2 Ind App 47 57 All 

159 (PC), Mahadeo Prasad Singh \ Karta Dharti 

Cas 214 CO Ind 

App 802 44 Mad 
histiaw* Ayyar. 

, , , 'as 452, Sarabdco 

Bharathi v. Ham Bah 

(1913) 19 Ind Cas 558 (559) 37 Bom 224, Mahamadgaus Dadasahcb v 

Bajabaksha. 

(1920) AIR 1920 Cal 913 (915) 95 Ind Cas 044, Baja Mamndra Xaraui 
Boy \ Executors, Bhuban Chandra Estate 
(1910) A I R 1910 Lab 239 (240) 32 Ind Cas 553. Facal Ilahx \ ZafarAh. 

(1933) A I R 1933 Lab 25 (27) 13 Lah 077 140 Ind Cas 001, Gurduara 

Parbandkah Committee \ Prcvidas 

(1923) AIR 1923 Mad 515 (550) 72 Ind Cas 789, Jagga lion \ Oar* Dili. 
(1920) AIR 192G Mid 709 (770) 49 Mad 513 90 Ind Cas 371, Bama 

Beddy v Bavga Dasan 

(193G) AIR 1930 Mid 202 (203) 102 Ind Cas 325, Veerana Goundan \ 

Sellappa Goundan 

(1930) AIR 1930 Mad 422 (424) 124 Ind Cas 155. Chidambara Snayra- 
kasa Pandara Sannadhi Somasundaram Pitlai 
(193S) AIR 193S Mad 00 (63). rmAafasnftrainania v Stm;7»ri«tin/7ia 
(1939) AIR 1939 Cal 21 (22), Chat ncl, and ra \ Xntya Go/ml 

[But see (1920) AIR 1920 Oudh 444 (447) 95 Ind Cas 27 2 Luck 

239, I'arkasdas \ Janki Ballabha Satan (No louger good 

)] 

10. Sec (1893) 20 All 4S2 (487) 189S All \V N 123 (F B). Behan Lai \ 

Muhammad MuttakI i (View that possession of tho tran-fereo i» 
adverse from the ditc of the transfer is no longer good law ) 

11. (1699) 23 Mad 271 (279) 27 Ind App 09 4 Cal \Y N 329 10 Mad L Jour 

29 2 Bom L R 597 7 Sar 671 (P C), Gnanasamfcatuvfa Pandara 
Sannadhi \ . l'W« Panda ram 

(1910)7 Ind Cts 240 (240) 37 Ind Arp 147 37 C»1 835 (P C), Damodar 

Das v Lathan Das 

12 (1938) AIR 1933 Cal 81 (80) 170 Ind Cas 095. Patina SunJari \ Lenares 
Bank Ltd 

(1912) 14 Ind Cas 142 (141) 39 Cal 837, Jharula Das \ Jalandhar Thakur. 


Arts. 142 & 444 
Note 49 


/ 
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Arts. 142 & 145 "Where a stianger enters into possession of the endowed property 
Note 49 claiming to be a manager thereof, his possession will not be adverse 
to the institution itself, but will be adverse against the trustee. The 
stranger will, after twelve years of such possession, acquire the right 
of a manager of the institution. 13 


(1900) 23 Mad 439 (441) : 9 Mad L Jour 6 , Chidambaram Chetti v. M mam- 
mal • 

(1907) 6 Cal L Jour 621 (C3C), Lilabati Misrain v. Bn shun Chdbey. (Adverse 
possession against female shebait operates eflecth ely as against the 
succeeding male shebait.) 

(1922) AIR 1922 Mad 406 (407) : 70 Ind Cas 369, Madura Deiasthanam v. 
Saviia Pillai. (Meikka\ algar in possession of waniWinm lands for 12 
years after his dismissal from office — Suit for possession by his succes- 
sor is barred.) 

(1935) AIR 1935 Mad 449 (451), Ttajagopala Naxdit v. Bamasitbramania 
Ayyar. (Nominee of villagers to manage village temple property dis- 
missed and new one appointed — Suit by newly appointed nominee 
against the dismissed nominee for possession of temples and properties 
— Previous nominee setting up right in himself repudiating claim of 
villagers — Adverse possession of previous nominee starts from date of 
repudiation ) 

(1923) AIR 1923 Mad 545 (550) : 72 Ind Cas 789, Jagga How v. Gari Bibi. 

(1935) AIR 1935 Mad 483 (486) : 157 Ind Cas 181, Manickamvial \. Muru- 
gappa Gramani. 

(1922) AIR 1922 Oudh 24 (25) : 66 Ind Cas 911, Abdur Bashtd v. Janli 
Das. 

(1923) AIR 1923 Rang 40 (40) : 79 Ind Cas 273, U WtsciUa v. U Farama. 

(193G) AIR 1936 Mad 189 (189) : 161 Ind Cas 234, Jagathambal Anni v. 
Penathambi Nadar. 


adverse possession ) 

(1925) AIR 1925 Cal 140 (143) : 81 Ind Cas 91 : 51 Cal 953, Administrator 
General of Bengal v. Balhissen II user. 

(1933) AIR 1933 Pat G (17) : 141 Ind Cas 157 : 11 Pat 701. Chaturbhuj 
Stngh v. Sarada Charan Guha. 

(192C) AIR 192G All 392 (393) • 48 All 348 : 93 Ind Cas C52, Chttar Mai v. 
Panchu Lai 

(1909) 3 Ind Cas 93 (99) (Cal), Bam Ktsto Mohapatra v. Jagannath 
Mohapravn 

The xnslilution cannot le regarded as a perpetual mi nor under disability: 
see : (1933) AIR 1933 Lab 369 (385) : 175 Ind Cas 945 (F B), Masjxd Sahid 
Ganj v. S. G. P. Committee 

(1932) AIR 1932 Mad 328 (333) : 137 Ind Cas 487, Fenyanan Chetty v. 
Gotinda Bao. 

(1930) AIR 1930 Cal 673 (C7G) : 123 Ind Cas 195, Debtndra Nath Sadhu- 
hhan v. Naharmal Jalan. 



was adverse for more than 12 jears ) 

\pp 201 : 53 Ind 

■ clialam Chetty v. 

’ . 4 1 he office will not 

however le adverse ) 

(1912) 16 Ind Cas 225 (232) (Mad), Vetraraghaxa Thathachanar v. Srini- 
raja Thathachartar. 
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50. Possession of co-trustees after division among them.— 
The fact that joiut shebaits of an institution divide the debutter 
property between them and apply the rents and profits thereof 
to their own use, will not make their possession adverse to the 
institution. The reason is, as has been seen in Notes 46 and 49 above, 
that a shebait stands m regaid to the idol in a fiduciary relation- 
■sliip and will not be permitted to set up adverse possession against 
the* institution. 1 

51. Possession of alienee from co-trustee. — Where the 
management of a religious endowment is vested in two persons, and 
■one of them alienates a part of the property of the endowment to a 
stranger, it has bepn held by the High Court of Bombay that a 
•suit by the other for the recovery of the property alienated is 
governed by Aiticle 144, that time would run from the date of the 
-alienation, and that the alienation cannot be considered to be valid 
for the lifetime of the transferor. 1 Where one co-shebait transferred 
•certain property to a stranger, and the straDger purported to come 
in only as co-sharer of the other co-shebaits, the possession of such 
stranger is merely that of a co-owner, and is not adverse to the 
others m the absence of proof of ouster * 

52. Acts referable to exercise of easement. — It has been 
seen m Note 18 ante, that possession is never considered adverse 
if it can bo referred to a lawful title. Acts, therefore, which can be 
referred to an easement right on the part of the person doing them, 
cannot be considered to be adverse to the true owner, and cannot 
constitute dispossession of the true owner, inasmuch as a dispos- 
session involves, necessarily, as seen in Note 9 ante, an atheise 
possession of the propeity as against the true owner. 111 A was the 
owner of a party wall betwoen the houses of A and B B had a 
right of easement of support foi resting his rafters on the wall. In 
a suit for possession by A of the wall, B contended that A had been 
dispossessed by B more than 12 years before suit by reason of the 

(1918) AIR 1918 Mad 183 (190) 41 lad Cas 630, Raman Somayajipad v. 
Evnhn Kutt » Kovtlamnia (Samudayi can acquire the rights of uralan 
(trustee) by prescription.) 

[See also (1923) AIR 192S Mad 327 (334) 51 Mad 720 103 Iud Cas 
305, CkochaUngam v Duraisuami (The rights of a trustee 
can be acquired by prescribing for tho«c rights )] 

Note 50 

1. (1933) AIR 1933 Cal 295 (301) GO Cal 51 111 Ind Cas 792, Surer.dra 

Krishna Roy v Ishnar J3ku bancsliuari. 

Note 51 

1. (1933) AIR 1933 Bom 26 (30) 111 Ind Cas 103, Karayan Balicant v Dot- 
tatraya Batnchandra. 

[Sec afso (1SS2-S1) 7 Mad 337 (33S). Eannan v A'jlalandaii.) 

2 (1935) AIR 1935 Cal Gil (613) 15S Ind Ca s G5G, Indian Iron d Steel Co. 
\ . Bara Gcpaf ThaKur. 

Note 52 

la.(1920) AIR 1920 Fat DS (11) : 57 Ind Cj s 51C, IMrdii Singh v. Secretary 
of State 


Arts. 142 & 144 
Notes 50-52 
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Arts. 442 & 144 fact that B had been plastering his side of the wall without inter- 
Notes 52 "5 2a ference by the plaintiff. It was held that the acts alleged to have- 
been done by B can be referred to his right of easement, that they 
were not adverse to the existing title and that they did not 
constitute any dispossession of A. 1 

"Whether the acts alleged are referable to the right of property 
or possession, or acts of mere right of easement independent of 
possession, will depend upon the facts and circumstances of the 
particular case. 8 In Watson and Co. v. The Government, 3 Sir Barnes 
Peacock, 0. J., observed as follows : 

“The exercise of such acts of ownership of jungle lands as 
would ordinarily be exercised over property of that nature would 
be evidence of possession For instance, if it were proved that 
the Ghatwals were in the habit of cutting or preserving the 
wood, gathering wax or wild honey, collecting stick, lac, etc., 
(these) may all be evidence of acts of ownership or possession; 
and those who have to deal with the facts of the case must 
determine whether the acts were referable to the right of pro- 
perty or possession or acts of mere right of easement independent 
of possession.” 

Where it was proved that the plaintiff and his ancestors had for 
many generations levied cesses and imposts, whenever they could, 
from the inhabitants of certain hills, exercised the right of hunting 
elephants and of cutting the adj'oor tree, and exacted certain 
occasional services from the hillmen, it was held that there was 
nothing in those acts which could be evidence of any proprietary 
right in the soil of the hills, but that they were acts of mere right- 
of easement independent of possession.* 

52a. Adverse possession — Yendor and vendee. — Where a. 
person sells immovable property to another hut continues in 
possession of the property, the vendor’s possession is adverse against- 
the vendee from the date of the sale, 1 though the vendee may not 
have paid the purchase-money. 2 

1. (1903) 31 Mad 523 (529) : 4 Iod Cas 619, Sintrlrasasfrtol v. Govmda Honda — 

rayan. 

2. (1867) 8 Suth W R 343 (350), The Goicmment v. Rajah Raj Ktshen Singh. 

(18G5) 3 Suth W R 73 (80) . Beng L R Supp Vol 182, R. Watson A Co. v. 

The Government. 

3 (18G5) 3 Suth W R 73 (80) : Beug L R Supp Vol. 182. 

4 (1807) 8 Suth VT R 313 (350), The Government v. Rajah Raj Ktshen Singh. 

Note 52a 

1. (1899) 13 Bom 421 (428), Sayad Nyamtitlla v. Nana Faudsha, (11 Cal 229, 

Followed.) 

(18GG) 1 Agra 110 (111), Ungnee Lall a . IToolasee. 

{See also (1886) 1896 AH W N 90 (90), Kata a. Ktshore. 

(1888) 18S3 Bom P J 234, Rama v. Jlajartmal .] 

2. (1S93) 1393 Bom P J 491, Ramjt v. Vtnaydk. 

(1910) 8 Ind Cas3G4 (3G5) : S4 Mad 513, Velayuda Chelty v. Gotindasicami 
Natcker. (Thevendocof immovable property is entitled to possession 
of property when the conieyance has been duty effected even though 
the purchase money has not been paid to the vendor.) 
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In such a case, the remedy of the vendee is by a suit for possession 
to which Art. 144 applies and not by a suit for specific pe) formance 
of a contract to which Art. 113 will apply. 8 

"Where at the date of the sale, the property is in the possession 
of a third party from whom tho vendor subsequently obtains 
possession, the vendor must be deemed to be in adverse possession 
against the vendee only from the date when tho vendor gets 
possession 4 (See Note 4 to Article 136 supra.) 

A property in the possession of a usufructuary mortgagee is sold 
first to A and then to B. B (who is not entitled to the property) 
redeems the property and enters into possession of it. B's possession 
is adverse to A from the date of his entering t nto possession and lie 
cannot be deemed to be in adverse possession from the date of the 
sale m his favour. 5 

Where property in the possession of a usufructuary mortgagee is 
sold, there can be no adverse possession by the vendor against the 
vendee till the mortgage is redeemed and possession obtained by the 
■vendor.® 

A sells a half portion of certain propeity to B but continues in 
possession of the whole property under a rent note for one > ear 
executed by B in respect of the half portion sold to him. A holds 
over after the expiry of the one year and 6ells the whole pioperty to 
C. A's suit for joint possession against C is governed, not by Article 
139 but by Article 144 The reason is that on tho expiry of the lease, 
A becomes a co.owner in possession and so the suit against C who 
derives his right from A is one against a co-oiencr in possession and 
not against a tenant holding over 7 

A sells to B property P and delivers possession of the piopeity 
toB. A then obtains from B possession of the pioperty P giving B 
in exchange, property R. Subsequently, C obtains against B a decree 
establishing that A was not entitled to the property R and that 
himself (C) was entitled to it. B then sues A for recovery of property 
P. B's right to suo accrues only from the date of the decree negativing 
A’s right to property It and J’s possession of the pioperty P becomes 
adverso to B only from sucli date 9 

A enters into a contract with B for the sale of certain pioperty 
and delivers possession of the property to B in pursuance of such 
contract Tho sale, however, is not completed. B’s possession under 
the contract for sale is only a provisional holding on the sufTeranco 

3 (1911) 9 Ind Cas 233 (239) 1911 Fun Re No 16, Bhanjan Ham v Schaura. 

4. (1833) 13 Bom 421 (428), Sfli/ad Xyamtulla v. Xana Fartdsha. 

6. (1912) 14 Ind Cas 513 (515) (Lah), Mohan Lai v Bhagu Shah 

C {1SS 7) 1657 All IV N 103 (101), Btrattgt r /.'.m Saratt 

7. (1921) AIR 1921 Bom 4G2 (4G2) CO Ind Cas 5S9, Ichalal Jagtrohandm 

Xago Sum Falun 

8. (1871) 1C Suth W R 270 (270), Xot-ul Krtsfcno Dass » De> w. 


Arts. 142 & 144- 
Note 52a 
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5,rts. 142 & Hi otA and not adverse to /l.® 


Notes 52a-52b 


See also the undermentioned decisions. 10 


52b. Possession held under mistake, if can be adverse.— 

Where A enters into possession of pioperty belonging to B, claiming 
it to be his own and denying the title of B, the possession of A is 
adverse to B althongh A may be under an honest mistake and may 
not have any intention of depriving B of any property which may 
lawfully belong to him. 1 Similarly, the fact that the true owner is 
under a mistake as to his rights and does not know that the property 
trespassed upon by another belongs to himself, will not make the 
possession of the trespasser other than adverse. 3 Even where the 
mistake is shared by both the parties, possession held under a claim 
of right by a person who really has no right to the property will be 
adverse to the true owner.* 

In some decisions, however, it has been held that where a person 
believes that he is entitled to a certain property, his possession cannot 


9. (1877) 1877 Bom P J 184, Varda v. Lakhma. 

10. (1929) AIR I929A11 799 (800):I19 IndCasllO. Ram Dubeyv.Har Narain. 

(Sale of property in possession of usufructuary mortgagee — Vendee 


i . - • 

(1936) AIR 1936 Mad 698 (COO) . 167 Ind Cas 594, AVis/nw Eurup v. 
Rasliukkath (Property of tarn-ad set apart for maintenance— Pro- 
perty in possession of tenant of tawazhi — Sale by karnavan of tarn-ad 
Tawazhi still enjoying possession for over 20 years without Inter- 
ruption-Purchaser not taking possession— Possession of tawazhi held 
adverse and purchaser could not recover property from tawazhi or 
tenants.) 

(1919) AIR 1919 Pat 447 (451, 452) : 53 Ind Cas 114, Badri Ghaudhuri v. 
Harbans Jha. (Where the owner of property executed a fraudulent 
transfer with some ulterior moth e but continued in possession of the 
property for more than 12 years, he is entitled not only to confirma- 
tion of possession but to recover possesion if he subsequently loses it, 
even though the fraud intended to be effected was effected.)' 

Note 52b 

1 (1871) 12 Eq 149 (152) : 40 L J Ch 775, Williams v. Potl. 

(1937) AIR 1937 Lah 811 1812) : 177 Ind Cas 153, Amur Nath v. Ram 
Rakha. 

(1918) AIR 191S Nag 84 (85), Bhagwan v. Sadhuram. 

(1930) AIR 1930 Jlad 679 (632) : 125 Ind Cas 545, Secretanj of State v. 
District Board of Tanjore. 

(1925) AIR 1925 Rang 111 (ill) : 83 Ind Cas 132 : 1 Rang 492, 3Ta Shan 
Va v. Somasundaram Chetty. 

2. (1936) AIR 1936 Pat 179 (183, 184) . 161 Ind Cas 855, Snsh Chandru Nandi 

v. Ramji Bachar Das. 

(1920) AIR 1920 Mad 295 (302) : 53 Ind Cas 6S9, Secretary of State f. 
Tenkatanarasimha Naidu. 

3. (1913) IB Ind Cas 669 (874) (Cal), Dicarla Nath Chowdhury Shasti 

Kinkar Banner jee. ( A and B in joint possession of A's estate under 


(1903) 23 Bom 87 (91) . 5 Bom It R G74, Pursotam v. Saga] i. 
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be adverse because there is no intention to hold adversely to any Arts. 142 & 141 
one.* Similarly, it lias been held that possession by the defendant Notes 52b -53 
whose right is admitted by the plaintiff under a mistaken belief as 
to the rights of the parties cannot be adverse to the plaintiff. 4a It 
is submitted that the above two view’s are not correct. 

In the undermentioned case, 6 a partition took placo among certain 
co-owners. But, owing to a mistake, each of the co-owners took 
possession of plots that were not allotted to him at the partition 
but to some other co-owner. Even after the mistake was discovered 
they continued to hold the same plots as before. It was held that 
the possession of none of the parties was adverse. The reason given 
was that in the circumstances of the caso the possession of each of 
the parties must be held to be permissive, inasmuch as it must be 
inferred that each of them intended to bold the plots in his posses- 
sion only so long as the plots to which he was entitled were retained 
by the other party. It was also pointed out that none of the parties 
was entitled to the possession of the plots allotted to him at the 
partition until he was dispossessed of the plots which were in his 
possession, and so the principle that possession cannot be adveise to 
a person who has no present right to possession appltcd 

A, a watandar m the Bombay Piesidency, had two sons, B and C. 

B was born prior to the adoption of A, and C after his adoption. The 
law was that only the son born after the adoption was entitled to 
the watan pioperty inherited in the adoptive family. But by mistake 
G allowed B (the son born before adoption) to sbaie in the en]oj ment 
of the property as a co-sharcr The Bombay High Couit, while 
conceding that the possession taken by a stranger under a mistake 
common to all the paities can be adverse, held that in the pecului 
circumstances of the case, the possession of B must he held to be 
j)CJ missile and not adverse to C® See also the undermentioned c.ise r 
foi a similar decision. 

53. Possession of wrongdoer must be actual. —In oidei to 
sustain a claim to land by limitation there must be actual possession 
of a person claiming as of right by himself or by persons deriung 
title from him. 1 A meie intention to possess is not sufficient. 6 Tbeie 


4 (1937) AIR 1937 Smd 7S (SO) 157 Ind Cas 2S3. 31 1 Sitabai v Junto 
4a(1921) AIR 1921 Lah 175 (175), Indar Singh \ Dahshtsha 

5 (1922) A I It 1922 Oudh 152 (156) CO Ind Cas 4Cl,Ma 2 6«i Ahmad v Fa, hat 

Ah 

C (1929) AIR 192S Bom 2S7 (2SS) . 110 Iud Cas 303, Ktshav Vagina. ath v. 
Gound 

7.(1921) AIR 1921 Lah 175(175), Zttdflr Singh v. Eal shisha 

Note 53 


w s 


act of physical po«-ewon ) 

(1927) AIR 1927 Oudh 111 (142) 1 Luck 441 9$ Ind Cas 701 
Cis39o, Burjoi Sittoh v Sidh Sail: 

2 (1935) AIR 1935 Cal 7GO (7C2) 159 Ind Ca- 752, Eha'ja n» I row 
a .Vnmnifrct Chandra Ito>, 


Utar. 
mt to 

29 OuJb 
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rts. 142 & 144 must be both absence of possession by the person who has the right 
^otes 53-54 anfi actual possession by another to bring the case within the 
Statute. 3 A trespassers adverse possession will therefore be confined 
to the area actually occupied by him. In Nagesioar Bux v. Bengal 
Coal Co.* their Lordships of the Privy Council observed as follows : 

“Now there is undoubted authority for the proposition that 
when a person without any colour of right wrongfully takes 
possession as a trespasser of the property of another, any title 
which he may acquire by adverse possession wall be strictly 
limited to what he has actually so possessed. The maxim tantum 
prescriptum quantum pos$essum is rigorously applied to him.” 4a 

"Where the defendant is in possession of some land, but it is not 
identified with the land in dispute in the suit, a plea of limitation by 
adverse possession must be rejected. 5 

Neither proof of title nor an adjudication on the question of title 
is proof of actual possession. 8 

The theory of constructive possession applies only to the rightful 
owner and not to a trespasser, 7 and he cannot acquire any title by 
prescription on the ground of any such possession. 8 

54. Adverse possession of surface and of sub-soil rights in 
the land. — .Where a person is in adverse possession of land, normally 
he will acquire not only a title to the surface but also to the sub. 
soil. 1 It has, however, been held by the Privy Council that where a 
Zamindar in India makes a grant of a permanent tenuro to another, 
the presumption is that only surface rights aie thereby granted 
and that the Zamindar remains in the eye of the law in constructive 


l . 6 Cal W N 

>i» Gupta. 
tsom. 

4, (1931) AIR 1931 P C 186 (188) : 10 Pat 407 : 58 Ind App 29 : 130 Ind Cas 
316 (PC). 


(192C) AIR 1926 Pat 335 (391) : 96 Ind Cas 1027, Keshabjt v. Shan 
Bhutan. 

5. (1932) AIR 1932 P C 126 (128): 136 Ind Cas 625 (P C), Shama Kant Lai v. 

Jlamdhan Part. 

6. (1923) AIR 1923 Sag 234 (236) : 111 Ind Cas GC2 : 24 Nag LR 143 : 29 Cii 

L Jour 902, SAriram 5amirmal. 

7. (1935) AIR 1935 Cal 7GO (762) : 159 Ind Cas 752, Bhabant Prosanna v. 

ifamndra Chandra. 

(1935) AIR 1935 Pat 251 (256) : 155 Ind Cas 122, Ml. Krishna Kuer v. 
Secretary of State. ' 

8. (1913) 20 Ind Cas 821 (823) (Cal), Budhu Kumar v. Ha fit Husain. 

(1915) AIR 1915 Cal 464 (173) • 29 Ind Cas 156, Amtrta Sundart Devi v. 
Serajuddin Ahmed, 

Note 54 

1. (1901) 1 Ch 73S (711) : 19 W B (Eng) 474 : 70 L J Ch 411 : 81 I»T 225, 
Midland Bail tcay Co. v. Wright. 




FOR POSSESSION OF IMMOVABLE ntOPERTV 


2109 


possession of the sub-soil. 8 Evidence of long possession of the surface Arts. 142 & 144 
by the tenure-holder in such cases is not evidence of adverse posses- Note S4 
sion of the sub-soil. 8 

As to adverse possession of the sub-soil, it is a well lecognised 
principle that there can be separate ownership of different strata of 
the sub-soil, at all events, where minerals are involved, and that the 
adverse possession of one strata is not necessarily adverse possession 
of another strata. 2 3 4 In Low Moor Co. v. Stanley Coal Company , 5 * 
Lord Cairns observed • 

"It is true that in cases where a man has entered upon and 
taken possession of one seam of coal, and by lapse of time has 
acquired some title to it, the law will not assume that his 
possession extends to other seams of coal lying under that 
particular line.” 

There is no presumption in law that the possession of a part 
of a seam infers possession of the whole seam, much less the seams 
in the mineral field in which part of a seam has been worked.® The 
principle underlying the propositions stated above is that title by 
adverse i>ossession can be acquired only to that area of which actual 
possession has been enjojed 7 8 

In considering the character and effect of acts of possession m 
the case of mineral fields, it is, however, necessary to bear m mind the 
nature of the subject and the i>ossession of which it is susceptible. 

Owing to the inaccessibility of minerals in the earth, it is not possible 
to take actual physical possession at once of a whole mineral field, 
it can be occupied only by extracting the minerals and until the 
whole minerals are exhausted the physical occupation must neces- 
sarily he partial 8 It w, howevei, necessarj that the working of the 
minerals should be so general ns to indicate that the defendant had 
taken possession of the whole mineral field The removal of a small 
quantity of mineral from here and there will not lie sufficient 8b Cut 

2. (mi) AIR 1951 V C 89 (B9) 58 Ind App 125 58 Cal 1187 131 Ind Cas 

753 (P C), Gobxnda Karayan Singh \ Sham Lai Singh 

(1931) AIR 1931 P C 1G2 (1G4) 132 Ind Cas G10 58 Ind App 223 59 Cal 

BO (P C), Bhupeitdrn Naiayan v. Rajesuar Piosad 

3. (1931) AIR 1931 P C 89 (91) 131 Ind Cas 753 53 Ind App 125 53 Cal 

1187 (P C), Oobtnda A r nrnynii Singh a Sham Lai Singh 

4 (1931) AIR 1931 P C JC8 (IG1) 132 Ind Cas CIO 5S Ind App 223 59 Cal 

80 (P C), Blutptrtdra Narayan \ Rajrtuar Prosad 

5 (I67G) 34 L T (N S) 18G 

0. (1931) AIR 1931 P C ISO (183) 10 Pat 407 5S Ind App 29 130 Ind Cas 

315 (P C), Kageshitar But Roy a Bengal Coal Co Ltd. 

7. (1931) A I R 1931 P C 180 (189) 130 Ind Cas 315 53 Ind App 29 10 Pat 

407 (P C), Kageshu ar Bax Ray \ Bengal Coal Co , Ltd. 

See alto Note 7 ante. 

8. (1931) AIR 1931 P C 1SG (ISS) 180 lad Cas 815 58 lad App 29 . 10 Tat 

407 (P C), Kageshliar Bux Roy \ Bmgtil Coni Co Ltd 

8a (1935) AIR 1935 Pat 33 (30) 13 Pat 517 150 Ind Cas ISC, Multolfjlu 

Rationt v Mtdaaporc Zamtndary Co Ltd. 

8b (1935) AIR 1935 Pat S3 (36) _ 13 Pat 517. 156 Ind Cas 13C, 

J'nftflttt \ J/irfnnjwf Zammdarn Co Ltd 
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Arts. 142 & 145 where the defendants wrongdoers, in assertion of their right to the 
Notes 54-56 minerals under a particular area of land, sank three pits at different 
points, two of these being half a mile distant fiom the third, selecting 
the places at their own discretion, brought plants on the land and 
erected bungalows for employees, it was held by their Lordships of 
the Privy Council that adverse possession of the whole mineral field 
under the area was established. Their Lordships observed : 

“It is nothing to the purpose that the Company may not have 
worked any one pit for twelve years continuously, if for twelve 
years they have carried on operations in various parts of the 
mineral field. The fact that one pit in a mineral field is disconti- 
nued and another opened in a different part of the field, and that 
bores are sunk in likely places, is excellent proof of possession 
of the whole area.” 9 

55. Possession of person who could not advance a hostile 
title. — It has been seen in Note 16 ante, that adverse possession 
necessarily implies a possession in denial of the title of the truo 
owner. It follows that where the wrongdoer is not permitted by law 
to advance any hostile title to the true owner, his possession cannot 
be adverse to the true owner. 1 It is a general principle of law, as 
has been seen in Note 18 ante, that a person whose possession can 
be referred to a lawful title will not be permitted to show that his 
possession was hostile to another title, and that his possession will 
not therefore bo adverse to the person in whom such other title is 
vested. It is on this principle that tho possession of one co-owner 
is not adverse to the other co-owners (see Note 35), and the 
possession of a trustee is not adverse to the cestui que trust (see 
Note 46). See also Notes 80 and 81 infra . 

56. Permissive possession. — A permissivo possession is not one 
in denial of the title of the true owner and is consequently not 
adverse to the true owner. It will not enable the possessor to obtain 
a title by adverse possession 1 Tho mere fact that the document 

0. (1031) AIR 1031 P O 18C (189, 180) : 130 Ind Cas 315 . 58 Ind App 20 : 10 

Pat 407 (P C), Nagesliwar Bux Boy v. Bengal Coal Co. Ltd. 

Note 55 

1. (1039) AIR 1033 Nag S35 (347) : 177 Ind Cas 0 (F B), Asaram v. LudhC’ 

shivar. 

Note 56 

1 (1934) AIR 1034 P C 07 (68) . 12 Rang 238 : 147 Ind Cas 328 (P C), Lim 

Charlie v. Official Becener. 

(1934) AIR 1934 P C 77 (81) • 147 Ind Cas 837 : Cl Ind App 50 : 56 All 

.on, in I,,., T»_.T r" -> 3 RrtfclfH. 

! : 80 Ind Cas 

. • 513 : 2 Cal L 

ar 788 (P C), 

(1933) AIR 1933 Cal 102 (103) : 140 Ind Cas 799, Hussain v. 

Md. Abdur Bahim. 

(1936) AIR 1936 Lah 673 (674) . ICO Ind Cas 1033, Mohammad Tal.ub v. 

A'nrjm. 
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granting the permission is not valid, will not make the possession 
other than permissive. 8 

Possession is, however, piima facte adverse, 3 and theiefore the 
burden of proving permissive possession is upon the party alleging 
the same. 4 It is not necessary that the permission should be exp) ess. 
It may he implied from the facts and circumstauces of the case. 


(1920) AIR 1926 Oudh 353 (355) . 91 Ind Cas 779, Ahmad Shanff v. 
Uinrao Beg (Defendant proved to be in permissive possession. Finn* 
tid entitled to possession though he failed to establish tho contract of 
tenancy set up by him ) 

(1918) 16 Ind Cas 367 (368) (Oudh), Handt v. Bagar Hussain. (Possession 
of a Muhammadan widow under an arrangement — Held permissive ) 

(1892-96) 2 Upp Bur Rul 363 (361), Maung Lin v. Mating Shtvc Thaw 

(1899) 1898 Bom P J 36, Gurangauda v, Basaia. 

(1930) AIR 1930 Bom 81 (95) • 53 Bom 792 123 Ind Cas 481, Gujral 

G tuning and Manufacturing Co \. Motilal Hirabhai Spinning <£ 
H'caring Co. (Agent of plaintiff permitting defendant to build upon 
plaintiff's site ) 

(1929) AIR 1929 All 803 (803,809) : 118 Ind Cas 709, Mt. Ajaib v. Noor 
Khan. 

(1915) AIR 1915 AH 87 (87) 26 Ind Cas 622, Bachclia v Shtam Lai. 

(Placing tana in a particular land bv consent ) 

. (1933) A I R 1933 Cal 539 (511) 116 Ind Cas 427, Brajcndra Kxsliore v. 
Isuar Kaibarta 

(1930) AIR 1930 Cal 5S6 (5S7) 123 Ind Cis 214, Jadav Chandra v .tlr»r 
Chandra 

(1915) A I R 1915 Nag 29 (32) : 31 Ind Cas 171 • 12 Nag L R 75, Nantng 

Das v. Ratanlal, 

(1920) AIR 1920 Oudh 30 (30) • 51 Ind Cas 261, Rameshwar Baksh Singh 
v Dicarka. (The fact that the licensee has improved buildings on the 
land or has replaced erections would not confer such a title upon him.) 

(1927) A I R 1927 Oudh 206 (207) . 102 Ind Cas 2G, Thakur Prasad v. 
Thomktnson 

(1690) 3 C P L R ICO (160), Durga Patel v Atmaiam Pou.ar 

(1930) AIR 1930 Pesh 217 (229) 103 Ind Cas 230, Sujan Singh v. Sccrc ♦ 
taiy of State 

(lb70) 13 Suth W R 311 (311) 5 Ecng L R \pp 12, Attar v Bam Manick 

Roy 

(1915) AIR 1915 Nag 119 (121) 11 Nag L R 120 31 Ind Cas 307, Saram 
v Bihari. 

2. (1925) AIR 1925 Mad 1279 (1280) 91 Ind Cas 505, Ramanujacliaryulu v. 
Mangarao. 

3 (1913) 21 Ind Cas 765 (707) (Mad), Rompicherla v Shaik Ismail Sahib. 

(1912) 15 Ind Cas 146 (151) (Mad), Ambalaiana Chetty v. Smjaraiclu 
Odd i/u r. 

(1932) AIR 1932 Oudh 135 (ISO) 135 Ind Cis 6S9, Indar Gir v Special 
.Unnajt’r, Court of H’arifs, Balrampur Estate. 

(1923) AIR 1929 Luh 959 (959) 113 Ind Cas 115, Mamman v. Kallumal. 
i, (1920) AIR 1920 Lab 475 (475), 2/ir Mahfuz Ah ' Iff. Mahomed Zamanv 
Bega m 

(1911) 11 Ind Cas 777 (777) (Low Bur), .l/i J/i/U v. L T Chaing 

(1929) AIR 1920 Rung 153 (151) 7 Rang S5 117 Ind Cas 591. V Maunj 
Oyi \ J/ahhj; On Btcin 

(18S7) 11 Bom 221 (221) (Note 6), Yithoba v. Saroyan 

(1900) 2 Bom L R 110 (111), Basapa v. Basapa (Po-«c«'ion is evidence of 
title, and is primarily exclusive It is for him who impugns the exclu- 
sive title to show that the possession originated in x™ way which 
has preserved his own right ) 

(1933) AIR 1933 Nag 112 (113, 111) 29 Nag L R !•* Ill Ind Cas 69G, 
Jai Krishna v Bobu. 


Arts. 142 & 14 
Note 56 



Avis. 142 & 144 Thus, a tenant of a Zamindar occupying adjoining vacant land of the 
Note 56 Zamindar for purposes ancillary to agriculture will be deemed to be 
in such occupation with the implied permission of the Zamindar. 5 
The Question whether a possession is permissive or otherwise is one 
of fact depending npon the circumstances of the particular case. 8 

Where possession is proved to be in its origin permissive, it will 
be presumed that it continued to be of the same character until and 
unless something occurred to make it adverse. 7 The onus is on the 
permissive occupant to show when and how his possession became 
adverse. 8 In order to discharge this there must be clear and affirma- 
tive evidence to establish the change in the character of possession* 
There must be an open and explicit disavowal and disclaimer brought 

(1929) AIR 1929 Ban? 170 (171) : 120 Ind Cas 662, Jfarm? Ba Than v. 
Haling Setn Il'in. 

S« also Xole ST infra. 

5. (1923) AIR 1923 All 110 (HO) : 44 All 72G : 77 Ind Cas 140, BhojRajf. 
Har Deea. 

[See also (1917) AIR 1917 An 1S2 (1S3) 41 Ind Cas G13, Puttu Hal 
v. Bharat Indu. 

(1915) AIR 1915 All 312 (112) : 29 Ind Cas 2G4, Padarath Teieari v. 
Baz Singh. 

(1930) AIR 1930 Lah 354 (3*5) : 120 Ind Cas G02. Sundar Das v. 
Hd. JLkrasn Khan.] 

C. (1922) AIR 1922 Oudh 152 (155) : 66 Ind Cas 4G1, Haqbul Ahmad v. 

Farhat Ah. (Permissive position is a question of legal inference to 
be drawn from the particular rirewnstanres of tbe case.) 
to instances of pertnissire possession, see the undermentioned cases also ; 
(1929) AIR 1929 All 6S3 (SS4, 555) : 122 Ind Cas 737, Kasstm Abbas r. 
Hans Ram. (Possession of parti plot of land by ryot is not adverse bat 
permissive ) 

■ « .. v. Chaganlalea, 

: . . ■ PAaf Sirgh v. 

. • 1 .s not adverse ) 

... , • ■ . v. Dhclu Rai. 

. ' ' ' iislian Singh v, 

. ... the abadi of a 

village and occupied it for over twelve years, is not sufficient to 
establish a title against a zamindar by adverse possession ) 

V. (1925) A I R 1923 Cal 53’ (553) : 117 Ind Cas 532, Honmotha Hath v. Be. 
pin Dehart/. 

(1922) AIR 1922 All 411 (412) : 77 Ind Cas 107, Jelhu Histr v. Godaicnn 
Dutt. 

(1SC9) 12 Suth \V R 107 (165), KhurucXdharee Singh v. Reiratlall Singh. 
(1920) AIR 192G Sind 71 (73) : 90 Ind Cas 1007 : 21 Sind L R 1S5, 

- " . - * T ”•> V ~ 

■ ' ■ »r» ■ I ' nd Cas 230, Sujan 

< - • • ’ ' Jiceusos can never 

8. (1570) 2 SWPHCR 1G (17), IVahee^nl-Deen v. Jhungore. 

(19C9) 1 led Cas POG {'OG) IMad), Sataraja -liyer v. Subramania Iyer. 

(1920) 3* Mad L Jonr 15 (15)(Jour). (Critical note on 41 AU GOO; AIR 1919 
All 403, Jatchand v. Otricar Singh ) 

(1919) AIR 1919 Mad 215 (21G) : 53 Ind Cas 1G1, Tenlafniulirt Rote v. 


O. (1*G S ) 2 27 \V 1’ II C R 1G (17), IVnftre-ood-IVm v. Jhungore. 


Bhaiyalal 
* v. Stdil. 
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to the knowledge of the owner. 10 The mere fact of long user 11 by the 
permissive occupant is not sufficient to alter the character of the 
permissive possession into an adverse one. Where the defendant had 
been let into possession even during the minority of the plaintiff, 
and the latter filed his suit more than seventeen years after he 
attained majority, it was held that the plaintiff was entitled to 
succeed if the defendant failed to show that the character of his 
possession had become adverse to the plaintiff more than twelve 
years before suit. 1 * 

Where the possession by the defendant of a portion of certain 
property is shown to be permissive, it may bo piesmned that the 
possession of the other poitions of the property also was permissive 
in the absence of evidence to the contrary. 11 

Where the possession of the defendant is at the start adverse 
to the plaintiff, it cannot, by virtue of subsequent events, become a 
permissive one. 14 

A suit against a person who entered on the property with the 
permission of the plaintiff, but whose possession has become adverse 
to the plaintiff, would be governed by Article 144 and not Article 142, 
inasmuch as the original entry of the defendant was not in contra- 
vention of the plaintiff’s title and there was no dispossession or 
discontinuance of possession by the plaintiff. 15 

57. Possession of agents, servants, etc. — If a person enters 
into jiossession as agent of another and on his request, his possession 
•cannot be treated as that of an owner or as an independent 
possession. 1 His possession is really, in law, the possession of the 

(1921) AIR 1921 Oudh 124 (125) 63 Ind Cos 281 24 Oudh Cas 155, Ala- 
hendra Bahadur Singh v Chandrapal Singh (The decision also 
seems to hold that a mortgagee's possession as such is pcrnumie It 
is submitted that this is not correct — Sea Note 57, infra ) 


(1933) AIR 1933 Gal 102 (103) 140 Ind Cas 799, Zainuddm ffossaui v. 

Md Abdur Rahim 

[See also (1SG6) 4 BomHC R App Cas 155 (lC3),22adl(a!>at v Shama ] 
11. (1921) AIR 1921 All 294 (295) G3 Ind Cas 493, Rama Ohatia v. llemanta 
Auwart Deb i 

(1924) AIR 1924 Lah 315 (315) 71 Ind Cas 618, Bhag Sin jh v A hushal 
Singh 

12 (1334) 1834 Pun Ro No 94, Bela Singh v Buta 

13. (1927) AIR 1927 Oudh 532 (5S4) 101 Ind Cas 730, Ram Abhilah v. Chau- 

[See also (1930) AIR 1930 Lah 437 (437) 129 Ind Cas 839. JtfaJia 
Ditta \ Budha (J at first in permissive possession of a portion 
of the area — Ills absorption of the rest is not adverse )] 

14. (1929) AIR 1929 Pat 117 (I2i) S Pat 549 115 Ind Cas 699. Bagesuar* 

Charan Singh v Jagarnath Kauri 

15 (1933) AIR 1933 Cal 102 (103) 140 Ind C»s 799, Zamuddm Ho-iain r. 

Md Abdur Rahim 

Note 57 

1. (1935) 159 Ind Cts 322 (324) (P C). BArama Am v. Goman An. 

Iam. 133 


Arts. 142 & 144 
Notes 56-97 
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Arts. 142 & 144 principal. 2 And so long as the agency continues, the character of 
. Note 57 the agent’s possession is not altered. Thus, where a person starts 
managing the property of a minor as his. agent and continues to 
manage the same even after the minor has become a major, he 
cannot acquire a title to the property by adverse possession, although 
he continues to be in possession for more than twelve years after the 
minor attains majority. 8 It has been held in the undermentioned 
cases 1 that the possession of an agent is permissive. It is submitted 
that this view does not seem to be correct. An agent’s possession is 
on behalf of the principal, while a permissive possession is one which 
a person enjoys on his own behalf though with the permission of 
another. 

An agency may be express or implied, and hence where the 
possession of a person can be traced to an implied agency, such 
possession cannot be treated as adverse. 6 Thus, where a Buddhist 
father on his remarriage made over the land in suit to his four 
children by the first wife by a registered deed towards their mother's 
share of inheritance in full satisfaction thereof, but himself continued 
to be in possession and managed the land for the joint benefit of all* 
it was held that the possession of the father was not adverse to his 
children but only as agent and manager for the benefit of all the 
co-owners. 0 On the same principle, where a person who is the only 
male member in the family manages the property on behalf of his 
brother's widow, his possession is not adverse to the widow. 7 Simi- 
larly, the possession of a managing membe r of a joint Hindu family 

(1692) 1892 Bom P J 101, Ramrav Dharamrav \. Qanesh Bamehandra. 

(1868) 18C8 Tun Re No. 104, Ahmed Tar v. Shah DuUh. 

(1929) AIR 1929 All 541 (542) : 114 Ind Cas 893, Oirdhan v. Jodha. 

(1933) AIR 1933 Lah 78G (789) 149 Ind Cas 509, Ilussam Ali Shah v. Sar- 
dai AU Shah. 

[See also (167 C) 1876 Bom P J 59, Rango v. Collector of Nasih. (Per- 
son though having right_in himself accepting agency from 
another cannot plead adverse possession against the latter.) 

(1875) 23 Suth W R 93 (94), Atun <4l» Khan Bahadur v Surussutty 
Debut. (Where on agent holds the lands of two principals and 
one of them claims the land of the other by adverse possession 


2. (1871) L R 12 Eq 149 (151, 152) • 40 L 3 Ch 775, iriRiatni v. Pott. 

See also Note 11, ante , 

S (1694) 1881 ran Re No. 94, Bela Stngh v. But a. 

4. (1926) AIR 1920 Nag 28G (237) 92 Ind Cas 164’. 27 Cri L Jour 212, Baiirao 

v. ]f( Badtbat 

(1904) 9 Col W N COS (C70), Jogendra Nath Stngh r. Kaltcharan Boy. 

5. (1SG8) 18C9 Pun Rc No. 104, Ahmed Tar v. Shah Buhsh. 

C. (1929) AIR 1929 Rang 13 (15) : 105 Ind Cas 593 . 5 Rang 576, Mating Aung 
Tun v. Mating San Xyttn. 

7. (1924) A I R 1924 Bom 4C9 (ICO) . 87 Ind Cas 705, Kallapva Mallavra v. 
Kallaypa Ntngajgnt. 

(1693) 13 Cal LR 329 (328). Mad Alt Mtrdha v. Tot^art Bxbt (Where a 
female lives »Hli her male relatives, the ordinary presumption is that 
they manage her propertv for her, and do not hold it adversely.) 
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is by and on behalf of the family as agent and cannot be treated as 
adverse to the other members of the family . 8 

Where, however, the agency has terminated, as for instance, by 
the agent’s dismissal, the possession of the erstwhile agent thereafter 
is not on behalf of the principal but on his own account . 9 It is also 
open to the agent after an open and notorious disavowal of tho 
agency to acquire a title by prescription 10 The repudiation of the 
agency should, however, be distinct 11 and to the Knowledge of the 
principal , 1S and accompanied by some overt act which would amount 
to an active assertion of an adverse right . 18 An agent cannot by a 
mere wish or volition change the character of his possession . 14 

Where the agent ties passed into another man’s property, it was 
held in the undermentioned case 15 that such trespass on his part was 
an individual act, and that unless there was clear and cogent 
evidence to show that tho trespass had been committed by the agent 
in the interest of the principal, it could not be held that the latter 
was in any w ay benefited by such trespass. 

The principles discussed above apply also to the case of a posses- 
sion by a servant, which is only on behalf of the master . 10 

(1017) AIR 1917 Pat 303 (394) 41 Ind Cas 89, Jagu .Vandal v. Madhab 
Mandal. (The possession of tbe male members of the propositus family 
where the daughter was entitled to the property of her father governed 
by Dayabhaga School must be presumed to be on behalf of the 
daughter ) 

(Sec also (190C) 190G Fun L R No 89 (93) 190G Pun Re No. 83 . 

1903 Pun W R No. 74, ilt Dhan Pen \ Kansh* Pam 
(1876) 25 Suth W R 439 (442), Snil Abdool Alt v Mt. Kulsum. 

(Mahomcdan brother managing his 6istcr‘s property.)] 

8. (1673) 20 Suth W R 330 (331), Untbtka Soonduree Dosscc v Sharna Chum 
Gooho 

[See also (ISG5) 2 Suth W R 181 (181), Mahomed Mudun v Rhode - 

'for 

29 


10 (1918) AIR 1918 Mad 183 (190) . 44 Ind Cas G30, Raman Somayajipad v 
Kunhn Ruth Romllannnn 
(1893) 1G Mad 45G (459), Sankaran v A'rtsfma 
11. (1S93) 17 Bijm 755 (75S), Savad Alamkhan a Yasmkhan. 

12 (1931) 1931 Mid W N 85G (S5G), Lakshmviarayan .Vatarfa v Madappa- 

l/'ja 

13 (1905)7 Bom L R 83G (541), Raghunathji Vulchand v. JVjiuindaj 

Madhai ji 

(191G) AIR 1910 Bom G3 (7G) 33 Ind Cas 552 41 Bom 315, Laxmipati- 
rao v Yenkatesh 

(1911) AIR 1914 Bom 290 (297 , 298) 21 Ind Cas 703 (704) SS Bom 53, 
Arisfuut Dint \ Hal Dmt [Held, mere withholding of rent for 2 or 3 
years docs not necessarily amount to an overt act ) 

14 (1854) 12 Bom 822 (324), Muljt Bhulabai v .VanoJiflr Ganesh. 

(1901)8 Bom L R G73 (G75), Pemraj Chandrabhan v Shnpat Xarayan. 
(Execution of a will bv tbe manager n, not sufficient ) 

15. (1937) AIR 1937 Lah 652 (556) ILK (1937) Lah 27G 172 Ind Cas 37, 
Za ffar Hussain a. Mahomed Ghiasud fin 

fS« also ( 1887 ) L R IS Q 13 D 79G(«14) 56 L J Q B SOJ, LwiJ v 
Aentifly ) 

10 . (1SSS) 12 Bom 822 (324), .Vtilji ZPtufabat v .1/ar.eAar GuncsH. 


Arts, 142 & 144 
Note B7 
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Arts, 142 & 145 principal. 2 And so long as the agency continues, the character of 
. Note 57 the agent’s possession is not altered. Thus, where a person starts- 
managing the property of a minor as his, agent and continues to 
manage the same even after the minor has become a major, he 
cannot acquire a title to the property by adverse possession, although 
he continues to be in possession for more than twelve years after the 
minor attains majority.* It has been held in the undermentioned 
cases* that the possession of an agent is permissive. It is submitted 
that this view does not seem to be correct. An agent's possession is 
on behalf of the principal, while a permissive possession is one which 
a person enpys on his own behalf though with the permission of 
another. 

An agency may be express or implied, and hence where the 
possession of a person can be traced to an implied agency, such 
possession cannot be treated as adverse. 6 Thus, where a Buddhist 
father on bis remarriage made over the land in suit to his four 
children by the first wife by a registered deed towards their mother’s^ 
Bhare of inheritance in full satisfaction thereof, but himself continued 
to be in possession and managed the land for the joint benefit of all*, 
it was held that the possession of the father was not adverse to bis 
children but only as agent and manager for the benefit of all the 
co-owners 6 On the same principle, where a person who is tho only 
male member in the family manages the property on behalf of his 
brother’s widow, his possession is not adverse to the widow. 7 Simi- 
larly, the possession of a managing member of a joint Hindu family 

(1802) 1802 Bom P J 101, Ramrav Dharamrav v. Ganesh Ramchandra. 

(1808) 1868 Pun Ro No. 104, Ahmed Far v. Shah Bukih. 

(1029) AIR 1929 All 541 (542) : 114 InS Cas 693, Girdhari v. Jodha. 

(1933) AIR 1933 Lah 786 (789). 149IndCas 509, Ilussam Alt Shah v. Sar- 
dar Alt Shah. 

[See also (1876) 1876 Bom P J 69, Rango v. Collector of Nasik. (Per- 
son though having right_in himself accepting agency from 
another cannot plead adverse possession against the latter.) 

(1875) 23 Buth \V R 93 (94), At\m *!!» Khan Bahadur ,y. Surussutty 
Deb in. (Where _ an agent holds the lands of two principals and 
one of them claims tho land of the other hy adverse possession 
through the possession of the agent of such land, he must prove- 
that such adverse claim has been brought to the notice of the 
other and that the agent has been holding his land adversely to 
such other.)] 

2. (1871) L R 12 Eq 149 (151, 152) • 40 L J Ch 775, Wtlhams 'v, PotJ. 

See also Note 11, ante, 

3. (1884) 1884 Pun Re No 94, Bela Singh v. Buta % 

4 (192C) AIR 1926 Nag 280 (287) 92 Ind Cas 164. 27 Cri L Jour 212, Bajirao 
▼. Mt. Dadtbm 

(1904) 9 Cal W N CG3 (670), Jogendra Kath Singh v. A’alicJiaran Roy. 

5. (16CS) 18GS Pun Re No. 104, Ahmed Yar v. Shah Bulsh. 

C. (1929) AIR 1923 Rang 13 (15) : 105 Ind Cas 503 : 5 RaDg 576, Mating Aung 
Tun v Mating San Nytin. 

7. (1924) A I R 1924 Horn 469 (469) : 87 Ind Cas 705, Kallappa Mallappa v. 

■ ' ' . 1 ■ here a 

' * s that 
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“They are umble to affirm as a genera! proposition of law 
that a person who is, in fact, in possession of land under a 
tenancy or occupancy title can by mere assertion in a judicial 
proceeding and the lapse of six or twelve years, without that 
assertion having been successfully challenged, obtain a title as 
an under-propnetor to the land.” 

The mere non-payment of rent or discontinuance in the pay nient 
of rent cannot by itself create an adverse possession. 5 

See also Notes 12 and 13 to Art. 139 ante for a fuller discussion. 

59a. Encroachment by tenant. — Where a tenant encroaches 
on land which adjoins his bolding and which belongs to the same 
landlord, tho possession by the tenant of the land so encroached 
upon would be adverse to the landlord. 1 The right acquired by the 
tenant by such adverse possession for the statutory period would 
depend on the nature of the right in assertion of which the adverse 
possession was held. Thus, where the tenant was m adverse posses- 
sion claiming an absolute right in the land, he would acquire by 
prescription an absolute title to the land : But where the tenant 
merely claims to be a tenant of the land, he can acquire only a 
tenancy in the land. 5 The general presumption is that the tenant 
only claims the additional land as part of his holding. Hence, unless 
some act is proved on bis part which shows that his intention was 
to assert an absolute title to tho land, it will be piesumed that he 
only asserted a right to a limited interest m the land as forming 
part of his tenancy. 4 In Gooroodas Hoy v Issur Chunder Bose,* 
Markby, J. observed as follows “We think the true presumption as 
to encroachments made by a tenant during his tenancy upon the 
adjoining lands of his landlord is that the lands so encroached upon 
are added to the tenure, and form part thereof for the benebt of the 
tenant so long as the original holding continues, and afterwards for 
the benefit of his landlord, unless it clearly appeared by some act 

5 (1922) AIR 1922 P C 272 (27$) 49 Ind App 399 2 Pat 33 71 led Cas 
9SJ (PC), Jagdto Xaram Singh v Pafiro Sinafc 140 Cal 173, 
Approved ) 

Note 59a 

1. (1929) AIR 1929 Pat 021 (620) 117 Ind Cas G3< I'l/uaUan Sin?* v 

Chathu Sahi 

2. (192G) AIR 192G Cal 633 (-35) 95 Ind Cas C22, thrm-lra Xarawn v 

Jfcumur Pramantt 

3. (192G) AIR 192G Cal 634 (630 92 Ind Cas 9C3, GepoJ CAardru v Satya 

(1930) AIR 1930 Cal 579 (5*3) 127 Ind Cas 7C3 57 Cal 371, Mm* .M’.fP.i 
Pan v. Mani’al Jana. 

(1903) 2 Cal L Jour 125 (135), Ish in Chindra dfi/Vr v Pa,«j Jlinranjin 
,..t.) AIR 19-26 Cal 6*3 (**5) 95 Ini Cas 622. DexenJra .Vara-an t 

JAumtir Pranam’.. 

ui) 10 Ind Cas 575 (576) : 35 Mad C13, Jfi.fAi.rjli. Tket in v HS-ert 
GcrJtn Orr. 

■) 2 Cal Ii Jour 125 (135), J*Aan Otar. ira '/i!.Vr v s Pa u Pa*nranjan 
* 22 Sntli W R 24G (247) 


Arts. 142 & 144 
Notes 59 -59a 
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Arts. 152 & 145 
Notes 68-59 


58. Possession by husband or wife. — Where a man and his 
wife are living together, and the husband is in possession of the 
wife’s property, his possession must be considered to be on behalf of 
his wife and not adverse to her. 1 In such a case, the husband is 
presumed to be the agent of his wife. 2 On the same principle it has 
been held that where a Mahomedan sells to his wife certain property 
in lieu of her mehr (dower) but himself continues in possession there- 
of, his possession is on behalf of his wife and not adverse to her. 3 

It follows from what has been said above that where the husband 
and wife are in joint possession, no question of adverse possession 
can arise as between them. 4 

A wife, who holds possession on behalf of her husband during his 
absence, cannot, on the same principle, acquire a title by adverse 
possession against the husband. 6 

69. Possession of tenant. — As has been seen in Note 12 to 
Article 139, a tenant’s possession is not adverse to his landlord. 1 
The reason is that a tenant cannot dispute his landlord’s title so long 
as he remains m possession under an agreement which he made with 
him. 8 In Muhammad Mumtaz Alt Khan v. Dhanna Singh, 9 their 
Lordships of the Privy Council affirmed the observation they had 
made in Muhammad Mumtaz Ali Khan v. Mohan Singh* to the 
f ollowing effect : 

(18G9) II Suth W R S33 (334), MeherAhv. Golam Nueuff. (Possession held by 
a servant under a decree which reserves master’s right to dismiss him.) 

(1878) 1878 Bom F J 186, Ramachandra v. Gunwantrao. 

Note 58 

1. (1875) 24 Suth W R 274 (275), Sooda Sam Doss v. Joogul Exshore Gupto. 

(1868) 9 Suth \Y R 153 (153), Abdool Alx v. -Eurrummssa. (Suit by a Maho- 


2. (1876) 

3. (1916) AIR 1916 Bom 159 (161, 1C2) : 41 Bom 5 : 3G Ind Cas 715, Ibrahim 

Shura Jamnu v. Isa Easul Jamnu. 

4. (1928) AIR 1928 Nag 275 (276) • 108 Ind Cas 435, Mayadad Khan v. 

Hazar i Lai. 

6. (1B78) 4 Cal 327 (329) : 2 Shomo L R 106, Be joy Okunder Saner jx v. Rally 
rrosonno Mooherj ». 

Note 59 

1. (1902) 25 Mad 507 (511) : 12 Mad L Jonr 119, Srshamma She Halt v. 

Chxclaya Ilegade. 

(1873) 20 Sath W R 398 (399), Sungsraj Shookta v. Megh Lall Pooree Gos - 
sem (Tho possession of n sub-lessee of the tenant cannot fco adverse fo 
the superior landlord.) 

(1928) 117 Ind Cas 812 (845) . 82 Cal W N 720 (723), Be joy Chand v. Sulu- 
marx JVti 

(1872) 18 Suth W It 443 (444), Ldkhoo Khan v. Wxte. 

(1631) 8 Cal 79 (81) : 10 Cal L R 118 : 9 Cal L R 173, JCasimtinntm Sibt r, 
Nxlrutton Hose. 

2. (1935) AIR 1935 P 0 59 (01) : 154 Ind Cas 945 (PC), Chandnka Prasada v. 

S II rf C. I By Co 

3. (1929) 121 Ind Cas 530 (532) : 58 Mad L Jour 22C (228) (P C). 

4 . (1923) A I It 1923 P C 118 (121) : 50 Ind App 202 : 26 Oudh Cas 231 : 45 All 

419 74 Ind Cas 47G (P C) 
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“They are unable to affirm as a geneial proposition of law Arts. 142 & 144 
that a person who is, in fact, in possession of land under a Notes 89 -59a 
tenancy or occupancy title can by mere asseition in a judicial 
proceeding and the lapse of six or twelve years, without that 
assertion having been successfully challenged, obtain a title as 
an undor-propnetor to the land.’’ 

The mere non-payment of rent or discontinuance in the payment 
of rent cannot by itself create an adveise possession 5 

See also Notes 12 and 13 to Ait. 139 ante foi a fuller discussion. 

59a. Encroachment by tenant. — Where a tenant encroaches 
on land which adjoins his holding and which belongs to the same 
landlord, tho possession by the tenant of the land so encroached 
upon would bo adveise to the landlord. 1 The right acquired by the 
tenant by such adveise possession for the statutory period would 
depend on the natuie of the right in assertion of which the adverse 
possession was held. Thus, where the tenant was in adverse posses- 
sion claiming an absolute light in the land, he would acquire by 
prescription an absolute title to the land. 2 But whcie the tenant 
merely claims to be a tenant of the land, lie can accjuire only a 
tenancy in tho land s The general presumption is that the tenant 
only claims the additional land as part of his holding. Hence, unless 
some act is proved on his part which shows that his intention was 
to assert an absoluto title to the land, it will be presumed that he 
only asserted a right to a limited interest in tho land as forming 
part of his tenancy 1 In Gooroodai Roy v Issur Chunder Bose, & 

Markby, J observed as follows "We think the true presumption as 
to encroachments made by a tenant during his tenancy upon tho 
adjoining lands of his landlord is that the lands so encroached upon 
are added to tho tenure, and foim part thereof for tho benefit of tho 
tenant so long as the original holding continues, and aftei wards for 
tho bonofit of his landlord, unless it clearly appeared by some act 

5 (1922) AIR 1922 P C 272 (278) 49 Ind App 399 2 Pat 38 71 Ind Cas 

931 (PC), Jagdeo A’ dram Singh \ Baldto Singh. (10 Cal 173, 

Approved ) 

Note 59a 

1 (1929) AIR 1929 Pat 024 (026) 117 Ind Css 631. Uamlahhan Singh v 

CftnfJiu Sahi 

2 (1926) AIR 192G Cal S33 (bS5) 95 Ind Cas 622, Dntndra Sara van v 

Jhumvr PrflmaniA. 

3 (1926) AIR 1926 Cal C34 (C3G) 92 Ind Cia 963, Gop.il Chandra v Satya 

Bhanu 

(1930) AIR 1930 Cal 679 (5S3) 127 Ind Cas 763 57 Cal 371, Muhtolesh* 

Dost % MrtnilflJ Jana 

(1905) 2 Cal L Jour 125 (135), Jshan Chandra Mit'er v Raja Ramranj\n 
(1920) AIR 1926 Csl 6S3 (SS5) 95 Ind Cas 622, Deiendra Saroyan v 

Jhutnur Pramanxh 

4. (1911) 10 Ind Cas 575 (570) 35 Mad 619. .Vutfcuralu Theian v R .'*r» 

Garden Orr. 

(1905) 2 Csl L Jour 125 (185), Jshan Chandra Vitter ^ x r.ijj Ranranjan. 

6 (1S71) 2 2 Suth W R 24G (2471 
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Arts. 142 & 1M 
Notes 68-59 


58. Possession by husband or wife.— Where a man and his 
wife aie living together, and the husband is in possession of the 
wife's property, his possession must be considered to bo on behalf of 
his wife and not adverse to her. 1 In such a case, the husband is 
presumed to be the agent of his wife. 2 On the same principle it has 
been held that where a Mabomedan sells to his wife certain property 
in lieu of her tnehr (dower) but himself continues in possession there- 
of, his possession is on behalf of liis wife and not adverse to her. 8 

It follows from what has been said above that where the husband 
and wife are in joint possession, no question of adverse possession 
can arise as between them. 3 4 

A wife, who holds possession on behalf of her husband during his 
absence, cannot, on the same principle, acquire a titlo by adverse 
possession against the husband. 5 6 * 

69. Possession of tenant. — As has been seen in Note 12 to 
Article 139, a tenant's possession is not adverse to his landlord. 1 
The reason is that a tenant cannot dispute his landlord’s title so long 
as he remains in possession under an agreement which lie made with 
him.* In Muhammad Mumtaz Alt Khan v. Dhanna Singh 8 their 
Lordships of the Privy Council affirmed the observation they had 
made in Muhammad Mumtaz Ali Khan v. Mohan Singh* to the 
following effect : 


Note 58 

1. (1875) 24 Suth W B 274 (275), Sooda Bam Doss v. Joorjul Kishore Guplo. 
(1868) 9 Suth W B 153 (163), Abdool Ah v. Kurrummssa. (Suit by a Malio- 


3. (191C) AIR 1916 Bom 159 (161, 162) • 41 Bom 5 : 30 Ind Cas 715, Ibrahim 

Dhura Jamnu v. Isa Basul Jamnu . 

4. (192 B) AIR 1923 Nag 275 (27C) . 108 Ind Cas 435, Mayadad Khan V. 

Hasan Lai. 

6. (1878) 4 Cal 327 (329) : 2 Shome L R 106, Bejoy Chunder Banerji v. Rally 
Prosonno Zloolerji. 

Note 59 

1. (1902) 25 Mad 507 (511) : 12 Mad L Jour 119, Stsliamma Shellati v. 

Chichaya Hegade. 

(1873) 20 Suth W R 393 (399), Bungsraj Bhoclta v. Megk Ball Poorte Gos- 
«m. (Tho possession of a 8ub-le"M of the tenant cannot to adverse to 
the superior landlord ) 

(1923) 117 Ind Cas 812 (815) : 32 Cal W N 720 (723), Bejoy Chand v. Sum- 
mary T)ci> 

(1872) 18 Suth W R 413 (444), Lalhoo Khan v. !»'*««. 

(1831) 8 Cal 79 (84) : 10 Cal L R 113 : 9 Cal L R 173, Kasnnunmssa BA* r. 

Silrutlon Hose. 

2. (1935) AIR 1935 P C 59 (61) 151 Ind Cas 015 (PC), Chandriha Prasada v. 

It. 1! ,t C. I By Co 

3. (1929) 121 Ind Cas 530 (532) : 53 Mad L Jour 22C (229) (P C). 

4. (1923) AIR 1923 P C US (121) • w Ind Ann 202 ; 20 Oudh Cm 231 . <5 Alt 

419 74 Ind Cm 476 (PC). 
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"They aie unable to affiim as a general pioposition of law Arts. 142 & 144 
that a person who is, in fact, in possession of land under a Notes 59 -59a 
tenancy or occupancy title can by mere asseition in a judicial 
proceeding and the lapse of six or twelve years, without that 
assertion having been successfully challenged, obtain a title as 
an undor-propnetor to the land." 

The meie non-payment of rent or discontinuance in the payment 
of rent cannot by itself create an adveise possession. 5 

See also Notes 12 and 13 to Art. 139 ante for a fuller discussion. 

59a. Encroachment by tenant. — Where a tenant encroaches 
on land which adjoins his holding and which belongs to the same 
landlord, the possession by the tenant of the land so encroached 
uron would be adverse to the landlord. 1 The right acquired by the 
tenant by such adverse possession for the statutory period would 
depend on the nature of the right in assertion of which the adverse 
possession was held Thus, where the tenant was m adverse posses- 
sion claiming an absolute light in the land, ho would acquire by 
prescription an absolute title to the land * But where the tenant 
merely claims to be a tenant of the land, he can acquire only a 
tenancy in the land 8 The general presumption is that the tenant 
only claims the additional land as part of his holding. Hence, unless 
somo act is proved on his part which shows that his intention was 
to assert an absolute title to the land, it will be presumed that he 
only asserted a right to a limited interest in the land as forming 
part of his tenancy 4 In Gooroodas Hoy v Issur Chundcr Bose, s 
Markby, J observed as follows “We think the true presumption as 
to encroachments mado by a tenant during his tenancy upon tho 
adjoining lands of his landlord is that the lands so encroached upon 
are added to tho tenure, and form part thereof for the benefit of tho 
tenant so long as the original holding continues, and aft ci wards for 
the benefit of lus landlord, unless it clearly appeared by somo act 

5 (1922) AIR 1922 P C 272 (278) 49 Ind App 399 2 Pat 38 71 Ind Cas 
984 (P 0), Jagdco JVurnin Singh v Baldeo Singh. (10 Cal 173, 

Approve 1 ) 

Note 59a 

1 (1929) AIR 1929 Pat 021 (G2C) 117 Ind Cas G3G ItamUil han Singh v 

Chathu Sahi. 

2 (192G) AIR 192G Cal 833 (feS5) 9*> lod Cas G22, Dciendra Narayan v 

Jhuntur Pramanih 

3 (192G) AIR 192 G Cal G31 (C3G) 92 Ind Cas 9G3, Gopa! Chandra v Satya 

Ilhantc 

(1930) A I U 1910 Cil 579 (5SS) 127 Ind Cas 763 57 Cal 371. Vultaheshi 

Dasi \ Manilal Jana 

(1905) 2 Cal L Jour 125 (135), 7sftm Chandra Mitttr v Baja Bamranjan. 

(1920) AIR 1920 Cal b<*3 (835) 95 Ind Cas C22, Deiendra Saroyan v. 

Jhumur Pra mamh 

* (1911) 10 Ind Cis 575 (57C) 35 Mad 618, HuthuraXu Theian v. P.olert 

Gordcn Off 

(1905) 2 Cal L Jour 125 (135), Js!mn Cfcandra MitUr v v RajaHum ran jan. 

5 (1874) 22 Sulh \\ R 24C (2471 
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Arts. 152 & 155 done at the time that the tenant made the encroachment for his own 
Note 89a benefit.” 

In order to confer on the tenant a right of tenancy by presciip. 
tion in tho land encroached upon by him, it is not necessary to show 
that he set up a right of tenancy in such lands, to the knowledge of 
the landlord .® But it has been held that unless the tenant’s claim 
to an absolute title to the encroached lands is made to the knowledge 
of the landlord, the tenant will acquire only a tenancy light iu 
respect of such lands. The reason given is that as the tenant 
encroaches prima facie in his character as tenant, the landlord is 
entitled to treat him as such till he has notice of a repudiation of 
such character and an assertion of a hostile title. 7 

Where a tenant grazes cattle and cuts grass on the adjoining 
waste lands of his landlord, such acts would be presumed to hate 
been done with tho permission of the landlord inasmuch as the acts 
are such as would ordinarily he done by tenants on waste lands of 
their landlord without any objection by him. Hence, a tenant cannot 
claim to have been in adverse possession of the waste lands merely 
by reason of such acts.® 

Where a tenant encroaches on land which adjoins his holding and 
which belongs to a person other than his landlord, the possession of 
such land by the tenant is adverse to the owner theieof. But such 
adverse possession enures to the benefit of the tenant's landlord, 
unless tho tenant has shown clearly that lie intended to hold the 
land for his own benefit.® 

In Whit mote v. Humphries, 10 Willes, J., observed as follows : 

“By the rules of law applicable to this subject tho landlord is 
entitled, at tho determination of the tortancy, to recover from 
the tenant not only the land demised but also any land which 
the tenant may have added to it by encroachment from the 
waste, such encroachment being deemed to be made by him as 
tenant as an addition to tho holding and consequently for tho 
benefit of his landlord, unless it is made under circumstances 
which show an intention to hold it for his own benefit alono 

and not as a part of his holding under tho landlord 

“It is not confined to cases where tho encroachment is upon 
land to which the landlord is entitled; it applies to cases whero 
the land encroached upon docs not belong to the landlord. It is 
held in such cases that as between the landlord and the tenant 

G. (1911) 10 Ind Cis 673 (57G) • 35 Mad C18, Jirwfftwra&a Theian v. Robert 
Oorden Orr. (Dissenting from 81 Cal 397.) 

7. (1905) 2 Cal L Jour 126 (135), I than Chandra Milter v. Raja Ramranjan. 

8. (1907) 31 Cal 397 (105). IPoli Ahmed Choicdhrii v. Tola Meat,. 

9. (1933) A I R 1933 Nag 112 (113) : 29 Nag L R 48 : 144 Ind Cm COG. Jat 

Krishna x. Iiahu. 

(193G) 1G1 Ind Ca« fe97 (90S) . G3C#1 300, Surendra Kumar Roy v. Ahmed 
Ka irab Cho’rdkrv. 
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the tenant must pinna facie be deemed to have taken the Arts. 142 & 145 
additional land as part of his tenancy and for the benefit of his Notes 89a -60 
landlord 

“There is often great temptation and opportunity afforded to 
the tenant to take in adjoining land which may or may not be 
his landlord's and it is considered more convenient and more in 
accordance with the rights of property that the tenant, who has 
availed himself of the opportunity afforded him by his tenancy 
to make encroachments, should be presumed to have intended to 
make them for jthe benefit of the reversioner, except under 
circumstances pointing to an intention to take the land for his 
own benefit exclusively." 

Where a tenant encroaches on the adjoining land belonging to a 
person other than his landlord and attorns to such person, there is 
no adverse possession by the tenant and his original landlord cannot 
derive any benefit from his possession of such land 11 

60. Possession under invalid transaction. — Where a person 
takes possession of pioperty under colour of a transfer which is 
inoperative, such possession is adverse to the true owner 1 The 
reason is that in such cases the transferee get3 no title under the 
transfer and his possession is therefore without title and in contra, 
vention of the title of the true owner Thus, where A executes an 
unregistered deed of gift in favour of B and puts B in possession of 


11. (1936) 163 Ind Cas 897 (906) 03 Cal 300, Surendra Kumar Roy v Alimcd 
Natvab Choudhry 

Note 60 

1. (18C6-63) 3 Mid II C R 5 (21), Syed Ah Saib v Sri Raja Sanyasirai Pedda- 
balvjai a Simhulu Bahadur (Possession under alienation m contra- 
vention of S 8 of Regulation, 25 of 1802 ) 

(1900) 1 Ind Cas GG3 (GC4) 33 Bom 116, Adam V mat Sale v Bapu Baiaji. 

(Possession acquired under an alienation made m contravention of 
Section 3 of the Bhagdan Act, 18G2 ) 

"(1929) tIR 1929 Pat 117 (119, 120) 8 Pat 549 115 Ind Cas C99, Bage - 
sunn Charan Singh v Jagarnath Kuan. (Grant in contravention 
of Section 12-A, Chota Nagpur Encumbered Estates Act (6 of 1S7G) — 
Yet title can be acquired by twelve v ears’ adverse possession ) 

(1933) AIR 1933 Bom 209 (214) 149 Ind Cas 4G4, Sabaia Tellappa v. 

I'amaunppA Sabu (Sale void on the ground of immoral considera- 

(1900) 23 Mad 271 (279) 27 Ind App C9 4 Cal W N 329 10 Mad L Jour 
29 2 Bom L R 597 7 SarCTl (PC), Gnannsambnriifa randara San- 
natf/u v Vein Pandaram. 

(1934) AIR 1934 Oudh 419 (451) 152 Ind Cas ISO, Rant Dull Singh v. 

Mohammad Satir Khan (Person acquiring possession under invalid 
title — Continuous possession for more than 12 years makes his title un- 
assailable ) 

(1978) 4 Cal 327 (330, S31) 2 Shome L R 10G, BejO'i Chunder Bai.erjee 
v Kalty Piosnni o Muherjee (Lease granted bv unauthorised person 
—Possession of lessee >3 adverse to the rc il owner ) 

(1937) A I R 1937 Oudh 1G5 (167) 1G4 Ind Cas 1003 12 Luck 51C Our D.n 
Sah v I), ulii (Trvu-feree of common pro pert v from one of several co- 
owners — Tran 'force ' possession u adve'se to the othe- c^owuers ) 
(1912) 15 Ind Cts 196 (201) 31 All 239 (P C) Turij/i v Muhammad Mu - 
tafar t/i Khon I Pc«"C«'ion tinder tran-for bv jver~.'tj ret e'-ftl-l to 
the proportv i- idvcr-e to the true owrer ) 
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Arts. 142 & 144 
. Note 60 


the property in virtue of the gift, the possession by B is adverse to A 
from the date of his entering into possession . 2 Similarly, where A 
executes a sale deed in favour of B but the sale is void for want of 
lawful consideration, the possession of B under such sale is ‘adverse 
to A . 3 See the undermentioned cases 4 for other instances. 


{1925} AIR 1925 Mad 861 (866) : 87 Ind Cas 621, Qhanshamdoss Narayan- 
doss v. Saraswati Bat. (Possession under void legacy is adverse to the 
heir of the testator } 

(1926) AIR 1926 Oadh 431 (442) : 9G Ind Cas 47 : 26 Oudh Cas 176 : 2 
Luck 507, Jagdev Stngh v. Deputy Commissioner Partabgarh. (Do.) 

(1924) A I R 1924 Bom 174 (176) : 48 Bom 166 : 82 Ind Cas 533, Sangawa 

Ind Cas 1100 : 57 All 159 : 
" 'to Prasad Stngh v. Karta 

Bkartht.} 

2. (1924) AIR 1924 Pat 341 (342) . 73 Ind Cas 41, Gayani Sahu v. Balchand 
Sahu. 

8. (1933) AIR 1933 Bom 209 (214) . 149 Ind Cas 4G4, Sabava Yellappa v. 
Yamanappa Sahu, 

4. (1919) AIR 1919 P 0-44 (47) : 43 Mad 244 : 46 Ind App 285 : 63 Ind Cas 
901 (PC), Tarada Pillat v. J eevara Ihn amm al. (Possession under 
void gift is adverse to the donor.) 

(1929) AIR 1929 Pat 117 (120, 121) : 8 Pat 549 115 Ind Cas 699, Bage- 
swari Charan Stngh v. Jagamath Kuan. (Do.) 

(1924) AIR 1924 Nag 222 (223, 224) : 79 Ind Cas 117, Aft. Kastun v. Bah- 
ram. (Do.) 

(1924) AIR 1924 Mad 800 (600) : 82 Ind Cas 67, Narayanaswamt v. Than- 
gavelu. (Do ) 

...... - - - - iux. Subbamma. (Do.) 

, 927 : 1 Luck 33, Secretary of 

(1911) 12 Ind Cas 225 (228) : 36 Bom 214. Casamally v. Currimbhoy Ebra • 
htm. (Possession under void trust deed is adverse to tho author of the 
trust.) 

(1925) AIR 1925 Oudh 745 (74C)- 69 Ind Cas 473, Wajid Alt v. Ml. Salma 
Begam. (Possession under void gift is adverse.) 

(1918) AIR 1918 P 0 180 (181) : 46 Cal G91 : 46 Ind App GO : 50 Ind Cas 
202 (P C), Bant Ktiar Mont Stngh v. Naicab Bahadur of Mursht- 
dabad. (Possession of purchaser under void sale is adverse to the true 
owner ) 

(1925) AIR 1925 Pat 767 (795) : 4 Pat 394 : 92 Ind Cas 1034, Ml, Jasada 
Knar v. Janak Mtssir. (Do ) 

(1918) AIR 1918 Oudh 457 (459) • 47 Ind Cas C94, Sajjad Mtrta v. Mt. 
Nanht Khartum. (Do ) 

(1926) AIR 192G Oudh 141 (142) : 72 Ind Cas 99, Mahtpal Stngh v. Sarjoo 
Prasad. (Possession of vendee under unregistered sale deed 13 adverse 
to the vendor.) 

(1930) AIR 1930 Bom 448 (449) . J27 Ind Cas 910, Chhaganbhat v. Tulshi- 
bhat. (Possession under void lease is adverse.) 


(1923) AIR 1923 Bom 146 (147) : 77 Ind Cas 952, Ckalurbhat Lallubhat v. 
A/ofithai liapujt. (Do.) 

(1921) 64 Ind Cas 7W5 (757) (Cal), Puma Chandra Das v. Joy Lai Payada. 
(Do.) 

(1920) AIR 1926 Lah 431 (432) : 94 Ind Cas 1000, Isher Stngh v. IVir 
(Pos^f sion under deed of transfer executed by person not en- 
titled to property is adverse to true owner.) 



FOR POSSESSION OF IMMOVABLE PROPERTY 


2121 


In the follow ing cases 5 it was held that the possession of the Arts. 142 & 144 
mortgagee under a toid usufructuary mortgage was permissive and Note 60 
as such not adverse to the mortgagor. It is submitted that the 
decisions are not correct. 

But, the person in adveise possession under an invalid transfer 
cannot, in every case, obtain absolute title to the property by being 
in such possession for tho statutory period. The right acquired by 
him by such possession will only be the light pui ported to bo 
transferred ** Thus, wheie a person enters into possession under a 
void mortgage, he can only ocqune the right of a mortgagee by 
prescription 7 Similarly, where a person enters into possession under 
a void lease, he can only acquire the right of a lessee by prescrip- 
tion 7a So also, a person entering mto possession as a trustee under n 
void trust deed acquires by prescription only the right of a trustee 8 


(1937) AIR 1937 Cal 83 (93) 41 Cal W N 890 (399) 169 Ind Cas 913, 
Birajmohtm Dassi v Sarala Den (Do) 

(1920) AIR 1920 Mad 593 (601) 43 Mad 436 50 Ind Cas 519, Narasimha 
Tlao V. Papanna (Sale deed void owing to fraud on Registration law ) 
[Sec also (1911) 12 Ind Cas 362 (303) 85 Bom 439, Sambha Ilan- 
manta v. N amanarayan. (Vendee under an unregistered sale 
deed claiming a hen over the property in respect of mortgage 
discharged by him— Adveise possession commences after expiry 
of 12 years from date of the hen.) 

(1893) 21 Mad 109 (171) . 8 Mia L Jour 117, J/tmwnpan Chcltij v. 
Mupptl Natr (Possession of Jcnmi lands nnder cowlo from 
Government is adverse to tho Jenmi )) 

5. (1928) AIR 1923 All 552 (552) 117 Ind Cae 831, 31 1 Ilaj Ran. v Gulab 

(1923) AIR 1923 All 191 (192) 79 Ind Cas 232, DurgaChowdhary v J agroop. 

(1929) AIR 1929 Nag 115 (116) 118 Ind Cas 57, Sukhlal v. Bursar. 

6 (1980) AIR 1930 Oudh 75 (77) 121 Ind Cas SCO, Deputy Commissioner, 

Fyzabad v Bhaguan Dm. (Person holding possession of land of granteo 
adversely acquires same title as granite by prescription and no more ) 

7. (1912) 10 Ind Cas 9C0 (960, 901) (Mad), Sundara Guruhkal v. Subramama. 

(1928) AIR 1923 Mad 232 (290) 106 Ind Cas 691, Bala Tripura Sundar. 
amma v Secretary of Slate. 

(1897) 7 Mad L Jour 11 (12, 13), Mamunh. v. On Sham Bhatta 

(1930) AIR 1930 Nag 26 (27) 118 Ind Cas 074, Bhagona v Gum an. 

(1903) 20 Mad 72 (73) 12 Mad L Jour 410, Balknshnamma Subudhi v 

Vxnayaka Rawa Sinj. Bisoyi 

(1930) AIR 1930 Mad 261 (265) 127 Ind Cas 199, Somahnya L Rengier 
v. Raima Sanlhu 

(1915) AIR 1915 Bom 102 (100) 89 Bom 553 . 2S Ind Cas 412, Jacerlhai 
v Gordhan K'arsi. 

{1921) AIR 1921 Mad 410 (412) 44 Mad 940 . 04 lad Cas 323, Scnty.ma 
Gopaia Dassce v Jnaputafapula Rami. 

(1927) AIR 1927 All 811 (314) 100 Ind Cas 346, Mafta Manjal Rat v 

Ktshen A'andn. 

(1935) A I R 1935 All 578 (579) 156 Ind Cas 813, Shamrah Kuer v 

Kaltka Singh. 

(1933) AIR 1933 Pat 2S3 (290j 144 Ind Cas 439, .4Mui dollar . Gulab 
Khan 

7a (1930) AIR 1930 Bom 449 (449) 127 I C 910, CAfcayanWia. v ruHii&a*. 

6. (1935) AIR 1935 All 453 (459) 157 I C. 1019, SHro Perihad v Kartm Du z. 
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Arts. 142 & 444 In the undermentioned case 9a where A entered into possession of 
Hote 60 property as the adopted son of B and the adoption was invalid, it 
was held that A could not acquire by adverse possession any interest 
different from that which he would have taken if the property had 
rightly passed to him as the adopted son of B. In Dalton v. Fitz - 
0 erald, 9 ^ the principle was stated as follows : 

"If a man obtains possession of land claiming under a deed or 
wilt, he cannot afterwards set up another title to the land 
against the will or deed, though it did not operate to pass the 
land in question and if he remains in possession till twolvo years 
have elapsed and the title of the testator's heirs is extinguished, 
ho cannot claim, by possession, an interest in the property 
different from that which he would have taken if the property 
had passed by the will or deed." 

Whore a transfer of property by A to B is good during the 
lifetime of A but void beyond his lifetime, the possession of B under 
such transfer would be adverse to /Is representatives after his 
death. 8 

Where property is transferred to a person for his life, the 
possession of his representative after his death will be adveise to 
the transferor. 10 

A leased ceitain property to B and thon made a gift of the 
property to C, by means of an unregistered deed, and directed the 
tenant to pay the lent to the doneo, C, in future. This was done and 
0 received the rents fiom B, the lessee. It was hold by the Madras 
Iligh Court 11 that nevertheless, C could not be said to bo in adverse 
possession against A until the expiry of the lease. It is submitted that 
the decision is not coirect, as C clearly was in adverse possession of 
the landlord’s right even before the expiry of the lease. 

Whero a transferee of property under a voidable transfer onters 
into possession, his possession is not adverso till the transfer is set 
aside. 1 * But, in such cases, if a suit for Betting asido the transfer is 
barred by limitation, a suit for possession also will bo barred. 11 

[See (1910) 5 Ind Cas 931 (934) (Mad), I’enAaMraiwn ilurtt v. Kara- 
yanamma. 

(1923) AIR 1923 Cal 130 (131) : 105 Ind Cas C17 . 55 Cal 449, Jit. 
Rulrya Banu v. ill. A'ortro Banu ] 

Pa (1921) AIR 1921 Nag 73 (74) . 78 Ind Cas 810. Jageshtcar v. randurang. 
Sb.(1897) 2 Ch 80 (93) . CO L J Ch C04 : 70 L T 700 : 45 \V R (Eng) CS5. 

1 ■ ' ’ ■ ■ : 43 

■ ‘ ■ 1 ■ mnt’a 

■ ■ starts 

(1930) AIR 1930 P C 183 (167) : 102 Ind Cas 1C5 : 03 Ind App 201 • 59 
Mad 809 (P C). Dairasilfcamnni Pot mini tain v. PerijMitan Child. 

10. (1909) 4 Ind Cas 1000 (1000) (Lab), ilt. Surjo v. 7/ira. 

11. (1909) 3 Ind Cas 122 (123) (Mad), Aehnrath Bappan t. ifalhumntal Chotu 
13. (1917) \ I R 1917 Rom 235 (237) : 42 Ind Cas 90S, STwinlerMai Kathxhhat 

v. Rainngji Jamat Stngjt. 

13 (1911) 9 Ind Cas 377 (37«) (Cal). Sftnwi Chandta v. CxuUdhar itandal. 
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Where a person enteis into possession under a void transfei, the Arts. 142 & 144 
transfer need not be set aside before a suit for possession can bo Notes 60 -60a 
brought against him and so, although the period of limitation for a 
suit to set aside the transfer has expired, a suit for possession against 
the transferee will not be barred. 11 

Where A transfers certain property to B under a void document 
and delivers possession of the property to him under such transfer, 

A “discontinues" possession within the meaning of Aiticle 142 and 
therefore a suit for possession by against B in such cases will come 
under that Article. 13 The view held m certain decisions 16 that 
Aiticle 144 will apply to such cases is, it is submitted, not correct. 

In the undermentioned case, 17 A executed a benatni document 
in favour of B and put the latter in possession of the piopeity /I 
then sued B for possession. It was held by the Privy Council that 
Article 144 applied to the case. As B's possession could not, at its 
inception, have been adverse to A, Article 142 could not apply. 

60a. Possession under transfer which subsequently becomes 
invalid.— Wheie A transfers property to B and the transfer is valid 
until A’s life or until a certain contingency, B's entry on such pxo. 
perty cannot be said to be m contravention of the title of the person 
entitled to the propel ty after A's death or on the occunence of the 
contingency. Nor can it be said that theie is any dispossession or 
discontinuance of possession of such person by the transferee, though 
it may be discontinuance of possession on the part of A. A suit by the 
person entitled on ^4’s death oi on the happening of the contingency 

14.(1911)9 Ind Cas 377 (378) (Cal). Sham ChandrtTbafadar Codadar 
Uandal 

(1919) AIR 1919 Low Bur 55 (55) 50 Ind Cas 321 9 Low Bur Rul 18G, 

Ma Kyx Jl/rt \ Aung Myat (Sale b\ administrator without lease of 
Court— Right of heirs to treat sale as sold is, uot extinguished b) lapaq 
of six sears — Suit for po -.session ssitbm 12 sears of sale is not barred ) 

15 (1925) A I R 1925 Lah 239 (239, 240) 81 Ind Ca b 923, Sadullah a 

Sufctuau 

(1921) AIR 1924 Tat 311 (312) 73 Ind Cas 41, Gayant Saint v. Dalchand 
Sahu 

(1693) 21 Mad 1G9 (171) 8 Mad L Jour 117, J/ttnuiftitn Cheltx a Muutl 

(1923) AIR 1923 Cal 13 (10) 72 Ind Cas G98. Lalxt Mohan Sen \ 3/m o. 
ranjan Ql lose ChoudUury 

(1932) AIR 1932 Cas 115 (11C) 133 Ind Cl- 102, .1, un ( handia Lai, \. 

Bamanath Kannalar 

[See (1911) 9 Ind Ca* 377 ( 57b) (Cal), Sham Claudia Dafadai s. 

Codadhai Mandat ] 

(See nl* (1923) AIR 1923 Cil 423 (429) 70 Iud Cas SG9, Dhvevara 
Kush ua s ilolitndra Xath ) 

1G (1937) AIR 1937 Oudh 521 (522) 171 Ind Ca^ lb" Ml Lachax v ILmat 
3/oh an. mad (Sale deed b\ minor i- s.id ah — Miror ran -us 
for po-«c— ion dirccth — Suit i» gosernnl b' Artule 144 read with 
Section 6 ) % 

(1904) 2G All 34G (353) 1901 All \\ N ->5 1 All I J,i r U r m ifo / .avtd 
v. 3/a'iaf K1 an 

17. (1908)85 Cal 551 (500) 35 Ind Aj.p 9-5 10 Rom l 1150 A All I Jd.r 
290 12 Csl \A N *»» 7 lal I. Jour 5> 11 p, r I R 1CH I- Mai 
I, Jour 277 4 Mid I. Tim 12 4 L » Bur R 1 2t 1 (Pi) i filer 
Pi I til Nil Cl etly s J/timm cf>. 5m u 
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Arts.’ 142 & 144 would be governed by Article 144, time running from the date of the 
Notes 60a- 61 death or the happening of the contingency as the case may be. 1 

Where property of a person holding an estate for life therein is 
forfeited and sold by Government and is purchased by X, a suit by 
the person entitled after the death of the holder for life would bo 
governed by Article 144.® 

See also Note 79 infra. 

61. Adverse possession of inalienable property.— There are 
certain cases in which an alienation of property is prohibited by law. 
Thus, under the Bombay Hereditary Offices Act, an alienation by a 
tcatandar of vatan property is not competent except for the life of tho 
watandar. Similarly, under the Madras Hereditary Village Offices 
Act, 1895, an alienation of property nttached to a village service inam 
is prohibited. The question has arisen whether in the case of such 
property a title can be acquired by ad terse possession for the statu, 
tory period. Before the decision of the Privy Council in Madhav 
Rao v. Iiaghunath ,* it had been held generally by the High Court of 
Bombay that such property could be acquired by adverse possession.® 
In Madhav Rao v. Raghunath , s their Lordships of the Privy 
Council referring to tho decision in Radha Bai v. Anant Rao* in 

Note 60a 

1 {1010) AIR 1919 27ag 52 (53) . 59 Iml Cas 473, Mahomed Strajuddin v. 

Fayaxuddtn. 

(1913) 18 Ind Cas 811 (813) (All) Ganj<mfca» v. Kanhatya Lai. (Mortgage by 
widow with possession — If reversioner attacked the mortgage as invalid 
be should have, under Art. 144, sued within 12 years of tho widow's 
death ) 

(1692) 1892 All W N 2G (27), Murli v. Bnj Lai. (Transfer by occupancy 
tenant entitled only to be in possession lor life ) 

(1925) AIR 1925 Oudh 307 (303) : 81 Ind Cas 237: 27 Oudh Cas 301. Maha- 
bir Prasad \. Pam Kumar. (Salo by grove-holder — Subsequent 
relinquishment in favour of landlord — Snit by landlord to recover pos- 
session.) 

(1912) 1G Ind Cas SG5 (3G7): 40 Cal 173, Prosonna Kumar Hooker gee v. Sri- 
lantha Pay (Ghatwal relinquishing hisoflico after sale of his interest.) 

2 (1932) AIR 1932 Lah 45 (4G) : 131 Ind Cas 97, Meftar Elian v. Sakhi 

Mahomed. 

Note 61 

1. (1923) AIR 1923 P C 205 (210) : 47 Bom 793 : 50 Ind App 255 : 74 Ind Cas 

SG2 (P C ) 

2. (1S95) 9 Bom 193 (212) (r B), RadJiaku v. .fnanfrar Bhagranl. 

(1893) 1693 Bom P J SO, Pamgauda Iltrgauda v. Gopal Sadashtv. 

[See also (1S95) 10 Bom 34 (11), Jamel Sahtb v. Murgaya Steams. 
(Assumed.) 

(lS^S) 1SS9 Bom P J 4G, Lingangacda v. Chengatda. (Do ) 

(1913) 17 Ind Cas 170 (171) 37 Bom 61, Shttram Karstngrao v. 
Mahader Karayan. (Do ) 

(16CC) 4 Bom II O R App Cas 51 (51). M.S. Sinde v.G.P.Sinde.{Da.) 
(1900) 4^ Ind Cas 219 (250) • 31 IlomOl, Karasinha Krtshnajt v, 
Vanan l'mlfl'nl. (Joint watandan alienating — Limitation 
commences after death of loth ) 

(1905) 7 Bom L R 135 (13G). Pama y. Shamrao. (Do.)) 

8. (1921) A I It 1923 1* C 205 (210) . 47 Rom 793 : 60 Ind At>p 255 : 74 Ind Cas 
BC3 (PC) 

* (1«5) 9 Bom 19a (212) (r B) 
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which a Fall Bench had held that a stranger to tho watan can acquire 
the property by ad verso possession, observed as follows : 

“It is not necessary for their Lordships to decide in this case 
whether the answer of tho Full Bench, limited as it must have 
beon to tho case of a stranger to the watan, setting up as a 
defence twelve years' adverse possession, was or was not correct, 
although they are constrained to say that it is somewhat diffi- 
cult to see how a stranger to a watan can acquire a title by 
adverse possession for twelve years of lands the alienation of 
which was, in the interests of the State, prohibited." 

Subsequent to the decision of the Privy Council above referred to, 
the Bombay High Court has, however, held that their Lordships of 
the Privy Council could not ho considered to have overruled the 
decision of the Full Boncli m liadha Bai v. Anant Jiao, 5 6 and that 
the decisions which had held that watan property could be acquired 
by adverse possession for the statutory period must still be considered 
good law. 8 It has been held by tho High Court of Madras, on the 
other hand, that property attached to a service inam cannot be 
acquired by adverse possession 7 According to the Patna High Court, 
a right of occupancy cannot be acquired in lands giantod on police 
servico tenure, by adverse possession for any length of time 8 

Whore, however, land is not attached to an office, in the sense 
in which lands granted to performance of a religious service in a 
temple are attached to a service, but has been gianted for service, it 
becomes the hereditary property of tho grantee. Tho conditions 
restraining alienation in such cases apply only as between lum and 
the Crown Such land may be acquired by adverse possession 9 

6 fa. Adverse possession of land in military cantonments. 

— It has been held in the undermentioned cases 1 that lands m 


5. (1835) 9 Bom 193 (212) (F B ) 

C. (1931) AIR 1931 Bom 21 (28) 55 Bom 21 129 Ind Cas 145, Tuka Lakhu 
v Ganu. Yiffcu 

(1932) AIR 1932 Bom 461 (4CG) 139 Ind Cas 223. Swamirao v. /MimoAhi 

7. (19J5) AIR 1935 Mad 914 (91(5) 1CX Ind Cis 447 59 Mad 51, Ramahnqam 
\ . Veerabhadradu 

8 (1923) AIR 1923 Tat 603 (607) 7 Pit 566 109 Ind Cas 2S7, Vift Dnsadh 

v .(tiu Mahto. 

9 (1917) A I R 1917 Mad 917 (947) 31 Itwl Cis 893, Lmntrt&i Lakshnnpati v 

Fingals Narastmham 

[See also (1920) A I It 1920 Lih 209 (210) 55 Ind Cas 335, OAntam 
Wahamed v Ahmad Khan (Where a person bolds adversely 
lmds granted in perpetuity to an ala lambardar, tho po« session 
is adicrso to tho all Iimbardir in esse and in possa and bars the 
titlo of the litter alter tho lip»eof 12 aeirs ) 

(1931) 40 Mad L W 29 (29) (s N) (Tho period of time for acquiring a 
title by adierso possession to a Barber Semce Inam when tbo 
fiosernment is not a party n 12 years anl not 60 reirs t] 

Note 61a 

1. (1922) AIR 1922 \tl 57 (59) <4> Ind Cas 5*2. Secretary of St ite » Uu»j. 

(1911) 12 Ind Cas 117 (119) S3 Ind App 201 (216) SG Bom 1 (P C) Ka> 
Iftnsru AJer ji \ Secretary >f State 


Arts. 142 & 144 
Notes 61 -61a 
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’iris. 142 & 144 military cantonment area cannot be acquired by adverse possession. 
Notes 61a- 62 This view seems to be based on the general principle that a person 
cannot prescribe against a statute, that is to say, that where certain 
acts are prohibited to be done by statute, a person cannot by proof 
of such acts acquire a right by prescription. 5 The only position open 
to a person occupying land in cantonments which has not been 
specifically transferred by the Secretary of State, is the position of 
a licensee. It is not open to him to exercise acts of ownership, and 
consequently, he cannot acquire by such acts any right by adverse 
possession. 8 

61b, Adverse possession of rights not recognised by law. — 
It is of the essence of a title by adverse possession that the right 
sought to be acquired must be one recognised by law. Where a 
person claimed by adverse possession a title to hold land ns *'a 
recognised subdivision” of a bhag or share in nartca governed by the 
Bombay Bhagdari and Narwadari Act, 5 of 1662, it was held by the 
High Court of Bombay that no such title was recognised by the law 
and that consequently no such title can be acquired by adverse 
possession. 1 A joint tenancy with tights of survivorship is recognised 
in Hindu law only in a coparcenary between members of an 
undivided Hindu family, and not in other cases. Such a status cannot 
therefore be acquired by adverse possession by a stranger to the 
family. 5 Similarly, a right of fishery by a person a member of the 
public to fish in a non-tidal river is not recognised by law, and 
cannot therefore he acquired by ad verso possession. 3 

62. Possession of owner, if can be adverse to himself. — 
Normally a person cannot prescribe with regard to his own property. 1 
But, under certain circumstances, the possession of a person may 
be adverse to himself. Thus, where A is in possession of his own 
land, hut under a lease from B under the wrong impression that it 
belongs to B who asserts a title thereto, A’s possession would be B's 
possession and consequently adverse to A. In Secretary of State v. 
A'riifiHfimoni GKpfa, ! in which the facts were ns stated above, their 
Lordshijis of the Privy Council observed ns follows : 

(1010) 8 Ind Cns 109G (1097, 1003) (All), Dank of Upper India v. Secretary 

of State. 

2. (1801) S3 \V R (Eng) Digest Col. 253, Traill v. 21’ All, iter. 

3. (1022) AIR 1022 All 57 (50) : GG Ind Caa 5«2, Secretanj of State v. Mulla. 

Note 61b 

1 (100-1) 23 Rom 300 (107) : C Bom L R 42* Jethabhai v. Xathabhat. (I Bom 

L R 797, Relied on ) 

2 (1923) A I R 1923 Mad 11 (11) : 70 Ind Ca* G51, Dajamlal Ammal t. Sftan- 

vtiija 31 udaliar. 

3. (1591) 2 Ch G78 (G%) . G5 L T 175, SmUfc v. Andretci. 

Note 62 

1. (193C) lf.l Ind Cas 317 (319) (Cal). Sarafuddi* Stir Ahmad v. 

Khatcem 

2 (1002) 20 Ind Ayr 104 (111) 20 Cal 513 : 4 Bom I. R 537 : C Cal W N Cl" : 

8 Ear 2G9 (P C) 
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“ It may, at first sight, seem singular that parties should be 
barred by lapse of time during which they were in physical 
possession and estopped from disputing the title of the Govern- 
ment (who was the adverse possessor in the case). But there is 
no doubt that the jiossession of the tenant is, in law, the posses- 
sion of the landlord or superior proprietor and it can make no 
difference whether the tenant be one who might claim adversely 
to his landlord or not ” 

Where A and B were co-owners of a certain property, and both 
of them were dispossessed by a third party, and subsequent there- 
to, one of the co-owners, A, came into possession of the property 
under a lease granted by the adverse possessor and so remained in 
possession for more than 12 years, it was held by the High Court of 
Calcutta that the title of both A and B was extinguished, inasmuch 
as the possession which A acquired must be referred to the title 
which A acquired under the lease and not to his title as co-owner of 
the property 8 A, B and C were joint owners of certain property. 
A usufructuarily mortgaged the whole property to X as his self - 
acquired property Subsequently, X purchased C's share in the 
property. More than 12 years aftei the puichase but within 12 
years after the redemption of the mortgage by /i's heirs, X sued for 
possession of the one-third share purchased by him It was held that 
the suit was barred, 1 even though X was in jiossession of tho share 
purchased from C. The reason is that X‘s jiossession during Ins 
mortgage of -1 was only that of A, even though he had jmrehased a 
share of the property from C It was theiefore adveise to both B 
and C even from the date of the mortgage 

63. Possession must be continuous for the statutory 
period. — Adverse possession, in order to confei title to the property 
on tho possessor, must be continuous foi the statutory peuotl 1 This 
does not mean that proof of acts of possession must cover cicry 

3 (1921) AIR 1921 Cal C1C (G17) 35 Cal L Jour 1G4 (1G5) C4 Ind Cas 553, 

Bhola N nth Be v Oolnbdt Sardar. (Where a person holds a property 
aversely to both co-owners and one of them obtains pos'es-iou under 
a lease granted bv the adverse possessor and continues in possession for 
o\cr 12 years, the title of the other co-owner is extinguished as the 
former's possession mu«t be referred to his title under the lease ) 

4 (1857) 14 Cal C74 (678), Xiindo Lai Addy \ Jodn Hath Haidar 

Note 63 

1 (1933) 42 Cal W N 1209 (1210), Dfiabain Pravxnna \ .Vamurfra Chandra. 
(1920) AIR 1920 Oudh 215 (216) 57 Ind Cts 6V 1 , Dan Bahadur Sin ]h v 
Pirlliipal Singh 

(1911) 11 Ind Cis lfi5 (18G) (Cal), Shoohoor Halhl \ In hart Lai 
(186G) 3 Mad II C R 99 (101), Gotirnfan Tiffin \ CfuJ.mf.ara TiUai 
(1870) 2 NWPHCR1C (17. In). »« afireo.Hf.fr. u a Jluni gore 
(1934) AIR 1934 Pat 435 (489) 154 Ind C is 1032, Vi Pho’ichhna Kuan 
v R.irni.od Kuar. 

(1918) AIR 191S All 102 (104) 40 All 41.1 41 Ind Las «-»-© Deli Prasad 
\ Badri Prasad 

(1923) AIR 1923 Lab 35 (3G) C9 Ind Las 363, /.rnhm Cknr.Jt 


Arts. 142 & 144. 
Notes 62-63 
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Arts.' 142 & 144 moment of the requisite period. 8 "The fact of possession may bo 
Notes 63-64 continuous though the several acts of possession are at considerable 
intervals. How many acts will infer this fact is a question of proof 
and presumption, independent of prescription." 5 

Where an owner is once shown to have been in possession, the 
presumption may be drawn under S. 114 of the Evidence Act that it 
continued till it is shown to have been interrupted. 4 But, where a 
person is shown to have been in possession at a certain time and 
subsequently, theie is no presumption that ho must have been in 
possession before that date. The presumption of continuity is pros- 
pective rather than retrospective. 5 

64. Break in adverse possession, effect of. — As has been 
seen already, it is necessary in order to acquire a title by adverso 
possession that the possession of the wrongdoer must be continuous 
for the prescribed period of limitation. 1 It follows that where there 
is a break in the adverse possession of the wrougdoer, limitation 
ceases to run against the lawful owner of the property. 8 The leading 
case on tho point is Trustees, Executors, ct Agency Co. v. Short. 3 In 
that case their Lordships of tho Privy Council observed as follows : 

"They are of opinion that if a person enters upon the laud 
of another and holds possession for a time, and then, without 
having acquired a title undor the statute, abandons possession, 
the rightful owner, on tho abandonment, is in the same position 
in all respects as he was before the intrusion took place. Thcro 
is no ono against whom he can bring an action. Ho cannot 

2. (1931) A I R 1931 P 0 23 (25) : 147 Incl Cas 515 : Cl Ind App 78 : G1 Cat 

2C2 (P C), Secretary *“ • . ~ T 

(1935) 02 Cal L Jour 177 . W, Sv.rendra 

Kumar Roy ChowdJ 

(1935) A I R 1935 Cal 700 ,, ■ PraSanna V. 

Mnnmdra Chandra. 

3. Millar on I’rc-'crintion papo 3G cited in A I R 1931 P C 23 (25). 

(193S) 42 Cal W N 1209 (1210 A 1211), Dliabanx Frasanna v, Manindra 
Chandra. 

4. (1914) 21 Ind Cas B19 (819) • 7 Sind L R 109, Secretary o / State v, Mush- 

tahungh. 

5. (1927) AIR 1927 NnR 37 (37) : 97 Ind Cas 1000, Tuharam Bajirao v. 

Till a ram l'erhicant. 

Note 64 

1. (1920) A 1 It 1920 Cal 2*3 (2*9) ; 57 Ind Cas 710, Fyarx Dcytt D,li v. Saltr 

Mandat. 

(1931) AIR 1931 Tat 4S5 (ISO) : 151 Ind Cas 1032, Mt. Dhartchhna Kuarl 
v. Ramyad Kuar. 

2. (1931) AIR 1931 I*nl 4R5 (199), Mt. Dhartchhna Kuart v. Ramyad Kuar. 

(1*25) AIR 1925 Cal 0*1 (9->3) : 95 Ind Cas SOI, Alhoy Sanhar v. Satyen- 
dra J’ravjnnrt. (Them can 1c no continuance of adverse possession 
when the lind is not cnpiUe of u*c and enjojirent, so long as such 
ad\cr»o I'osscsston must rest on de facto u«o ami occupation— The real 
owner decs not discontinue his possession so long as the land is dilu* 
vbtcl ) 

(193-q A I U 1939 Siml 132 (110) : 170 Ind Cas W9, Tahtlram Tadchand r. 
r. Mt. Miral JantaUhah 

3. (18*3) 37 V U (For) 133 (131) : 13 A C 793 . 59 I, J P C 1 : 59 L T 077 : 53 

3 P 132 
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make an entiy on himself. There is no positive enactment, 
nor is there any principle of law, which requires him to do any 
act, to issue any notice, or to perform any ceremony in order 
to rehabilitate himself. No new departure is necessary The 
possession of the intruder, ineffectual for the purpose of trans- 
ferring title, ceases upon its abandonment to bo effectual for 
any purpose. It does not leave behind it any cloud on the title 
of the rightful owner, or any secret process at work for the 
possible benefit in time to come of some casual interloper or 
lucky vagrant 

“ There is not, m then: Lordships’ opinion, any analogy 
between the case supposed and the case of successive disabilities 
mentioned m the statute. There tho statute continues to run 
because there is a person in possession in tchosc faiour tt ts 
running. 

“There is no direct authority on tho point in this country. 
But such authority, as there is, seems to be opposed to the 
doctrine laid down by the Supremo Court. It is sufficient to 
refer to McDonnell v McKtnty,* Lord St. Leonards’ Real Pro- 
perty Statutes, page 31, and Smith v. Lloyd. 6 In the latter 
case, which was decided m 1851, Parke, B., giving the judgment 
of the Court, says: ‘Wo are clearly of opinion that the statuto 
applies, not to want of actual possession by the plaintiff, but to 
eases where he has been out of, and another in, possession for 
the prescribed time. There must bo both absence of possession 
by the person who has the right, and actual possession by 
another, whether adverse or not, to bo protected, to bring the 
case within the statute. Wo entholy concur in tho judgment of 
Blackburno, C. J., in McDonnell v. McKinty* and the principle 
on which it is founded.' 

“Their Lordships have only to add that, in their opinion, there 
is no difference in principle as regards the application of tho 
statute between the case of mines and the case of other land 

whero the fact of possession is more open and notorious 

From tho above it is cloar that on the abandonment oi reliu- 
•qnishment of tho property’ by’ tho adverse possessor, the possession 
automatically revests m the owner and that no act is necessary on 
his part to bring about such revesting. Hence, on such abandonment 
•or relinquishment, limit ation ceases to run against the true owner.** 
4.(1847) 10 Ir L R 514. 

• 5. (1851) 23 L, 3 Ex 191 (191) : 9 F.x 502 :2CI,R 1003 : 22 L T (O S) 239 : 9-3 

R R 837. 

• 5a (1935) AIR 1935 Cal 7C0 (7G1) : 159 Ind Cas 752. E7i<t&an» Prosanra r. 

Mantndra Chandra. 

(1917) AIR 1917 Oudh SCO (330) : 19 OudU Cas S74 : 37 Ini Cas 715, 
Iltarseti v. ATrtrnt« Sinjh. 

(1922) 03 Ind Cas 719 (752) (Oudh), Durga t. Pom Padoratk. 

(1930) AIR 1930 Lah SOT (303) : 120 Ind Cas 792, Xangal Smih r. Ah 
Sher. 

<1905) 32 Cal 2S7 (291), rdwlonath Singh v. H’ood. 

Lns. 131 


Arts, 442 & 144 
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Arts. 142 & 444 In Secretary of State v. Krishna Moni Gupta, 6 their Lordships 
Note 64 of the Privy Council, relying upon the case of Agency Co. v. Short 3 
above referred to, held that there was no difference in principle 
between the break in the continuity of possession by the voluntary 
abandonment by the wrongdoer and a break in the continuity of 
possession caused by vis major, for example, by the submersion of 
the land under water and they overruled the decision of the Calcutta 
High Court in Kally Churn Saho v. Secretary of State. 7 

In Basant Kumar Roy v. Secretary of State, 6 their Lordships of 
the Privy Council observed that there can bo no continuance of 
adverse possession when the land is not capable of use and enjoyment, 
as where the land is submerged under water, inasmuch as adverse 
possession must rest upon de facto use and occupation. 

Where, in fact, the trespasser discontinues possession, it is 
immaterial whether lie intends to return or not. The discontinuance 
operates as a break in the continuity without regard to the intention 
to return or not.® 

While the defendant is in adverse possession, the plaintiff, the 
rightful owner, manages to oust him and obtain possession, thus 
interrupting the defendant’s adverse possession. The defendant 
obtains a decree under Section 9 of the Specific Relief Act and again 
dispossesses the plaintiff. The period of adverse possession of the 
defendant again starts only from the date of the dispossession of the 
plaintiff under the said decree. 10 

If, before the expiry of the statutory period, the true owner 
makes an effective re-entry on the property sufficient to destroy the 
exclusive character of the trespasser’s possession, the latter’s adverse 
possession is thereby interrupted. 11 What constitutes such re-entry 
by the owner depends on the circumstances of each case. As the 
title rests with the true owner, acts of possession not sufficient to 

(1923) AIR 1923 Rang 23 (24) : 77 Ind Cas 905 : 11 Low Bur Rul 381, 
Kali Muthu Asan v. Meera Hussein. 

(1907) 2 Ch 633 (538) : 76 B J Ch 602 : 97 L T 294, Johnson v. Brock. 

(1926) AIR 1926 Pat 130 (136, 137) : 5 Pat 80 : 91 Ind Cas 169, Midnayore 
Zamxndari Co. Ltd. v. Bam Kanai Singh Deo. 

(1939) AIR 1939 Nag 7 (9, 10). 1938 Nag L Jour 418 (421), Meherban Lalli 
Pinjara v. Yusuf Khan. 

6. (1902) 29 Ind App 101 (116) : 29 Cal 518 : 4 Bom L R 537 : 6 Cal W N 617 : 

8 Bar 269 (P C). 

7. (1881) 6 Cal 725 (739) : 8 Cal L R 90 : 4 Shome L R 96. 

8. (1917) AIR 1917 P 0 18 (21) : 44 Cal 853 : 44 Ind App 104 ; 40 Ind Cas 

337 (P C) 

9. (1935) AIR 1935 Cal 760 (762) : 159 Ind Cas 752, Bhabani Prosanna v. 

Mamndra Chandra. 

10. (1905) 9 Cal W N 1061 (1064), Protab Chandra v. Durga Charan. (Dissent- 

ing from 12 Suth W R 9, 12 Suth W E 452 , 22 Suth W R 259 ; and 
12 Cal I, E 4 SC.) 

11. (192S) AIR 1923 Cal 563 (564) : 109 Ind Cas 296, Bir Bikram Ktshore v. 

Dashrath Bishi. 

(1928) AIR 1928 Cal 882 (885) : 117 Ind Cas 693, Sourendra Nath v. 
Ntrmal Chandra. (Re-entry by owner against tenant of trespasser 
operates to destroy the ad\erse possession of trespasser landlord.) 



FOR POSSESSION OF IMMOVABLE PROPERTY 


2131 


constitute adverse possession as against another may, when done 
by the true ownei, be sufficient to destroy the legal adequacy and 
exclusiveness of possession in a trespasser and may amount to inter- 
ruption of his possession. 13 But the re-entry by the true owner must 
be more than formal and must be effective to divest the possession 
of the trespasser and revest it in the owner. 13 Acts such as the 
following are not of that character * — 

(a) The mere unyoking of the trespasser's bulls and preventing 

him from ploughing the land on one occasion or even the 
cutting away of his crops. 11 

(b) The owner staying as a guest with the possessor. 15 

(c) The owner directing his steward to pull out a stone from 

the wall of the hut built by the trespasser and to remove 
a portion of the fencing. 18 

(d) Supplying of materials by the owner for the repair of the 

house in the trespasser’s possession. 17 


(1924) AIR 1924 All 844 (845) 79 Ind Cas 1017, Har V al Kurmi v. Mohan 
Kurmx (The owner is given delivery of possession by the Court under 
a decree against the trespasser — Adverse possession of the latter is 
interrupted, though he again re-trespassc9 subsequently ) 

12 (nd Cas 

Kvarx 

[See also (1928) AIR 1928 Cal 5C3 (504) : 109 Ind Cas 296, Dir 
Bthram Ktsliore v Dashrath Risht 
(1901) 26 Bom 410 (417) 4 Bom L R 28, Vxthaldas K an ji she t v. 
Secretary of State (Plaintifl occasionally placing his boat on the 
land and storing material on it once — This will displaco defen* 
dant'a titlo by adv erse possession )) 

13 (1650) 9 C B 714 (718) 19LJCP30G 62 RR 511, Doe <i Baker v Combes. 
(1911) 9 Ind C\s 791 (791) 35 Mad 231, Parthasarathx Kaicken v Laksh- 

mana Naicken (A mere transfer of his interests by the true owner 
will not amount to re entrj ) 

(1911) 10 Ind Cas 303 (305) . 38 Cai 022, Joy Kali Boy v Heinangmx Debt. 
(Registration of a namo under the Laud Registration Act is not neces- 
sarily equivalent to actual possession.) 

(1920) AIR 1920 Oudh 73 (74) • 55 Ind Cas 490, Chandika v. Sheoraj. (The 
title of a person holding land as an under-propnctor cannot bo dis- 
turbed or destrojed by an adverse entry in the revenue papers or any 
orders passed by the Revenue Court refusing to enter name in the 
revenue papers) 

(1931) AIR 1931 Cil 25 (20, 27) 57 Cal 790 129 Ind Cas 355, Jnanendra- 
narayan\ SardaSundartDasi (Aueutrv in the Record of Rights that 
the land was subject to the rights of the plaintiff docs not amount to a 
tacit recognition of the plaintiff » rights on the part of the defendant.) 
(1913) 17 Ind Cas 148 (149) 37 Bom 37, Maganchand v. Vtthalrao. (Art 

application to Assistant Collector fur recover) of possession cannot stop 
limitation) 

14. (1921) A 1 R 1924 Cil SS4 (3S5) 50 Cal 978 79 Ind Cas 491, Sukur M ch a m- 

trt<nf v Jsmof Mandal. (Cutting or takiug awav gruvving crop on one 

(1921) 1921 Mad \V N 74 (s N). 

15. (1923) A I R 1923 Mad C33 (G34) 72 Ind Ct, C35. Jinmalaans v 

16 (1850) 9 C B'TlMTlS) 19LJC P GOG 82 R R 511. Deed Ca’er t CV-tbes 
(411 this « ss done in the al-*noe of the trespas-er ) 

17. (1SCG) ISCC Pua Re No. 59, Chiragh Shah t. Gbuvr'a. 


Arts. 152 & 145 
Note 65 
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Arts. 142 & 144 
Notes 64-65 


(e) Payment of land revenue for the land. 1 ™ 

It has been seen in Note 16 ante that possession to be adverse 
must bo hostile, i. e. in denial o£ plaintiff’s title. Ii, therefore, before 
the expiry of the statutory period, the trespasser admits the rightful 
owner's title, his possession ceases to be adverse, 18 provided that the 
admission relates to the property in dispute 18 and is unequivocal.* 8 
It has been held that an admission of the plaintiff's title made under 
a mistake of fact will not interrupt the adverse possession of the 
person making snch admission. 81 

65. Delivery of symbolical possession, if interrupts adverse 
possession. — The delivery of symbolical possession in execution 
of a decree to the decree-holder or to the auction -purchaser is, 
as against ffte defendant tn the suit, equivalent to the delivery of 
actual possession It will follow from this that the delivery of such 
possession to the decree-holder or auction-purchaser will operate 
as a dispossession of the defendant and will put an end to the 
adverse possession of the defendant. 1 In Juggobundhu Maker fee 


17a (1919) AIR 1919 Oudh 177 (177) : 49 lad Cas 61 • 21 Oudh Cas 824, Jalpa 
Dm v. Kalka Bakhsh Singh. 

18. (1928) AIR 1928 Lab 317 (317) : 106 lad Cas 814, Mahomed Baksh v. 
Nathu. 

(But .ee (1922) AIR 1922 Oudli 24 (25) : C6 Ind Cas 941, Abdul 
Basheed v Janakidas (Submitted not correct.)] 

19 (1866) L R 1 Ex 259 (2CO, 261) 12 Jur (N S) 1024 14 W R (Eng) 83C, 

Dixon v. Baty 

20. (1925) AIR 1925 Cal 193 (193) 84 Ind Cas 657, Golam Natar V. Abbas 

Molla. 

21. (1937) AIR 1937 Lah 811 (812) • 177 Ind Cas 15S, Amar Nath v. Bam 

Bdkha. 

Note 65 

1. (1873) 19 Suth W R 101 (102) : 2 Suther 750 (P C), Gunga Gobmd Mundulv . 
Bhoopal Chunder Biswas. 

(1897) 19 All 499 (501) : 1897 AH W N 127, Mangh Prasad v. Debt Dm. 
(1900) 28 All 722 (723) : 1906 AH W N 213 . 3 All L Jour 504, Jagan Nath 
v. Milap Chand. 

(1917) AIR 1917 All 312 (312) ■ 39 All 460 : 39 Ind Cas 745, Bajendra 
Kishore v. Bhagwan Singh. 

(1922) AIR 1922 All 55 (55) : 70 Ind Cas 488, Ml. Puma Kuer v. Mangat 
Bai. 

(1922) AIR 1922 All 463 (465) : 73 Ind Cas 920, Bam Lalan Singh v. 
Harakh Naram Bat. 

(1924) AIR 1924 All 844 (845) : 79 Ind Cas 1047, Bar pal Kurmi v. Mohan 
Kurmi. 

(192C) AIR 1926 All 691 (692) : 96 Ind Cas 591, Baijnaih v. Sri Bhagwan. 
(1928) AIR 1928 All 412 (41S) 50 All 813 : 115 Ind Cas 791, Sita Bam v. 
Bam Sunder 

(1931) AIR 1931 All 234 (235) • 124 Ind Cas 767, Ntranjan Lai v. Jham- 
tnan Lai. 

(1933) AIR 1933 All 173 (175) 55 All 173 : 149 Ind Cas 819, 

Prasad v. Sada Sheolal 

(1936) AIR 1930 All 85 (85): 160 Ind Cas 1037, Mt. Maharaji v. Bhagwati 
Prasad. 

(1897) 21 Bom 93 (101), Pandharmath v. Mahabubkhan. 

(1900) 25 Bom 275 (279, 230) : 2 Bom L R 1021, Gopal v. Krishna Bao. 

(1901) 25 Bom 35? (361) : 2 Bom L R 1037, Mahadeo v. Parashram. 
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(1922) AIR 1922 Bom 27 (2S) : CG Ind Cas 320 : 4G Bom 710, Mahada- Rote 65 
appa Dundappa v . Bhima Doddappa. 

(1879) 4 Cal 870 (876) • 4 Cal L R 55 : 4 Ind Jnr 180, Umbx\n Churn Goopta 
v. 31 ad hub Ghosal. 

(1681) 7 Cal 418 (420), Lohesstir Eocr v Ptirgun lloy. 

(1684) 10 Cal 993 (995), liunjit Singh v Bitnuan Lai Sahu. 

! 1 < . . 1 ■ ’i ’ . . ’'i ■ ▼. Pumanund Gossamt. 

‘ ■ ~ ■ , ’* *• Baburalt. 

•I ■ t 1 J • ■ > ' » v. Mulundu Lai Chou.’ 

(1680) G CalL R 539 (541, 542), Motuffer Wahid \ Aldus Samad. 

(1899) 4 Cal W N 297 (302, 303), -Vi. Da pi v. Barham Deo Penhad. 

(1871) 15 Bath W R S07 (307, 303) . 7 Bcng L R App 20, Bmdubashtni'Dass 
v. J. B. Benny (Ramey). 

(1914) AIR 1914 Cal 630 (G30, 631) 23 Ind Cas 298, Deo N and an Per - 
shad v. Udit Narayan Singh 

(1918) AIR 1918 Cal 253 (255) : 46 Ind Cas 104, Satish Chandra v. Brojo 

(1921) A I R 1921 C.il 385 (867) . 70 Ind Cas 420, Biojendra Kumar v. 

Ashutosh Boy. 

(1922) AIR 1922 Cal 176 (177) 70 Ind Cas 602. Janahxnath Saha v. Bat- 
Kuntha Nath 

(1922) AIR 1922 Cal 313 (315), Jogendra Nath \ Dinanath Dass 

(1923) AIR 1923 Cal 138 (140, 141) 77 Ind Cas 1035, Bhulu Deg v. Jot in’ 
dra Nath Sen. 

(1026) A IB 1026 Cal 1172 (11 73) 96 Ind Cas 481. Jogendra Krishna v Joy 
Shxb Chaudhry (Symbolical delivery effective against transferee, trans- 
fer in whose favour is affected by doctrine of Its pendens.) 

(1932) AIR 1932 Pat 145 (147) : 11 Pat 165 : 142 Ind Cas 2lG, Bam Prasad 
Ojha v. Bindeshxcari Prasad. (Do.) 

(1927) AIR 1927 Cal 411 (413) • 101 Ind Cas 622 . 54 Cal 624, Sabjan Bifc» 
v. Asanulla Sheikh. 

(1930) A I R 1930 Cal 15 (16) 121 Ind Cas 407 5G Cal 1130, HaraJif Golder 
v Jaladhar Bisuas 

(1930) AIR 1930 Cal 455 (45G) 128 Ind Cas 61, Satyendra Nath Khan \ . 

Panclianoii Chatter jee 

(1882) 1882 Pun Re No 75, Mt Kanin Nissan \ Basho 

(1918) AIR 1913 Lah G2 (G3) 47 Ind Cas 411 • 191S Fun Rc No. 70, 

Kaman v Umar 

(1920) AIR 1920 Lah SO (33) 55 Ind Cas C4G, Salainat AU v All Ahbar 

(1925) AIR 1925 Lah G1 (61, 62) . 84 Ind Cas 952, Uul.and Lai Ilam 
Dm. 

(1920) A I R 1926 Lah 35 (37) 89 Ind Cas 596, llarbhagu an \ Taja. 

(1928) AIR 192S Lah 719 (719) 10S Ind Cas 39G, £uti<fa» Lai > Gaun 
Hal 

(1930) AIR 1930 Lah S23 (323) 120 Ind Cas 52G. i>urja ^ Mulchand 

(1935) \ I R 1935 Lah 012 (C13) 159 Ind Ca« 1100 Vl Bam Kali v. 

Gouardhanlal 

(1866) 10 Mad 17 (19) 11 Ind Jur 13. VewAa/araw.anna s Vtramma. 

(1918) AIR 1918 Mad 690 (593) 41 Ind Cas 1C7, .Varoyan« Amnal v. 

Secrctm y of State 

(1926) A I R 192G Mad 42 (43) 90 Ind Cas 1037 Ranganalha Iter t. 

Snmiasa Iyengar (Per Odger’a, 3 ) 

(1927) AIR 1927 Mad S49 (‘•50) . 105 Ind Ca- 243 Aa>navia v J/aM- 
la l sh mi 

(1928) MR 192S Mad 144 (145) 105 lud Cas 170. /..in laivam. .\ a^rr v, 

I'enlifachnla .VakW 

(1930) AIR 1930 Mad 20*. (20 s , 209) 122 Ind tar It 4 Sethuratnam l,.r 
V. Chin no Solan 

(1914) Ain 1914 Nag 14 (14) 10 Nv t n <0 Ji Ii d C.» -v), /„ 

Singh \ Ca’iptt. 
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Arts. 142 & 144 v. Bamchunder By sack? it was held by a Full Bench of the High 
Note 65 Court of Calcutta, that a delivery of symbolical possession under 
the Code of Civil Procedure against a defendant in the suit is 
equivalent to the delivery of actual possession. “As against third 
parties, of coarse,” said their Lordships, “this symbolical possession, 
(as it is so called) would be of no avail; because they are no parties 
to the proceeding. But if the defendant should, after this, again 
dispossess the plaintiff by receiving the rents and profits, we think 
the plaintiff would have twelve years from such dispossession to 
bring another suit.” The decision in Juggobundhu's case 2 was 
approved by the Privy Council in Sri Badha Krishna Ghanderji v. 
Bam Bahadttr 5 and it was observed : “This decision is one of long 
standing and has been followed for many years. Their Lordships see 
no reason to question or to hold that this rule of procedure should 
now be altered.” A similar view was expressed in Kesho Pershad 
v. Mt. Bhagjogna Koer .* One of the questions in that case was 
whether the taking of symbolical possession by the holder of a 
decree against X would have any effect on the adverse possession of 
Y who was not a party to the suit. Their Lordships observed: "It 
adds little or nothing that having got a decree he (the decree-holder) 
took symbolical possession (dakhal dahani) or even that he set up 
boundary pillars well to the north of the land now in suit. The 
respondents (that is Y) could not prevent his doing these things and 
their nght9 are not in any way affected by them ” See also the 
undermentioned cases 5 in which it was held that symbolical delivery 

(1929) A I B 1925 Nag 293 (301) : 116 Ind Cas 70, Qaurt Shankar v. lira- 
him AU 

(1928) A I B 1928 Oudh 8 (8, 9) : 8 Luck 180 : 105 Ind Cas 781, Alt Husain 
v. Mahomed. 

(1910) 8 Ind Cas 236 (238) (Lah), Amolak Shah v. Maula Balsh. 

v. Muhammad Ilafu. 
v. Sarasvatu 

. Chatterji v. Modhu Sudan 

Muherjx. 

(1930) A I B 1930 Lali 914 (915) . 129 Ind Cas G99, Bam Chand v Copal 

(1930) AIR, 1930 Lab 334 (395) : 120 Ind Cas 602, Sunder Das v. Maho- 
med Ahram Khan. 

[See also (1933) A I B 1933 Bang 407 (409) : 12 Bang 1 : 149 Ind 
Caa 916, Sicaminathan Padiachi v. Mona China Audi ] 

2. (1630) 5 Cal 584 (5S8) : 5 Cal L B 543 : 3 Shome L B 68 (F B). 

3. (1917) A I B 1917 P C 197 (201) : 43 Ind Cas 268 (P 0). 

4. (1937) AIR 1937 P C 69 (75) : 167 Ind Cas 329 • 16 Pat 258 : 31 Sind L R 

212 (P C). 

[Sm also (1928) AIR 1928 Oudh 391 (392) : 111 Ind Cas 862 3 Luck 
G6S, Ataullah Khan v Mt. Hans Baj Kunwar.] 

5. (1921) AIR 1921 All 9 (10) 43 All 520 : 63 Ind Cas 212 (F B), Jang Baha- 

dur Stngh v. Hanumant Singh 

(1899) 21 All 269 (271) 1899 All W N 56, Naram Das v. Lalta Prasad. 

(1895) 19 Bom 620 (624, 625), Harjivan v. Shtvram. 

(1922) AIR 1922 Bom 2 (3) • 46 Bom 932 : 66 Ind Cas 91, Baghunath 
Vaman v Kondiba Babaji 

(18S0) 5 Cal 584 (586) - 5 Cal L R 543 : 3 Sliome L R 63 (F B), Juogobundhu 
Mvherjee v. Bamchander By such. 
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of possession would not affect the rights of a third party or interrupt 
the running of time in his favour. 

There is a conflict of decisions as to whether symbolical delivery 
of a property m execution proceedings will interrupt the adverse 
possession of the defendant and furnish a fresh starting point of 
limitation against lum m cases where the circumstances are such 
that actual delivery and not symbolical delivery is the prescribed 
mode of delivery according to the provisions of the Civil Procedure 
Code. One view is that symbolical delivery will give a fresh start 
•of limitation for a suit for possession against the defendant, notwith. 
standing that the circumstances of the case are such that actual 
delivery and not symbolical delivery is the prescribed mode of 
•delivery under the law. 6 The other view is that symbolical delivery 


(1881) 10 Oal 993 (995), Runjxt Singh v. Buntoari Lall Sahu. 

(18S9) 16 Cal 530 (533) (F B), Jogobundhu Matter v. Purnanund Oossami. 

,n ■" ’ '■"* " ** ’ ' Pun v. Repm Behary Milter. 

Waziruddm v. Lala Deoki Nandan. 
jan Mahomed v. Chunder Mohan 

(1881) 11 Oal L R 395 (398), Doyamdhi Panda v Kelai Panda. 

(1916) AIR 1916 Cal 408 (409) 32 Ind Caa 703, Sadulla Mrtdha v. Joyna- 
bunnetsa Bibi 

(1918) AIR 1918 Cal 253 (255) : 46 Ind Cas 101, Satxsh Chandra v. Drojo- 
gopal. 

(1923) AIR 1923 Cal 82 (34) : 77 Ind Cas 564, Jobeda Khatun v. Tulsi 
Char an Das. 

(1923) AIR 1923 Lah 531 (535) : 77 Ind Cas 609, Muhammad Ramzan v. 
Municipal Committee, Alxpur. 

(1925) AIR 1925 Lah Cl (01) . 81 Ind Can 952, Muland Lai v. Ilam Dm. 

(1926) AIR 1926 Mad 42 (44) 90 Ind Cas 1037, Ranganatha Ayyar v. 
Snnnasa Iyengar 

(1934) AIR 1931 Nag 36 (39) 30 Nag L R 231 143 Ind Cas 62. Oanpatrao 
v Vithaba i 

(1917) AIR 1917 Oudh 135 (135) 42 Ind Cas 192, Chunni v Mt. Ash • 
rafan. 

(1923) AIR 1928 Oudh 391 (392) : 111 Ind Cas 3C2 . 3 Luck GG3, Manila 
A /inn v Mt. Hansraj Kunioar. 

(1917) AIR 1917 Pat 423 (124) 42 Ind Cas 419, Jhan Smgh v. Gopi 
Pasban 

(1910) 5 Ind Cas 273 (275) (111), Gajadhar Rai v. Ramlakhan Rat. 

(1910) C Ind Cas 4G7 (471) (Cal), Khiroda Kanta Roy v. Aris/mn Das. 

(1911) 9 Ind Cas 271 (272) (Mad), In re Rama Moothan. 

(1913) 21 Ind Cas 7G5 (7G7) (Mad), Rompxehcila \ ShaA Ismael 

[But tee (192G) AIR 1926 Cal 1172 (1173) 90 Ind Cas 4*1, Jojendra 
Krishna \ Joy Shib Chaudhury ] 

6. (1921) AIR 1921 Cal 3S5 (3S7) 70 Ind Cas 420, Brojendra Kumar Roy \ 
Ashutosli Guy 

(1922) AIR 1922 Cal 176 (17s) 70 Ind Cas G02. Janalinith r Bailur.tha 
Math 

(1923) AIR 1923 C »l 371 (372, 373) : 70 Ind Cas ls7, Kuladi prosad v. 
Kudtram ilisra 

(192C) AIR 192G Lah 35 (37) . S3 Ind Cas 516. Uarbha ?• an \ Ti i 

(1907) 17 Mad L Jour SO 1 ' 1001), Cot ind v ren'.tesjtfru/n 

(1927) AIR 1927 Mad *19 (-50) 105 Ind Ca- 213 . i * Mala, 

lalshmx 

(1923) AIR 1923 Pat 7G (>2) 71 ltd C w 9H 21 c r L Jou' 279, ’in? 3. 
ra\i Par’an l ,ui Sul. Be. v Sa- ar> * ms K <r 


Arts. 142 ft 144 
Note 66 
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Arts. 142 & 144 v. Bamchunder Bysack } it was held by a Full Bench of the High 
Note 65 Court of Calcutta, that a delivery of symbolical possession under 
the Code of Civil Procedure against a defendant in the suit is 
equivalent to the delivery of actual possession. “As against third 
parties, of course,” said their Lordships, “this symbolical possession, 
(as it is so called) would be of no avail ; because they are no parties 
to the proceeding. But if the defendant should, after this, again 
dispossess the plaintiff by receiving the rents and profits, wo think 
the plaintiff would have twelve years from such dispossession to 
bring another suit.” The decision in Juggobundhu’s case 2 was 
approved by the Privy Council in Sri Badha Krishna Ghanderji v. 
Bam Bahadur 3 and it was observed . “This decision is one of long 
standing and has been followed for many years. Their Lordships see 
no reason to question or to hold that this rule of procedure should 
now be altered.” A similar view was expressed in Kesho Pershad 
v. Mt . Bhagjogna Koer.* One of the questions in that case was 
whether the taking of symbolical possession by the holder of a 
decree against X would have any effect on the adverse possession of 
Y who was not a party to the suit. Their Lordships observed : "It 
adds little or nothing that having got a decree he (the decree-holder) 
took symbolical possession ( dakhal dahani) or even that he set up 
boundary pillars well to the north of the land now in salt. The 
respondents (that is Y ) could not prevent his doiDg these things and 
their rights are not in any way affected by them.” See also the 
undermentioned cases 5 m which it was held that symbolical delivery 

(1929) AIR 1925 Nag 299 (301) : 11G Ind Cas 70, Gauri Shankar v. Ibra- 
him Ah. 

(1928) AIR 1928 Oudh 8 (8, 9) : 3 Luck 180 : 105 Ind Cas 781, Ali Husam 
v. Mahomed. 

v. Mania Bdksh. 
v. Muhammad llafxs. 

SarasvaU. 

(1913) 18 Ind Cas 751 (752) (Cal), Uinnarain Chattorji v, Modhu Sudan 
Mulerji. 

(1930) AIR 1930 Lah 914 (915) . 129 Ind Cas G99, Bam Chand v. Oopal 
Singh. 

(1930) AIR 1930 Lah 384 (385) : 120 Ind Cas G02, Sunder Das v. Maho- 
med AKram Khan. 

[See also (1933) AIR 1933 Rang 407 (409) : 12 Rang 1 * 149 Ind 
Cas 916, Suaminathan Padiach * v. Mona China And j ] 

2. (18S0) 5 Cal 584 (538) : 5 Cal L R 543 : S Shome L R G8 (F B). 

3. (1917) AIR 1917 P C 197 (201) : 43 Ind Cas 268 (P C). 

4. (1937) AIR 1937 P C 69 (75) : 167 Ind Cas 329 : 16 Pat 258 : 31 Sind L R 

212 (P C). 

[ See also (1928) AIR 1923 Oudh 891 (392) : 111 Ind Cas 862. 3 Luck 
G6S, Ataullah Khan y. Mt Hans Raj K unicar.] 

5. (1921) AIR 1921 All 9 (10) 43 All 520 : 63 Ind Cas 212 (F B), Jang Baha • 

dur Singh v. Hanumant Stngh 

asu.Lalta Prasad. 
nd Cas 91, Baghunath 

(18S0) 5 Cal 584 (580): 5 Cal L R 548 : 3 Sliome L R CS (F B), Juogobundhu 
Mitkerjee v. Ramchandrr Bysack. 
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o{ possession would not affect the rights of a third party or interrupt 
the running of time in his favour. 

There is a conflict of decisions as to whether symbolical delivery 
of a property in execution proceedings will interrupt the adverse 
possession of the defendant and furnish a fresh starting point of 
limitation against him in cases where tho circumstances are such 
that actual delivery and not symbolical delivery is the prescribed 
mode of delivery according to the provisions of the Civil Procedure 
Code. One view is that symbolical delivery will give a fresh start 
■of limitation for a suit for possession against the defendant, notwith- 
standing that the circumstances of the case are such that actual 
delivery and not symbolical delivery is the prescribed mode of 
delivery under the law. 8 The other view is that symbolical delivery 


(1681) 10 Cal 903 (905), Runjit Singh v. Bunican LaU Sahu. 

(18S9) 16 Cal 530 (533) (F B), Jogobundhu Hitter v. Pumanund Gossanu. 
(1891) 18 Cal 520 (525), Gossaut Palmar Pun v. Bepin Behary Hitter. 

(1907) 6 Cal L Jour 472 (482, 483), Mir Waziruddin v. Lala Deoki N and an. 
(1903) 7 Cal L Jour 610 (643), Ratnjan Mahomed v. Chunder Mohan 
Adityn. 

(1881) 11 Cal L R 395 (395), Doyamdht Panda v. Kelai Panda. 

(1916) AIR 1916 Cal 408 (409) 82 Ind Cas 703, Sadulla Mrtdha v Joyna- 
bunnessa Bib i. 

(1918) AIR 1918 Cal 253 (255) . 46 lad Cas 101, Sahsh Chandra v. Brojo- 
gopal 

(1923) AIR 1923 Cal 82 (84) ; 77 Ind Cas 564, Jobeda Khatun v. Tulst 
Charan Das. 

(1923) AIR 1923 Lah 534 (535) : 77 Ind Cas 509, Muhammad Ramzan v. 
Municipal Committee, Ahpur. 

(1925) AIR 1925 Lah G1 (61) . 84 Ind Cas 952, Milhaud Lai v. Ham Din. 
(1926) AIR 1926 Mad 42 (44) . 90 Ind Cas 1037, Ranganatha Ayyar v. 
Srmnasa Iyengar 

(1934) AIR 1934 Nag 36 (39) 30 Nag L R 284 148 Ind Cas 62, Ganpatrao 
v Vithabax 

(1917) AIR 1917 Oudh 135 (135) : 42 Tud Cas 192, Chunm v Mt. Ash- 
rafan. 

(1923) A I R 1923 Oudh 391 (392) • 111 Ind Cas 3G2 • 3 Luck 60S, Ataulla 
Khan v. Mt Hansraj Kunwar. 

(1917) AIR 1917 Pat 423 (424) • 42 Ind Cas 419, Jlian Singh v. Gop i 
Pasban. 

1 1 ■ : t " r ' i • g • lt 

! ' " : ‘ Das. 

. I < i . "" ■’ 

[But «ee (1926) AIR 1926 Cal 1172 (1173) • 90 Ind Cas 481, Jogendra 
Krishna \ Joy Shib Chaudhury) 

6. (1321) A I H 1321 Cl 335 (3S7) : 70 Ind Cas 420, Brojmirn Km„o, Soy . 
Ashutosh Roy. * 

(1922) A I^R 1922 Cal 176 (173) 70 Ind Cas 602, Janakmath v Baikuntha 

(1923) A j/^ 37 1 * 372, 873 ) * 70 In<1 Cas 1S7 < Zulnda Prasad v. 


lalsljm 



■ laha • 
Maha- 


Arts.142 & 144 
Note 65 
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Arts. 442 & 444 is totally ineffective in such cases and will not interrupt the adverse 
Note 63 possession of the defendant. 7 

Similarly, theie is a conflict of decisions as to whether a formal 
defect in the proceeding constituting the symbolical delivery will 
make it ineffective to arrest the adverse possession of the defendant, 
one view being that the adverse possession will not be interrupted 
m such cases, 8 the other view being that the adverse possession will 
be interrupted. 9 

As seen above, symbolical delivery is equivalent to actual delivery 
in the eye of the law, as against the defendant. Wheie the land of 
which symbolical delivery is made is in the occupation of ryots, 
the plaintiff, suing for possession, will have a period of twelve years 
from the date when the defendant again dispossesses him by 
collecting the rents and profits of the land from the ryots. 10 But 
where the land is in the actual possession of the defendant and he 
continues m such possession after the symbolical delivery, he should 
be held to dispossess the plaintiff immediately on the symbolical 
delivery and the plaintiff must bring his suit for actual possession 
within twelve years of such delivery. 11 


7. (1910) AIR 1919 Bom 44 (44) : 43 Bom 559 : 51 Ind Ca S 72, Shridar v* 
Ganpati. 

(1922) AIR 1922 Bom 2 (3) : 40 Bom 932 • 66 Ind Cas 91, Eaghunath 
Vaman v. Kondiba Babaji. 

(1924) AIR 1924 Lab 301 (302) . 71 Ind Cas 885, Sardar Khan v. Abdulla 
Shan. 

(1937) AIR 1937 Lab 350 (351) : 174 Ind Cas 821, Ml. Khatran v. Baghbtr 


Singh, 

(1925) AIR 1925 Mad 1140 (1141) : 86 Ind Cas 439, Kammayyay.Bkimara 
Settee Parxdesi. 

' v. Bala Khandu~ 


HU. 


af Ah. 

B (1935) AIR 1935 Lah C12 (613) : 159 Ind Cas 1100, Mt. Bam Kali v. 
Gowardhan Lai. 

(1930) AIR 1936 Lah 749 (750) ! 16 G Ind Cas 377, Bhagat Bam v. Alt 
Baksh. 


9 (1927) AIR 1927 Lah 166 (186): 101 Ind Cas 254, Abbas Ali Khan v. Yusuf 
Alt Khan. 

(1929) AIR 1929 Lah 545 (545) : 118 Ind Cas 391, Harnam Singh v, Mtlkhi 
Bam. 

(1933) AIR 1933 Lah 427 (428) : 145 Ind Cas 345, Hat nam Singh v. Ganda 
Singh. 

10. (I860) 5 Cal 584 (588) : 6 Cal L R 548 : 3 Shomc L R 09 (FB), fuggobundhu 

Muter jee y. Bamehunder Bysack. 

11. (1931) AIR 1931 All 234 (235) : 124 Ind Caa 707, Ntranjan Lai v. Jham- 

man Lai 

(1928) AIR 1928 All 412 (413) . 50 All 813 • 115 Ind Cas 791, Sitaram ▼, 
Bam Sunder. 

(1903) 8 Cal W N 49 (51), B assail Baja Ghaudhry v. Kailas Chandra 
Sxngha 

(1904) 9 Cal^W N 292 (299), Bag Jit Majhi v. Bajah Sri Sri Durga Prosad 

(1914) AIR 1914 Cal 630 (GS0) : 23 Ind Cas 299, Deo Bandan Pershad v. 
Udit Barayan Singh. 

(1930) A I R 1930 Fe«h 7 (8) : ICO Ind Cas 441, Mt. Jan Sultan v. Abdul 
Manan, 
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"Where the transfeiee under an invalid alienation of land which 
is in the occupation of rsots obtains a decree for possession against 
the vendor and is given symbolical deliveiy of possession, the trans- 
feree will be deemed to be in advei&e possession against the vendor 
from the date of such delivery, unless the judgment-debtor, in spite 
of such delivery, continues to collect the rents and profits from the 
ryots. 15 

Symbolical dein er j has the effect only of giving a fresh starting 
point of limitation for a suit for possession against the defendant 
who is m adverse possession. Such deliveiy does not, however, put 
an end to the title which the defendant acquires by prescription 
under Section 28 by virtue of his adverse possession for twelve yeais. 
In other words, where at the date of the symbolical delivery the 
defendant has already perfected his title to the property by adverse 
possession, such title is in no way affected by the symbolical 
delivery and a suit for possession will lie baned although within 
twelve years of such delivery. 13 

The above principles will apply to sales for nncars of revenue, 
so that, wheie, under such sales, the auction-purchaser is given 
symbolical possession, he can bring his suit foi actual possession 
against the defaulting proprietor at any time within twelve yeais of 
such symbolical delivery of possession. 11 

66. Decree does not interrupt adverse possession. — X 
obtained a decree for money against A w bo was a trustee in respect 
of certain properties. A’s son subsequently instituted a suit ta 
establish that the property belonged to the trust While the suit was 
pending, the pioperty was sold in execution of X’s decree in 189S 
and was puichased by one X who obtained possession thereof It was 
subsequently decided in the suit filed by A's son that the property 
belonged to the trust A's sons filed a suit against M in 1913 for 
possession of the property on the ground that it was trust property. 
It was held that tho suit was barred. Their Lordships of the Privy 
Council observed as follows • 

"At the moment when it (the decree in A’s son’s suit) was 
passed, the possession of the purchaser was adverse, and the 


[See (1900) 2 Bom L R 407 (409), Sitaram ' A aro ) 

[But see (1919) 2 Lah L Jour 91 (9s), .41* Bakhsh ' 21 1 G hut am 
Fattma ) 

12 (1915) AIR 1915 Mad 115 (147) 20 Ind Cas 537, Gonnda Doss \ P.ajan 

Venkata Perumal. 

[SfC (1926) AIR 1920 Oudh 444 (440) 95 Iud Cas 27 2 Luck 239, 

ParJ.asJaj % , Janks Ballabha Saran 1 

13 (1925) AIR 1925 Oudh 20 (23) b4 Ind Cas 9S, 21 1 ilahmudunnt** 

Zahtd Rasa. 

14 (1917) AIR 1917 Cal 199 (201) 37 Ind Cas 239. Jitendra £umar \ 

Mohendra Chandia 

(1917) AIR 1917 Cal 213 (216) 39 Ind Cas 213 44 Lai 412. i 

Chandra v Pt/art Lai. 

(1929) 1IR 192S Cal 870 (372) 115 Ind Ca* 006, 7 at* t.nrh Xalh » Shei t 
AtuiuUa. 


Arts. 142 & 144- 
Notes 65-66 


/ 
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Arts. 152 & 145 
Note 66 


declaration that the property had been properly made subject to 
a trust disposition and therefore ought not to have been seized, 
did not disturb oi affect the quality of his possession: it merely 
emphasised the fact that it was adverse. No further step was 
taken in consequence of that declaration until the present pro- 
ceedings were instituted, when it was too late." 1 

See also the undermentioned cases 3 holding the same view, viz. 
that a mere decree establishing the right of the plaintiff to possession 
does not interrupt the adverse possession of the plaintiff. In Stngara- 
velu v. Chokka Mudaliar, 3 Venkatasubba Eao, J., of the Madras 
High Court observed as follows: "Adverse possession is a question 
of fact and always implies that the right to immediate possession 
subsists in the true owner and not in the person having adverse 
possession. An adjudication that the true owner had a good title to 
possession is entirely consistent with the fact that the actual posses, 
sion is with another party who ousted the true owner and has 
been holding possession as against the true owner on his own behalf. 
I therefore fail to see how a decree which negatived the first 
defendant's right could possibly ho regarded in the natuie of an 
interruption of the continuity of possession." 


Note 66 

1. (1923) AIR 1923 P C 175 (176,177) : 50 Ind App 295 • 46 Mad 751 : 74 Ind 

Cas 492 (P C), Subbavja Pandaram v. Sid. Mustafa Marakayar. 

2. (1937) I L R (1937) 2 Cal 234 (240), Bijay Gopal v. Gopee Das (Declaratory 

decree does not interrupt adverse possession.) 

(1876) 25 Suth W R 249 (250), Muhbool Ah v. Waged Hossem. (Do.) 

(1923) AIR 1923 Mad 88 (91) : 46 Mad 525 : 70 Ind Cas 994, Smgaraielu 
Mudaliar v. Chokka Mudaliar. (Do.) 

(1911) 9 Ind Cas 795 (795, 796) (Mad), Puthm ValapilAyissa v. Lakshmana 
Prabhu. (Do ) 

(1910) 8 Ind Cas 883 (884) (Mad), Baghunathalhachanar v. Ttruiengada 
Ramanujacharya (Do.) 

(193C) AIR 1936 All 466 (467) : 163 Ind Cas 545, Mahomed TahirV. Bechey 
Lai. (Do ) 

(1930) AIR 1930 Lah 472 (474) . 129 Ind Cas 703, Joimim Das V. Phulla 
Khan. (Do ) 

(1930) AIR 1930 Lah 297 (299) ■ 120 Ind Cas 486, Mahomed Ibrahim v. 
Shaida Muhammad. (Do ). 

(1937) AIR 1937 Lah 602 (606, 607) : I L R (1937) Lah 255 : 172 Ind Cas 
259, Har Indar Singh V. Shiv Bam. (Do.) 

(1926) 99 Ind Cas 956 (957) : 8 Lah L Jour 572 (575), Alla Bakhsh v. Shadi 
(Do.) 

(1B72) 17 Suth W R 119 (120) : 8 Beng L R 510, Awiroonissa Begum v. 

V mar Khan. (Decree for possession.) 

(1926) 93 Ind Cas 827 (828) (AU), Dalle v. Amir a. (Do ) 

(1872) 17 Suth W R 450 (451), Kalee Kishore Sen v. Nila viler Sen. (Do.) 
(1922) AIR 1922 Lah 70 (71) ■ 64 Ind Cas 352, Fazal v. Mihan Khan. 
(Do ) 

(1930) AIR 1930 Bom 400 (400) : 129 Ind Cas 333, Mulchand v. Birabai, 
(Do) 

(1939) AIR 1939 Bom 1 (18) . 179 Ind Cas 178, Narayan Jxvaji v. Guru . 
nathgouda, (Do). 

S. (1923) AIR 1923 Mad 88 (91) : 46 Mad 525 : 70 Ind Cas 994. (Di»sentiDe 
from AIR 1920 Bom 61 ) 
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In some decisions* ifc has been held that a decree in favour of 
the plaintiff will interrupt the adverse possession of the defendant. 
It is submitted that this view is not correct. But, wheie the plaintiff 
obtains possession under a decree, the defendant’s ad\ erse possession 
will be interrupted although the decree is reveised on appeal and 
possession is restoied to the defendant on such leversal. 6 

In the undermentioned case, 6 a third party obtained a decree for 
possession against the defendant and obtained possession m execution 
of such decree. The decree was reversed on appeal and possession 
was restored to the defendant. It was held that the defendant’s 
adverse possession against the plaintiff was not interrupted by the 
third party’s possession. It is submitted that the decision is not 
correct, inasmuch as the Statute requires actual possession on the 
part of the defendant for the statutory period in order to create a 
title by prescription in Ins favour and mere absence of possession on 
the part of the plaintiff is not enough. 

In a suit for possession of land which was in the actual occupa- 
tion of third parties, viz raiyats, it was held that a formei deciee 
obtained by the plaintiff against the laijats for lent showed that at 
the date of the deciee the plaintiff was in possession as landloid and 
that therefore the decree saved the suit from limitation 7 

67. Effect of attachment on adverse possession. — An 
attachment of immovable property under the Civil Procedure Code 
does not affect the possession of the property. Hence, such attachment 
does not intenupt the adverse possession of the property 1 But, 
whore on an attachment a claim petition is filed by the adverse 
possessor and rejected and he does not institute a suit within one 

4 (1833) 5 All 345 (354) 1833 All \V N 81 (F B), Saisuti v Run) Behai i Lai 

(1932) AIR 1932 Sind 35 (38) 20 Sind L R 127 140 Ind Cas 223, Gagu- 
mal Metharam \ Allahbux (Decree for possession and owner-hip 
breaks continuity 1 of possession of defendant ) 

(1920) AIR 1920 Bom G1 (Cl) 44 Bom 934 53 Ind Cas 90, Ahbai 4fi 
Meet Inayatalh t. Abdul Ajtz Mxr Sakeb Jahagirdar. (Decree fo’ 
possession ) 

(1921) AIR 1921 Bom 470 (470) 45 Bom 913 61 Ind Cas 414, Ruhhma- 
bat v. Ramchandra Vnsudei /Do ) 

(1934) AIR 1934 Bom 273 (276) 53 Bom 110 154 Ind Cas S21, Iran' 

Ganpat i v Vis Jinn Rambhau (Do ) 

(1892) 2 Mad L Jour 210 (212) Bapa vya v Bavnmh (When tbe tenant- 
under X are in possession and the plaintiffs title to the land is decla- 
red in a suit agaiU't X, a suit bv the plainti'I brought tv, thin 12 
ye us of such declaration field not barred. a» tbe lemnt s po—e-sion u 
tho possesion of A ) 

5. (1917) AIR 1917 Wad 6*9 (091) 35 lad Cas 421, LaxmjrMiaya y E,mt- 
elmndia 

C. (1698) 22 Bom 733 (736). Baidu i Kolu. 

7 (1914) AIR 1911 Cal 630 (G31) 23 Ind C»- 22-5, Dr> .Yu dun Pn< id i 
Udit Saroyan Sn ah 

Note 67 

1. (1901) 11 Mad I. Jour 311 (345). Stetl.aramt R.ddi s 1 r» Re 1 1 « 'V. b*= 
a ttespis-or U holding the property ad\er>«lr to i e *3" tLsa"vh- 
tnont of the property bs a pe'sm who his c’* a de- 'm igt n-' the 
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Arts. 142 & 445 year (under Article 11 ante) to establish his right (see Civil 
Note 67 Procodure Code, Order 21 Rule 63), it has been held that he will be 
precluded fiom pleading that he was in adverse possession on the 
date of the order dismissing his claim petition. 2 But ho will not ho 
precluded irom pleading that his possession has been adverse from the 
date of the order rejecting his claim. 3 Further, where the attachment 
is raised subsequently, the adverse order on the claim petition ceases 
to be effective and the adverse possessor is not precluded from 
contending that he was in possession on the date of the order, 
although he has not questioned the order by means of a suit within 
one year under Article ll. 3a 

An attachment of property under Sections 145 and 146, Criminal 
Procedure Code, is effected by the Magistrate actually taking 
possession of the property 3b Hence, it cannot be said that such 
attachment docs not affect the possession of the proporty. Such 
possession, however, enures to the benefit of the party in actual 
possession at the date of the proceedings if the attachment is under 
Section 145, and to the benefit of the party lawfully entitled to the 
property if the attachment is made under S. 146. Hence, where the 
property is in the possession of a trespasser and is attached under 
Section 145, Criminal Procedure Code, the attachment does not 
interrupt the possession of the trespasser.* But, where the attachment 
is under Section 146, the possession of the trespasser will be inter- 
rupted, inasmuch as the possession of the Court during the attachment 
will be one on behalf of the true owner. 5 

On the same reasoning, where the possession is with tho true 
owner at tho date of the attachment under Section 14G, the attach- 
ment does not amount to a dispossession of tho true owner. 5 * 

(192G) AIR 192G Mad 42 (48) : 00 Ind Cas 1087, Raiifjanntk Iyer v. Sn* 
ntuaja Iyengar. 

(18G9) 4 Mad H 0 R 281 (285), Knshnama Rajah v. Narayanasamy Rajah. 

(1937) AIR 1937 Mad 44 (46) . 1G6 iDd OaB 308, Dharapuram Janopakara 
Nidhi, Ltd v. Lakshmtnarayana Chetltar. 

(102G) AIR 192G Oudh 43 (43) * 80 Ind Cas 424, llarlAshan Das v. Jiff. 
Sundro Bibt 

2. (1885) 8 Mad 506 (510), Velayuthan v. Lalshmana. 

8. (1037) A I R 1937 Mad 44 (46) : 166 Ind Cas 308, Dharapuram Janopakara 
Ntdhi Ltd. v. Lakshmtnarayana Chetltar. 

3a (1937) AIR 1937 Mad 44 (46) : 166 Ind Cas 308, Dharapuram Janopalara 
Nidhi Ltd. v. Lakskmirtaraijana Ckelliar. 

8b See Notes under Sections 145 and 146 of the Authors' Code of Criminal 
Procedure 

4 See (1926) AIR 1926 Cal 782 (766) . 95 Ind Cas 117, Abtnash Chandra v. 

Tarim Charan. 

5 (1921) AIR 1921 Cal 534 (586) • C6 Ind Cas 433, Sarat Chandra v. jBi67ia- 

Vati Debt. 

(1922) AIR 1922 Cal 419 (421) : 49 Cal 514 . G5 Ind Cas 200, Panna Lai v. 
ranch u Ruidas 

6a (1916) A I R 1916 Cal 751 (752, 753) - 31 Ind Cas 242, Drojendra Kuhore 
Roy v. Bharat Chandra Boy. 

(1002) 2G Mad 410 (413, 414, 415), Rajah of VenUtagin v. Isalapalli 
Subbuih. 
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"Where property is under attachment under Section 146, Criminal 
Procedure Code, the remedy of the true owner is by a suit for 
declaration of title and not for possession, as the property must be 
deemed to bo only in the possession of the true owner during such 
attachment. Hence, although the true owner may frame his suit as 
one for possession, it must be treated as one for declaration of title 
and will not be governed by Article 142 or Article 144 a3 the case 
may be. 6 

See also the undermentioned cases 7 


68. Decision of Revenue Officer or Court regarding boundary, 
if interrupts adverse possession. — A decision of the Revenue 
authorities as to the boundaries of lands cannot have the effect of 
dispossessing as a fact any party who is in possession, and cannot 
constitute an interruption of possession. In Kuppusami v Venkata- 
sami, 1 a case under the "Madras Surveys and Boundaries Act, 1897, 
Mr. Justice Ramesam negatived the contention based on a decision 
of the Full Bench in iluthirulandt Poosari v. Sethuiama Iyeir that 
the decision of a Survey Officer as regards boundaries interrupted 
the adverse possession of the party in possession at the date of the 
decision Ho held that the Full Bench did not decide the question 
In Aghaga Pcrumal Pillai v Rusa Pillai,* a Bench of the High 
Court of Madras observed as follows * 

“Neither the decision of the Survey Officer nor the planting 
of stones in accordance with it in proceedings under the Act 
ipso facto dispossesses any party, nor could it make a legal 
break in existing possession so as to render ineffective, for 
purposes of limitation, any adverse possession running at its 
date We do not agiee with Mr. Ramachandra Iyer that that is 
the effect of the opinion of the Full Bench in Muthirulandi 
Poosari v Scthurama Iyer* Oui view on this point is supported 
by the opinion of Ramesam, J., in Kuppusami Iyer \ Venkata- 
sami , 5 and that of Benson and KnsHnasatni Iyer, JJ,, in S A 
No. 1102 of 1909 It would bo very extraordinary if the Survey 

6. (1922) A I R 1922 Cal 419 (421) C5 Ind Cas 200 49 Cal 511, Pamui Lai v 

Panehii Ruidas 

(1916) AIR 1916 Cal 751 (753) 31 Ind Cas 242. Brojendra Kt shore Roy v 
Bharat Chandra Roy 

7. (1669) 6 Bom II C R App Cas 41 (44), Lado Lahshuman \ Kttshnajt Sada- 

shiv. (Property m pos.-ession ol defendant attached bv Government — 
Property then restored to defendant— Held that there was no interrup- 
tion of the po, session of defendant during the attachment ) 

(1SS9) 1883 Bom P J 341, Vishnu v. Bhihajt (Period during which a village 
was under attachment by Government could not Ns taken into con- 
sideration in determining the duration of defendant's adverse posses- 
sion ) 

Note 68 

1. (1923) AIR 1923 Mad 29 (29) 70 Ind Ca* 672 

2. (1919) AIR 1919 Mad 779 (731) 42 Mad 425 50 Ind Ca- 13 <F B> 

3 (1932) AIR 1932 Mad 310 (311) 13S Ind Cas 3C2. 

4. (1919) A I R 1919 Mad 779 (731) 42 Mad 425 50 Ind La, IS (F B) 

5 (1923) AIR 1123 Mad 21 (2*1) 70 Ind C», 672 


Arts. 142 & 145 
Notes 67-68 
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Arts. 142 & 144 
■ Note 68 


Officer's decision could have such a result — a result which would 
follow no decision of a Civil Court that a party had or had not 
title.” 

A similar view has been taken by the High Court of Bombay in 
a case arising under the Bombay Land Revenue Code, 1879.® 

A contrary view has, however, been held by a single Judge of the 
Madras High Court in the undermentioned case, 7 relying upon the 
view expressed to the same effect in Bamamurthi v. Narayan 
Gajapathi, 8 in which Waller, J , observed that the Full Bench case 
referred to above did actually decide that such decision operated 
as an interruption of adverse possession. It is submitted that the 
contrary view stated above cannot be accepted as correct. The 
question referred to the Full Bench was as to the conclusiveness of 
the decision of the Revenue Officer on the rights of the parties as on 
the date of the order. It does not seem to be possible to regard the 
Full Bench as having impliedly decided what is really against sound 
principles of law. In Ackutaramayya v. Soorapayya, 9 Mr. Justice 
Wadsworth reviewed the previous authorities and held that a 
decision of the Revenue Officer as to the title of the parties would 
not interrupt adverse possession, but that 'if the Revenue Officer gave 
a finding that the defendant was not in actual physical possession 
on the date of the order, the finding cannot be challenged by the 
defendant in a suit by the plaintiff for possession. 

Where A in possession made a declaration that he held the 
property as trustee for B aud the Revenue Court on the application 
of B subsequently ordered mutation in his name, it was held that 
this constituted clear dispossession of A. 10 

Seo also the undermentioned cases. 11 


C. (1920) AIR 1920 Bom 215 (216) : 59 Ind Caa 437, Manuk v. Narayan. 
(Fixing boundaries under S, 121 of Bombay Land Revenuo Code ) 

7. (1931) AIR 1934 Mad 685 (686) : 152 Ind Cas 462, Seetharamaraju v. 

Narayanaraju. 

8. (1933) AIR 1933 Mad 279 (281, 2S9) : 50 Mad 3G0 . 141 Ind Cas 307. 

9. (1939) AIR 1939 Mad 61 (62, 63). 

10. (1923) AIR 1923 All 58 (63) : 69 Ind Cas 971 : 45 All 169, Udit Narayan 

Singh v. Handhtr Singh. 

11. (1921) A I R 1921 Pat 31 (32) . 61 Ind Cas 46:6 Pat L Jour 51, UahanlPar* 

Ihticharan Bharti v. Secretary of State. (The order of tho Collector 
under S. 41 of the Bengal Survey Act in the case of a boundary dispute 
operates as the order of a Civil Court declaring the parties to be in pos- 
session of the land in accordance with the boundary as determined by 
the Collector and hence operates as a dispossession of tho party adier- 
selv aflectcd by the order ) 

(1921) AiR 1921 Pat 277 (278, 279) : Cl Ind Cas 78, Bahadur Ahkhan v. 
Secretary of State. (An adverse decision under S. 41 of the Bengal 
Survey Act amounts to dispossession within the meaning of Article 142.) 
(1911) 10 Ind Cas 363 (365) (Cal), Joy Kali Boy Chottdhury v. Jlemangim 
Debt (Mere registration of owner's name in Collcctorate does not 
interrupt adverse possession.) 

(1926) AIR 1926 Oudh 263 (264) . 91 Ind Cas 19, Mt. Saira Bill v. Kaum 
JIusain. (Revenue Court’s order refusing mutation of names in favour 
of a person m respect of an immoveable property amounts to dispos* 
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69. Subsequent assertion of a different title by defendant, 
if affects his adverse possession. — The Government sold a certain 
taluk for arrears of Government revenue and it was purchased by X 
who was put in possession thereof in 1855. A filed a suit in 1868 
against X for possession on the ground that the sale by the Govern- 
ment was void. He alleged that subsequent to 1855 the Government 
had made a new grant to X of the said land at an increased revenue, 
and this gave a fresh cause of action to the plaintiff. It was held 
that it did not give the plaintiff any fresh cause of action and that 
the suit beyond twelve years of the fiist dispossession m 1855 was 
barred. 1 


70. Submerged land. — A person who has a title to land does 
not lose it by reason of the fact that it becomes submerged under 
water and thus becomes incapable of use and enjoyment. It follows 
that where land which became submeiged under water re-forms and 
can be identified as having formed part of a particular estate, the 
owner of that estate is entitled to it. 1 The leading case on the point 
is Felix Lopes v. Muddun 21 oh tin Thakooi .* In that case their 
Lordships of the Privy Council referred to the following passage m 
Hale’s 'Be Jute Maris' (page 15) 

“If a subject hath land adjoining tho sea, and the violence of 
the sea swallow it up, but so that yet there bo reasonable marks 
to continue the notice of it, or though the marks be defaced, yet 
if by situation and extent of quantity and bounding up on the 
firm land, the samo can be known, oi it be by art or industry 
regained, the subject doth not lose his property . . But if it 
be freely left again by the reflux and recess of the sea, the owner 
may have his land as before, if he can make out where and 
what it was, foi he cannot lose Ins propriety of the soil, 
although it for a time becomes pait of the sea, and within the 
Admiral’s jurisdiction while it so continues " 


Their Lordships then observed as follows • 

“This principle is one not merely of English law, nor a 
principle peculiar to any system of municipal law, but it is a 
principle founded in universal law and justice, that is to say. 


Note 69 

1. (1674) 22 Suth \V R 167 (lt>7) 1 Ind \pp 335 3 Sir 39 3 Suther 30 (P C), 
Eajn Sn Chtutanya Chundra \ Collector of Oanjam. 

Note 70 

1 (1675) 23 Suth \\ R h (9) 11 llcnR L R 209 2 Ind tpp 2S 3 Suther 50 : 

3 Sir 411 (P C) Jlnisidim Sinylj \ Sytid Loot/ Jit Khan 
(1900) 3 Cil L Jour 500 (5GS) 1 M id L Tim 175 (P C), Ram JZcrnanla 

A'tnriari Debt/ \ Secretary of State 

(1935) A I B 1935 1' C 125 (126, 12**) 150 Ind Cas 519 (P C), Taraldas v 
Secretary of State. 

(1607) 2 Arm Cl (O'*). Bur Sahen ' Maliomid Pmn Allan 
(1905) 3 Cil L Jour 310 (333). Inamla Han Lisak \ Secretary of Sta'e. 
(2 Ind App 26, Followed ) 

2 (1S70) 13 Moo Ind l«2> U Suth VfRPCU 5 Res L It 521 . 

2 Suther 330 1 bar 591 (P C) (3 Suth W R 51, Overruled ) 


Arts. 142 & 144 
Notes 69-70 
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Arts. 142 & 144 
Note 70 


that whoever has land, wherever it is, whatever may be the 
accident to which it has been exposed, whether it be a vineyard 
which is coveied by lava or ashes from a volcano, or a field 
covered by the sea or by a river, the giound, the site, the 
property, remains in the original owner." 


But, in order to apply the doctrine in Lopez’s case 2 it is necessary 
that the person claiming the re-foimed land should have been, before 
submersion, entitled to it. The onus will be on him to show that he 
had a subsisting title to the property on the date of the submersion. 3 
Where a person acquires a title by adverse possession to land 
re-formed after submersion, and thereafter the land is again sub- 
merged and again re-formed, the title to it will be that of the person 
who had acquired title by adverse possession and not of the original 
owner. 4 

Not only will the title continue in the owner during the period 
of submersion, but possession m law would be considered to be in the 
true owner during such period. 0 This would be so whether the true 


3. (1935) AIR 1935 P 0 125 (12C) : 156 Ind Cas 518 (P C), Tarakdas v. Secre- 
tary of State. 

(1925) AIR 1925 Cal 1230 (1231) : 88 Ind Cas 5G7, Panchanon Sarkar v. 
Basanta Kumar % 


4. (1877) 3 Cal 796 (800) : 1 Cal L R 259 : 3 Suther 486 : 3 Sar 776 : 2 Ind Jur 
147 (P C), Badha Prosad Singh v. Bam Koomar Singh. 

(1927) AIR 1927 Oudh 519 (520) : 106 Ind Cas 80, Bhagu-an Bakhsh Singh 
Bcjaipal Stngh. 

15. (1917) AIR 1917 P O 18 (21) : 44 Cal 858 : 44 Ind App 104 : 40 Ind Cas 
OOT ,T> m t> p! n„., r nf Slate. 

W'N 617 : 


11881) V Cal h K aw ISO o/ . u oaiuu ^ v >\ -rr*"- r nd n , ai J v - 

Inghs. (The burden of proving that the plaintiff has lost that title by 
reason" of the adverse possession of the defendant would then be upon 
the defendant.) 

<1921) AIR 1921 Cal GS7 (095) : G5 Ind Cas 8C6, Secretary of Slate y. 
Waged Ah. 

(1925) AIR 1925 Cal 1230 (1231) 83 Ind Cas 5G7, Panchanon Sarkar v. 

Basanta Kuman Dasi. 

(190G) 28 All 7 GO (7G2): 3 All L Jour5G7 190G All W N 234, Munshi Hatliar 
Hasan r. Dehart Stngh. 

<1935) 1G3 Ind Cas 897 (902) G2 Cal L Jour 177 (188) G3 Cal 300, Surendra 
.Kumar Boy v. Ahmed Nawab Chowdhttry. 

<1922) G5 Ind Ca3 7G9 (770) (Oudh), Bachcha Singh v. Sri Kamlapat Prosad. 

<1930) AIR 1930 Lab 417 (117) : 122 Ind Cas 48G, Khan Beg v. Khuda 
Baksh. 

<1925) AIR 1925 All 187 (195) : 153 Ind Cas 703 : 57 All 598, Sri Krishna 
Dutty. Ht. Ahtnadi Bibi. 

(1933) AIR 1933 Tat 4G8 (470) : 148 Ind Cas 441, Basdhari Lai y. Handlal 
Hah ton. 

(1930) 123 Ind Cas 817 (819) (All), I2a?n Krishan Das y. Hut Chand. 

(1915) AIR 1915 All 29G (289) : 29 Ind Cas 278, Baldeo Thahurai v. Vgra- 
nalh Htsra. 

. ~ ‘ ‘ ' ~ ■ ■ r. Annoda Hohan Boy. 

■ Bafie Hussain. 

■ v. Asutosh Cossanti. 

' 1 . , Jogendra Hath v. Jaga - 

amdranath Bay. 

(1925) AIR 1925 Nag 1G1 (1G5) : 83 Ind Cas 8. Liladhar v. Khetstngh. 
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-owner teas or teas not in possession before the date of the sub- Arts. 142 & 145 
mergence, provided he had a subsisting title to the land on that date. Note 70 
If he was in possession on that date, bis possession would not termi- 
nate by reason of the submergence, but will be deemed to continue 
•during the period of submersion. 6 If he was not in possession on 
ihat date but had a subsisting title, the possession of any person 
who was occupying the land at that time wrongfully would termi- 
nate 7 and the true owner would be deemed to be constructively in 
possession. The reason is that constructive possession cannot lie 
implied in favour of a wrongdoer. 8 Nor will such possession enable 

(1925) AIR 1925 Lah 627 (627) : 92 Ind Cas 178, Barlat v. Belli Mai. 

(1913) 16 lnd Cas C13 (615) (All), Ldktiath v. Manor ath Bam 

(1924) AIR 1921 Cal 855 (863) : 51 Cal 669 : 78 Ind Cas 679, Suresh Chan- 
dra \ Shift Kanta . 

(1927) AIR 1927 Cal 97 (98) • 91 Ind Cas 5, Mohendra Nath v. Nabaduiip 
Chandra If and y. 

(1S7C) 1676 Pun Re No. 19, Sahib Bat v. Khair Shah. 

(1929) 117 Ind Cas 318 (319) (Pat), All Muddm v. Salim. 

(1921) AIR 1921 Cal 277 (281) 66 Ind Cas 923, Maharaja of Cooch Bihar 
v Mahendra Banjan Bat 

(1923) AIR 1923 All 75 (76, 77) 69 Ind Cas 912, Bam Nat am Misir v 
Dcoh .1/tsii . 

<1915) AIR 1915 Cal 451 (452) 28 Ind Cas 426, Mahadco Prasad \ . Mt 
Sheonandan Koer 

<1938) AIR 1938 Mad 470 (173), Secretary of State v. Sutya Bao Bahadur 
Qaru. 

<1933) AIR 1933 Tat 468 (470) : 148 Ind Cas 444, Basdhanlal v. Nandlal 
Mahton 

<1923)74 Ind Cas 881 (891) (Pat), Keshav Piasad Singh v Secretary of 
State. 

<1915) AIR 1915 Cal 404 (473) 29 Ind Cas 156, Amnia Sundart v. Shera - 
juddtn Ahamed 

[See also (1929) 117 Ind Cas 202 (203) (Pat), Par lit Pandey \ 

Bameshnar 

(1904 ) 9 Cal W N 111 (115), Madhabt Sundart Dassya v. Gagancn- 
dra Nath Togoic. 


(1930) AIR 1930 T C 198 (200) 126 Ind Cas 81 (P C), Aamjufi Chatter. jee 
\ Barnaul Mahan Sen 

(1905) 3 Cal L Jour 316 (33G), Ananda Ilari Basal . v. Secretary of State 
(The principle applies even where Government is the owner ) 

(190G) 1906 Pun L R No 15S, Amir Muhammad Shah v. Sullon Khan. 

7, (1921) AIR 1921 Cal CS7 (G95) G5 Ind Cas SCO, Secretary of State \ I Pared 
.Hi Khan. 

S. (1902) 29 Ind App 101 (105) 29 Cal 518 4 Rom L R 537 G Cal W S G17 . 
8 Sir 2C0 (r C). Secretary of State <e Krtshnamom Gupta 
(1930) AIR 1930 Lah 417 (417) 122 Ind Cas 4«G, Khan Bej v. Khuda 

Bullish 

(1922) AIR 1922 Cal 557 (5G4 . 565) 67 Ind Cas G73, Balhal Chandra 

Chose v Du r 3.1 das Samanta 

(1912) 16 Ind Cas 17 (17) (Cal), Golap Mom A isi a Kah Charon Kundu. 
<1910) C Ind Cas 359 (SCO) (Cal). Da rod j JYcwd t. Ar.nada J/eAa* 

lam 135 
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Arts. 442 & 144 
Note 70 


a wrongdoer to acquire a title by adverse possession, inasmuch as in 
order to acquire a title by adverse possession, actual possession on 
the part of the wrongdoer is necessary during the whole period of 
twelve years. 84 (See Note 53 ante.) 

The result is that if the true owner is shown to have been in 
possession at the date of submergence and the submergence continued 
till within twelve years of the suit, the true owner is entitled to 
recover possession of the land from any wrongdoer in possession. 
Even if at the time of the submergence the wrongdoer is in posses- 
sion, the submergence would operate as an interruption of the 
adverse possession, and if the re-formation of the land has taken 
place within twelve years of the suit, the true owner is entitled to 
recover the same from the wrongdoer. 9 

In The Secretary of State for India v. Krtshnamoni Gupta, 19 
the Government bad dispossessed the true owner of certain lands 
and were in adverse possession thereof at the time of its submer- 
gence under water. The submergence continued till within twelve 
years of the suit for possession by the true owner. It was held by 
their Lordships of the Privy Council that the plaintiff was entitled 
to succeed. Their Lordships observed as follows : 

" It is urged on behalf of the Government that, having been 
in possession through their tenants when the lands became 
submerged, their possession must be deemed to have continued 
in law while the lands were under water, and to have revived 
on their being re-formed, and reliance is placed on a case of 
Kally Churn Sahoo v. Secretary of Stale, 11 decided by the 
High Court in 1881. For the purpose of trying the question 
whether limitation applies, the Government must be regarded 
as a trespasser and dispossessor of the rightful owners, and in 
the opinion of their Lordships tt t could be contrary both to 
principle and authority to imply such constructive possession 
in favour of a wrongdoer so as to enable him to obtain thereby 
a title by limitation. In order to sustain a claim to land by 
limitation under the Indian Act, there must, in their opinion, 

(1930) 1G3 Ind Cas 697 (902) : 63 Cal 300 (312), Surendra Kumar Boy v. 
Ahmtd Katcab Choudhry. 

(193G) AIR 1930 Oudh 3S7 (SOS) : 1D4 Ind Cas 118, Partab Bahadur Singh 
v. Jagatjit Singh. 

(1905) 3 Cal L Jour SIC (33G), Ananda Uari Basak v. Secretary of State. 

Sa.(1921) ‘ T ^ ~ " ’ • 1 


cannot take the place of actual adi ctse possession ) 

(1015) AIR 1915 Cal 451 (452) : 28 Ind Cas 426, 2Iahadco Prasad v. 3St. 
Sheonandan Kuer. (Trespasser's leasing ont the fishery rights during 
the period of sulmersion is not actual possession of the land by him ) 
9. (1912) 17 Ind Cas 91 (95) • 31 All C12, IJalsbullah Khan v. Lalta Prasad. 

10. (1902) 29 Ind App 104 (115) 29 Cal 61S : 4 Bom L R 537 : C Cal W N Gl7 : 

6 Ear 2CO (P C). 

11. (16S1) G Cal 725 (740) : 8 Cal L R 90 : 4 Ehome L R 90. 
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be actual possession of a person claiming as of right by 
himself or by persons deriving title from him. The possession 
of the Government was tn fact determined by the submergence 
of the land whtch then became derelict , and so long as it 
remained in that state no title could be acquired against the 
true owner. Sir E. Garth, however, seems to have thought that 
in such a case the possession of a trespasser would continuo 
until the true owner resumed possession. 

“ Their Lordships cannot agree m this view. On the contrary, 
they think that on the dispossession of the Government by the 
t'is major of the floods, the constructive possession of the land 
was (if anywhere) m the true owners. In the case of Trustees, 
Executors and Agency Co. v. Short, 13 it was laid down by this 
Board that ‘if a person enters upon the land of another and 
holds possession for a time, and then without having acquired 
title under the statute abandons possession, the rightful owner 
on the abandonment is in the same position in all respects as 
he was before the intrusion took place.’ And the opinion of 
Parke, B., is there quoted that there must be both absence of 
possession by the person who has the right and actual possession 
by another to bring tho case within the statute. 

’’Tbeir Lordships think that lor this purpose dispossession by 
vis major has the same effect as voluntary abandonment, and 
they are of opinion that the case of Kally Churn Sahoo v. 
Secretary of State, 13 was wrongly decided, and ought to bo 
overruled." 

Knshnamoni Gupta’s case 10 was followed by their Lordships of 
the Privy Council in tho caso of Basant Kumar v. Secretary of 
State, 11 where their Lordships held that no rational distinction could 
be drawn between a case where tho rc-flooding was seasonal and 
occurred for several months in each year and a case where the 
submergence continued for several years at a time Their Lordships 
further observed “A man may cease to use his land because he 
cannot uso it, since it is under water. He does not thereby discontinue 
his possession , constructively it continues until he is dispossessed , 
and upon the cessation of the dispossession before the lapse of tho 
statutory period, constructively it retires .... it seems to follow 
that there can be no continuance of adverse possession, when tho 
land is not capable of uso and enjojment, 60 long as such adverse 
possession must rest on dc facto use and occupation ” 

In Bhupcndra v. Bajcstcar 13 their Lordships of tho Privy 
Council again reiterated the same view and opened . “While land3 
arc submerged, constructive possession is with the true owner, and 
12. (1SSS) 37 \Y R (Eng) 133 (131) ~ 

13 (IS^l) 6 Cal 725 <710) 8 Cal L R 90 4 Shome L R 90 

14 (1917) .MR 1917 P C 18 (21) 41 Cal b5S 41 Ind App 101 10 Ind Co* 337 

(P C) 

15 (1931) AIR 1931 P C 1C2 (1C1) 1S2 Ind Cvs CIO 5; Ind App 22i 13 Cal 

t-0 (P C) 


Arts. U2 & 144 
Note 70 
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Kits. 142 & 144 that, though immediately prior to the diluviation physical possession 
Notes 70-71 had been tcitk the adverse claimant .” 

It has been held in some cases 16 that in order that constructive 
possession may be deemed to be in the true owner, it is necessary 
that such owner must have been in possession at the date of the 
submergence. It is submitted that this view is not correct. 

The principle that constructive possession is in the true owner 
during the period of submergence of the land under water is based 
really on the fact that the land is incapable of actual enjoyment 
during the period of submergence and that the adverse possession of 
the wrongdoer (which must be actual) is thereby terminated. The 
principle would not, consequently, apply where the lands go under 
water for a few days every year but without interfering with the 
usual agricultural operation on the land. 17 

Where a person ctaims to have been in adverse possession for the 
required period of the land after its re-formation, no question arises 
as to the applicability of the doctrine in Lopez's case. 19 

71. Receiver and adverse possession. — Where the owner of 
certain property died and the property was kept deielict (the heirs 
being absent from the place) and possession was taken by the 
officials of the Court, it was held by the Privy Council that it must 
be presumed that such possession was taken for the benefit of the 
persons rightfully entitled. 1 

The same principle holds good even in cases where uval claimants 
to the possession of the property are present and a . Receiver is 
appointed by the Court to take charge of the properties pendente 
lite. The possession of the Receiver in such cases would really be on 
behalf of the person who is ultimately found entitled to it , 3 and is 

1C. (190G) 190G All w N 231 (235) * 28 All 7G0 : 3 All L Jour 5G7, Munslii 
Maehar Hasan v.Bthan Single ^ ^ * 

Qhose a. 

. '!and Lai. 

■ 1 v. Kand 

Lai. 

(1017) AIR 1917 Oudh 330 (337, 33S) : 19 Oudh Cas 374 : 37 Ind Cas 715, 
Jlearsey v. Sardar Karam Singh. 

... *-*■ . 2 Ind Jur 

,anta Kumar 

Kay. 

(1921) AIR 1921 Cal 277 (282) : GG Ina Cas 923, Maharaja of Cooch Behar 
v. Maliendra Itanjan Bai Chaudhn.l 

Note 71 

1. (1914) AIR 1914 P C 243 (21G) • (1912) A C 230 : 81 L J P C 151 (1*0. Corea 

v. Appuhamy. 

2. (192G) AIR 192G Cal 385 (392) . 52 Cal 014 : 90 Ind Cas 851, Eastern Mort- 

gage and Agency Co. Ltd v. Mohammad Fatlul Karun. 

(2921) AIR 1924 Cal COO(GW):79 Ind Cas 620, Dmjendra Karam r. Joget 
Chandra. 

(1001) 27 Mad 591 (593) : 14 Mad L Jonr 297, Vedanyaga MudaUar v. 
Yedammal. 
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not adverse to him. 3 But the possession of the Beceiver would Arts. 442 Si Hi 
operate as a dispossession of the wrongdoer who was in possession at Notes 71 72 
the date of the appointment, and would thus operate as an interrup- 
tion of the adierse possession, so that the wrongdoer cannot, for the 
purpose of computing the period of limitation, count the period of 
his possession before the Beceiver took possession.* 

The mere appointment of a Beceiver however, without his taking 
actual possession of the property, will not interrupt adverso possession 
of the wrongdoer. 5 

72. Abandonment of possession. — "Where a trespasser abandons 
his possession before the expiry of the statutory period, the rightful 
owner, on such abandonment, is in the same position in all respects 
as he was before the intrusion takes place. 1 The possession of the 
intruder, ineffectual for the purpose of transferring title, ceases upon 
its abandonment to be effectual for any purpose. 2 

The question of abandonment by the owner must be considered 
with reference to local circumstances and conditions. Where a 
person fails for a long time to tako up or keep up a property of value 
and has no explanation for Ins neglect, it may be fair to supposo that 


(1905) 2 Cal L Jour 602 (611), Sarala Sundart Dan v. Saroda Prosad Su>. 
(1918) AIR 1918 Mad 974 (978) . 40 Ind Cas 50, Su&5i>/<1 Pnudarrtm v. 
Mahamad Mustaplia Maracayar. 

(1927) AIR 1927 Mad G1 (02) 97 Ind Cas 783, Han Sahib v. Su«;» Baja 
Sahib. 

(1930) A I R 1936 Oudh 387 (395) 12 Luck 371 . 164 Ind Cas 118, Partab 
• Bahadur Singh v Jagatjit Singh 

(1928) A I R 1928 Pat 2G0 (201) 7 Pat 819 108 Ind Cas 69, Bisheshuar 

Pralap v Chandreihuar Prasad 

(1912) 13 Ind Cas 215 (215) 13 Cri L Jour 23 (Mad), Ismail Ghami Ammal 

\ Katwia Rowthcr 

(1919) UR 1919 Mad 8 (10) 49 Ind Ca> 69, Klippusuannj Chetly 

Susala Ilainiah 

(1874) 22 Suth \V R 2G5 (2G7), Jeeb untssrec Dabce v. Knsto .Vo tire Dabte 
(1923) AIR 1923 Oudh 155 (189) . 103 Ind Cas 817, .IMtiJ Halim Khan v. 
SfindiU -4Ii Khan 

(1925) AIR 1925 Cal C81 (C83) 8G Ind Cas C77, Sreedhar Chaudhury 
yilmany Chaudhury 

(1635) 11 Cal 49G (493), Rnrlickiiafft Pandty v P<u/maniind Singh 
(1891) 17 Mad 501 (503), Orr \ .Vullitn Chelty 
3. (1919) AIR 1919 >1 id 8 (10) 49 Ind Cis 69, Kuppumam'i i Uell'i ' Kasala 
Ram in Ji. 

(1895) 11 Cal 49G (493), Karticknath 1‘andey v Padmanand Singh 
4 (192S) AIR 1923 Pat 2G0 (203, 201) 7 Pat 319 103 Ind Cas 69, Bishe. 

shuar Pratap \ Chandreshicar Pras,id. 

(1927) \ I R 1927 Mid Cl (62) 97 Ind C.is 7S3. War, Sa?n!> \ SJmajiRaja 
Sahib 

(1901) 2 Cil L Jour C02 (011), Sarnia Stimlan Dasi \ Sarada Prosad, Sur 
5. (1921) \IR 1921 Cal US (123) 70 Ind Ca» 511, Pankaj Mohan i /'ij in 
Ih-han 

Note 72 

1 (PUG) \ 1 R 192G Tit 130 (137) >U Ind Ca- 1CJ 5 Pat >-0 Vuirunar 

Co , Lid \ Ram A'anai Sin jh Ik. 

2 USSM 13 \ C 793 37 \V R (Fnq) 4 13 i'LJI’Cl 52 L T C77 53 

J P 132, 2Vh«;cis ami .ljrnc> Lo , Lid \ Sh it 
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Arts. 142 & 144 
Notes 72-73 


he may hare abandoned hi3 rights. But where the land consists of 
scanty culfcurable areas recovered from time to time from the river 
which had inundated them and it does not pay the owners to devote 
their attention to working it, it cannot be supposed that the owners 
have, by not cultivating it, abandoned their rights to it. 8 

73. Confiscation and re-grant. — By the order of confiscation 
in Oudh, all titles to the lands confiscated were put an end to and 
the same were vested in Government. Where the Government 
made a re-grant of such estate to A and A sued for possession within 
twelve years thereof, it was held that the suit could not be barred 
by limitation. 1 

74. Revenue sale — Adverse possession against purchaser. — 

A certain property was sold at a Revenue sale under the Bengal 
Land Revenue Sales Act, 11 of 1859 in consequence of the non-pay- 
ment of the Government assessment, and was purchased by X. The 
sale took place in January 1891. The defendant claimed that he was 
in adverse possession of the property against all persons having 
claims since 1859, and that the suit was barred. It was held that 
what was sold in the Revenue sale was not the interest of the 
defaulting owner, but the interest of the Crown subject to the pay- 
ment of the Government assessment, and that therefore the time 
limited by the Limitation Act commenced to run only from the date 
of the sale and that the suit within twelve years thereof was not 
barred. 1 

78. Dispossession of wrongdoer by another, if Interrupts 
adverse possession. — It has been seen in Note 64 ante that where 
there is a break in the continuity of adverse possession, the result is 
that the possession automatically revests in the owner and that no 
act is necessary on his part to bring about such revesting. As has 
been stated in Trustees & Agency Co., Ltd. v. Short, 1 if an intruder 
without title holds possession for less than the statutory period and 
then abandons possession and there is then no person against tvhom 
the rightful owner can bring his action, t ho rightful owner is in 
the same position as if no intrusion had taken place, and, although 
he is out of possession for the statutory period and another intruder 
subsequently takes possession but does not hold for the statutory 
period, the title of the rightful owner is unaffected by the statute. 
Ther e is do difference in principle between a break in conti nuity 

3. (1900) 190G Pun L R No. 158, Amir Muhammad Shah v. Sultan Khan. 

Note 73 

1. (1901) 21 All 1 ( 11 , 12) 28 Ind App 169 . 8 Sar C5 (PC), Maqbul ITusam v. 
Lalta Prasad. 

Note 74 

1. (1911) AIR 1914 P C 82 (53) 25 IndCas 309 (P C). Surja Kanta Acharjya 
v. So rat Chandra Roy. 

t See also (1921) AIR 1921 Cal 097 (090) 05 Ind Cas 806, Secretary 
o] State v. 11 'ased Ah Otm.j 
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caused by the voluntary abandonment by the wrongdoer and a break 
in the continuity caused by extraneous circumstances. 

Suppose now that a person in adverse possession is, before ho has 
prescribed for the statutory period, himself dispossessed by another 
person without title. It is clear that such dispossession is an 
interruption of the possession of the first wrongdoer. But it is also 
clear that there is no interval m which it can be said that there is 
no person against whom the rightful owner can bring an action for 
possession. The possession does not become revested in the rightful 
owner, and the dispossession of the first wrongdoer by the second 
is not a dispossession of the true owner.® Thus, where A entered 
•on B's property under a title consistent with that of B, but his 
possession became subsequently adverse to B, and while in such 
possession he was dispossessed by C, a trespasser, it was held that 
C’s dispossession of A was not a dispossession of B, that the Buit 
by B for possession was not a suit based on dispossession M's entry 
having been consistent with B's title) but one governed by Article 
141 of the Act. 3 It was, however, held in the undermentioned cases 4 
that when the possession passes from the first to the second 
trespasser, there is a constructive restoration, eien if a momentary 
one, of the true title to possession. If it is meant by this that 
possession momentarily rovest3 in the true owner at tbo time of 
dispossession by the second trespasser, it is submitted that the view 
does not seem to be correct. 

As to the effect of dispossession by the second trespasser of the 
first trespasser on the applicability of Articles 142 and 144 to a suit 
by the owner for possession, see Note 92 infra. 

76. Possession must be open, — It would follow from what 
has been said in Note 16 ante, that one of the essential elements 
for the acquisition of title by adverse possession is that the possession 

2. (1910) 8 Ind Cas C30 (613) : 35 Bom 79, F asudeo Atmaram y. Eknath Bal- 

Krishna. 

[ See also (1910) 8 Ind Cas 1095 (1095) (All). Ham Lakhan Hai v 
Gajadhar Hai (Person entering without title, on the property 
of deecasod person, dispossessed by second trespasser — Suit by 
truo heir held governed bj Art Hi as heir was never di^pos^es 
sed by any body.) 

(1921) A I R 1921 Bom 43 (46) 45 Bom 570 59 Ind Cas S05, Ham- 
chatidra Dalwant v Balaj i Ganesli 


3. (1910) 8 Ind Cas 639 (043) 35 Bom 79. Fasadeo Aimaram y. El anlh Eil* 

Krishna 

4. (1926) AIR 1926 Oudb 313 (314) 29 Oudh Cas 131 92 led Ca» S25, 

Sukhdco \ Ml Ham Bulan 

(1922) AIR 1922 Cal 17G (177) . 70 led Cas C02, Jarahi Salk Saha v Dai- 
lunf Ji<* Sath 

(1933) A I R 1933 Cal $9'* (900) CO Cal 10*2 113 Ind Cas 1177, AWal 
Latif \ Hamtd Ga«. 


Arts. 142 & 144 
Notes 75-76 
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Arts. 142 & 144 
. . Note 76 


of the wrongdoer must be open.™ An open possession is a possession 
which is overt and without any attempt at concealment, so that the 
person against whom time is running ought, if he exercises due 
vigilance, to be aware of what is happening. 1 It is not necessary 
to prove actual knowledge on the part of the owner of the adverse 
possession. 2 In Secretary of Stale for India v. Debcndra Lai, 3 where 


Note 76 

la (1934) AIR 1934 Pat 61 (65) : 150 Ind Cas 8DG, Batjnath Mandar v. Bam 
Adhin Ray. 

(1935) 164 Ind Cas 61 (63) • 62 Cal 921 (926), Upendranath Bay v. Jitendra- 
r.ath Kundu. (Where the assertion of right is secret and not open, the 
possession cannot be held to bo adverse.) 

1. (1934) A I R 1934 P C 23 (25) : 147 Ind Cas 545 . 61 Ind App 78 : 61 Cal 262 
(P C), Secretary of Stale v. Debendra Lai, 

(1915) AIR 1915 Lah 298 (299) : 27 Ind Cas 610, IChuda Bakhsk v . Kar- 
intin. 

(1933) AIR 1933 Lah 25 (27) : 13 Lah 677 . 140 Ind Cas 604, Shtromam 
Ourdwara Parbandhak Committee, Kosakotla v. Prem Das. (Mabant 
getting mutation effected in his name by ex parte decree— Not a suffi- 
cient overt act.) 

(1938) A IR 1938 Lah 6 (8) : 170 Ind Cas 994, lit. Shanti Dm V. Mam 
Stngh. 

(1937) AIR 1937 Rang 180 (182). 171 Ind Cas 643, Bashir Ahmed v. Maat- 
schappij. 

y 


Kundu. 

(1930) 163 Ind Cas 897 (902, 903) : 63 Cal 300 (313, 314, 316), Surcndra 
Kumar Boy Chowdhry v. Ahmed Nauab Choudhurtj. 

(1912) 13 Ind Cas 467 (468) (Mad), Yeeranna v. Chclamayya. 

(1938) AIR 1933 Pat 220 (222) . 175 Ind Cas 202, Gopiram Bamchandra 
Firm v. v. Hitai Lai: (Sublessee, instead of growing crops, erecting 
head works of colliery — Held sub-Iesscc'a possession was open and 
public and hence adverse to the landlord.) 

(1931) AIR 1934 Oudh 21 (23) : 147 Ind Cas 805, Mahomed Mahmud v. 
Mahomed Afag. 


(1912) 13 Ind Cas 467 (468) (Mad), Veeranna v. Chclamayya . 

(1938) AIR 1938 Oudh 238 (246) : 177 Ind Cas 718, Musaheb Khan v. Baj 
Kumar Bakshi. 

(1933) AIR 1933 Nag 27 (27) : 28 Nag L R 282 : 140 Ind Cas 831, Mura- 
duddin v. Ml. Umraobi. 

(1935) AIR 1935 Cal 7C0 (761, 762) : 159 Ind Cas 752, Phalanx Prosatina v. 
Manmdra Chandra 

(1935) AIR 1935 All 265 (267) . 163 Ind Cas 898, Chanar Singh v. Chanar 

(1909) 8 Ind Cos 431 (432) (Cal), BaraxK Badri Sahi v, Chatnra Varflon 
(1038) A I R 1933 Lab G (8) : 170 Ind Cas 994, Ml. Shanti Deit v. JILin* 
Singh 

[See (1933) AIR 1933 Nag 112 (113) 29 Nag L R 48 : 141 Ind Cas 
COG, Jat Krishna \. Babu (Possession to the knowledge of the 
plaintiff and m contravention of his right is clearly adverse to 
him,)] 

3 (1934) AIR 1934 P C 23 (25) ; 147 Ind Cos 6J5 . 61 Ind App 78 : 61 Cal 2C> 
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v! claimed a title by adverse possession against the Crown and the 
latter pleaded that it had no knowledge of the adverse possession 
of A> their Lordships of tho Privy Council observed as follows • 

“Mr. Dunne for the Crown appeared to desiderate that tho 
adverse possession should be shown to have been brought to tho 
knowledge of the Crown, but in their Lordships’ opinion tiiere 
is no authority for this lequirement. It is sufficient that the 
possession be overt and without any attempt at concealment, so 
that the person against whom time is running ought, if he 
exercises due vigilance, to be aware of what is happening. If the 
rights of the Crown have been openly usurped, it cannot be 
heard to plead that the fact was not brought to its notice " 

It has been held m some cases* that knowledge is necessary on 
the part of the true owner m order to constitute the wrongdoer's 
possession adverse. In view of the clear pronouncement of their 
Lordships of the Privy Council in Debendra Lai’s case 5 above referred 
to, the view expressed in the said cases cannot, it is submitted, bo 
considered to be correct. 

Where A sued for possession of underground mining areas in 
which tho defendant was carrying on mining operations, and to 
which the plaintiff claimed title and proved it, it was held that the 
defendant must, in order to show adverse possession for the statutory 
period, prove that the possession was open — i e. that "there was that 
to be seen on the surface which the plaintiffs’ predecessor, being 
reasonably vigilant, ought to have seen, and so seeing would have 
been put on their guard, although they did not have any title to the 
surface ” 5 


4 (1679) 3 Bom 452 (520, 734, 785), Bhaskarai>jia \ Collector of North 
Eanara 

(1935) A I R 1935 Bom 93 (100. 101) 15G iDd Cas 339, Daluchand v Shanti. 
(Word ‘adverse’ in Article 144 connotes something similar to know- 
ledge ) 

(1927) AIR 1927 Nag 104 (IOC) . 22 Nag L R 175 • 100 Ind Cas 41G, .Vf. 
Dcshrani v. Ktshore Smgh. 

(1932) AIR 1932 Oudh 4G (49) . 7 Luck 250 137 Ind Cas G78, Suroj Bull 
\ . M shade v Prasad 

(1920) AIR 1920 Cal 202 (201) 56 Ind Cas 811, ilanulla Kolu v Pra. 
sfliiim A' ni« or Sarkar 

(1929) 4 I R 1029 Oudh 402 (405) 119 Ind Cas 8CG, 3/ubinuImsst r lit 

Uossatn 

(1913) 21 Ind Cas 201 (207) (C.U) Hadlia Xfadhab Saran v 1/ifun Mahatc. 
(192G) AIR 1926 Oudh 313 (315) 29 Oudh Cas 131 92 Ind Cas S25. Sulh- 
deo v XI t Ilaindulart 

(1871) 15 Suth W R 191 (191) C Ceng L R App 151, Dhanuk Dhar i Singh 
Ooi'i Singh. 

[Sic (1927) AIR 1927 Ondh 44S (449) 101 Ind Cas 391, .Uhraf .4/i 
v Sakhanat Ilussun (Adverse entrv in khewat will not w:t 
time running agninit person unless he has notice ) 

(1924) .AIR 1924 Pat 213 (214) 2 Pat 839 75 Ind Cas '’55 Ruma- 
nadhan Sahay \ Jaigotind Panda/ ] 

[See also (1907) 31 Cal 753 (774) 5 Cal L Jour 5i3 12 Cal \\ N 193. 
hrojenath Bov v Burg i Sin jh ] 

5 (1935) AIR 1935 PC 30(39) 159 Ind Cas 929 14 Pat 327 C2 Ird 4rp 
40 (P C), SrwfcOKiIrrt Sandy \. Laijnath JugaAu it 


irts. 112 & 14( 
Note 76 
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firts. 142 & 14? See a i so tj 10 undermentioned case. 6 

Notes 76-77 

77. Adverse possession against minor or lunatic. — It has 
been seen in Note 32 to Section 6 ante that the mere fact that a 
person is a minor or lunatic will not prevent limitation from running 
against him although he will be entitled to an extended period of 
limitation. Hence, although a property may belong to a minor or 
lunatic, if such property is in the adverse possession of another, 
limitation will run in tho latter's favour. 10. But the question arises 
whether there can be adverse possession against a minor or lunatic. 
In Seetharama) aju v. Subbaraju, 1 their Lordships of the Madras 
High Court observed as follows : 

"We do not think it can be stated as a general proposition 
that there could be no adverse possession of property which 
belongs to a lunatic or minor during the continuance of the 
lunacy or minority of the owner. 

11 The question has in each case to be decided with reference 
to the anterior relationship between the person taking possession 
and the minor or lunatic, and to whether any circumstances 
exist which would entitle the Court to hold that the person who 
entered into possession did so under circumstances which would 
in law make him only an agent or bailiff of the minor or lunatic. 

“ It seems to us from the provisions of the Limitation 

Act that lunacy or minority would not by itself prevent limita- 
tion from running as against a lunatic or minor and that in 
cases where it is clear that the person entering into possession 
was under no duty to the lunatic or minor and entered into 
possession for his own benefit and in assertion of a title hostile 
to that of tho lunatic or minor, limitation would begin to run 
from the date when he so took possession, though the lunatic 
would be entitled to file a suit within three years from the date 
when liis disability ceases ” 

It has been seen that in the case of co-owners, there can be no 
adverse possession by ono of them against the others unless there 
is a denial of their title to their knowledge. Suppose the co-owner 
against whom adverse possession is claimed is a minor. Can there be 
a denial of his title to his knowledge? In Jagannath v. Chandni 
Bibi , l Mookerjee, J., observed as follows: “Apart from this, we have 

6. (1912) 13 Ind Cas 4G7 (4G9) (Mad). Veer anna v. Chelamayya. (If the 
possession of the defendant is of an ineffective character 6ueb as by 
tying cattle, assuming that its character coaid be lrnprorcd by an 
assertion of title made to the owner’s knowledge, it is necessary for the 
defendant to show that tho owner had knowledge of 6nch assertion or 
that it was made under circumstances which would imply that ho 
must hava had knowledge } 

Note 77 

la Set (1S93) 1833 Bom P 2 Vl.'Baya v. Zhbaju 

1. (1922) AIR 1922 Mad 12 (15) : 45 Mad SGI : 70 Ind Cas C78. 

2 (1921) AIR 1921 Cal Cl7 (C51) : G7 Ind Cas 31. 
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the important circumstance that in this case the rightful owner, the 
second plaintiff Ramnibas, who, when a child a few months old, was 
taken in adoption in 1892, was a minor till at least 1910, it is thus 
difficult to appreciate how the contesting defendants began to hold 
adversely to the knowledge of the infant in 1901.” It is submitted 
that by his above remarks the learned Judge cannot have intended 
to lay down as a general proposition that minority necessarily 
excludes knowledge. The question roust be one depending on the age 
of the minor and other circumstances in each case. 3 It cannot be said 
that minority in itself negatives knowledge. 4 

Although, thus, the minority or insanity of the owner does not 
prevent limitation from running against him or possession from 
becoming adverse against him, he will be entitled to an extended 
period of limitation under the provisions of Sections 6 and 8 ante. 5 

Article 44 supra applies to a suit by a minor to set aside an 
alienation of his property by his guardian where such alienation is 
voidable sa But where the alienation of a minor’s property is void, 
Article 44 does not apply.® (See Notes to Article 44.) In such a case, 
the remedy of the minor will be by a suit for possession where the 
alienee has taken possession under colour of the transfer It is con- 
ceived that the Article applicable to such a suit will be Article 142. 
(See Note GO ante.) Hence, it is submitted that the undermentioned 
decisions, 7 m which it was held that Article 144 will apply to such 
cases, are not correct. 

78. Possession is not adverse to person not having a present 
right to possession. — Adverse possession is possession which is in 
contravention of the right of another to such possession Hence, 
possession cannot be adverse against a person who is not entitled to 

3 (1932) AIR 1932 Bom 23 (24) 131 Ind Cas 3GC, Shidlmgaia v Rajata 

4 . (1920) A I R 1920 Mad 793 (799,800) 52 Ind Cas 725, Karastmha v 

Krishnachandra. 

(1924) AIR 1924 P O 137 (141) • 48 Bom 411 ■ 51 Ind App 220 . 79 Ind Cas 
971 (P C), Eali/nndappa v. Chanbasa?pa. 

5. (1903) 1903 Pun L R No. 51, Easant v. Iniar. 

5a(193G) AIR 193G Mad 34G (347) 1G1 Ind Cas 797 59 Slid 549, AnAonwa 
v /TaHifsIucaraimna. 

C, Sec (1915) AIR 1915 Nag 52 (55) . 12 Nag L R 12 32 Ind Cas 242. Asuam 
\ . Zto/nnsing/i 

(1921) A I R 1921 Cal 572 (573) G2 Ind Cas 423. Laloo Kankar v Jajat 
Chandia Saha 

(1927) AIR 1927 Nag 145 (147) 99 Ind Cas 1050, Uahadeo v. Soma;i. 

(1919) AIR 1919 Cal 154 (155) 49 Ind Cas 118, Aftabuddir. t. Pro' ash 

Ckundci Soot 

7 (1879) 5 Cal 3G3 (370. 37S) 5 Cal L R 374 5 Ind Jur 200, Se\ her Ch ur.d v. 
Diilputt/ Singh 

(1914) A I R 1914 Nag 75 (7C, 77) 10 Nag L R 133 2G Ind Cas S13 /Juvr, 
v Iiajaram 

(1918) AIR 1918 Nag 20 (22) 15 Nag L R 55 51 Ind Ca» 943, I ithu t 
Detuiaxs 

(1931) \IR 1931 Rang 178 (178) 134 I C 214. Rarga Kh an v .Ua Ou\ 

(1920) MR 192G Mad 457 (1G1) 49 Mad 7 G> 92 Ind Cs» >27. SeeO aram- 
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Notes 77-78 
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Arts. 142 & 144 possession. 1 Thus, where A is entitled to a life-estate in certain land 
Note 78 and B is entitled to the remainder, the possession of a transfeiee 
from A does not become adverse to B before A's death. 2 A is entitled 
to a vested interest in a house but not to possession of it during the 
lifetime of B, a widow, who is entitled to possession in virtue of a 
right of residence. A transfers his rights to C. The possession of the 
widow is not adverse to G as his right to possession accrues only 
after the widow’s death. 251 See the undermentioned cases 3 for other 
instances. 


Note 78 

1. (1928) AIR 1928 All 720 (730) : 50 All 986 : 118 Ind Cas 177 (F B), Sohan 

Led v. Mohan Lai. 

(1878) 4 Cal 327 (329, 331) . 2 Sbome L R 106, Bejoy Chunder Banerjee v. 
Rally Prosonno Mooherjee. 

(1002) 26 Bom G17 (621) ‘ 4 Bom L R 312, BaUrtshna v. Goixnd. 

(1912) 17 Ind Cas 642 (G44) : 37 Bom 64, Babaji Aloba v. Dattu Laxman. 
(1871) 16 Suth W R 270 (270), Kabul Krishna Dass v. Mohessuree Debta. 
(1937) AIR 1937 Cal 343 (345) : 173 Ind Cas 439, Naraltam Day v. Dcben- 
dra Lai Khan. 

(1865) 1835 Pun Re No. 3G, Sheoji v. Dhan Singh. 

(1916) AIR 1916 Pat 93 (94) : 37 Ind Cas 107 : 1 Pat L Jour 293, Narupraja 
Singh v. Bhabant Teh. 

(1890) 1800 Bom P J 107, Keshav v. Gopalrao. 

(1909) 2 Ind Cas 57 (59) : 12 Oudh Cas 45, Pratap Bahadur Singh v. Make- 
tar Bahsli Singh. 

(1911) 9 Ind Cas 791 (791) : 35 Mad 231, Parlhasaratliy NaxcUn v. LaUh * 
mana Natcken, 

(1911) 9 Ind Cas 300 (302) : 1911 Pan Re No. 26, Sttndar v. Sahg Bam. 
(1916) AIR 1916 Mad 990 (997) 30 Mad 811 : 31 Ind Cas 412 (F B), Vya- 
puri v. Sonamma Boi Amman t. 

2. See (1875-77) 1 Bom 535 (Note) (537), Babaji v. Kama. 


(1921) AIR 1921 Cal 667 (696) : 65 Ind Cas 866, Sr ere /ary of Stale v. 
1 Vazed AI» Khan. 


2a. (1923) A I R 1923 Cal 250 (252), Ambxka Prosad Doss v. Annada Prosad 
Dass. 


sold the property more than 12 years before his return, held that 
for a suit by plaintiff against \ endee, limitation began only on return 
from Tort Blair.) 

(1S01) 14 Mad 495 (498), Kuttyassan v. Mayan. (Gift of life interest by Kar- 
navan — Suit for possession by succeeding Karnavan — Time runs from 
the death of the grantee ) 

(1930) AIR 1930 Pat 562 (564) : 127 Ind Cas 835, Mucin Bam Bagal v. 
Balaram Bhumij. (Possession of under-raiyat for life — When becomes 
adverse to landlord.) 

(1913) 22 Ind Cas 575 (575, 576) (Cal), Bcpin Behari Chakladar v. Jagat 
Kishore Aeharji. (Suit for possession of property allotted in partition 
— Time begins to run when the property was allotted ) 

(1934) 8 Bom 5S5 (590, 591), Ttiharam v. Sujanntr Guru. (Vatan lands 
attached by Pcshwas — Continuance of attachment under, and subse- 
quent redemption by, British Government — Possession by defendant 
as tenant to Government, if adverse — Plaintiff's incompetent} to sue 
during attachment and resumption ) 

(1015) AIR 1915 Mad 217 (221) : 24 Ind Cas 519, Chattan Bajah Artrgal 
v. Daman Parma. (Adverse possession against n 'stnni’ in Malabar 
who holds only for life will not bar next ‘stani’ when succession 


opens.) 
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79. Adverse possession against holder of life-estate.— Where 
X holds only a life-estate in certain property) 1% the person entitled 
to succeed to the propeity on the death of X, c'annot he said to have 
any light to the possession of the property till the death of X. There 
can, consequently, be no adverse possession against Y till he becomes 
entitled to possession on the death of X. For, as has been seen in 
Note 78 ante, a possession is adverse to A if it is in contravention 
of the title of A to such possession, and there cannot he any such 
contravention when A is not entitled to possession at all Articles 
140 and 141 ante, are based only on this principle and time is 
accordingly made to run against the peison entitled to succeed on 
the termination of a previous estate, from the time when such 
person becomes entitled to possession, and a suit by such person for 
possession against the defendant who had entered into wrongful 
possession during the lifetime of the holdei of the life-estate would 
be governed by Article 144, time running from the death of the 
latter 1 See also Note 13 to Article 141 and Note 2 to Article 140. 


(1928) AIR 1928 Lah 250 (255) - 113 Ind Cas 53, Ztnda v Mt Itoshnat 
(Where a property is mortgaged for a fixed term and on the death of 
the mortgagor the guardian of his minor Ron makes an unauthorized 
sale of the property and tho purch iser redeems the mortgage previa- 
lately, the plei of adverse possession by the purchaser cannot stand as 
the time begins to run against the true owner after the date of the 
fixed mortgage has expired ) 

(1028) A I R 1928 Oudh 273 (274) • 3 Luck 459 112 Ind Cas 481, Ham 

Itatan hall v. Adilya Prasad. (Where certain property was under a 
usufructuary mortgage and was in the possession of the mortgagee and 
the mortgagor sold the property bv a duly executed sale-deed, the 
eqmtv of redemption passes to the vendeo and any subsequent repudia- 
tion of the sale deed by the vendor or assertion that he was still tho 
owner will not amount to anv adverse possession against the vendeo 
and the vendee’s rights will not be birred bv limit ltion mcrolv because 
twelve veirs lapse from such repudiation of vendee’s title or assertion 
of vendor's title, the property all along continuing in the possession of 
tho mortgagee ) 

(1922) AIR 1922 Nag 1(5 (17) G5IndCis3G2 .Vrt»of» v Laxman (Where 
the lessor was ndopted into another fimilv, held that assuming that 


defendant — Order conferring lease on defend int stated that pluntiff 
could recover the putnee after 15 vcar»— \fter 15 vears of his ejectment 
plaintiff sued defendant for possession — Defendant pie ideal adverse pos 
session for over 12 vears — Jfcld, there w is no advcr-c possession ) 

(1931) A I R 1931 Lvh 439 (440) 131 Ind Cis 105 SafJitm v 3taU.ii, 
(Where the sale is voidable it the instance of reversioner, it is good for 
the lifetime of the alienating proprietor (under FunjibCuslomarv Law) 
and the possession of the vendee can become adverse onJv after the 
death of the vendor ) 

(1918) 19 Ind Cas 222 (221) 1913 run Re No 19, Paras Pam v Xathu 
Mai (Do ) 

(1911) 11 Ind Cas 93 (91) (Oudh) /lluijjirotulas v ZXrf (Possession cf 

widow is not adverse to the reversioner ) 

Note 79 

1. (1S95) 10C P L R 7* (791 ScrMton Piahmtn v Pan M.a-xj l of traru 
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Note 79 
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Arts.'142 & 14? 
Notes 79-80 


Where, however, adverse possession has begun against a porson 
through whom the plaintiff claims, the interposition of a life-estate 
will not stop time r tinning against the plaintiff : see Note 14 to 
Article 141. 

Alienation by holder of life-estate. — The possession of an alienee 
from the holder of a life-estate only in the property alienated, cannot 
also, on the principles stated above, be adverse to the person entitled 
to possession on the termination of the life -estate, till the estate falls 
into possession. 2 

See also Note 60a, ante. 

80. Adverse possession of trnst property by stranger. — 
The exemption from limitation under Section 10 of the Act applies 
only to a suit against a trustee or his legal representatives or his 
assigns (not being assigns for valuablo consideration). The exemption 
does not apply to a suit against a stranger to the trust who is in 
possession of the trust property claiming it to be his own property. 
Such possession will be adverse to the trust and a suit for possession 
against the stranger after twelve years from the commencement of 
the adverse possession will be barred by limitation. 1 

Where, however, the stranger does nob deny the trust or remove 
the trust properties from the objects of the trust and claims to be a 
trustee himself and takes possession of the trust properties as such 
trustee, his possession will not be adverse to the trust ttself, but will 
be adverse to the trustee, and after twelve years of such possession 
he will acquire the right of a trustee. In Balwant Bao v. Puran 
Mai, 2 it was observed by their Lordships of the Privy Council as 
follows : 

" When property is used for some purpose other than the 
proper purpose of the trusts in question, it may be recovered 
without any bar of time, from the hands of the persons indicated 
in the Section (Section 10). But here there is no question of 
recovering the property for the trusts of tho endowment, because 
the defendant admits that he is a trustee and says that he i3 

Iry 

■ to 

om 

(1910) AIR 1919 Nag 52 (53) : 59 Ind Cas 473, Mahomed Strajuddin v. 
Fayazuddin. (Such Inamdtrs ht\e only life interest — Hence an 
alienee from such Inamd.tr cannot plead adverse possession against 
the nest holder, on the basis of Bueh alienation.) 

Note 80 

1 (1855) 1C C B C52 (070) . 21 L J C P 187 . 1 Jour (N S) 759 : 3 W R (Eng) 
595 100 R R 871, Melhng v Leah. 

(1731) 3 P Wms 309 (310) 21 E R 1078, 1 Yych v East India Co. 

(191C) AIR 191 C Mad 130 (135) SO Ind Cas CC9, Muruga Chetty v. Haja- 
steamy. (But a stranger allcumf to be in possession by a trustee— Hi* 
possession will be permissive and not adverse ) 

2. (1S33) C All 1 (9) : 13 Cal L R 89 : 10 Ind Arp DO : 7 Ind Jour 329 s 4 Bar 
435 (PC) 
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applying the property to the trusts of the endowment. There is 
no evidence that he is not applying the property to the trusts 
of the endowment, and there is no reason to conclude that the 
property would be more applied to those trusts if the plaintiff 
were to succeed in his suit than it is at this moment. The 
plaintiff is suing only for his own personal right to manage or 
m some way to control the management of the endowment. 
The consequence is that the case does not fall within Section 10 
of the Limitation Act. If it does not, then it must be within 
one of the Articles of the Schedule.” 

81. Adverse possession against one co-trustee, if adverse 
to the other. — Where there are two co-trustees and one of them 
who is in management for the time being is dispossessed, and the 
trespasser continues in possession for a period of twelve years, it has 
been held that the right of the alienor trustee as well as the right of 
the other co-trustee will be barred even though the latter had been 
a minor at the date when the adverse possession began, and the suit 
is filed within three years of his attaining majority 1 

82. Adverse possession against co-owners. — Where one co- 
owner who is in possession on behalf of all of the co-owners is 
dispossessed by a stranger, the possession of such stranger is adverse 
to all the co-owners. 1 

The adverse possession by a stranger against the co-owners of a 
property is not interrupted by a partition among the co-owners. 2 

83. Adverse possession against widow is not adverse against 
subsequently adopted son. — Where A, a Hindu male, adopts B as 
his 6on, B does not get any immediate right to possession of tho 
properties of A But, for purposes of limitation the period of ad verso 
possession against A will have to be taken into account against B 
also, sinco B derives his right to sue from A 

Where a Hindu zotdow makes an adoption of a eon to her deceased 
husband, the adopted son docs not claim through the widow but 
becomes entitled to the property of the adoptive father as hts heir, 
on the date of adoption. On the principles stated in Note 78 ante, 
adverse possession against the widow will not be adverse against 
the adopted son 1 It will become adverse to him only from the date 
~ Note 81 

1. (1910) C Ind Cas 992 (993) 31 Mvl 2i>4, Thiayaraja \ Fathnasabapathy 
Filial 

Note 82 

1 (1919) UR 1919 Cal 55 (5C) 50 Ind C»s fc70, Jt.JuJ Seti tn v Lnj-mj Pra- 

sad Agai italla 

(1927) \ I II 1927 Cal 457 (45M 100 Ind Cas 507 Mai.rn.Mi v Md t 
.Hi 

2 (1920) A IR 1920 Oudh 147 (150) 00 Ind Ow 717, Fail Haj \ F.u, «•* 

A Junta m 

Note 83 

1. (1925) AIR 1925 Bom 402 (103) 49 Item 004 50 led Ca> 02 Ha'ir'zrt 
Subhayya ^ ArisJina ManjitnafA 


Arts. 142 & 144 
Notes 80-831 
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.Arts. 142 & 144 of his adoption, when, for the first time, he becomes entitled to 
Notea 83-84 possession. 3 

A suit by the adopted son for possession of the properties of the 
adoptive father from a person who has entered into possession before 
the date of the adoption, whether as an alienee or as a wrongdoer, 
would be governed by Article 144 and not by Aiticle 142. 3 The 
reason is that at the time of the entry, the defendant could not be 
said to have entered on the property in contravention of the title of 
the plaintiff, inasmuch as the plaintiff had no title at all on that 
date to such possession. 

Article 119 has no application to a suit by the adopted son for 
. possession of the adoptive father’s property, as the adopted son is 
not bound to sue for any declaration such as is contemplated by that 
Article, before suing for possession. 4 

84. Adverse possession against mortgagor, if adverse against 
mortgagee. — A executes a mortgage in favour of B who has, under 
the terms of the mortgage, no right to the possession of the property. 
€, a trespasser, enters on the property while in the possession of the 
mortgagor and remains in possession for twelve years. Is the mort- 
gagee affected by such possession ? On the principles stated in Note 
78 ante, it seems to be clear that his rights cannot become affected 
in any way. C’s possession cannot be said to be adverse to B, inas- 
much as B had no right to -possession on the date of C’s entry and 
there can be no possession in contravention of the title of another to 
such possession when such person has no title to possession. Nor can 
the mortgagee, in the case stated above, be said to derive his right 
to sue from the mortgagor as the mortgage is prior to the cause of 
action. The position would be different where A executes a mortgage 
in favour of B after the date of C’s entry into possession adversely 
to A. The extinguishment of the title of A by the adverse possession 
of C will operate to extinguish B’s moitgage also. Tho reason is that 
B is a person claiming through A in respect of the cause of action 


(1905) 2 Cal L Jour 87 (94, 9G) : 9 Cal W N 75, II nr eh Chand Unlit v. Be joy 
Chand M ah at ah. 

(1000) 2 Bom L R 411 (414), Han Vithal v. Iranian Han 
(1928) A I R 1928 Oudh 155 (189, 190) : 103 Ind Cns 817, Aid nt Halim 
Khan v. Saadat Ah Khan. (Prescription docs not run against a person 
who is either unable to act or is non-existent Therefore in the case of 
an adopted son limitation does not run prior to adoption.) 

[But see (18S9) 13 Bom 27G (278), Krithnaji Janardhan v. Morbhat. 
(Not Rood law,)] 

2. (1905) 9 Cal W N 233 (233) (S S), Hareh Chand v. Be joy Chand Mahatab. 
(1921) AIR 1921 Nan 111 (111) . 17 Nag L R 18, Sitaram v. Ha jar am. 
(Suit by adopted son against adverse possessor leforo adoption.) 

3 (1921) AIR 1921 Nag 111 (111) 17 Nag L R 18, Sitaiam v. Bajaram. 
(1695) 19 Bom 809 (814,815,818,819), Mora Kara van v. lialaji Baohunalh. 
(I’er Candy, J,) 

4. (1909) 1 Ind Cas G47 (G19) : 33 Bom 88, Bain Krishna v. Tnpurabai. 

(1903) 1903 All W N 1R3 (MG) : 26 All 40, Chandamn r. Salty Bam. 

See alsn Holes to Articles IIS and It's, ante. 
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against C and will be bound by the adverse possession against A. 1K 

In Karan Singh v. Baler Ah Khan, 1 it seems to have been 
assumed that Article 144 would apply to a suit by the mortgagee to 
•enforce his lights in such cases. The facts of the case were that A 
made a mortgage of his property to B in 1862. But before that date, 
in 1861, tho Collector had taken possession of the property m order 
to secure the Government revenue and retained it till 1863 when ho 
handed over possession to C, a rival claimant to the property, who, 
however, was found not entitled to it. B brought a suit for sale on 
his mortgage in 1874. C contended that his possession from 1863 
must be tacked on to tho Collector’s possession which began in 1861 
and that therefore the suit was barred by limitation. Their Lordships 
held that no such tacking could be allowed and that the suit wa 9 
within limitation. The suit having been brought within twelve 5 ears 
hoth from the date of the cause of action on the mortgage and from 
the date of C’s entry into possession, it was unnecessary to decide 
the question of adverse possession. Farther, the adverse possession 
having begun prior to the date of the mortgage, the plaintiff would 
"be bound by such adverse possession against .1 and tho suit would 
therefore be governed by Article 144. Karan Stngh’s case 1 was 
distinguished on the above ground m Raj Nath v Naratn Das, 1 
decided by a Full Bench of the Allahabad High Court. A Full Bench 
of the High Court of Madras has also held, distinguishing Katan 
Singh's case, 1 that where a person enters adveisely into possession of 
■the property of a mortgagor, the mortgage being simple, his possession 
is not adverse to the mortgagee who is not barred fiom suing on Jus 
mortgage by reason of such adverse possession.* See also the under- 


Note 84 

la (1912) 17 iDd Cas G32 (631) 34 All CIO, Nandan Singh \ Jumman 

(1930) AIR 1930 Cal 313 (315) 120 Ind Cas 257, Surendia Hath v Bans'll 
Loan Co Ltd. 

(1902) 25 All 35 (37. 38) : 1902 AU W N 175, Bam Lai v. Musum Ah Khan. 
(1899)23 Mad 37 (39) : 9 Mad L Jour 25S, Kallamuthu Pillai v Beths 
Nateken 

(1895) 18 Mad 312 (316), SuMinraniai/yar a KtgamadullaU Saheb (In this 
casts mortgago effected after tins title of tho mortgagor was extinguished 
by adverse possession ) 

•(1928) AIR 192B Lab 199 (502) 110 Ind Cas IS. Tara Singh v Riia 

Snran. 

(1897) L R 2 Q B 113 (15S) 6G L J Q B 705 77 L T S- 16 M R (F rg) 56. 
Thornton v France. 

(1920) A I R 1920 Nag 279 (280) 52 Ind Ca« 933 15 Nag L R 151 .1//. 

Annrb\ v. Khoja 

(1917) AIR 1917 Mad 223 (230) 33 Ind Ca> 32C 39 Mad 959. F inn ?ti 

Subbiah \ Kami RedJt 

(1911) 9 Ind Cas 990 (991) ( AH). Laijnath r Bl adavan 

(IS70) 2 N \V PIIC R 223 (221). Sheets Ur Sah* s. M> t i-n 


Kuhtar. 

1. (1SS2) 5 AU 1 (5. 7) 9 Ind Arp 99 1 t>»r 

2. (1911) AIR 1914 All 95 (96) 86 All 5l7 

ing 5 AU 1 (r C) ) 

3. (1916) AIR 1916 Mad 990 19*5) A.» 

I’jiipari a. S 


rS-2 SSh.eaLR'Oiru. 

21 Ind ta- ’7 ’FI 1 '1 >j 'sir 

Mai -11 -1 li J is- 112 tFI 
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Note 84 
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Arts. 142 & 445 
Notes 84-85 


mentioned cases 4 in which the same principle has been applied. 

85. Adverse possession against mortgagee, if adverse to 
mortgagor. — Where the mortgagee is not entitled to possession 
under a mortgage and the mortgagor continues in possession after 
the mortgage, it is clear that the possession of a trespasser who 
dispossesses the mortgagor is adverse to the mortgagor. Even 
where the mortgagee is entitled to possession of the property, the 
mortgagor may be entitled to receive a portion of the rents and 
profits of the property under the terms of the mortgage. Where, 
in such a case, a third person interferes with the right of tho 

4. (1918) AIR 1918 Cal 933 (935) : 44 Cal 425 : 37 Ind Cas 277, Prtya Sakhi 
Debi v. Btreshwar Samanta. 

(1912) 17 Ind Cas C32 (634) : 34 All 640 : Nandan Singh v. J uniman. 

(1911) 9 Ind Cas 791 (794) : 35 Mad 231, Parthasarathy Naieken v. Laksh- 
man a Naieken. 

(1938) AIR 1938 Pat 189 (190) : 175 Ind Cas 279, Ramasray Prasad v. C. 
G. Atkins (Invalid lease by mortgagor after mortgage — Lessee's pos- 
session is not adverse to mortgagee ) 

(1914) 22 Ind Cas 94 (95) : 9 NagLB 191, Nazar Ah v. Sxraman. (The 
principle is equally applicable to tho case of a mortgagee by conditional 
sale not entitled to possession.) 

’ v. Annada Prosad. 

■ ■ . • , 303 : 77 Ind Cas 125, Jai 

(1930) AIR 1930 Cal 813 (315) : 126 Ind Cas 257, SUrendra Nath v. 
Bansal Loan Co. Ltd. 

(1924) AIR 1924 Cal COO (609) : 79 Ind Cas 520, Dwijendra Naratn Boy 
■v.Joges Chandra De ... .... 

(1906) 33 Cal 1015 (1019) : 10 Cal W N 904, Atmadar Mondul v. Makhan 

(1929) A I* R 1929 Pat 677 (579) : 121 Ind Cas 471, Mohan Bhakat v. Jag- 
da van Pandty. 

~ (1931) A i R 1931 Pat 64 (67) : 10 Pat 234 : 130 Ind Cas 257, Ghanshyam 
Das v. Itagho Singh. 

(1923) AIR 1923 Mad 160 (161) : 99 Ind Cas 831, Swndaram Iytr v. 27»i- 
yagaraja Pillai. 

(1922) AIR 1922 Cal 32 (35) : 69 Ind Cas 841, Sttal Chandra Majhi v. 
Parbati Charan Chakrabarh. 

' " " Yenkataknshna Moorthy 

ovided that the mortgagee 
etauU by the mortgagor in 
_ _ . ‘gal possession is not with 

tho mortgagee and the possession of a trespasser is not adverse to him.) 

(1901) 2 IC B 90 (100) : 70 L J K B 552- 84 L T 485 : 49 W R (Eng) 465 : 17 
T L R 897, Ludbrook v. Ludbrook 

(1909) 2 Ind Cas 67 (62) : 12 Oudh Cas 45, Pratap Bahadur Singh v. Ma- 
htshwar Baksh Singh 

(1923) AIR 1923 Pat 305 (306) : 69 Ind Cas 641, Kunj Lai v. Kanhai 
Mahto . 

(1919) AIR 1919 Cal 710 (717) 50 Ind Cas SOI, Kah Krishna v. Tara 
rrosanna. 

(1880) 7 Cal 391 (400), Manly v. Patterson 

(1937) AIR 1937 Pat 13 (14) • 15 Pat 372 . ICO Ind Cas 312, Narayan Pra- 
sad v. Adarmam Dam. 

(1927) AIR 1927 All 309 (310) • 100 Ind Cas 291, Sami Nath Singh t. 
Thakur Prasad Hat. (Transferee pendents hts cannot-prescnbo title 
by sdterse possession against mortgagee auction purchaser till ho Is 
entitled to actual possession.) 

(1101) 1901 Pnn Re No. 10 : 1901 Pun L R No 81, Kasar Singh v. Thakur 
Das. 
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mortgagor and receives the rents and profits in assertion of a hostile 
title, such third person must be held to be in adverse possession 
of the mortgagor’s equity of redemption. 1 But suppose, that the 
mortgage is with possession and the mortgagor is not entitled to any 
share in the actual enjoyment of the property. In such a case, if a 
person dispossesses the mortgagee and enters into possession of the 
mortgaged property, such possession will not bo adverse to the 
mortgagor, the reason being that possession cannot be adverse to any 
one who has no immediate right to possession. 2 But it has been held 
in several decisions that even in such cases the possession of a third 
party who dispossesses the mortgagee and enters into possession can 
be adverse to the mortgagor 5 and that it will bo adverse to him 
where the trespasser denies, to his knowledge, his title to the 
property. 4 It is respectfully submitted that this view conflicts with 


Note 85 

1. (1928) AIR 1923 Pat 592 (597) : 76 Ind Cas 277, Binanand Sawase v. 
Thuroo Ifahto. 

(1935) AIR 1935 All 512 (513) : 159 Ind Cas 151, Salig Itam v. Gaurt 
Shankar . 

2 (1875) 12 Bom U C R 180 (183), Vitlioba v Ganga Bam 

(1935) AIR 1935 AH 512 (513) : 159 Ind Cas 151, Salxg Itam v. Gaurt 
Shankar 

(1935) AIR 1935 Lah 315 (316) : 1G Lah 724 : 158 Ind Cas 218, Amar Nath 
v. Dun ». 

(1923) AIR 1923 Pat 592 (597) • 76 Ind Cas 277, Binanand Savate v. 
Thtiroo Mahto. 

(1929) AIR 1929 Pat C30 (610) : 9 Pat G32 : 122 Iisd Cas 512, Dubraj 
Mahto v. Lalji Saha x. 

(1923) AIR 1923 All 11 (12) 70 Ind Cas 959, Durga Dcti v. G tricar Singh 

(1925) AIR 1925 Bom 405 (466) 49 Bom 539 87 Ind Cas 765. Tarabat 

Itamrao v Datta Itam Gonnd Bhai 

(1901) 27 All 395 (990) 1905 AH W N 4 1 All L Jour 725, Muhammad 

Hussain v. Mulchnnd. 

(1924) AIR 1921 Cal 357 (358) 71 Ind Cns 1030, Kamala Kanta v. Ananda 
Chandra 

(1921) AIR 1921 Bom 293 (296) . 45 Bom 661 . CO Ind Cas 913, Gxtabai 
Bhan v, JCrishttA Malhan 

8. (1927) AIR 1927 AH 177 (180): 99 Ind Cas 230, Mmhii tear All v Jagamilan 
Itam. 

(1891) 18 Bom 51 (54, 59), Chtnto v. Janki. 

(1922) AIR 1922 Bom 91 (95) . 67 Ind Ca9 176. Vtnayal Keshav v. Bala 
Shnram 

(1903) 27 Bom 43 (07, 63) 4 Bom L R 721, Turu&ai v Wnlat Aio 

(1897) 1897 Bom P J 33, Daulata Aba v Yesu Xarsu 

(1SS9) 1839 Pun Ro No. 101, Xihal Singh v VurvuMi. 

(1893) 1S98 Tun Re No 6, Khan* Mai v Khan Muhammad. 

(1911) AIR 1914 Mid 331 (311) 33 Mad 903 22 Ind Cas 615 (F 11). JVrw 
,4tva Aiubalam ' S/iunmtijrtsundarnm. (Question diponds on (acts 
and circumstnnccs cl rich ca-c ) 

(1S79) 2 Mid 226 (42'', 229), .4mmu y R.ir«a\r«sfcn<J Sasin 

(1930) 1930 Mad \V N 1143 (1151), Vfrronisa y TVnlarfu. 

(1921) AIR 1924 Oadh 40 (43) 26 Oudh Cas 303 77 Ind Cas 125. Jai 
Gobind Singh v Abhairaj Singh 

(1913) 21 Ind Cas 3 IS (350) (Low Bur). .Vaun; Shtce I't y Ma Yu Ma 

4 (1927) A 1 U 1927 Ml 177 (lvO) 99 Ind Cas 2'0. Uunat.ur .11* Y Jagamilan 
Barn (Trc^pv^r d.nuufi mortopor t titk tuhj kis«.wl«ljw — Tr~ 
pi"or'e po«'C*j»iou i- advert apsin't nu rt^vpir > 
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Arts. 142 & 144 the principle that possession cannot be adverse to a person who has 
Note 85 no present right to possession, and hence is not conect. Assuming 
the view to be correct, the onus of proving that the possession of a 
trespasser who dispossesses a usufructuary mortgagee in possession 
is adverse both to the mortgagor and to the mortgagee, is on the 
person setting up the adverse possession. 6 

Where a trespasser ousts a usufructuary mortgagee and enteis 
into possession of the mortgaged property, the possession of the 
trespasser is adverse to the mortgagee and if it continues for twelve 
years, the trespasser will acquire the rights of the usufructuary 
mortgagee. The mortgagor's suit for redemption against such a 
trespasser will be governed by Article 148.® 

Where a stranger pays off a usufructuary mortgage and gets into 
possession of the mortgaged property, he is not subrogated to the 
rights of the mortgagee. Hence, his possession is adverse to the 
mortgagor. 7 But it has been held that where a stranger, believing in 
good faith that he is entitled to the equity of redemption, pays off 
a usufructuary mortgage, he is subrogated to the rights of the mort- 
gagee and hence his possession of the mortgaged property is only 
as mortgaged and is not advorso to the mortgagor. 8 (See Note 2 to 
Article 148, infra.) 

Where a stranger renews a usufructuary mortgage in assertion of 
his own title to the equity of redemption, it has been hold that from 
the date of such renewal the stranger will bo in advorso possession 
of the equity of redemption against the mortgagor. 9 It is submitted 

(1923) AIR 1928 Lah 147 (147, 148) : 107 Ind Cas C12, Hama v. Ramlok. 
(Do.) 

(1903) 27 Bom 43 (08, 09) : 4 Bom L R 721, Tarubai v. Yenkantrao. (Do.) 

(1903) SO All 119 (121) : 6 All L Jour 85 : 190S All W N 25 : 3 Mad L Tim 
125, Ismdar Khan v. Ahamad Hussain. 

(1914 1 

against him.) 

(1921) AIR 1921 OudU 40 (41) : 26 Oudh Cos 308 : 77 Ind Cas 125, Jai 
Gobind Singh v. AbhaiHaj Singh. (Do ) 

(1930) 1930 Mod \V N 1149 (1151), F«ran»a y, Yenkadu. IDo). 


. ' ■ 'iliac r. Bala 

C. (1B75) 12 Bom II C R ISO (192, 183), Ysthoba v. Oangaram. 

7. (192G) AIR 1920 Cal 752 (761,755) : 93 Ind Cas 101, Itanianuj Itoi v. 
DaXshmtsiear Ra». 

(1930) A 1^ R 1930 Mad 303 (309) : 101 Ind Cas 999, Veethl Kelli v. 


1j imui hO (230), Aba t. Dhondubai, 

8. (1937) A I It 1937 Mad 431 (155) : 172 Ind Cas 47, VoothacMttam VttHl 
Kelli t. CheWara Chappan. 

0. (1901) 23 B->m $7 (91) : 5 Bon L R 071, Punjtam r. Sagaji. 
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that this view is open to doubt inasmuch as possession, in order to 
be adverse, must be actual. 

Where a stranger gets into possession of the mortgaged propeity 
through a usufructuary mortgagee who is in possession of tire property 
and in collusion with such mortgagee, it has been held that the 
possession of such stranger is not adveise to the mortgagor. 10 The 
reason given is that such stranger is bound by the same estoppel as 
the mortgagee through whom he gets possession and cannot deny the 
mortgagor’s title. 

See also the undermentioned cases 11 

86. Adverse possession against tenant, if adverse against 
landlord. — A landlord is not entitled to possession of property let 
out to a tenant, so long as the tenancy continues 1 and lienee, during 
the currency of the lease, the landlord cannot sue for possession of 
the property. 2 It follows from this that where during the conti- 
nuance of a lease the tenant is dispossessed by a third party who 
enters into possession of the property, the possession of such third 
party cannot be adverse to tho landlord so long as the lease 

10. (1937) AIR 1937 Mad 451- (454) 172 Ind Cas 47, MoalhachctUam Veehl 

Eelu v Chekkara Chappan 

11. (189C) 23 Cal 483 (192) 23 Ind \pp 8 6 Mad L Jour 43 C Sar 669 (P C). 

Imdad Hussain v A»xz~un-nissa. (Usufructuary mortgage by A to B 


C is entitled to a certain underproprietary rights in the land— C 'a 
possession is ad\ersc to the whole world including A from the date of 
the decree ) 

(1916) 4 I R 191G Mad 911 (912) 31 Ind Cas C30. Clnnnappa Thctan v 

n-.t . _ - — , n m "- IT "lortgigcc — 

<— tenants 

• ' i tice of the 

(1670) 2 NWPHCR 199 (199 , 200), Ajoodhya Singh v (,irrf/iarr«. 
(Mortgagor redeeming possessory mortgage — Slortg igor’s right against 
grantee from mortgagee arises on redemption of mortgage ) 


Note 86 

1. (1920) 4 I R 1926 Mad 18 (20) 92 Ind Cts 20. l\ t r/ista»ni Uudah a Ven- 
tafocJjalo. 

(1695) 19 Bom 133 (139), Vituiyal Janaidan v Mamai 
2 (1909) 4 Ind Cu 30 (31) (Mad), ATrishiinn Samludn v St cy u f Stale 

(1926) UR 1920 Mad IS (IS, 19) 92 Ind Ca- 20, Brcras cam ifuua.i t. 
Vcnhataehala Hudali 

(l c 9$) 21 Mad 2*x (2*X)) s Mad L J^ar 121, La- tnaJan Cftc"i > I u.t- 
lutti Serial 

(1S9C) IS All 440 (448, 449) 1*96 \11 W N 1C2 IF B , Sr* Hrm \ I . »•» 
I.al 

(19211 UR 1924 Cal 900 (902) 7S 1 9 <.a> 4 ■" I. me~\ i v Lira 

Charan 

tl°09l 2 Ind Cas 209 (210) 31 \11 2’1 a U-.H-.-aai 

h i< Mm. 
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Notes 85-86 
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Arts. 132 & 133 continues. 8 The reason is that possession cannot be adverse to any 
Note 86 one who has no present right of possession. Hence, a suit by the 
landlord for possession against tho trespasser will not bo barred by 
limitation if it is brought within twelve years of the termination of 
the lease, although more than twelve years may have elapsed from 
the time when the trespasser first entered into possession. 4 In 
Kathyayani v. TJdoy Kumar, 6 the Privy Council observed as follows: 


(1917) AIR 1917 Mad 7GO (761) : 89 Mad 1012 : 32 Ind Cas 198, Tirtu 
vengada Konan v. V caitkalchala Kenan. (Held, that though lessor 
cannot maintain a suit lor possession, he can get a declaratory decree 
declaring bis title.) 

[But see (1922) AIR 1922 Nag 216 (217) : 18 Nag L R 82 : 64 Ind 
Cas 902, AJ»6ha* v. Shamrao.] 

3. (1914) AIR 1914 Bom 296 (297) : 38 Bom 53 ; 21 Ind Cas 763, Ktrhsna . 
dixit v. Baldixit. 

(1918) AIR 1918 Cal 584 (585) : 40 Ind Cas 271, Eajra v. Kunja. 

(1919) AIR 1919 Cal 586 (587) : 41 Ind Cas 378, Ishan Chandra y. NiaM 
Chandra. 


(1921) AIR 1921 Lah 17 (18) : 63 Ind Cas 717, Qtrdhan Lai v. Ml. Umda 
jan. (Following 4 Cal 327.) 

(1921) AIR 1921 Bom 39 (39) ; 45 Bom 1001 : 61 Ind Cas 594, Vishnu 
Bhihajt v. Labia Lacka. 

(1895) 19 Bom 138 (139), V may ah Janardan y. Mamai. 

(1931) AIR 1931 Pat 89 (90) : 9 Pat 877 : l29 Ind Cas 673, O any at Lai v. 
Watira Singh. 

(1930) AIR 1930 Pat 476 (477) : 12C Ind Cas 858, Banhey Behar* Lai v. 
Oudo Choudhury. 

(1924) AIR 1924 Cal 600 (COO) : 79 Ind Cas 520, Dutjendra Naram Bay 
Jogeschandra Be. „ , _ 

(1922) AIR 1922 Cal 87 (92) * 49 Cal 948 : 69 Ind Cas 126, TJdoy Kumar 
Doss v Katyani Debt. 

11933) AIR 1938 Pat 220 (222) : 175 Ind Cas 202, Copt Bam Bam Chandra 
y. Nilas Lai Dutt. . 

(19051 2 Cal L Jour 87 (94) : 9 Cal W N 795, Hareh Chand Babu v. Bijoy 
' - ' . • ; -- 1 " *■■■*— Patni subse- 


baser against 


. Deb Bat. 

• Warain Boy. 
under Sircar 


(18S2) 9 Cal L R 347 (818),ProjonnorfiCi/idast v. Kahdas Boy. 

(1867) 8 Sath W R 444 (445), Bay Naram Boy v. Wcomesh Chunder ,) 
4 . (1907) 29 All 593 (595, 69 6) : 1907 AH W N 165 : 4 All L Jour 726, Thatn- 
man Pande y. Maharajah of Vuianagaram. 

(168C) 13 Cal 101 (103), Skarat Sundart Dabia v. Bhobo rershad Khan. 

(1831) 10 Cal 577 (550), Sheo Sohye Boy v. Lvchmeshur Stngh. 

(1882) 0 Cal 3C7 (3CD) : 12 Cal It K 19, AVtshiia Cobmd Dhur v . Hart Chum 
Dhur 

(16C8) 10 Suth \Y It 15 (19), Womesh Chunder Goopto y. Baj Naram Boy. 

(1926) A 1 It 1920 Mad 819 (350) . 92 Ind Cas 215, ManavxKrama Zamortn 
Baja of Cahcul t. I’nifaytri Valtar. 

(1925) AIR 1925 Oudh 307 (SO*) 27 Oudh Cas 201 : 81 Ind Cas 237, 

Jfefcafctr Prasad v Bam Kumar. (Salo of groves— SuU-cquenl relim* 
rjuishmont tolindlord by vendor — Landlord's ruit against vendees— 
Art. 144 applies— Time runs /rom relinquishment.) 

(1695) IS Bom 153 (139), I'm ayah Janardan v. ilainat. 

8. (1325) A I It 1925 T C 97 (93) . 62 lod App ICO ; 52 Cal 417 : 83 Ind Cas 
110 (PC.) 
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“It was argued that the lessor had a title to eject the Arts. 142 & 14? 
trespasser and that if he did not do so, the trespasser obtained Note 86 
' a title by limitation against him as well as against the tenant 
and that as the latter is now deprived of the possession of the 
lands, she is entitled, in a question with tho landlord, to an 
abatement of rent. There is a long and consistent body of 
authority to tho opposite effect in India, and although the matter 
has not been made the subject of direct decision by this Board, 
their Lordships see no ground for doubting the soundness of the 
decisions referred to in the judgment of the High Court. 

“The duty of a tenant under a perpetual tenure such as the 
one in question is to protect himself against illegal encroach- 
ments by others on the lands of which he has the exclusive 
possession. If be fails to do bo, he cannot prejudice the landlord's 
claim for rent. The considerations which appear to their Lord- 
ships to be conclusive are those stated by Peacock, C. J., in 
Womesh Chunder Goopta v. Baj Narain Boy 9 and connected 
appeal, and which are quoted in the judgment of the High Court. 

It has also been pointed out in other judgments that the land- 
lord cannot in the ordinary case know whetbor the possession 
of a particular area of land is adverse to the tenant or has taken 
place with bis consent. Ho could not therefore safely sue an 
action at his own hand for ejectment of a trespasser, as ha 
might always be met with the objection that the apparent 
trespass was acquiesced in by the tenant who can deal with the 
lands as he pleases.” 

Although, thus, the landlord’s interest will not bo affected by 
adverse possession against the tenant, the latter’s interest can bo 
acquired by adverse possession by a third party 6 * Where tho 
tenant’s interest has thus been acquired by adverse possession for 
the statutory period by a third party, the landlord in whoso favour 
the tenant relinquishes his rights cannot recover possession from tho 
trespasser Tho reason is that in such a case tho landlord merely 
sues as the transferee of tho rights of the tenant and if tho tonant 
is barred, tho landlord also must be held to be barred 7 

Where the landlord’s right to receive rent from tho tonant is 
interfered with and a third party collcctsjuch ronts fro m th o tena nt 

0. (1B09) 10 Suth W R 15 (19), IVomesh Chunder v Daj A’aram. 

6a 11921) AIR 1921 Rom S3 (10) Cl Ind Ca s 591 45 Bom 1001. Vutau 
Bhtkajt v Delia Lada. 

(1695) 19 Bom 133 (139), Vinayafc Janardan v. Jfaittai 

(1933) AIR 1933 Tit 2C9 (270) . 115 Ind Cas C13, Ramdeyal Slahar.t, T , 

Pi/a«i Court. 

• _ - r« «*r T_j Qss C0 1 D,jg.j CJljni 


1 afJt ShaJia 
307 (COq 

• liid 

urn nsht »nJ net 


Surja Ken la Lc\ lrim 

. :7 Oulh Cm sci : t, 

Kan humor (LacdJcrjj^ 


ten uit’s rijjht )J 
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ArtS.M2$«4 
Note 8G 


in assertion of his own right, the landlord’s interest must be belt? 
to be in the adverse possession of the third party and the latter 
can acquire the landlord’s interest by such adverse possession for tbe 
statutory period. 8 

Where a tenant is in possession under a void lease and is dis- 
possessed by a third person, the possession of such third person will 
be adverse to the landlord from tbo moment of his entry into 
possession. The reason is that in such a case the landlord is entitled 
to possession notwithstanding the lease, as the lease is void. 8 

Where the term of a lease has expired and the tenant is holding 
over with the landlord's consent and a trespasser dispossesses the 
tenant, the trespasser’s possession will be adverse to the landlord. 
The reason is that the landlord is entitled to put an end to the 
tenancy immediately and sue for possession against the trespasser. 10 

Where at tbe commencement of a lease the land is already in 
the possession of a trespasser, limitation 19 not saved by the granting 
of the lease and tbe landlord is not entitled to a fresh period of 
limitation from the termination of the lease. 11 The reason is that 
when once limitation has commenced to run, no subsequent disability 
or inability to sue can stop it. 

In some decisions, 15 it bas been held that even during the 
currency of a lease tbe landlord can sue for ejectment of a trespasser, 
/or the purpose of putting the lessee tn possession. Evon assuming 
that this view is correct, it will be seen that the person entitled to 
possession during the continuance of tho lease is only tho lessee and 
hence tho possession of the trespasser can only be adverse to him 
and not to the landlord, 

8. (1919) AIR 1919 Bom 45 (50) : 52 Ind Cas 770, Yamanfllrtl v, hagmanna. 
(1879) 3 Cal L R 576 (578), Parbuth Dasi v. Ram Chand. 

(1922) AIR 1922 Cal 87 (92) : 49 Cal 948 : C9 Ind Cas 12G, Uday Kumar 
Das v. Katyam Debt. 

(1699) 1893 Bom P J 355, Mahadec Ytthal v. Y tsftttnbhai Shivrambhat. 
(1897) 1 Cal W N 24C (247), Gossain Mahendra Gtr v Pagan 1 Sant Doss. 
[But «ee (1909) 3 Ind Cas 122 (123) : 4 Mad L Tun 32U32S),Acharafh 
Dappan v, Mathammal.) 

9. (1937) AIR 1937 Rang 160 (1S2) : 171 Ind Cas 643, Z?<ij7ii> Ahmad r, 

' Maatxhappij 

10. (1905) 10 Cal \V N 813 (344), Kisahicarnath SaTim v. Kali Shanlar Saha*. 

11. (1915) AIR 1915 Cal 675 (677) : 26 Ind Cas 436, Kahhananda 31 nicker fee 

\ . Dtprodas Pal. 

12 (192s) H2 Ind Cas 314 (315) (Fat), Dasoo Mahton \ , Dhagtcan Das. 

(1923) AIR 1923 Cal 192 (193) : 70 Ind Cas 792, Sajeutnar Mandat v. Ah 
Mm 

(19is) aIR 1919 Mid 932 (934) : 39 Ind Cas 425, Sathiri Muttte v. Kutli 
Chtf.hu th. 

(1921) A J R 1921 Mad 42 (4C) 41 Mad 937 62 Ind Cas 234. Mohtdttn 

JioKther v. Joyarama Aiyar 

(1915) AIR 1915 Mad 359 (359) • 20 Ind Cas 347. SmmatAmmalr YtUaya 
Stlhurangam. 

[S« alto (192 fi ) 4 I R 1929 Tat 390 (3?7j • JJ3 Ind Cas 635, Kuldip 
Vahto t. Mil llaihim.] 
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•As to effect of abandonment by tenant, see Note 10 to Article 139, Arts. 152 & 144 
ante. Notes 66-87 

87. Onus of proof. • — It has been seen in Note 15 ante that 
possession is presumptive evidence of a seisin in fee until the contrary 
is shown. It is therefore necessary, in every suit for possession, that 
the plaintiff should prove a better title than that of the defendant. 

He must succeed on the strength of his own title and not on the 
weakness of the defendant's case. 1 Proof of proprietary title on the 

Note 87 

1. (1675). ’.11 . .' T . '•* •. r . • ■ t Serial. 

1 ’ J i ' * ‘ . • * . . • ■ 1 1 - to ha\e 

1 ■ 1 - I ■ ; ■ of supe- 


allegcd by the defendants, but upon proof of that title which it is 
necessarj for plaintiff to establish in order to disturb tho possession of 
the defendants ) 

(1672) 18 Svith W R 91 (91, 99) . 2 Suther 619 1 Sat 783 (P C). Wise v. Bro. 
jendro Coomar Roy. 

(1678) 4 Cal 727 (732) : 6 Ind App 76 : 3 S»r 6C5 • R and J 54 3 Ind Jur 
222 (p C), Minan Jehan Kadar v. Afsur Baku. 

(1928) AIR 1923 P C 130 (135) . 109 Ind Cas 392 (P C), Jaigobmd Pan- 
dey v. Ita mnandan Sahai 

/,no-l . T „ -no, „ „ . if. t_, oan ,r nco _ gl g lnd L JJ 

7 Ind Cas 513 
iut title suing 

(1903) 5 Bom L 11 225 (227), Rajaram Tuljaram v Kanchand Tuljaram. 

(1870) 7 Bom H C R A C 82 (SC, 87), Dad.ibhat a Sub Collector of Broach 

(1914) AIR 1914 Bom 152 (153) 38 Bom 210 : 23 Ind Cas 760, Sifnrnn, 
Bhvnajt ^ . Sadhu Auaji. 

(1677) 3 Cal 79G (800) 1 Cal L R 259 3 Suther 4SG • 3 Sar 77G , 2 Ind Jur 
147 (P C), Radha Prosad Singh v. Ram Coomar Singh. 

(1682) 11 Cal h R 895 (397), Doyanidhi Panda v Kclai Panda. 

(1693) 21 Cal 244 (217), Ley Smgh Khasia v A’i mar Khasia. 

(1924) AIR 1921 Cal 558 (5G0) 60 Ind Cas 357, Lakshman Chandia v 

Tnfcim Dhah 

(1925) A I R 1925 Cal 110 (142) 64 Ind Cas 91 51 Cal 953, Administrator 
General of Bengal \ Bal Kissen Vtsser 

(192S) AIR 192S Cal 313 (314) 10S Ind Cas 43, Lila Smgh a. Cfiar.dra 

(1914) AIR 1914 Lsh 3-5 (38) 26 lad Cas 341, Anar Smjh t Bhch. 

(1908) 1909 Tun W R No 63 (p 211), Badar Dm t Kale Khor 

(1P3G) 4 I R 1930 ''lad 191 (192) 262 lad Cas 37, Kadamben Deuas cm 

L’rairtn ' Secretary of State 

(1916) AIR 1916 Tat 139 (HO) 37 Ind Cas 924, Ghanta Smgh v Mr 
Bhagmam Kcer 

(1923) A I R 1923 Tat 72 (74) 2 Tat 75 led C», G01 Rahn-n a 

Sheikh H'flf* .VoJ.a>«ad 

(1934) AIR 1934 Tat 64 463) ISO Ind Ca< -»G Z\ji -nar>- Haidar r , r n 
.4 if In ii Ray 

(192G) UK 192C Sind 9- (‘ M i 97 I=d Ca« 24«, V v •* am' au 
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Arts; 142 & 143 
Note 87- 


part of the plaintiff would, of course, be a better title than that of 
the defendant who is merely in possession of the property. As has 
been seen in Note 4, a prior possession is itself proof of a better 
title as against a subsequent possessor without title. 

But the mere fact that the plaintiff, in a suit for possession, 
shows a better title, proprietary or possessory, than that of the 
defendant, is not necessarily sufficient to entitle him to a decree 
for possession against the defendant. He-has further to prove that 
such title is a subsisting one, that is, that such title has not been 
extinguished by lapse of time. 8 For, it is a fundamental principle 
that it is tlio obligation of the plaintiff in every case to show that 
his action or suit is not barred by limitation. 9 

The above principles are applicable equally to cases falling under 
Article 142 or under Article 144. To deal first with cases falling 
under Article 142, that is cases where the plaintiff, while in posses- 
sion, has been dispossessed or has discontinued possession, and he sues 
for possession, the onus in such cases will, according to the principles 
stated above, be on the plaintiff to show — 

1. that he has a title to possession, whether a possessory or a 
proprietary one, which is suporior to that of the defendant, 
and 

2. that his dispossession or discontinuance of possession, as the 
case may be, was within twelve years of the suit, or in other 


[Sftf also (1019) AIR 1919 P 0 02 (C 8 ) • 43 Mad 253 : 40 Ind App 
201 . 53 Ind Cas 288 (P C), Arunaehalam Chetty v. Venkata- 
chalapathy. 

(1929) AIR 1929 Nag 318 (319) : 119 Ind Cas 701, Kasturchand 
Bhtlamehand Shop v. Atmaram .] 

2. (1920) AIR 1920 Pat 256 (257) : 67 Ind Cas 161, Bammanohar v. Methila 
Prasad Sahai . 

• 'tashuq Ah. 

■ * ■ . 607, Haihar 


(1903) 5 Pom L R 180 (190), ramunabai v. Dhondi. 

(1891) 10 Cal 577 (579, 6S0), Sheo Sohye Boy v. Luchmcshur Single. 

(1871) 15 Suth W R 178 (179), Burro Chunder Chotcdhury v. Oobtnd Chun, 
der Sloitro. 

(lB7ff) 1 Cal Xi R 631 1533), Mahrndro K«W t TJulerjea v. Najur Chunder 
Pal. (Court auction purchase— Possession taten under, is nd>crso if 
purchase is \oid— Suit by owner after 12 3 -ears against transferee of 
purchaser is barred.) 

(1918) AIR 1918 Cat 053 (931) : 42 Ind Cas 709, Dolan joddar v. Hilmani 
Kundu. 

(1922) AIR 1922 Lah 432 (433) : 69 Ind Cas 171, Duni v. Maleri Bam . 

(1920) AIR 1920 Nag 9 (11) : 54 Ind Cas 131. JJkoji Ktinbi v. Akaji Kunbl. 

(1917) A I It 1917 Oudh 320 (310) : 37 Ind Cas 715 : 19 Oudh Cas 374, Hear- 
sty v, A'ararn Sin gh. 

(1910) 8 Ind Cas 1123 (1123) : 6 Nag L R 100, DaUram t. Silia. 

(1912) 17 Ind Cas 518 (519) (All), JLff. Sundar v, Sarasrofi. 

8. See Note 39 to Section 3 anf*. 


Ibsjerdtr Ktthcr Singh. 


: 93 Ind Cas 260 

\Y n G : 2 Euthcs 
ti t. llakarajah 
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words, that he was in actual or m constructive possesion Arts, 142 & 144 
within twelve years of the suit. 4 It is not however necessary Note 87 


(18S6) 11 Bom 216 (219) : 1886 Bom P J 325, Ramchandra Narayan v, 
Narayan Mahadev. (Case under Article 127.) 

(1869) 6 Bom HGB App Gas 125 (123), Pandurang Qovmd v. Balknshna 
Hart. 

(1678) 5 Gal 36 (37, 38), Mahomed Ibrahim v. Mormon. 

(18GS) 9 Slither W R 131 (132), Nobohtshore Dey v. Itamhishen Mohunr, 
But he is not bound to show that he had su fficient cause for not filing the 

suit earlier’, see . — 

(1930) AIR 1930 All 193 (197) : 52 All 501 : 124 Ind Cas 510 (F B), Ml. 
Ananti v. Chhannu. 

4. (1899) 11 All 433 (446) : 1889 All W N 155, Parmanand Mtsr v. Sahib 
Ah 

(1892) 14 All 193 (194) : 1892 All W N 55, Jafar Husain v. Mashuq Ah. 

(1906) 28 All 479 (480) : 3 All h Jour 334 : 1906 All \V N 95, Deba v. Roh- 
tagi Mai. 

(1906) 28 All 760 (761) . 3 All L Jour 667 . 1906 All VV N 234, Mazhar Singh 
v. Behan Singh, 

(1905) 2 All L Jour 62 (63, 64) . 1905 All VV N 14, itfusa/lr Boy v. Mt. 
Lagan Barta Kuar. 

(1915) AIR 1915 All 106 (107) . 28 Ind Oas 552, Anand Sarup v. Asad Ah. 

(1916) AIR 1916 All 181 (182) 36 iDd Cas 427, Shtopujan v. Sohbat 

Tewan. 

(1917) AIR 1917 All 42 (42) : 40 Ind Cas 420, Champa Lai v. Mongol 
Chand. 

(1923) AIR 1923 All 418 (419) : 71 Ind Cas 1033, Jhorap Rai v. Joint Ra». 

(1923) AIR 1923 All 419 (420) : 73 Ind Cas 212, Tariff v. Asa Ram. 

(1921) AIR 1924 All 920 (920) . 79 Ind Cas 951, Basu v. Mt. Nanhi. 

(1920) AIR 1926 All 82 (83) . 89 Ind Cas 466, Komil Prasad v. Bharat 
Indu. 

(1928) AIR 1928 All 412 (413) 50 All 813 115 Ind Cas 791, Sita Ram v. 
Ram Sunder. 

(1933) AIR 1933 All 775 (776) 55 All 209 143 Ind Cas 497. Kalian v. 

Mohammad Nabi Shan. 

(1934) A I R 1931 All 993 (995, 997) 57 All 278. 152 Ind Cas 1 (I? B). Dhin- 
dhya Chat Chand v. Ram Qhanb. 

(1935) AIR 1935 All 774 (775) . 155 Ind Cas 821. Baboo Singh v. Ram 
Manohar. 

(1892) C Bom 503 (511), Muro Desai V. Ramchandra Dcsai. 

(1892) 16 Bom 313 (316), Kashmath Sitaram v Shndhar Mahadev (A 
dispossessed— Selling property to B— Suit by B against C in possession 
— B must provo A's possession within 12 years ) 

(1900) 25 Bom 287 (303) 2 Bom L R 1111, Uanmantrav v Secretary of 
State. 

(1903) 27 Bom 43 (65) 4 Bom L R 721. Tarubai v. Venial Rao. 

(1869) 6 Bom II C R A O 125 (128), Pandurang Gonnd \. Balknshna Ban 

(1900) 2 Bom L R 407 (409), Sitaram Raghunath v Karo Gonnd. 

(1902) 4 Bom L R 801, Maruh v Banu Bat. 

(1903) 5 Bam L R 225 (223, 229), Rajaram v. Kanachand. 

(1906) 8 Bom L R 96 (93). Han v. Dhondi, 

(1903) 10 Bom L R 571 (573), Bhagwon Singh v Secretary of Stale. 

(1377) 1877 Bom P J 114 (114), Vittoba v. ShanKar. 

(1390) 1890 Bom P J 175, Zuzia Francis v. Manocl Gushn Fernan. 

(1915) A I R 1915 Bom 92 (93) S3 Rom 335 23 Ind Cas 21. h'u5j|T-» Shan, 
karappiv VenkappiGclappi 

(1923) AIR 1923 Bom 361 (361) 77 lud Cas 50 u, hoshirath GiinJio r. 

Ganesh Sitaram , 

(1923) A I R 1923 Bom 364 (365) 77 Ind Cas 473. I'arJuranj " a -" T> 
Jhiifft SidJappi. 
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(1936) AIR 1936 Bom 201 (203. 209, 213) : 163 Ind Cas 632, Govindbhat v. 
Dahydbhat. 

(1883) 9 Cal 125 (127), Bhoothnath Chatter jce v. Kedarnath Banerjee. 

(1884) 10 Cal 374 (377, 376), Gopaul Chunder Chuckerbutly v. 2ft Imoney 
Mxtter. 

(1887) 14 Cal 610 (614) - 12 Ind Jut 61, Tuhht Pershad v. Baja Misser. 
(1908) 7 Cal L Jour 414 (421) : 12 Cal W N 273 . 3 Mad L Tim 212, Mirra 
■ Shatnsher Bahadur v. Kvnj Behan hall. 

(1925) 41 Cal I> Jour 72 (79), Sami Sundary Dcby v, J. IF. Laidlxe. 


(1894) 3 Cal W N 763 (766), Bajcndro Kumar v. Mohim Chandra. 

(1903) 7 Cal Vf N 294 (296), Keamuddi v. Hara Mohan Mondul. 

(1926) 31 Cal W N CO (64), Lakhan Chandra Malo v. Qopal Sheikh. 

(18G4) 1864 Snth W R 107 (107), Ishun Chunder Biswas v. Bissumbhur 
Biswas. \ 

(1864) 1 Suth Vf R 67 (67), Kedarnath Mooktrjee v. Mohesh Chunder 
Paultt. 

(1865) 2 Suth W R 68 (69), Mirra Mohomed Hossam v. Surahutoomssa 
Khanum. 

(1865) 2 Suth W R 153 (153), Kedarnath Acharjee v. Bhugwan Chunder 
Nandee. 

(1865) 2 Suth W R 246 (247), Guroodoss Boy v. Huronath Boy. 

(I860) 6 Suth WR 110 (111), Gobind Chunder Shaha v. Ktshen Chunder 
Shaha. 

(I860) 6 Suth W R 327 (328), Jugodumba Chowdhram y. Barn Chunder Deo 
Bukshee. 

(1867) 7 Suth W R 34 (34), Shanto Monee Gooptah v . Suttoabhama Gooptah. 

(1867) 7 Suth W R 212 1213), Bootee Singh v. Hurobuns Naram Singh. 

(1867) 7 Suth \V 1 1 

(1867) 6 Suth W 

(16C7) 8 Suth W 

(1868) 9 Suth \V R 155 (156), Dm/Aundhaa Suhaye v. James Furlong. 

(1868) 9 Suth W R 251 (252), Bhiloo Mundul v. Motee Lall Ghose. 

(1863) 10 Suth W R 239 (239), Kedarnath Mahatah v. Kadumbinee Bethea. 

(16C9) 11 Suth W R 233 (239), Boi/donath Surmah v. Ojan Bibet. (The 
plaintiff must proae date of dispossession as accurately ns he can), 

(18G9) 11 Suth WR 283 (2S4), Ram Lochun Choicdhryv.Joy Doorga Dossta. 

(1870) 13 Suth W R 23 (23) (P C), Beer Chunder Jobraj v. Deputy Collector 
of Bhullooah. 

(1870) 14 Snth W R 51 (51), Iltmo Xaram Singh y. Boykunt Xarain 

(1670) 14 Suth VF R 135 (135, 13G), Rtisjcroonusa Choicdrain v. Leelanund 
Singh. 

(1871) 15 Suth \V R 43 (43), Ameer .41» y. Indurjeet Kooer. 

(1671) 15 Suth W R 176 (179), Burro Chunder Chowdhry v. Gobind Chunder 
Mciiro (Froof of dispossession on a particular date is not noccssary— 
Possession within 12 yean of the suit must bo pro\od by plaintiff.) 

(1872) 19 Ruth W R 114 (11S) (P Q.Grtja Kan! Lalioryv.HurrishChunder. 

(1673) 19 Suth W R 192 (191) : 12 Bong L It 219, Cossaim/aM Koondoo v. 
Siroo Keomaree Debia. 

(1673) 21 Suth W R 79 (79, 60 ), Kalee Xarain Bose v. Anund MoyeeGoepta. 

(1674) 21 Suth \V K 232 (2*2, 2*1), Ahmed Ah v. Hares Chund. 

(1675) . . ' ' ... 


(1675) 21 Fcth W R 273 (273), Z.u'c,V< Khan v. Foley. 
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(1875) 24 Sath \V R 315 (315, 316), Mahomed Kobeer v. Ahdnol Aicen. 

(1875) 21 Suth W R 3S9 (390), Shaikh Ghogoolee v. Shaikh MvzhurSossem 

(1875) 24 Sath \Y R 417 (418), Rhoda Netcas Choicdhry v. Brojendro 
Coomar. 

(1914) AIR 1914 Cal 703 (701) 1C Ind Cas 741, Nabadiupcndra Mool erjee 
v. Madhu Sudan Mandal 

(191G) AIR 191 G Cal 99 (99) 35 Ind Cas 72, Tomejuddi t . Mulai Chow 
kidar. 

(1917) A I R 1917 Cal 79 (80) 39 Ind Cas 35G, Baikat Ah v. Bassaul 

A’tmio 

(1918) AIR 1918 Cal 32 (31) • 51 Ind Cas 70, K he don Lai v. Rajendra 
Naram Svigh. 

(1918) AIR 1918 Cal 411 (414) • 41 Ind Cas C90, Oh Sha v. Farid Sardar. 

(1919) AIR 1919 Cal G72 (G73) . 45 Ind Cas 408, Manmdra Chandra v. 
Sarabmdu Ray. 

(1919) AIR 1919 Cal C74 (G76) 4G Cal 103 : 45 Ind Cas 8G4, Sachi Prasad 
v. Amar Nath Rat. 

(1922) AIR 1922 Cal 557 (5G5) : G7 Ind Cas G73, Rakhal Chandra v. Durga 
Das. 

(1923) AIR 1923 Cal 286 (237) G6 Ind Cas 914, Ram Ratal i Mandul v. 
Ntlmont Chotcdhury 

(1925) AIR 1925 Cal 140 (142) • 51 Cal 953 81 Ind cas 91, Administrator 
Genual of Bengal v Balktssen Misser. 

(1925) AIR 1925 Cal 1230 (1231) . 88 Ind Cas 507, Panchanon Sarkar v. 
Basanta Knman Dasi. (The rule is the same in all cases, and the 
differences are only in the manner in which plaintiff should prove his 
possession.) 

(192C) AIR 192G Cal 115 (11G) : 87 Ind Cas G94, Rahimuddtn Sarkar v. 
Umeslit Chandra. 

(192G) AIR 1926 Cal 11GG (1163) : 97 Ind Cas 1003, Btrendra Nath Bay v. 
Satis Chandra. 

(1928) AIR 1923 Cal 118 (121) . 105 Ind Cas 8G9, Goyal Chandra Maiti v. 
Sm. Monmolnni Dasi. 

(1923) AIR 1923 Cal 7G5 (7C7) . 117 Ind Cas GOO, Hardutt Ray Chamarta 
tC Co. v. Ujtr Shaikh. 

(1930) A I R 1930 Cal G73 (670) 128 Ind Cas 195, Debendra Nath v. Nahar- 
mal Jalan. 

(1932) AIR 1932 Cal 300 (301) : 69 Cal 311 : 137 Ind Cas 279, Krishna 
Nandi \ . Lokenath Mookerp. 

(1935) AIR 1935 Cal 151 (153) : 151 Ind Cas 714, Ilaji Nayebah Sarkar v. 
Laht Mohan Roy. 

(1938) AIR 1938 Cal 150 (150, 151) • 174 Ind Cas 511, Guru Char an Rudra 
Pal v. Maftjuddm Molla 

(1901) 1901 Pun L R No. 59, Buta Singh v. Albel Singh. 

(1930) 33 Pun L R SC5 (307), Labhoo Ram v. Bausi Dhar. 

(1921) AIR 1921 Lah 202 (203) . 59 Ind Cas 891. Mahomed v. UJe Dhan. 

(1927) AIR 1927 Lah 777 (77S) : 100 Ind Cas 330, Dullah t. Mt. Sar- 
darani. 

(1928) AIR 192S Lah 32 (33) : 109 Ind Cas 320, Rahetla r. Wanra. 

(192$) AIR 1929 Lah 93 (100) • 8 Lah 055 : 109 Ind Cas 2GG, Dtam r. 
Khanu (Actual d ite ot di«pos-c 5 sion need not be proved.) 

(192S) AIR 192S Lah 704 (701) : 103 Ind Ca3 374, Paufaf Paw v. Ballu. 

(1928) AIR 192S Lal» 890 (397) : 115 Ind Cas 534, GJiofum Vutamnad v. 
v. Fateh Khan. 

(1929) AIR 1929 Lah 92 (93) ♦ 109 Ind Cas 094, Imam Pin v. .Van Singh. 

(1933) AIR 1933 Lah 027 (C2S) : 143 Ind Cas 423, Skeru v. Sham Singh. 

(1931) AIR 1934 Lah 529 (5S0) : 143 Ind Cas 620, Aya Sirgh v. Latif. 

(1930) AIR 193G Lah 203 (209) : 102 Ind Cas 830 : 17 L&fc 419. Sher 
Mahomed Shahbat Khan \. Sher Muhoned Barre Khan. 

(1910) AIR 1910 Mad 73$ (783) : 59 Ind Ca* 10. KflhaivnjfarFrcrudajyjn 
t. CAtJawbamro Thsrjtrat . 
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{1919) AIR 1919 Mad 31 (31) : 52 Ind Cas 037, Sankaralinga Mudahar y, 
Kuthahnga Mudaliar. 

(1922) AIR 1922 Mad 59 (60) : 45 Mad 370 : 67 Ind Cas 216, Vennam 
Bamiah v. Kusru Kctamma. 

(1926) AIR 1926 Mad 181 (182) : 91 Ind Cas 454, Kuppusami Mudaliar y. 
Chokkaltnga Mudaltar. 

(1931) AIR 1931 Mad 282 (283) : 130 Ind Cas 815, Sevugan Chetty y. Kan ■ 
nappa Chetty. 

(1931) AIR 1931 Mad 644 (646) : 133 Ind Cas 9 : 54 Mad 622, Ramanathan 
Chettiar v. Lakshmannan Chetltar. 

(1936) AIR 1936 Mad 191 (192) : 162 Jnd Cas 37, X ad amber i Devsawam 
Uralan y. Secretary of State. 

(1918) AIR 1918 Nag 161 (161) : 48 Ind Cas 70, Champat y. Laxmi 
Narayan. 

(1923) AIR 1923 Nag 95 (96) : 69 Ind Cas 883, Baghuraj v. Ballabhdas . 


(1939) AIR 1030 Nag 7 (9), Meherban Lalli Pmjara v. Yusuf Khan. 
(1915) A I R 1915 Oadh 201 (205) : 18 Oudh Cas 43 : 28 Ind Cas 855, Brtj- 
raj Singh v. Ganga Baksh. 

(1917) AIR 1917 Oadh 20 (23) : 41 Ind Cas 80, Ratipal v. Bipin Chandra. 
(1925) AIR 1925 Oadh 42 (43) ; 79 Ind Cas 964 : 27 Oadh Cas 130, Gur 
Sahai Kandu y. Chhedi. 

(1931) AIR 1931 Oudh 177 (229) : 136 Ind Cas 642, Mahomed Jstm Khan 
y. Mahomed Saadai Ah Khan. 

(1934) AIR 1934 Oudh 21 (24) : 147 Ind Cas 805, Mahomed Mahmud v. 
Mahomed Afaq. 

(1935) AIR 1935 Oudh 88 (69) : 10 Lack 613 : 153 Ind Cas 371, Bam 
Shankar y. Sheo Dutt. . 

(1917) AIR 1917 Pat 528 (529) : 39 Ind Cas 777, Baker Busatn v. Banjit 
Koer. 

(1919) A I R 1919 Pat 207 (210) : 51 Ind Cas 801, Bhikhad Bhunjan y. 
Vpendra Nath. 

(1920) AIR 1920 Pat 359 (SCO): 56 Ind Cas 40, Bhxkhan Qassab v. Mardan 
AU. 

(1920) AIR 1920 Pat 598 (599) : 64 Ina Cas 9C0, Kisun Prasad Singh y. 
Surat Naram Prasad ■ 

(1921) AIR 1921 Pat 158 (159, ICO) : 58 Ind Cas 774, Jnder Lai y. Bam 
Surat Kuer . 

(1921) AIR 1921 Pat 277 (277) : 61 Ind Cas 78, Bahadur Ah Khan v. 
Secretary of State. 

(1922) AIR 1922 Pat 33 (34), Nekari Ball v. Lakshmi Eantha Boy. 

(1923) AIR 1923 Pat 96 (98) : 66 Ind Cas 471, Balgobmd Kumar y. Bai 
Behan Lai. , „ ^ 

(1923) AIR 1923 Pat 653 (560) 72 Ind Cas 648, Chatirapat Pratab Baha- 
dur Sahai y. C. G. Lees. 

(1924) AIR 2924 Pat 341 (342} : 73 Ind Cos 41, Gayam Sahu v. Bdlchand 
Sahu. 

(1924) AIR 1924 Pat 629 (630) : 3 Pat 253 : 81 Ind Cas 669, Bam Math 
Saranjt v. Gobardhan Pandey. 

(1926) AIR 1926 Pat 677 (579) : 97 Ind Cas 282, Kesko Prasad Singh y. 
Kirtarath. 

(1929) AIR 1929 Pat 529 (529) : 122 Ind Cas 816, Gopal Sahu v. Ghan- 
sham Das. 

(1936) AIR 1930 Tat 147 (149, 160} : 161 Ind Cas 585, Mohamad Yusuf V. 
Mohamad W’aheed. 
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to prove the actual date ol dispossession, provided it is shown 
to have happened within twelve years ol the suit. 5 
Proof of proprietary title in the plaintiff will not, by reference to 
the principle that possession follows title, shift the burden of proof 
on to the defendant to show that the plaintiff was not in possession 

(1918) A IR 1918 Low Bur 131 (182) :HTnd Cas 722, Appan Charan v' 
Kyause Ma 

(1920) AIR 1920 Low Bur 175 (175) : 56 Ind Cas 951, Ifuthia Chetly v, 
Seena 7. Thenar. 

(1925) AIR 1925 Rang 111 (111) • 1 Rang 492 . 83 Ind Cas 132, Ma Shan 
Ma v. Somasundaram Chetly. 

(1929) AIR 1929 Rang 153 (154) : 7 Rang 85 : 117 Ind Cas 691, V Maung 
Gyi v. Maung On Bunn. 


Kh lU 

(1909) 2 Ind Cas 314 (315) (Mod), Madhava Qowdu v. Lokanatha Palro. 
(1910) G Ind Cas 6G7 (G67) (Mad), Venkalarayudu v Sankarayya. 

(1911) 10 Ind Cas 498 (500) (Mad), Subramanta Reddy v. Ramachandra 
Reddy. 

(1912) 14 Ind Cas 295 (297) (Mad), Prakkater i Parkum v Koran. 

(1912) 15 Ind Cas 10 (11, 12) (Ml), Dhole Singh v. Dhagwant Singh. 

(1912) 15 Ind Cas 97 (97, 93, 99) (Mad), Admarayana Iyer v. Knshnan. 
(1912) 15 Ind Cas 190 (190) (Mad), In re Rangachariar. 

(1912) 16 Ind Cas 741 (742) (Cal), Rabadwipendra Maker jee ▼. Madhusudan 
Mandal. 

(1913) 18 Ind Cas 17 (20) (P C), Dharani Kanta Lahxri ▼. Odbar All Khan. 
(1913) 19 Ind Cas 222 (221) : 1913 Pun Re No. 19, Rural Ran v. Nathu 
Mai. 

(1913) 21 Ind Cas 335 (336) (Low Bur), Maung Tun XJ v. Mg. Myat Tha 
Zan. 

(1925) 89 lad Cas 687 (G87) (Oudh), Mam Mohammad v Sharaf Shah, 
(192G) 93 Ind Cas 100G (1007) (Lah), Raical Dalhsh v. Dolu Mai. 

(1920) 94 Ind Cas 417 (417) (Lah), P.ahmat Ullah v Nawab. 

(1920) 9G Ind Cas 551 (552) (Pat), Kirat Singh v Sheoratan Singh. 

(1926) 97 Ind Cas 207 (2G3) (Pat), Ghura Rai v. Harihar Prasad Sinha 
(192G) 98 Ind Cas 912 (915) (F B) (Cal), Lakhan Chandra Malo v. Gopal 
Sheikh. 

(1927) 93 Ind Cas 10G1 (10G2) (Oudh), Sheo Dayal t Zohra. 

(1923) 107 Ind Cas 779 (780) (Lab), Nur Khan v Fagir Abdullah. 

(1929) 115 Ind Cas 420 (421) (Lah), Dasala v Pint Mai. 

(1931) 134 Ind Cas 475 (17G) (Oudh), Abdul Rahim v Mohammad Sanr. 
(1933) 14G Ind Cas 443 (419) (Pat). Guhi Ram Singh t -4<f.ila» Mahato. 
(AIR 1921 Pat 237 (F B), Followed ) 

(See also (1901) 27 All 153 (151) 1901 Ml W N 199. Ram Charan 

Ra» v A’flHleshar iJai 

(1915) AIR 1915 Cal 536 (599) 30 Ind Cas 939. SoMian Daksh * 

Bircndra Kishore Bahadur 

(1930) AIR 1930 I’at 410 (111) 129 Ind Cas 513, ibjrilfc randey 
v Sham Shankar Dubeu 

(1909)2 Ind C«s 314 (315) (Madl. Madhia Gcvdi v Lolana.'ha 
' ' ' 47a5atsh Rhuym v l - it Bi tram 

, id Cl-. 72 Ah Chan Riihs 

. . 1 119371 Mad 1*7 It 5 I»J Ca» 7^0 

■ uru IliL Bahadur r Coeanada 

Municipal Council 
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Arts. 142 & 143 within twelve years of the suit. The reason, as has been seen in 
Note 87 Note 15 ante, is that the presumption that possession follows title 
is only an infeience of fact which a Court, in its discretion, may 
or may not draw according to the circumstances of the case. In 
Maharajah Koowar Baboo Nitrasur Singh v. Baboo Nand Loll 
Singh? which was a case arising under Bengal Regulation 3 of 1793, 
Lord Justice Turner, in delivering the judgment of the Board, 
observed as follows : 

“ The appellant is seeking to disturb the possession admitted 
to have existed for about eleven years, of defendants, who insist 
on a possession of much longer duration as a statutory bar to 
the suit. It clearly lies on him to remove that bar by satis- 
factory proof that the cause of action accrued to him (for that 
is the way in which the Regulation puts it) on a dispossession 
within twelve years next before the commencement of the suit; 
and, therefore, that he, or some person through whom he claims, 
was in possession during that period. No pi oof of anterior title, 
such os would be involved in the decision of the boundary 
question in his favour, can relieve him fiom this burden, or 
shift it upon his adversaries by compelling them to prove the 
time and manner of dispossession. The lands in question may 
have been part of Mouzah Gopaulpore, and as such may have 
been enjoyed by his ancestor, and yet he may have lost, by lapse 
of time, his right to recover them.” 

In Rajah Sahib Pcrklad Sein v. Maharajah Rajender Kishore 
Singh? which was a case under the Act of 1859, their Lordships of 
the Privy Council did not think it necessary to go into the question 
of the title of the plaintiff, but held the suit to be barred on the 
ground that he failed to show his possession within twelve years of 
the suit. They observed as follows : 

“The appellant comes into Court admitting upon the face of 
his plaint that he is out of possession, and has been so for more 
than ten years; and the date which he assigns to his disposses- 
sion is the 20th of March 1851. Upon the issue as settled by 
the Court, it lay upon him to establish that he was in possession 
up to that date; or, failing in that, that the date at which he or 
some former proprietor of Ramnuggur was last in possession is 
consistent with a right to institute this suit. Act No. VIII of 
1859, Section 32, shows that the plaintiff is bound to satisfy 
the Court that bis right of action is not barred by lapse of 
time.” 

In Mohima Qhunder Mozoomdar v. Mohes Chunder Neogi 9 also, 
their Lordships of the Privy Council considered it unnecessary to go 
into the plaintiff's title though he had proved several documents in 

G. (1860) 8 Moo Ind App 199 (221) : 1 Suth W R P C 51 : 1 Suther 420 : 1 Sar 
744 : Sev 913n (PC) * ' 1 

7. (18C9) 12 Moo Ind App 292 (337) : 12 Suth W'BPCfi: 2 Suther 225 : 2 

Sar 430 : 2 Beng L R 111 (P C). 

8. (1888) 10 Ind App 23 (26) : 1G Cal 473 : 5 Sar 321 (P C). 



FOR POSSESSION OF IMMOVABLE PROPERTY 


2177 


support of his title, and held that the plaintiff must prove his_ Arts. 142 & 144 
possession within twelve years of the suit. They observed : Note 87 

‘'The plaintiff must succeed by the strength of his own title 
and it is the opinion of their Lordships that in this case the 
onus is thrown upon the plaintiffs to prove their possession 
prior to the time when they were admittedly dispossessed, and 
at sometime within twelve years before the commencement of 
the suit, namely, for the two or three years prior to the year 
1875 or 1874, and that it doe3 not lie upon the defendants to 
shew that in fact the plaintiffs were so dispossessed." 

In Dharani Kanta Lahtri Choiodhuri v. Gabar AH Khan, 9 the 
Trivy Council again reiterated the view that in a suit for ejectment 
it lay upon the plaintiffs to prove not only a title against the 
defendants but to prove that the plaintiffs had been dispossessed or 
discontinued to be in possession of the lands within the twehe years 
immediately preceding the commencement " See also the undermen- 
tioned cases 10 in which it has been held that mere proof of plaintiff's 
title m a suit falling under Article 142 is not enough to entitle him 
to succeed and will not shift tho burden on to the defendant to show 
that the dispossession or discontinuance, as the case may be, took 
-place more than twelve years before suit A contrary view has, 

"however, been held in somo cases, 11 namely that proof ol title in cases 
- under Article 142 is sufficient, by reference to the piesumption that 

9. (1913) 18 Ind Cas 17 (20) (P C). 

10. (1921) AIR 1921 Pat 237 (239) • 6 Pat L Jour 478 • 62 Ind Cas 1 (F B). 

Sna Prasad Singh v Eira Singh. (Following 8 Moo Ind App 199 ) 

(1867) 2 Agra 177 (178), Tara Singh v. Chaxda Mull. 

(1893) 1893 All W N GO (61), Earn Dial v. Lai Bahadur. 

(1914) AIR 1914 All 207 (207) • 23 Ind Cas 521, Ml. Hulaso \ Salamut- 
khan. 

■ Cagauendra Nath 

' ' • Ahkhan Bahadoor 

(1922) AIR 1922 Cal 557 (560, 567) . 67 Ind Cas 673, Rakh al Char.dra 
Qhose v Durgadas Samanta. 

(1923) AIR 1923 Cal 286 (207) . CG Ind Cas 914, Ram Baton Mandul x 
Nilmotis Chowdhury. 

(1938) AIR 1038 Cal 20C (208) 175 Ind Cas 247, RamendtO rrosad v 

Baradaprosad Basil 

(1917) AIR 1917 Lali 201 (204) 39 I. C. 971, Moot Chand i Anar Nath 
(1939) AIR 1939 Nag 7 (9) 1933 Nag L Jour 41S (420) Mahtrban Lath 
Pxnjara x Yusufkhan. 

(1921) AIR 1921 Pat 234 (235) 57 Ind Cas 744, Gajadhar rravid > . Mt 
Dull km Gulab Kuer 

(1930) AIR 1930 Pat 134 (130) 123 Ind Cas CU.Bodnnath t /■<»•***<*? ' 

Baijnath Mandal. 

(1930) AIR 1930 Rang 124 (125) 101 Ind Ca» S33. Ma Puir On » C 

Shite Kyxtn. 

(192S) 103 Ind Cas 732 (7S3) (Cal). SflfMr Duron v Sa w.I !<>. 

11. (1924) AIR 1924 All 924 (925). Sftm Prasad Singh x Du'-e. 

(1934) AIR 1934 Bom 207 (20*» 210) 5$ IV m 3V7 A 40t hj Ir J k ». 

A 8S5 (F 11), Kr«'An<vi ' Modhusa 

(1937) A I R 1937 Oudh 323 (33°) I nJ Ca ' •■ c ” 11 *“* *' ,, ‘ ,t3 

Mwrat \ Chining™ 

I => 137 
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&rts. 192 & 144 ^possession follows title, to shift the burden on to the defendant. Ifc 
Note 87 is submitted that these decisions cannot be accepted as laying down 
the correct law. The question whether the plaintiff has proved that 
he was in possession within limitation and has thus discharged the 
onus that lies on him, is one of fact, and in deciding the question the 
fact that the plaintiff has title will be a factor which will come to 
his aid with more or less force according to the circumstances of the 
case, 1 * just as various other facts may lead to the inference that the 
plaintiff must have been in possession. 18 


(1926) AIR 1926 Lah 13 (14) . 89 Ind Cas 995, Ismail v. Ibrahim. 

(1929) AIR 1929 Lah 6C9 (670) : 127 Ind Cas 11, Bhalla Singh v. Jagat 
Singh. 

(1933) AIR 1933 Lah 105 (106) : 141 T Ind;Cas 234, ML Baushan Ara 
Begum v. Mahmud Beg. 

(1938) AIR 1933 Lah 722 (723) : 146 Ind Cas 725, Ganpat Bai v. Bar 
Dial. (Purporting to follow AIR 1916 P 0 21.) 

(1934) AIR 1934 Lah 1019 (1020), Btshambar Das v. Telu Bam. 

(1917) AIR 1917 Pat 471 (472) : 41 Ind Cas 114, Midnapore Zamindary 
Co , Ltd v. Panday . 

(1929) AIR 1929 Pat 529 (529) : 122 Ind Cas 816, Gopal Sahu v. Ghan- 
shyam Das. (Waste land.) 

(In 

plea 

mce, 

not 

In 

and, 

the defendant must prove his adverse possession for more ^than 


i I.'. > 

the defendant, who must prove more than 12 years' adverse 
possession.] 

12. (1927) AIR 1927 Nag 37 (37, 38) : 97 Ind Cas 1006, Tukaram Bajirao v. 
Tukaram Yeshioanl. 

(1914) AIR 1914 All 287 (287) : 26 Ind Cas 86, Inayat Hussain v. Secre- 
tary of State. 

(1922) AIR 1922 Bom 243 (244) . 66 Ind Cas 764 . 46 Bom 920, Mahamad- 
saheb Ibrahim Saheb v. Tilohchand Abheerchand. 

(1915) AIR 1915 Cal 834 (834) : 27 Ind Cas 802, Sarojim Debt v. Eirtt- 
fcnsfc Das. 

(1924) AIR 1924 Cal 855 (857) : 78 Ind Cas 679 : 51 Cal 669, Suresh 
• I ■ - it. For 


sion.) 

(1937) AIR 1937 Pat 422 (423) . 170 Ind Cas 385, Chandra Mohan Singh 
v Btitu Mian. 

[ See also (1925) AIR 1925 Bom 477 (478) : 89 Ind Cas 894, Via- 
u-appa Basaioaneppa Uugar v. Gadigewa Hugar. (The ques- 
tion was treated as one of evidence )] 

13. See (1917) AIR 1917 Cal 79 (80) 39 Ind Cas 356, Barkat Ah v. Basant 

Nunia. (In an ejectment suit plaintifl should prove his possession 
within the statutory period hut if plain tiS is mentioned in the Record 
of Rights as the person in possession, then the burden is shifted on to 
the defendant and he must prove that plaintiff had been out of posses- 
sion for more than the statutory period.) 
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Where the plaintiff does prove dispossession or discontinuance of 
possession within twelve years of the suit, the onus will shift on to 
the defendant to show that he has got a better title than the plaintiff 
and is therefore entitled to retain possession as against the plaintiff. 11 

We have till now dealt with cases falling under Article 142, that 
is, cases where the plaintiff has been dispossessed or has discon, 
tinued his possession. Where the case is not one of dispossession or 
discontinuance of possession, the defendant’s possession must, at the 
time of his entry, have necessarily been consistent with the plaintiff's 
title, for if the entry was inconsistent with the plaintiff's title it 
would operate as a dispossession of tho plaintiff. A plaintiff therefore 
who wishes to claim the benefit of Article 144 most show — 

1 that he is the owner of the plaint property, 15 and 
2. that the defendant’s entry into possession was not in 
contravention of his title, but derivative, permissive or 
otherwise consistent with his title. 1 ® 


[Sc« alio (1889) 1869 Bom P J 880 (380), Kan Ahmed v Kaet 
M chained ] 

14 (1921) AIR 1924 Cal 977 (978) . 79 Ind Cas 1038, Kahprasanna Bahadurs 
Hemanta Human (E g , by showing adverse possession for 12 years ) 

(1914) AIR 1914 Cal 762 (763) 23 Ind Cas 136, Ilcmchaiidra Chaudhn v. 
v. Secretary of State (lie can show a better title by proving adverse 
possession for 12 years ) 

(1901) 3 Bom L R 24G (219), Ba» Fa fan v. Emad Asha 

(I860) 12 Suth W R 472 (473), Gour Paroy v. TFooroa Soottduree Dcbea. 

(1675) 23 Suth W R 293 (295), Daitan ilohantt v. Jugo Bundhoo 3Iohantt. 

(1879) 1879 Pun Re No. 102, Sudama v Kesho. 

15. (1889) 11 All 438 (413) 18S9 All W N 155, Farwatinnd iltsr v. Sahib Alt. 

(1932) AIR 1932 Bom 38C (391) SG Bom 501 140 Ind Cas 171, Secretary 

of State v Tatyasaheb 

<1 ■ * f " ’ P 7 * 1 " ■ T" • T alsmgh (Where not- 

* I * ■ ‘ ' more than 12 years 

i ■ ’ • -red bv limitation, it 

■ _ tied him to an exten- 

(1923) AIR 1923 Nag 2 (4) GS Ind Cas 320, Sahha Earn v Deoba. 

(1925) AIR 1025 Oudh 42 (43) 27 Oudh Cas 130 79 Ind Cas 9G4, Cur 

Sahaj Kandu v Chhedi 

(1D1C) AIR 19IG Low Bur 77 (78) 32 Ind Cas 5GS, Ma Kyein .Ve v .Va 
May 

-(1920) AIR 1920 Low Bur 175 (17G) 3G Ind Cas 951, .Vufhia Chetty v 
Secna Themr 

1G. (1931) AIR 1931 P C 1SG (187) 130 Ind C»s 315 10 Pat 407 55Icd4rr22 
(P C), Kageshuar Lux Eon v Bengal Coal Co . Ltd 

(1902) 5 Oudh Cis 97 (103), Amir Ilawi Khan t Ilarpjf Singh. 

(ISSC) 1SSS Pun Re No 116, Sthal Singh v /nranrfj. 

(1903) C Oudh C.»s 119 (123), Bhojunn I>a\hsh \ Kami a far shad. 

(1917) AIR 1917 Low Bur C4 (Cl) 42 Ind Cas 690, Maung Gyi v IT 5>i 
Gyoh. 

(ISOl) 1SG4 Suth W R Spo No M'l T A<v- Kirat Sin,h v Lam Ess 
(Where in a suit for po^ov-ion the defen Unt is alVced to te ic tie 
t’mnajemenf of the suit properts and the dt‘<.c diet denrirc r-»tse*- 
ment, sets up adverse titV the mu-t >-tsW that tie deist, 

dint's i'o*sf«sicn was f;r fc's Uce£t ) 


Arts. 142 & 144 
Note 87 


/ 
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Arts. 142 & 144 Whore the plaintiff proves these two elements or they are 
Note 87 admitted by the defendants, the presumption is that the character 
of the possession continued till within the period of limitation up to 
the dato alleged by the plaintiff as the date when the possession of 
the defendant became adverse to him. The burden then shifts to the 
defendant to show that his possession became adverse more than 
twelve years before suit. 17 Wlteie therefore the plaintiff lays the 
foundation for the applicability of Article 144, the onus is on the 
defendant to prove that he has been in adverse possession for more 
than twelve years beforo suit. 18 The onus will not be discharged by 

(1928) HI Ind Cas 577 (682, 583) : 55 Mad b Jour 302 (P C), Raja of Bobbitt 
v. Ayyaqart Sodemina. (Where the defendant was admitted to have 
been in possession for a long time and the plaintiff alleged that such 
possession was given only by way of security for debt, it was held on 
failure to prove such giving, the plaintiff would fail.) 

(1902-03) 2 Upp Bur Rul Evidence 7, Mating Tun v. Mating Pa If. 

[See also (1902) 1902 Pun Re No. 30, .Din Muhammad v. Mehr 
Balsh. 1 

17. (1913) 22 Ind Cas C5 (G7) : 0 Nag L R 179, Anjuman Islamia v. Btsamai. 

(Once the defendant is proved to have been in pormfssivo possession. It 
lies on him to prove that it became adverse subsequently.) 

(1927) AIR 1927 Nag 101 (10G) : 22 Nag L R 176 : 100 Ind Cas 446, Ml. 
Deshrant v. Ktshore Stngh. 

(1922) AIR 1922 Oudh 231 (234), Nageshar Sahai v. Shiatn Bahadur. 
(1893-1900) 1893-1900 Dow Bur Rul SCO (SCI), Ma Bla Bit v. Ma Te. 

18 . ~ 


• • ’ ikrama. 

■ ” ' Article 144 

(1919) AIR 1919 All 403 (401) : 41 All GG9 : 52 Ind Cas 3GG, Jai Chand v. 
Girwar Stngh. 

(1934) AIR 1934 All 993 (997) : 57 All 278 : 152 Ind Cas 1 (F B), Btndhya - 
chat Chand v. Bam Ghartb. 

(1879) 4 Bom 89 (93), Sambhttbhat Earsandas v. Shivlaldas Sadashiidas 
Desat 


(1887) 1887 Bom P J 242. Ganga v. Nago. 

(1923) AIR 1923 Bom SGI (361) - 77 Ind Cas 50G, Kashinath v. Ganesk. 
(1936) 163 Ind Cas 897 (903) : 62 Cal L Jour 177 (192) : 63 Cal 300, 
Surendra Kumar Boy v. Ahmed Natcab Choudhury. 

(1879) 4 Cal L R 40 (41), Ogra Kant Choudhree v. Mohesh Ckunder Stckdar. 
(1869) 12 Suth W R 250 (251), Ratndhun Satra v, Nobtn Chunder 
Chowdhty. 

(1922) AIR 1922 Cal 176 (177) : 70 Ind Cas C02, Janhtnatk v, Batkunth* 
Math. 

(1923) AIR 1923 Cal 82 (85) : 77 Ind Cas 664, Jobeda Khatun v. Tulst 
Ckaran Das. 
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(1867) 1807 Tun Re No. 97, Kurin Ifetoas v. Rurreem BaXsh. 

(1883) 1683 Pun Re No 122, Buta Shah v. Sobha Singh. 

(1927) AIR 1927 Lah 236 (236) : 100 Ind Cas 477, Eansht Bam v. Taja. 
(1927) AIR 1927 Lah 619 (620) s 103 Ind Cas 476, Ah Muhammad v. 
Barhat 

(1929) AIR 1929 Lah 649 (550) : 117 Ind Cas 803 : 11 Lah 29, Jano v. 
Parsing!* Das. 

(1934) AIR 1934 Lah 676 (579) 151 Ind Cas 490, Barnaul Singh v. Rana 
V penderchand (Plaintiff conferred certain oi his own lands to the 
defendant for temporary use. Later, plaintiB sought to resume the 
land given to the defendant when the defendants denied his title and 
claimed the land as bong an owner of it ) 

Siroj-wd-dm y. 

vuioj Am uio Lag _ . oo j.nu j-u, uoaxuiuim v . Dcola . 

(1933) AIR 1933 Nag 274 (276) . 30 Nag L R 18 : 150 Ind Cas 679, Ml. 
Jijibat v, Zabu. 

(1925) AIR 1925 Gudh 42 (43) 27 Oudh Cas ISO : 79 Ind Cas 964, Gur 

Sahai Kandu v. Cheddt. 

(1931) AIR 1931 Oudh 177 (229) . 136 Ind Cas 642, Mahomed Azim v. 
Mahomed Saadat Ah. 

(1931) A I R 1931 Oudh 332 (334) . 134 Ind Cas 699, Mt. Zahtda Began v. 
Mumtas Ah. 

(1925) AIR 1925 Pat 739 (740) 66 Ind Cas 771, Rameshwar Singh Bahadur 
v Rtf LrtI Smgh 

(1926) AIR 1926 Pat 577 (579) 97 Ind Cas 282, Rcsho Prosad Smgh v. 
Jfsrfarafh. 

(1932) AIR 1932 Pat 145 (146) : 11 Pat 165 . 142 Ind Cas 240, Raw Prasad 
y. Bindeshitan Prasad. 

(1916) A I R 1916 Low But 77 (78) : 32 Ind Cas 668, Ma Syein Me v. .Va 
May 

(1920) AIR 1920 Low But 175 (176) : 56 Ind Cas 951, Muthia Chetly y. 
Seena V Thevar. 

(1928) AIR 1928 Rang 13 (14) 5 Rang 676 105 Ind Cas 593, Mating 

Aung Tun v Mating San Nyun 

(1928) AIR 1928 Rang 95 (95) . 104 Ind Cas 383, Mg Than Gyaung v .Va 
Ltm Baw. 

(1931) AIR 1931 Rang 40 (45) 8 Rang 55C 129 Ind Cas 511, Maung Sin 
v Mating So Mm 

(1919) AIR 1919 Sind 98 (101) 53 Ind Cas 722 13 Sind L It 159, Na ram- 
das v. Buto. 

(1913) 21 Ind Cas 335 (33C) (Low Bat), Maung Tun V y. Mg MyalThaZan. 
(1931) 131 Ind Cas 461 (4C2) (All), JIahomrd Ishaq v, Zmdi Begum. 

(1923) AIR 1923 All 399 (100) 71 Ind Cas 265, Lahhu v. Lai Singh. 

(When defendant's possession is not or is presumed not to be adverse, 
he must show adverse possession for 12 scars ) 

(1917) A I R 1917 All 233 (234) 40 Ind Cas 97. Shambhunaih v Ban 

Bam (Possession of abadi lind in agricultural mahal prim a facie 
pcrmis'ive.) 

(See also (1923) AIR 1923 All 665 (5C5) 74 Ind C*» t>79, P.agha 
Mai y. .Ifcdiis Sat tar 

(1903) 5 Bom L R 742 (744), Bandacfcart/a v. SJtrinmnMcfcarja 
(1930) AIR 1930 Oudh 310 (311) 126 Ind Cas 703, Yagul 1 han v. 
Sheo Dulorev 

(1910) b Ind Cas 50G (506) (Mad), Erauhi'.loi R unAtmmacfca v 
TJiopptl Pudw r«H.f (In • suit f«r posse-sion. where defen- 
dant sets up advert po«se»-ten, it i« ret enough for the Court 
si mph to find «pain>r deft ndjnt and tor plaintiff — The Court 
should find the period for whith the defindant «»« in fosie*- 
tion and if for ov et the statutory jvriod, w better the a 

was only derivative — Wit hi at a definite cvaclas-on it these 
point*, no finding as to l.ci tat.ib *h. aid «e re-v rJrd in jla a 
US*« favour « 


Arts; 142 & 
Note 87 
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Arts. 142 & 144 
Note 87 


Where the plaintiff sues for possession on the allegation that the 
defendant's possession was permissive or derivative at its inception 
but the defendant denies such allegation and the plaintiff fails to 
prove the permissive or derivative nature of the possession, the case 
would be one of dispossession and the Article applicable would be 
142. The plaintiff must in such a case show that he was in posses, 
sion within twelve years of the suit. 19 The contrary view held in 
the undermentioned cases 19a is, it is submitted, not correct. The said 
decisions are all based upon considerations which have been shown 
in Note 2 ante to be incorrect. 


[But see (1932) AIR 1932 Lah 45 (46) : 134 Ind Cas 97, Mehr Khan 
v. Sakhx Mahomed.] 

18a (1902) 26 Bom 01 7 (621) : 4 Bam h B 312, Balknshna v. Govtnd. 

(1938) AIR 1938 Mad 454 (455) : 178 Ind Cas 301, Atchayya v. Jalaluddm 
Sahib. 

18b (1902) 26 Bom 617 (621) : 4 Bom L R 312, Balkrishna v. Govind. 

19. (1902) 24 All 90 (92) : 1901 All W N 188, Sajtkhan v. Baldeo Das. 

(1911) 9 Ind Cas 812 (812) (All), Brtjlal Sahu v. Bameshar Sahu. 

(1938) AIR 1938 Mad 415 (419), Alam Khan Sahtb v. Karuppanastuami 
Nadan. 

(1933) AIR 1933 Lah 893 (894) 147 Ind Cas 2S5, Hasan Mahomed v. 

Ahmed Bahhsh. 

(1915) AIR 1915 Bom 92 (93) ■ 39 Bom 335 : 28 Ind Cas 24, Subbappa 
Shanherappa v. Yenkappa Golappa. (As soon as the part of the land 
is found to be jn possession of the defendant, the case must necessarily 
fall under Art. 142— Every suit for possession in which the plaintiff 
alleges that he has had possession must fall under Article 142.) 

(1925) AIR 1925 Nag 370 (370) : 87 Ind Cas 1023, Stnghujt v. Gambhirji. 
(Do.) 

(1925) AIR 1925 Ondh 42 (43) : 27 Oudh Cas 130 : 79 Ind Cas 964, Gur 
Sahaj Kandu v. Chedt 

(1937) AIR 1937 All 124 (126) : 167 Ind Cas 371, Bam Manohar v. Baboo 
Sxngh. 

(1920) 38 Mad L Jour 15 (15) (Critical Note on (1919) 41 All 669 : A I R 1919 
All 403, Ja% Ohand v. Gtrwar Singh.) 

(1B97-1901) 2 Upp Bur Rul 461 (463), Mating Hman v. Mating Shwe Ka. 

[See also (1906) 1906 Pun L R No. 73, Behari v. Sadho Mai.] 

19a (1927) AIR 1927 Lah 32 (32) . 91 Ind Oas 1047, Santa Singh v. Naratn 
Sxngh. (He can succeed merely on the strength of his title.) 

(1925) AIR 1925 Mad 834 (835) : 87 Ind Cas 386, Govmda Ramanuja v. 
Mahomed Esoof Sahib. (Suit against alleged lessees — Lease denied and 
not proved — Suit also based on title — Art 144 applied ) 

(1932) AIR 1932 Oudh 46 (47) : 7 Luck 250 ■ 137 Ind Cas 678, Suraj Bah 
v, Mahadeo Prasad. 

(1929) 117 Ind Cas 384 (384) (Lah), Htralal v. Laljt 

(1927) AIR 1927 Mad 287 (287) . 99 Ind Cas 312, Ramanaujackanar v. 
Sundaradhanar. 

(1930) AIR 1930 Oudh 310 (311) : 126 Ind Cas 703, Yakub Khan v. Sheo 
Dularey 

(1938) AIR 1938 Sind 198 (201) : 178 Ind Cas 690, Arab Jhanglu v. Panjal 
Shah. 


proof of possession of an equivocal character. 184 Thus, where the 
possession of a widow might have been adverse, but might also under 
the circumstances have been obtained under some arrangement with 
the owner, and the matter is not cleared up, the onus cannot be said 
to be discharged. wb 
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A suit for a declaration of title is not one for possession of 
immovable property and the question of onus in such suits is strictly 
not relevant to a discussion of the question of onus in possessory 
suits. The decisions, however, dealing with the question of onus in 
declaratory suits are so often referred to in suits under Articles 142 
and 144, that it may not be without advantage to refer to them. 

Where a person sues for a declaration of his proprietary title to 
immovable property, and proves such title, it is for the defendant to 
show that the title has been lost by the plaintiff by his (defendant's) 
adverse possession of the property for the statutory period.* 3 Where 
a person sues for a declaration of title to property on the ground 
■that he has acquired suck title to it by adverse possession for the 
requisite period, the onus is obviously on him to show his adverso 
possession for the statutory period. 81 It is not for the defendant to 
show in such cases that the plaintiff was not in possession adversely 
"to him for the requisite period. In Secretary of State for India v. 
•ChelliJcani Rama Rao ,** a claim was preferred by an objector under 
the Madras Forest Act to certain property on the ground that ho 
had, as against the Government, acquired title thereto by adverso 
possession for the requisite period. The claimant was in law in the 
same position as a person suing in tho ordinary Courts of Justice for a 
declaration of right. It was contended that it wa3 for the Government 
—defendant — who was pritna facie the owner of the property (boing 
•the bed of a navigable river) to show that it had a subsisting title. 
Their Lordships of the Privy Council observed as follows : 

"Nothing is better settled than that the onus of establishing 
title to property by reason of possession for a certain period 
lios upon the person asserting such possession It is too late m 
the day to suggest the contrary of this proposition. If it were 
correct, it would bo open to the possessor for a year or a day to 
say . 'I am here, be your title to the proporty over so good, 
you cannot turn rao out until you have demonstrated that the 
possession of myself and ray predecessors was not long enough 
to fulfil all tho legal conditions ’ 


(1935) AIR 1935 Mad 754 (755; 156 Ind Cas 5S1, Suiaiman Rswther r. 
Daicood Khan Sahib. 

(1939) AIR 1939 Nag 7 (9), Mah^r&Jian Lalli v Yusuf Eton Kallu. 

20 (1917) AIR 1917 All 130 (131) 37 lad Cas 791, ilakomed Kamil » Habu 
bullah 

21. (1930) A I R 1930 P C 231 (2S2) 11 La h 633 57IndApp273 127IndC»J 

537 (P C), /aJiandiiiMan v. AMul Ghafur. 

(1921) \ I R 1921 Bom 177 (179) . 15 Bom 7S9 61 Ind Cas HO Y at’a Dal- 
ttanl v. Secretary of State 

(1929) A I R 1929 All 753 (753) 51 111 1012 119 Iui Cas 6, NanVai^a Lit 
v. Qirtcar. 

(1937) 167 Iud Cas SOI (*01) (Nag). Gujar * CuiVJr;i Gujsr 

22. (1916) V I R 1916 P C 21 (26. 27) 33 Mad 617 <3 lei *pp 132 35 Isi 

Ca* 902 (P C). 


Arts. 142 & 144 
Note 87 
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Arts. 152 & 154 
Note 87 


Where the plaintiff sues for possession on the allegation that the 
defendant’s possession was permissive or derivative at its inception 
but the defendant denies such allegation and the plaintiff fads to 
prove the permissive or derivative nature of the possession, the case 
would be one of dispossession and the Article applicable would be 
142. The plaintiff must in such a case show that he was in posses- 
sion within twelve years of the suit. 19 The contrary view held in 
the undermentioned cases 193, is, it is submitted, not correct. The said 
decisions are all based upon considerations which have been shown 
in Note 2 ante to be incorrect. 


[But see (1932) AIR 1932 Lah 45 (46) : 134 Ind Cas 97. Mehr Khan 
v. SaTch i Mahomed .] 

18a (1902) 26 Bom 617 (621) : 4 Bom L R 312, Balknshna v. Oovmd. 

(1938) AIR 1938 Mad 454 (455) : 178 Ind Cas 301, Atchayya v. Jalaluddm 
Sahib. 

18b(1902) 26 Bom 617 (621) : 4 Bom L R 312, Balkrtshna v. Govtnd. 

19. (1902) 24 All 90 (92) : 1901 All W N 188, Hajtkhan v. Baldeo Das. 

(1911) 9 Ind Cas 812 (812) (All), Brtjlal Sahu v. Bameshar Sahu. 

(1938) AIR 1938 Mad 415 (419), Alam Khan Sahxb v. Karuppanaswamt 
Nadan. 

(1933) AIR 1933 Lah 893 (894) . 147 Ind Cas 235, Hasan Mahomed v. 
Ahmed Balhsh. 

(1915) AIR 1915 Bom 92 (93) • 39 Bom 335 : 28 Ind Cas 24, Subbappa 
Shankerappa v. Yenkappa Golappa. (As soon as the part of the land 
is found to be in possession of the defendant, the case must necessarily 
fall under Act. 142 — Every suit for possession in which the plaintiff 
alleges that he has had possession must fall under Article 142.) 

(1925) AIR 1925 Nag 370 (370) : 87 Ind Cas 1023, Smghuji v. Gambhirjx. 
(Do.) 

(1925) AIR 1925 Oudh 42 (43) : 27 Oudh Cas 130 : 79 Ind Cas 964, Gut 
Sahaj Kandxt V. Chedx. 

(1937) AIR 1937 All 124 (126) : 167 Ind Cas 371, Bam Manohar v. Baboo 
Singh 

(1920) 38 Mad L Jour 15 (15) (Critical Note on (1919) 41 All 669 : A I R 1919 
All 403, Jax Chand v. Gtrioar Singh ) 

(1897-1901) 2 Upp Bur Ral 461 (463), Maxing Hman v Maung Shtoe Ka. 
[See also (1906) 1906 Pun L R No 73, Behan v. Sadho Mai ] 

19a (1927) A I R 1927 Iiab 33 (32) ; 91 Ind Cas 1047, Santa Sxngh v. Naram 
Singh. (He can succeed merely on the strength of his title ) 

(1925) AIR 1925 Mad 834 (835) : 87 Ind Cas 386, Govinda Bamanuja v. 
Mahomed Esoof Sahib. (Suit against alleged lessees — Lease denied and 
not proved — Suit also based on title — Art. 144 applied ) 

(1932) AIR 1932 Oudh 46 (47) . 7 Luck 250 : 137 Ind Cas 678, Suraj Bah 
v. Mahadeo Prasad. 

(1929) 117 Ind Cas 384 (384) (Lah), Htralal v. Lalji. 

(1927) AIR 1927 Mad 287 (287) : 99 Ind Cas 312, Bamanaujachartar v. 
Sundarachanar. 

(1930) AIR 1930 Oudh 310 (311) 126 Ind Cas 703, Yakub Khan v. Sheo 
Dularey. 

(1938) AIR 1938 Sind 198 (201) : 178 Ind Cas 690, Arab Jhanglu r. Panjal 
Shah. 


proof of possession of an equivocal character. 184 Thus, where the 
possession of a widow might have been adverse, but might also under 
the circumstances have been obtained under some arrangement with 
the owner, and the matter is not cleared up, the onus cannot be said 
to be discharged. 19 ^ 
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A suit for a declaration of title is not one for possession of Arts, 142 & 144 
immovable property and the question of onus in such suits is strictly Note 87 
not relevant to a discussion of the question of onus in possessory 
suits. The decisions, however, dealing with the question of onus in 
declaratory suits are so often referred to in suits under Articles 142 
and 144, that it may not be without advantage to refer to them. 

Where a person sues for a declaration of bis proprietary title to 
immovable property, and proves such title, it is for the defendant to 
show that tha title has been lost by the plaintiff by his (defendant's) 
adverse possession of the property for the statutory period. 20 Where 
a person sues for a declaration of title to property on the ground 
' that he has acquired such title to it by adverse possession for the 
requisite period, the onus is obviously on him to show his adverse 
possession for the statutory period.* 1 It is not for the defendant to 
show in such cases that the plaintiff was not in possession adversely 
to him for the requisite period. In Secretary of State for India v. 

Ghelltkam Rama Raof- a claim was preferred by an objector under 
the Madras Forest Act to certain property on the ground that he 
had, as against tho Government, acquired title thereto by adverse 
possession for the requisite period The claimant was in law in the 
same position as a person suing in the ordinary Courts of Justice for a 
declaration of right. It was contended that it was for tho Government 
—defendant — who was prima facie the owner of the property (being 
•the bed of a navigable river) to show that it had a subsisting title. 

Their Lordships of the Privy Council observed as follows : 

11 Nothing is better settled than that the onus of establishing 
title to property by reason of possession for a certain period 
lies upon tho person asserting such possession. It is too late m 
the day to suggest the contrary of this proposition. If it were 
correct, it would bo open to tho possessor for a year or a day to 
say 1 1 am here , be your title to tho property over so good, 
you cannot turn mo out until you havo demonstrated that the 
possession of myself and my predecessors was not long enough 
to fulfil all the logal conditions ’ 


11935) AIR 1935 Mad 7M (755> 156 lad Cm 531. Sulaima-v Eaicthtr t, 
Daicood Khan Sahib. 

(1939) AIR 1939 Nag 7 (9). Lath v Tusuf Khan Kallu. 

20 (1917) AIR 1917 All 130 (131) 37 Ind Cas 791. Slahoine J Katnil v. 27o5t- 
bullah 

21. (1930) AIR 1930 P C 231 (232) ULati633 57 Ind App 273 127 Ind Cm 

537 (I* C), J’aAtmJaJUan v AWuJ Ghafur. 

(1921) AIR 1921 Bom 177 (179) 15 Bom 7S9 61 Ini Cas 110. roj'a RxJ. 
irani v StCTtlarp of State 

(1929) A I It 1929 All 753 (753) 51 All 1012 119 Ini Cas 6. iLanAatja Lil 
\ Girirar. 

(1937) 167 Ind Cas SOI (SOI) (Nag). Itemji iiujar v Khivjm, Gujir. 

22. (1910) AIR 1916 P C 21 <26 271 30 Mai 617 13 Ini Ipp I>2 SJ f a j 

Cas 902 (PC) 
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Arts. 442 & 14? 
Notes 87-88 


“ It would be contrary to all legal principles thus to permit 
the squatter to put the owner of the fundamental right to a 
negative proof upon the point of possession. * * * * In 
an ordinary suit for a declaration it cannot be doubted that the 
onus of establishing possession for the requisite period would 
rest upon the plaintiff * * * * nothing further is needed 
than the acknowledgment oi the undisputed fact that these 
1 islands formed in the sea belonged to the Crown. That fact is 
fundamental: until adverse possession against the Crown is 
complete, that is to say, is for a period of sixty years, that 
fundamental fact remains and that fact forms 'subsisting title’.” 

, The onus in such suits, i. e. suits for declaration of title on the 
ground of its having been acquired by possession for a certain period, 
}s not only to prove possession for the requisite period but also 
to prove that such possession had all the qualities of adequacy, 
continuity and exclusiveness which should qualify such adverse 
possession. In Moothavar v. Kunharan Kutty, 23 where the plaintiff 
sued for the establishment of his title to certain property, their 
Lordships of the Privy Council observed as follows : 

"Standing a title in A, the alleged adverse possession of B 
must have all the qualities of adequacy, continuity and exclu- 
siveness which should qualify such adverse possession. But the 
onus of establishing these things is on the adverse possessor. 
Accordingly, where the holder of a title proves that he too has 
been exercising during the currency of his title various acts of 
possession, then the quality of these acts, even although they 
might have failed to constitute adverse possession as against 
another, may be abundantly sufficient to destroy that adequacy 
and interrupt that exclusiveness and continuity which is 
demanded from any person challenging by possession the title 
which he holds. " 

In a suit for confirmation of possession by declaration of title, 
the plaintiff must show not only that he is in possession but also that 
he has a title. 21 

Where A claims title to land which has been re-formed after 
submersion, the onus is on him to show that he was the owner 
thereof before the submersion. 25 See also Note 70 ante. 

88. Judgment against third party does not alter onus. — 

A judgment not tnter partes cannot, in a suit for possession, alter the 
burden of proof as between rival claimants in the suit. 1 

23. (1922) A I R 1922 P C 181 (184) : 48 I. A. 395 : 44 Mad 883:66 1, 0. 451 (P 0). 

24. (1873) 19 Suth W R 282 (282), Shatk Otter Ah v. Skaik Mukbool Ah. 

25. (1935) AIR 1935 P C 125 (126) : 156 led Cas 548 (P C), Tarakdas Aeharjee 

\. Secretary of State 

(1925) AIR 1925 Cal 1230 (1231) : 88 led Cas 567, Panchanon Sarkar v. 

Basantha Rtimarx. 

Note 88 

1. (1937) AIR 1937 P C 69 (76) : 167 Ind Cas 329 : 16 Pat 258 : 31 Sind It R 

242 (P C), Kesko Prasad Stngh v. 7dt Bhagjogna Kver. 
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r 89. Question immaterial when evidence has been let in on 
both sides. —Where evidence has been let in by both sides, it 
cannot matter subsequently by which party it was given. 1 In other 
.words, the question of burden of proof is immaterial where evidence 
has been let in on both sides 

90. Starting point. — In a suit falling under Article 142, time 
runs from the date of dispossession, where the suit is based on 
dispossession, 1 or if the suit is based on discontinuance of possession, 
from the date of such discontinuance. 2 "Where, after a dispossession, 
the owner succeeds in getting back possession but is again subse- 
quently dispossessed, time for a suit for possession will run from 
the second dispossession 3 Thus, where the plaintiff was ousted by 
Government and possession was subsequently restored to the plaintiff 
and then he was again ousted by the Government, it was held that 

Note 89 

1 (1917) AIR 1917 P C 16 (20) 44 Cal 658 44 Ind App 101 40 Ind Cas 
337 (P C), Basanta Kumar Boy v. Secictary of Stale. 

Note 90 

1. (1916) AIR 1918 Lowr Bar 131 (131, 132, 134) : 41 Ind Cas 722, .Ippan C7w. 
ran v. K pause Jfa. 

(1922) AIR 1922 Bom 243 (214) . 40 Bom 920 s 06 Iod Cas 7C4, Mahamad 
Sahib Ibrahim Sahib v. Ttldkchand. 

(1690) 1690 Bom P J 175, Zutia Francis v. .Vanoc?. 

(1935) AIR 1935 Cal 702 (704) . 159 Ind Cas 1101, Hemendra Nath v. 
Jnanendra Prasanna (Last full ounerdispossessed— Subsequent inter- 
position of widow’s estate— Time runs from date of dispossession.) 

(1607) 2 Agra 235 (230), Saltgram \ . Meheenlal. (Decree-holder dispossessed 
_ after taking possession privately and not through Court ) 

(1919) AIR 1919 Oudh 154 (157, 158) • 50 Ind Cas ISO, Mt. Mahadti 
Kuntcar \ . Mt Bahu Bam Sahiba. 

(1807) 2 Agra 125 (120), Seth Oodey Kurrun v Chaxl Bam. 

(1935) AIR 1935 Oudh 425 (420) 156 Ind Cas 92, H'afcu! Alt \ Mahbocb 
Alt Khan. 

(1935) AIR 1935 Cal 228 (229, 230). Jnanada Prasanna v. Utmendra 
Nath. 

(1929) 119 Ind Cas 8 (9) (All), Bald to v. -Vtdoo. 

(1921) AIR 1921 Pat 30 (30) 57 Ind Cas 717 5 Pat L Jour 592. .Vflifan 
.Vohan Sxngh v. Braj Bthan Lai. 


• • • too6 

. ulJ. 

* late 

■ . ■ ty 

Il's heirs— Date of dispossession or discontinuance is date when A left 

ullage ) 

(1921) AIR 1921 Pat SO (80) 67 Ind Cas 717 5 Tat L Jour 592 Marfan 
Vohrtn Singh a Braj Bihan Lai (Starting p"** 11 l * d » T * oi 
se-ssion or discontinuance and net date whin j'ainnS tea«c* to u^upv 
land ) 

3. (1925) AIR 1925 Cal 270 (271) el Iud La- .78, Otriih (.h'r.dta 1 a. v. 
l!ai\untha Nath Si* gha. 


Arts. 142 & 14? 
Notes 89-80 
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Arts. 132 & 134 the plaintiff was entitled to reckon the period of limitation from the 
Note 90 date of the second dispossession. 4 

Suppose now that the rightful owner obtains possession from the 
defendant under a decree of Court, but the decree is subsequently 
reversed in appeal, with the result that the defendant is put back in 
possession by dispossessing the owner. Does Buch dispossession 
furnish a cause of action to the rightful owner and can he reckon 
limitation from such dispossession ? There is. a difference of opinion 
on the point. In Degumbery Dossee v. Annundnath Boy, 6 it was 
held that a brief possession for a few weeks under a decree subse- 
quently set aside was not such a possession as to entitle the plaintiff 
to calculate limitation from that time. In Motee Singh v. Leelanund 
Singh, 6 Loch, J., was of the opinion that possession given under an 
erroneous order of Court which is subsequently rectified and the 
party deprived of possession, cannot enable a plaintiff to defeat a 
defendant’s plea of adverse possession. Glover, J., the other Judge 
in the same case, differed from that view and held that any possession 
not obtained by force or fraud, takes the case out of the statute of 
limitation. In Sayed Nasruddin v. Venkatesh Prabhu, 7 it was held 
by the High Court of Bombay that an ouster by the Court consequent 
on the reversal of the decree under which possession had been given 
to the rightful owner, cannot furnish any cause of action for the 
rightful owner against the defendant who was previously in posses- 
sion. This view wa3 followed by the High Court of Madras in 
Narayanan Chetty v. Kannammai Achi , 8 and in Kaliaperumal v. 
Chidambaram . Ba In Lakshmipathayija v. Bamachendra , 8 the same 
High Court expressed a contrary view, namely, that the continuity 

(1929) AIR 1929 Nog 129 (129) : 117 Ind Cas. 231, Narbad » v. Chhoti. 
(There is no difference when the possession ia wrongfully obtained with 
the assistance of a revenue officer and when it is obtained by a wrong- 
ful entry.) 

(1936) 40 Cal W N 1019 (1020), Ramesh Chandra v. Dud ZIehar Bibt. 

(1880) 6 Cal L Jour 472 (487), Mir Wazirudm v. Lala Deoki Nandan, 

(1906) S3 Gal 821 (825) : 10 Gal W N 1031, Jbtuib Sheikh v. Afaharaja 
Suraya Kant Acharyya. 

(1878) 2 Cal L Jour 1 (6), Mamtazuddin Bhuian v. Barkatulla. 

(1918) AIR 1918 Cal 48 (49) : 45 Ind Cas 548, Han Das v. Debendro Ram 
Banerjea. 

(1933) AIR 1933 Lah 22 (23) : 140 Ind Cas 530, Mohan Lai v. Fa too. 

[See also (1897) 1 Cal W N 569 (571), Jagubandhu Bhattacharjee v. 
Hari Mohun Ray. (Person entitled to property receiving rent 
and profits from Magistrate for period of attachment under 
S. 146, Criminal P. 0. — Limitation does not run against him 
during such period as he has constructive possession )] 

4. (1864) 1864 Suth W R Spe No. 4 (6) : 1 Hay 37 : Marsh 13 (F B), Ranee 
Sumomoyee v. The Collector of Rungpore. 

B. (1864) 1664 Buth W R (Gap) 43 (43). 

G. (1B69) 11 Buth W R 49 (51, 52) : 2 Beng L R A 0 173. 

7. (1879) 5 Bom 382 (386). 

8. (1905) 28 Mad 338 (342). (Correctness doubted in A I R 1929 Nag 129.) 

8a (1916) AIR 1916 Mad 733 (739) : 29 Ind Cas 10. (Following 11 Suth W R 
49) 

9 (1917) AIR 1917 Mad 699 (691) : 35 Ind Ca3 421. 
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of the possession which the defendant must establish for the Arts. 142 & 144 

statutory period, would be broken by the delivery to the rightful Note 90 

owner of possession under a decree of the Court even though such 

decree was subsequently reversed in appeal. In Narbadi v. Chhoti, 10 

the Nagpur Judicial Commissioner’s Court has also dissented from the 

Calcutta, Bombay and the earlier Madras views referred to above. 

It is submitted that the view expressed m the later Madras decision 
and by the Judicial Commissioner’s Court of Nagpur is correct. In 
order that an owner may lose his property by the adverse possession 
of another, it is necessary not only that he should be out of posses- 
sion, but that another should be in continuous possession during the 
whole of the period prescribed. It cannot be said that either of these 
elements exist, where, during such period, possession is obtained 
through Court by the owner under a decree even though such decree 
is reversed subsequently as being erroneous It has been held in the 
undermentioned case 11 of the Calcutta High Court that even a 
forcible dispossession by the true owner of the wrongdoer will 
prevent the running of time and that this would be so even if the 
wrongdoer should get back possession from the plaintiff in pursuance 
of a decree under Section 9 of the Specific Relief Act, 1877. 

Subsequent transactions between the defendants themselves will 
not give a fresh starting point. Certain villages belonging to a 
.aamindar were sold for arrears of Government revenue and the 
purchaser was put into possession of the property sold. Subsequently, 
the Government made a fresh grant, by way of zamindari, of the 
villages, to the purchaser. It was held that the cause of action for 
the suit by tho original zammdar on the ground that the revenue 
sale was not binding on him is tho original dispossession and not the 
subsequent grant by the Government to the purchaser, which did 
not give a fresh cause of action. 1,a 

In a suit falling under Articlo 144 of the Act, time runs from 
the dato when the possession of the defendant becomes adverse to 
tho plaintiff. 11 The question when the possession of the defendant 

10. (1929) AIR 1929 Nag 129 (129) 117 Ind Cas 231. 

11. (1905) 9 Cal W N 10G1 (1064), Protap Chandra v Durgacharan (Dissent- 

»ng from 12 Suth W R 9, 22 Suth W R 259 and 12 Cal L R 4S6 Th« 
decision is also opposed to the siew expressed in 12 Suth V. R 452 ) 

11a .(187 4) 1 Ind App 335 (341) 22 Suth W R 187 3 Sar 39 3 Suther 30 (PC). 

Chattanyachundra v. Collector of Ganjam 

12. (1910)8 Ind Cas 1095 (1095) S3 All 224, Pam Lakhan Rji v GajsJhar 

Pai 

(1895) 19 Bom 809 (811), Hero Xa rayon JtrsHi v Balaji RajhtmaiS. 

(1911)9 Ind Cas 791 (794) 35 Mad 231. Partt a'arath Aailcn » Laks\ 

mano NatAen. 

(1909) 2 Ind Cas 311 (315) (Mad), Zlodhata Cotadu v Bdaraifa Patrao 

(1921) AIR 1921 Bom 49 (19) 15 1 V*i«i 570 59 Ind l as -05 Pawachar ui'» 

Dalicant v Catoji Gantsh 

(1S91) 1S91 Bom P J 232. SrsHs » I enkaiTama* 

(1935) 104 Ind Cas 61 iC2) 63 Cal 221 h j» »'* ! ‘1 * -* fdra-ath 
Aundu 
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-Brts.142 & 144 
Notes 90-91 


becomes adverse to the plaintiff is one of fact to be decided with 
reference to the facts and circumstances of each case. 13 Possession 
after suit cannot be reckoned in computing the period of the 
defendant’s adverse possession. 14 

91. Defendant made party after limitation.— When a person 
is added as a defendant subsequent to the institution of a suit 
for possession, the suit as against him cannot be treated as having 
been instituted till the date on which he was made a party (6ee 
Section 22 ante). If, therefore, a person m possession is added as 
defendant more than twelve years after the accrual of the cause of 
action, the suit will be barred as against him. 1 But where a defendant 
is impleaded in proper time but claims his share of the suit property- 
in a written statement submitted twelve years after the cause of 
action, his claim will not be barred by limitation. 2 See also Sections 
3 and 22, ante. 

(1934) AIR 1934 Nag 86 (88) : 80 Nag L R 284 : 118 Ind Cas 62, Qanpati 
1 rao v. Vithabai 

(1919) AIR 1919 Cal 240 (242) : 50 Ind Cas 45, Tarachand v. Secretary of 
State. 

(1865) 2 Sath \V R 135 (136), Ethan Chunder Rai v. Kah Coomar Eat. 

(1912) 10 Ind Cas 365 (367) . 40 Cal 173 • 17 Cal W N 137 : 16 Cal L J 202, 
Prosonno Kumar Mookerjee v. Sri Kantha Bay. 

(1923) AIR 1923 Lah 642 (643) : 73 Ind Cas 857, Sarup Singh v. Pal 
Singh. 

(1933) AIR 1933 Bom 217 (221) : 57 Bom 709 : 148 Ind Cas 885, Hamid- 
miya v. Nagtndas. 

(1928) AIR 1928 Lah 910 (911) . 109 Ind Cas 561, Ptara Ram v. Sohawa. 

(1917) AIR 1917 Lah 236 (237) : 87 Ind Cas 412, Arursingh v. Solakahan 
Singh. 

(1916) AIR 1916 Ouah 223 (225) : 82 Ind Cas S76, Mahomed Mumtaz All 
Khan v. Harpal Singh. 

(1869) 12 Suth W R 44 (45), Shahabooddeen v. Moulvie Naduroojuma. 

(1872) 18 Suth W R 38 (39), Hobtn Chunder Roy x. Radha Pearee Dabea. 
13.(1923) 


been resumed anu teiueu mm me sammuai uy me uuvt,uum,u« — 
Commencement of adverse possession of the zarnindar after the re. 
sumption and settlement with him must be determined with regard to 
the facts of each case ) 

14. (1916) AIR 1916 Mad 415 (417) : 29 Ind Cas 168, Ratna Bai v. Official 



possession enured also lor me ueueui, ox A.)i 

Note 91 

1. (1927) AIR 1927 Cal 216 (218) : 54 Cal 114 : 100 Ind Cas 293, Jiff. Asru- 

fannessa Khatun v. Hem Chandra. 

(1912) 16 Ina Cas 420 (421) (Mad), Rangacharlu Chettiar v. Muthukarna- 
p am Kothan. 

(1892) 15 Mad 19 (29), JByathamma x. Aiulla. 

2. (1929) AIR 1929 Bom S45 (847) : 53 Bom 472 : 119 Ind Cas 656, Rayegaida 

Hanmantraya v. Ramalmgappa Shtdgatdappa. 
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92. Tacking. — As has been seen in Note 87 ante, it is for 
the defendant, in a suit governed by Article 144, to show that he 
has been in continuous adverse possession for twelve years. The 
word defendant " in this Act includes persons from or through 
whom the defendant derives his liability to bo sued. (See Note 17 
ante.) In view of the said definition it is clear that, in computing 
the period of twelve years’ adverse possession under Article 144, 
the adverse possession of the defendant in the suit can be tacked 
on to the adverse possession of the person from or thiough whom 
the defendant derives his liability to be sued. In other words, 
if the suit is one governed by Article 144, a succession of wrong- 
doers claiming through one another can defeat the right of the 
owner by tacking on the periods of their adverse possession, though 
the possession of each one of them has been only for a period of less 
than twelve years. 1 But where the wrongdoers do not claim from nr 
through one another, that is, if they are independent tiespassers on 
the property, their possession cannot be tacked on together for the 
purpose of computing t he period of limitation under the Article. 2 

Note 92 

1. (1919) AIR 1919 Pat 176 (177) 49 Ind Cas 7C7, Itatan Kumar Hah to v 
Kangdi Kumar Hah to (Devisee of a trespasser can tack on the period 
of his devisor's possession to that of Im own ) 

(1935) AIR 1935 Mad 449 (451), Bajagopala Naxdu v. PamasubranianiA 
Ayyar. (Heir of the trespasser.) 

(1926) AIR 1920 All G97 (693) : 96 Ind Cas 687, Sajjad Hussain v. Qurban 
Al\ Beg. 

(1892) 16 Bom 197 (199), AltSaheb v Kaj* Ahmed. (Auction-purchaser detiv- 

bo tacked, as 

’asavt Man- 

(1923) AIR 1923 Rang 261 (2C5) . 1 Rang 17C 75 Ind Cas 31. Ha Hi 
Hadjx Mahomed (Do ) 

(1895) 19 Bom G20 (C2l), Harxjxxan \. Shtiram (Purchaser from a vendu, 
who remains in adverso possession against a prior ' endee ) 

(1691) IB Bom 37 (40), Namde t v. Bamachandra Gomaji. (Transferee from 
judgment-debtor who is in adverse possession of property after court- 
sale.) 

(1935) AIR 1935 Oudh 425 (427) 15C Ind Cas 92 : 11 Luck 297. Wahid Ah 
v. Afohfcoob Alt Khan. 

(1906) 3 All L Jour 424 (425) 1906 All V N 184. Babu Bam v Banle Bilan 
Lai. 

(1921) AIR 1921 All 339 (SOI) 43 All 104 61 Ind Cas 51G. Ml Bam Buirt 
v. Budh Sen 

(190G) 9 Oudh Cas 230 (231, 232), tiageshar v. Sheo Mangal 

(1889) 13 Bom ICO (1G5), Padajxrat Rani rat. 

(1910) A I It 1916 Oudh 50 (56, 67) S3 Ind Cas 371 13 Oudh Ca» >9, 
Ohisa Singh >. Gajraj Singh 

. . ... — . T - ’ Cas 279. Kmlra 

■ ■ f Makt-vd. 

. . . ‘ ■ v ram l das. 
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Note 92 


51 19 InJ c*j 327 
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Illustrations 

1. A’s land becomes submerged under water, and, on its re-forma- 
tion in situ, is taken possession of by Government. Some time 
later, on B's application that it may be delivered to him on the 
ground that it was a re-formation in situ of what was his land 
before, the Government gives the property to him and he enters 
into possession. B cannot, for the purpose of computing the 
period of twelve years under Article 144, tack on his possession 


(1934) AIR 1934 P C 23 (28) : 147 Ind Cas 545 : Cl Ind App 78 : 61 Cal 262 
(P C), Secretary of State v. Debendra Lai. 

( 1920 ) TP.JI... D C.11. t>.„ „* 


(1915) AIR 1915 Oudh 143 (144) : 28 Ind Cas 357 : 18 Oudh Cas 61, 
Sheoambar Singh v. Balbhadra Singh. (Joint decree-holder cannot 
add the period of judgment-debtor’s possession to his own possession 
to make up adverse possession against the other joint decree-holder.) 

(1898) 23 Bom 710 (714) : 1 Bom L R 203, Mahamad v.Amanji. 

(1914) AIR 1914 Mad 505 (506): 16 Ind Cas 43 (44): 37 Mad 440, Veeramma 
y. Chxnna Beddy. 

(1934) AIR 1934 Bom r 273 (276) : 58 Bom 410 : 154 Ind Cas 824, Anant 
Ganpatx v. Vishnu Bambhau. 

(1898) 2 Cal W N 815 (317), Guroo Churn Dutt v. Krishna Mon* Gupta. 

(1916) AIR 1916 Oudh 50 (56, 57) : 18 Oudh Cas 289 : 33 Ind Cas 871, 
Ghtsa Singh v. Gajraj Singh. 

(1935) AIR 1935 Oudh 425 (427) : 156 Ind Cas 92 . 11 Luck 297, Wahid Ah 
v. Mahboob Ah < Khan. 

(1906) 9 Oudh Cas 230 (231), Nageshar v. Sheo Mangal. 

(1912) 16 Ind Cas 225 (233) (Mad), Veeraragava Thathachnar v. Srinivasa 
Thathachanar. 

(1930) AIR 1930 Lah 809 (811) : 129 Ind Cas 491, Abdul Qhaniv , Bhagat 
Bam. 

(1938) AIR 1938 Bom 210 (212) : 175 Ind Cas 93, Nant Shidu v. Krishna 


. . Pramantch v. 

(1923) AIR 1923 Rang 261 (265) : 75 Ind Cas 31 : 1 Rang 176, Ma v. 
Badjt Mahomad. 

(1926) AIR 192C;Oudh 313 (314) : 92 Ind Cas 825 : 29 Oudh Cas 131, Sukh- 
deo v. Mt. Bam Dulan. 

(1918) A IiH 1918‘Lah 21 (21) : 47 Ind Cas 189, Hussain Bahsh v. Pala 
Singh. 

(1921) AIR 1921 Bom 48 (48) . 45 Bom 570 : 59 Ina Cas 805, Batnchandra 
Balwant y. Bala] i Ganesh 

(1933) AIR 1933 Cal 89S (900) • 60 Cal 1082 : 148 Ind Cas 1177, Abdul 
Latif y JJamed Gan. 

(1917) AIR 1917 Pat 471 (473) 41 Ind Cas 114 : 2 Pat L Jour 506, Mtdna- 
pore Zammdarx Co v. Panday Sardar. 

(1910) 5 Ini Cas 273 (275) (All), Gajadhar Bat v. Bamlahhan Bat. 

(1919) AIR 1919.Cal 76C (707) . 49 Ind Cas 751, Chandrao Doya Bhatta - 
charjee y Chandra), ala. 

(1695) 1895 Esin P J 210, Lakshman Vithuji i. VtiJiu Patlu . 

(1927) AIR 1927 Cal 488.(469) : 54 Cal 450 : 103 Ind Cas 124, Satis Chan- 
dra v. llashem Ah. 

(1910) 6 Ini Cas 1095 (1095) (AD), Bam Balkan Bat y. Gajadhar Bai. 
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to that of the Government as he cannot be said to dorive his Arts. 142 & 144 
liability to be sued from or through the Government . 3 Note 92 

2 . A, a mortgagee of property from X, is in adverse possession 
of a right of fishery in water adjoining the property, and after 
redemption of the mortgage the mortgagor continues in adverse 
possession of the fishery. X can tack on his possession to that 
of A. The mortgagee and his mortgagor cannot be said to be 
independent trespassers . 4 

3 . Pending disputes as to the title to certain property, the Collector 
took possession of the disputed land in order to secure the 
Government revenue. Subsequently, it handed over the land to 
B and also paid him the surplus profits remaining after deduct- 
ing the Government revenue. It turned out that the land 
really belonged to A who thereupon sued B for possession. It was 
held that B was not entitled, for the purposes of computing 
the period of limitation, to tack on his period of possession to 
that of the Government, inasmuch as he did not claim under 
the Government . 8 Farther, in that case, the possession of the 
Government was not a wrongful possession at all a 3 it was 
entitled to attach and be in possession of the property for the 
purpose of collecting tho Government revenue. 

It is of course necessary that in order to complete a title by 
adverse possession by tacking on the periods of possession of two or 
more persons, that the possession of each of those persons must have 
been adverse to the true owner . 6 Thero was a conflict of opinion, 
however, on the question whether the character of the possession of 
the different persons should be the same According to one view 

(1939) A I R 1933 Nag 274 (277) . 30 Nag L R 18 . 150 Ind Cas 070, .V(. 

Jtjxbax v. Zabu 

(1849) 18 L J Q B 30C (309) L R 13 Q B 945 . 13 Jur 915, Doe d. Vary 
Carter v. Barnard 

[See (1939) AIR 1933 Cal CS9 (C90) : 178 Ind Cas 640, Vtchmatan 
Bibs v. Bajendra Nath. 

(1935) A I R 1935 Pesh 133 (135) • 153 Ind Cas 909, Mulla Ahmad y . 

Faral Ahmad. (If second trespasser has obtained possession 
otherwise than through first, his possession cannot bo tacked )] 

3. (1917) AIR 1917 F C 18 (22) 44 Cal 858 44 Ind App 104 . 40 Ind Cas337 

(P C), Basanta Kumar a Secretary of State 

4. (1934) A I R 1934 P C 23 (29) 147 Ind Cas 515 01 Ind App 78 01 Cal 202 

(P C), Secretary of State % . DcbenJra Lai Khan 

6. (1882) 5 All 1 (6, 7) 9 Ind App 99 5 Shomc L R eO 4 Sar 392 (T C), Karan 
Smgli \ Bahar All Khan 

C. (1916) AIR 191S Cal 532 (534) 42"Ind Cas fcSl. Ganendra -Noth Sanjai v 
Mohendra Vohini Dcbya (Period of possession under title cannoi le 
tacked on to the period of possession without title to coinjltte a tit.e 
by nd\ erso possession ) 

(1909) 1 Ind Cas 322 (321) 33 Bom 317,AmnM Baoji \ Shrulhar Karayan. 

(1673) 10 Bom II C R 22s (230), Shulajirai \ A i \ejtrat 

(1915) A I R 1915 Mad 121 (122) '21 Ind Cas SlG. Jan« xvar-y lit r t. 


iermoue ^ 

(1923) A I R 1923 Cal S2 (e3. 77 Ii-d C i' SO J ■iraa A l o' -» * - 

Char an Das, 

(1931) till 1934 Tat 31 (32) 140 led Cas til Skamu L \aja. t 
I>.is Z'Hoji! 
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Arts. 152 & 154 this was necessary before any tacking could be allowed. 64 Thus, it 
Note 92 was held that a mortgagee, for example, from a trespasser could not 
tack his possession on to that of his mortgagor so a3 to defeat the 
right of the true owner. 7 A contrary view, namely that the identity 
of the nature of possession was not necessary, was held in the under- 
mentioned cases. 8 The conflict must now be taken to have been 
settled by the decision of their Lordships of the Privy Council in 
Secretary of State v. Debendra Lai Khan, 9 where their Lordship3 
held that a mortgagor can tack on his possession to that of his mort- 
gagee who had trespassed on the land of a third person adjoining the 
mortgaged property. Their Lordships observed: “There can be no 
question that a mortgagor, for the purposes of the Limitation Act, 
can avail himself of or ‘tack* on to his own adverse possession the 
adverse possession of his mortgagee/’ 

It has been seen in Note 87 ante, that where a suit is one 
governed by Article 142 of the Act, the onus is on the plaintiff to 
show that he was dispossessed or that he discontinued his possession 
within twelve years of the snit. The question of the tacking of 
adverse possession by successive trespassers does not arise in such a 
case. ^Vhere, after the dispossession of the plaintiff but within 
twelve years thereof the trespasser goes out of possession and, after 
an interval, another trespasser gets into possession, the latter 
trespass operates as a fresh dispossession of the plaintiff. The reason 
is that during such interval, possession would, as seen in Note 61 
ante, automatically revest in the owner with the result that limits- 
tion which was running against him would cease so to run. The 
entry, therefore, of the second trespasser after the interval would be 
a fresh dispossession of the plaintiff furnishing a fresh starting point. 

6a(1914) AIR 1914 Lah 453 (460) : 22 Ind Cas 855, Baldeo Singh v. Mohan 
Singh. 

(1875) 23 Snth W R 331 (332), Dhun Monte Choicdhrain x. Golam Kasom. 

(Lessor and lessee ) 

■ 7 hatap. 

„ • . . ■ ■ 623 : 140 

(1918) AIR 1913 Onah 214 (216) : 47 Ind Cas C87. Mt. Satyed-un - 
nissa v. -3/aiAu Lai. (Mortgagor and mortgagee.) 

(1922) AIR 1922 Bom 211 (212) : 46 Bom 1009 : 70 Ind Cas 912, Bai 
Hera v. Valt Mahomed. 1 

7. (191S) AIR 1918 Ondh 214 (216) : 47 Ind Cas 637, Mt. Saiyed-un-niss a x. 

Maiku Lai. 

(1S59) 1839 Pan Re No. 169, Bhagat Iliranand x. Lai Khan. 

(1922) AIR 1922 Bom 211 (212) : 46 Bom 1009 : 70 Ind Cas 912, Bdi Beta 
v . Yahmohammad. 

(1SS9) 1S30 Pen Re No. 259, Lit u x. ZVri Dial. 

8. (1911) 10 Ind Cas 545 (546) (All), Beni Madho x. Debi Satan. 

(1912) 1C Ind Cas 420 (421) (Mad), Rangaeharlu Chettiar x. Muthukara- 
pankotham. 

(1931) AIR 1931 AU 13 (IS, 19) ; 52 All 976 : 130 Ind Cas 697, Prahlad 
Smgh v. Bammal. 

9. (1934) AIR 1931 P C 23 (23) : 147 Ind Cas 515 : 61 Ind App 73 : 61 Cat 262 
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The position would be different wheie there is no interval Arts.’142 & 144 
between the adverse possession of the first trespasser and that of the Note 92 
-second, as where the first trespasser, while in possession, is himself 
dispossessed by the second trespasser. In such a case the possession 
does not revest in the owner after the date of the dispossession of 
the first trespasser, so that the subsequent dispossession of the first 
■trespasser by the second is not a dispossession of the owner. In 
TT*7iw v. Earl Howe, 10 which was a case in which the plaintiff had 
been dispossessed and the land had thereafter been in the adverse 
possession of several persons who did not claim through one another, 
it was contended that if the period of possession of each of them was 
less than the statutory period, the plaintiff could not lose his title. 

Kay, L J., observed as follows • 

“The effect of that (that is, the contention) would be that, if a 
series of occupiers not claiming under one another kept out the 
real owner for hundred years, time would only run against him 
when the last of such occupiers entered into possession. I am 
of opinion that it is not the law. A continuous adverse posses- 
sion for the statutory period, through a succession of persona 
not claiming under one another, does, m my opinion, bar tho 
true owner ” 

The case of Agency Co. v. Short 11 was distinguished on the ground 
■that there was an interval between the periods of possession of two 
trespassers. 

It follows, therefore, that a suit governed by Article 142 of the 
Act would he barred even if several persons, independent of one 
another, have been in adverse possession, each for less than the 
statutory period, provided the plaintiff has been continuously kept 
out of possession for twelve years after the dispossession 15 It lias 
been, however, held in some cases 13 that when the possession passes 


10. (1803) L R 2 Oh 515 (553) 41 IV R (Eng) 433 (435, 43G) 02 L 3 CJi GOO 

2 R 427 • G9 L T 358 

11. (1838) 37 W R (Eng) 433 (131) : 58 L J P C 4 13 Ayp Ca> 793 59 L T C77 

53 J P 132. 

-12. Ilalsbury (Hailsham Edition), Vol 20, page 745 

(1912) 1G Ind Cas 420 (421) (Mad), Itnngacharlu Chethar ^ Sluthuhainniein 

Kolhan 

(1917) AIR 1917 Nag 7 (IS) 14 Nag LR 83 43 Ind CasOid (.anno * Iter, 
(1921) AIR 1921 Bom 43 (48) 45 Bom 570 59 Ind Cas K>5, HainaehanJra 

Baluant v. Balajt Gantsh. 

[See also (1931) \ I R 1931 Oudb 177 (22G) ISO Ini ta, 012, 
Mahomed Atun Khan x Mahomed SaaJat Alt Khnn (tipaga 
22G Nanvvuttt, J “In the pre=eut cv* all three al'eged 
trespassers were in possession under a common agreement, 
nameh the compromise and decree of the Court ’ ) 

(1930) AIR 1930 Lah «» (Sll) 129 Iul Ca. 431 t'.iu, i.* ». 

lihagut Rom 

(19221 AIR 1922 Mad 59 (t>l) 45 MaJ 870 f7I,ilu».t- l f—am 
JhiMnil, \ Kusru Ko'amrui ] 


eases cited in Foct-Nctc (1) to Note 


/ 

r 


13. Set 
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Arts. 142 & 144 from the first to the second trespasser, there is a momentary restor. 

Notes 92-93 ation of the true title to possession. It is submitted that this view" 
is not correct. 

93. Effect of adverse possession. — As has been seen in the 
Notes to Section 28 ante, where A is in adverse possession of land 
belonging to B for a period of twelve years or more, B’s title is 
extinguished, and A gets a good title to the land. 1 If A is subse- 
quently dispossessed by B, A is entitled to sue B for possession and 
B cannot resist the same on the ground that he had title and was 
rightly in possession.® By such dispossession B is not remitted to his 


Note 93 

1. See Note C to Section 28, supra. 

[See also (1926) AIR 1926 Oudh 226 (227) : 92 Ind Cas 247, Shea 
Nan dan v. Hira Lai. 

(1877) 3 Cal 224 (226, 227), Gossnin Dass Chunder v. Issur Chunder 
Nath. 

(188G) 1886 Pun Re No. 1G, Daya Ram v. Bain Mai. 

(1927) AIR 1927 Mad 244 (245) : 98 Ind Cas 860, Raman Menon v. 
Madkavan Menon. (Adverse possession o( tarwad property by- 
member of Tavazhi— Right of tarwad is lost.) 

(1912) 17 Ind Cas 148 (149) : 37 Bom 37, Maganchand Fulchand v. 
Yilhalrao Eamalrao. 

(1916) AIR 1918 Cal 950 (951) : 88 Ind.Cas 957 : 45 Cal 756, Bhusan 
Chandra Ghost v. Sarhanta Banerjee. (Case under Bengali 
Tenancy Act.) 

(1930) AIR 1930 All 441 (442) : 125 Ind Cas 475, Baij Nath Prasad 
v. Dharam Pal Singh. 

(1920) AIR 1920 Nag 51 (51) : 16 Nag L R 87 : 55 Ind Cas 499 r 
Laxman v. Qovsnd. 

(1902) 12 Mad Ij Jour 867 (388), Kone Gounden \. Bola Nalchtn. 

(1909) 3 Ind Cas 599 (599): 1909 Pun Re No. 85, Dhan Singh v. Ear 
Narain. (Entry in wajib-ul-arz after defendants had acquired 
title by adverse possession that plaintiffs can tale the land 
back when they return — No trust created in plaintiff’s favour.). 

(1904) 27 Mad 262 (268), Venkata Krishna Row v. Yenkappa. 

(1927) AIR 1927 Nag 830 (330) :.103 Ind Cas G97, Krishna v. N cra- 
yon. 

(1935) AIR 1935 Pat 164 (165) : 155 Ind Cas 1094 : 14 Pat 424, 
Nando Kahar v. Bhup Narain Singh. 

(1867) 11 Moo Ind App 345 (863) : 7 Buth W R 24 : 1 Suther C76 : 2 
Bar 284 (P C), Gunga Gohnd Mundul v. Collector of 24 Per* 
gunnahs. 

(1933) AIR 1933 Oudh 427 (429) : 143 Ind Cas 831, Abdur Rahman 
Khan v. Ahmad Khan.] 

2. See Note 6 to Section 28, supra. 

( See also (1897) 21 Bom 509 (514), Budesab v. Eanmanta. 

(1923) AIR 1923 Mad 633 (634) : 72 Ind Cas 635, Ammakannu 
Ammal v. Narayanasam* Mudahar . 

(1889) 14 Bom 222 (226), Eargovandas Lakshmidas v. Bajibhai Jijt- 
bhat. (Possessory owner acquires absolute title and is entitled 
to sue for and obtain a declaration of such statutory title ) 

(1867) 11 5foo Ind App 345 (361) : 7 Suth W R 21 : 1 Suther 676 : 2 
Bar 2S4 (P C), Gunga Gobind Mundal v. Collector of 24’Pcr- 
gunahs ] 
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old title. 3 In the undermentioned case, 4 A who was in adverse Arts. 142 &H4 
possession for the statutory period was thereafter dispossessed by B. Notes 93-95 
A then sued B for possession within twelve years of such disposses- 
sion. It was held that A was entitled to recover. 

Where the principal right to sue for possession is extinguished 
under Section 28, rights accessory thereto will also be extinguished. 6 

91. Adverse possessor can get only what quondam owner 
had. — Seo Note 6 to Section 28, ante. 

95. Adverse possessor gets a title only to the interest he 
purports to prescribe for. — It has been seen in Note G to 
Section 28 ante, that the right that is acquired by prescription 
cannot be anything more than what the wrongdoer purported to 
prescribe for. Thus, where a Hindu woman enters into possession of 
property to which she is not entitled, claiming only the limited 
estate of a Hindu woman undei the Hindu law, she will acquire a 
limited estate by prescription. 1 Similarly, where the wrongdoer 


8 See Note 0 to Section 28, supra. 

[See also (1925) AIR 1925 Oudh 20 (23) 81 Ind Cas 93, lit. Hah- 
mud’un-nissa v Zabui Rata, 

(1899) 21 All 201 (203) : 1890 All W N 8C, Dahp Rai v. DcoU Rat. 
(1873) 20 Suth IV R 114 (115) • 11 Bcng L R 237, Drtndabun Chunder 
Roy v. Tara Chand Ranerjee. 

(1920) AIR 1920 Cal 600 (803) : CO Ind Cas 165, Kasstm Uassan v. 
Hazra Degum. 

(1928) AIR 1928 Nog 2S0 (2S0) : 109 Ind Cas 401, Kapoor v. Naafit. 
(1873) 21 W R (Eng) C93, Bryan v. Cowdal 

(1858) 27 L J Ex 297 (299) 114 R R 1033 .1 F A F 27, Drassmglon 
v Lieu ell yn 

(1907) 6 Cal L Jour G21 (C3G), LelabaL llesrain v Beshun Chobey. 
(Title to olbce of shcbait and to endowed property )] 

4 (1901) 21 Mad 387 (395, 39G) 5 Cal W N 515 23 Ind App 81 . 3 Bom L R 

303 7 Sur 819 (P C), Khadanga Caru v. llahapatrulu Garu. 

5. See Note C to Section 2S, supra. 

(Sea also (1931) AIR 1931 Lth CIS (619) . 131 Ind C-is HOG, Karam 
Dad v. Rchmat ) 

Note 95 

J, (1923) AIR 1923 Nag 329 (331) 114 Ind Cts 454. Mahepat v SfukunJrao. 
(1931) AIR 1931 All 150 (451) 133 Ind Cis 790. SAanl.tr Lai v DamoJar 
Das. 

(1933) AIR 1933 All 822 (S21. 625) 147 Ind Cas 220, Dur.jar Singh r. 

M< J/auf Jkimtrar 

(1914) AIR 1914 Ram 4" (50) 38 Bom 227 . 21 Ind Cas TIG, Firsab 
Aasrnisaftv Gtmtpjtt Busappa. 

(1911) AIR 1911 Nag 61 (82) 10 Nag L R 35 23 Ind Cas 719, Skeo Lai 
v. .Iff. Shro flajia 

(1926) AIR 192G Oudli 197 (193) 95 Ind Cas 132. iff Ram Rajt t Cat. 
Ha.fd.tr. 

(1928) I U 1923 Oudh 227 (22') 112 Ind Cas ICO Rehart * Ramlaran. 
(1926) AIR 1928 Fat 220(221) 7 Fat 1C3 107 Ind Cas 151. Suraj Lallt 
Singh v. Will Mart Sing A 
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Arts, 142 & 144 enters into possession claiming only to be a tenant, 2 or a manager, 
. Note 95 — L_ 

2. (1928) AIR 1928 P C 146 (149) : 7 Pat 649 : 109 Ind Cas 663 : 55 Ind App 
212 (PC), Kamakhya Narayan Singh v. Bain Raksha Singh. 

(1936) AIR 1936 P C 183 (187) : 162 Ind Cas 465 : 63 Ind App 261 : 59 
Mad 809 (P C), Ponnambala v. Periyanan Chetty. 

(1908) 85 Cal 470 (476) : 12 Cal \V N 636 : 7 Cal L Jour 499, Ichharam 
Singh v. Ntlmoney Bdhida. (As tenant.) 

(1905) 2 Cal L Jour 125 (135), Ishan Chandra M it ter v. Raja Ramranjan. 
(When a tenant takes possession ot lands outside hi3 tenancy and 
professes to do so in his character as tenant, the landlord is dispos- 
sessed in a limited sense, in other words, he is deprived of actual 
or khas possession of the lands but not of proprietary possession or 
possession by receipt of rent.) 

(1922) A I R 1922 Cal 185 (186) : 68 Ind Cas 1003, Ujir Ali Satdar v. 
Shadhat Behara. 

(1909) 3 Ind Cas 431 (432) (Cal), Baraik Badri Sahi v. Chamra Uraon. 
(1933) AIR 1933 Pat 269 (270) : 145 Ind Cas 613, Ramdeyal Mahantx v. 
Pit am Bour*. 

(1914) AIR 1914 Cal 51 (53) : 20 Ind Cas 823, Protap Narain Maker jee V. 
Bvraj Dan. 

(1922) AIR 1922 Cal 193 (194) : 69 Ind Cas 7, Satyendra Nath Banerjee V. 
Knshnasakha Kar. 

(1924) AIR 1924 Cal 45 (47) : 50 Cal 487 : 74 Ind Cas 193, Bhairabendra 
Narain v. Bajendra Naratn. 

(1914) AIR 1914 Cal 196 (197) : 20 Ind Cas 664, Probhabah Dasi v. Taiba- 
turinessa. 

(1919) AIR 1919 Cat 124 (124). 49 Ind Cas 437, Subal Chandra Chowdhury 
v. SKtwilrtr Barua. 

(1026) AIR 1016 Out 052 (053) : 95 Ind Cas 101, Sadanand Mandal v. Jyo • 
fill* A'mifo Ray. 

(1010) 10 1ml Can 853 (85») (Cal), Motilal Boy v. Kalu Mandal. 

(1014) A I R 1914 Cal 743 (743) : 18 Ind Cas 616, Kali Charan Saha v. 
Dabirrudm Ahammad. 

(1025) AIR 1925 Mad 1226 (1227) : 83 Ind Cos 924, Bama Rno v. Appu. 
(1925) AIR 1925 Cal 1189 (1191) : 69 Ind Cas 747, S!<arn<moy» v. So«rjn- 
dra Nath. 

(1927) AIR 1927 Lah 39 (39) : 98 Ind Cns 870, Sohela v. Baggu Singh. 
(1915) AIR 1915 Cal 738 (738) . 23 Ind Cas 703, Panchkan Chattapadhya 
v. Maharaj Bahadur Smgh. 

(1918) AIR 1918 Oudh 122 (123) : 47 Ind Cas 930, Sheo Gobmd v. Ambika 
Prasad. 

(1937) AIR 1937 Pat 422 (423, 424) : 170 Ind Cas 395, Chandra Mohan 
Smgh v. Bufu Mian, 

(1934) AIR 1934 Pat 339 (340, 341) : 149 Ind Cas 453, Kameshwar Singh 
Bahadur v. Faturx J/tj-sra. 

(1928) AIR 1928 Cal 47 (40) : 105 Ind Cas 85, Jamiruddee Naskar v. 
Basanla Kumar Roy. 

(1922) AIR 1922 Pal C19 (622, 624) : 65 Ind Cas 8S2, Bhonulal Chowdhury 
v. ir. A. Vincent. 

(1934) AIR 1934 Pat 458 (461) : 150 Ind Cas 102, Naltmlanta Mukerji v. 
Gobtnda Ramanuj Das. 

(1932) AIR 1932 Mad 328 (332) : 137 Ind Cas 487, Periyanan Chetty v. 
Got tnda Rao. 

(1904) 9 Cal W N 292 (299) Bagdu Majhi v. Durga Prasad Sinyhti. 

(1920) AIR 1020 Oudh 147 (119) : CO Ind Cas 717, Tflinl II aq y. Rugavja 
Khanam. 

(1912) 10 Ind Cas 53 (55) (Mad), Narsya Vdpa v. T* enkataramana Bhalta. 
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trustee or rautawalli of an institution, 3 ho will, after twelve years of 
such possession, acquire only the right claimed. On the same prin- 
ciple, where A and B are in possession of property belonging only to 
A as the joint property of A and B, such enjoyment by B is adverse 
to A, so far as his separate right thereto is concerned, and, if .4's suit 
for separate possession is barred, his right to separate possession 
would be barred with the consequence that B would acquire a right 
to joint possession. 1 See also the undermentioned cases 5 In the case 

(1929) AIR 1929 Bom 174 (175) 117 Ind Cas 438, Xarhar Xarayan v. 
Ganpufi Hart. 

(1883) 7 Bom 90 (99), Afmdin Saxba v. Nagapa. 

3. (1688) 12 Bom 322 (324), Muljx Bhulabhax v Manohar Gaxiesh. (Ab 

manager of ido!.) 

(1915) AIR 1915 Mad 1003 (1009) : 20 Ind Cas 841, Ambalavana Pandara- 
sanadhx Atergal v. Mt nakshy Sundereswara Devastanam. (Do ) 
(1920) AIR 1926 Mad 490 (500) ; 94 Ind Cas 489, Brahmayya v. Madhu- 
ram. (Do ) 

(1920) AIR 1928 Mad 268 (270, 271) 108 Ind Cas 199, Pxehax Pellax v. 

Ltngam Iyer. (As trustee ) 

(1914) AIR 1914 Mad 477 (479, 480) 87 Mad 373 14 Ind Cas 108, Paltax- 
kara Manakkal K up pen v Choorakkapathxl l lundekottxl (Do) 
(1930) AIR 1930 All 66G (806) 129 iDd Cas 375, Abdul Alxm v Abdul 
11 amid (Aa mntawalli ) 

4. (1901) 24 Mad 887 (896) : 28 Ind App 81 3 Bom LB 803 5 Cal W N 545 . 

7 Bar 819 (PC), Khadanga Gam v. Mahapatrulu Garu. (Art. 142 
applies to such cases.) 

(1913) 18 Ind Cas 8G9 (872, 875) (Cal), Dicarka Xath Chowdhury v. Shaslx- 
ktrikar Banner jee. 

(1930) AIR 1930 Bom 333 (335) 127 Ind Cas 204, Bnbajx Daso v. Jxiajx 
Yeshuant (Person e\en after adoption treated as, and opcnlv exercis- 
ing rights as member of joint family of bis birth, can acquire title to 
joint possession bj adverse possession ) 

(1923) AIR 1923 Nag 65 (CG) 74 Ind Cas 51, Ml Munga v Laehmx- 
prasad 

[See however (193H) A I R 1938 Cal 117 (119) 170 Ind Cas 70C, Hero. 
jtiJfflh Sarlnr v .hjafullah Akand. (Mere fact that A is m 
joint possession with B of latter’s proptrtv docs not show that 
.f’s joint possession is adverse to B )] 

5. CJ*lm ei merttttr* • 

(1912) 1C Ind Cas 420 (421) (Mid), Rowjatfcnrlu Chetlxar v Mulfcularnap- 
j'fln Kothan. 

(1921) A 1 R 1921 All 2G2(2Cl) 43 411 127 5b Ind t as t>33 Abdulla v. 
Shams itl.Haq 

(1932) A I U 1932 All 63 (55) 13G Ind U. b.», lmden llax \ Jaxmany&l 
Pax 

(1932) AIR 1932 All 393 (397) 54 All GJ^ 140 Ird Cas Cl 3, SutsiH Lax ». 
h Mahomed 

(1859) lbvj Run 1U No 1(*» Dxtu i I»rt« Duxt 

(1924) A I R 19*24 Mid 292 (2'»4 *295 2*>f. 47 Mad 203 79 led Cas 510. 
Appamma \ OunnmaJu 

(1917) A I R 1*U7 Ouvlb HO (117) 20 Oodb la- 20- 41 lrd la, -C2. 
liilan i .Ww .Vail 

(1913) 19 1ml Ca- 8"1 (‘■921 37 IV pi o-O ToiuUm Sr'! emenl Of~er ». 
iiiUaidik 

(1913) 20 Ird Cas 4f- (4f»| (49. \ i.a-;a 8a4as 

(1930) 123 Ind Cas 195 (1*»C> (Mad) Klara Mtsi t» j.ma 11*4 


Arts. 192 & 199 
Note 95 
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Arts. 142 ft 144 cited below, 81 the High Court of Patna expressed a doubt whether a 
Note 95 tenancy or a mortgage right which are creatures of contract can 

be at all acquired by adverse possession. This view is against the 


Clilm »t under-proprietor : 

(1901) 4 Oudh Cas 207 (20D), Sarnandan y. Bhup Indar Bxkhram Singh. 

(1917) AIR 1917 Oudh 28 (29) : 42 Ind Cas 196, Nageshu-ar Dalt Bam v. 
Cheddt Singh. 

(1920) AIR 1920 Oudh 7 (8) : 56 Ind Cas 769, Nadir Singh v. Mt, Anpurna 
Ktintoar. 

(1929) AIR 1929 Oudh 433 (483, 484) : 5 Luck 3S0 : 122 Ind Cas 332, Sat 
Naratn Mxsir v. Deputy Commissioner Ajodhia Estate. 

Claim ai ex-proprlefry tenant : 

(1914) AIR 1914 All 64 (65) : 22 Ind Cas 269, TJlfat Eai y. Basdeo. 

(1916) 33 Ind Cas 483 (484) (All), Bam Dhar i Stngh v. Jugul Singh. 

(1914) AIR 1914 All 317 (318) : 37 All 22 : 26 Ind Cas 21, Baideo v. 77 If at 
Bat. {Exproprietary tenancy cannot be acquired byadverse possession.) 
[But see (1929) AIR 1929 All 498 (493) ; 117 Ind Cas 620 : 61 AU 
760, Paras Bam Singh v. Bag Kumar Singh.) 

Other c etet of tlxlm lo limited Intereit s 

(1927) AIR 1927 Nag 67 (68) : 22 Nag L R 181 : 98 Ind Cas 540, Channu 
y. Subheti. 

(1934) AIR 1934 All 868 (870) : 57 AU 166 : 149 Ind Cas 797, Shea Raj 
Chamar v. ZIudeer Khan. (Where certain persons buried the dead 
bodies of their family on the land of another for SO years, it was held 
that the former acquired the right by sheer adverse possession.) 

(1896) 21 Bom 509 (516,517), Budesab v. Eanmanta. (Partial interest In 
land may be lost by adverse possession.) 

(1903) 5 Bom L R 186 (189), Yamunabax v. Dhondt. (Limited interest found 
to have been asserted and acquired.) 

(1914) AIR 1914 Bom 47 (61) : 88 Bom 227 : 24 Ind Cas 716, Pir Sab 
Kasim Sab v. Ourappa Basappa. (Life estato.) 

(1908) 35 Cal 470 (476, 477) : 7 Cal L Jour 499 . 12 Cal W N 636, Icharam 
Singh v. Ntlmony Bahida. 

(1905) 2 Cal L Jout 125(136), Ishan Chandra Mitfer y. Baja Bamranjan. 


id,nus as ueiug mciuueu in wen pumi, Mia uiai ineir claim was res- 
tricted to limited interest and so their possession was adverse ta that 
extent only.) 

(1919) AIR 1919 Cal 782 (788) : 47 Ind Cas 315 (S B), Shib Chandra Boy 
y. Barendra Chandra Bat. 

(1925) AIR 1925 Cal 1189 (1191) : 89 Ind Cas 747, Stcarnamoyt y. Sourtn - 
dra Nath. 

(1930) AIR 1930 Cal 839 (341) : 126 Ind Cas 259, Satya Prosanna v. Kali 
Prosanna Das. 

(1890) 13 Mad 467 (471), Sankaran v. Periaswami. 

(1923) AIR 1923 Mad 153 (159) : 74 Ind Cm 27, Abuvdkkar y. Kunhikutti 

Pali. 

(1916) AIR 1916 Oudh 167 (168, 169) : 36 Ind Cas 725, Shambhu Dayal v. 
Chandra Shekhar. (Acquisition of franchise ) 

(1925) AIR 1925 Pat 739 (740) : 86 Ind Cas 771, Bameshar Singh Y. Bit 
Lai Singh. 

(1910)5 Ind Cas 930 (930) (Mad), Raman Nair v. Pannangath Chanda. 
(Tbe receipt of rents for more than 12 years as Melcharathdars gives a 
title by prescription to the holder of the Melcharatb.) 

(1913) 19 Ind Cas 3C7 (3CS) (Cal), Lahurx Btbi v. Bijoy Chaitd Zlahala. 

(1929) 115 Ind Cas 141 (143) (AU), Bajax y. Behan Lai. 

5a.(193S) AIR 1933 Pat 479 (430)* 170 Ind Cas 55, BkuUan Mian y. Radhika 
Kttman Debt. 
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generally accepted view, and, it is submitted, cannot be accepted as 
correct. 

The nature and effect of possession must depend upon the nature 
and extent of the rights asserted by the conduct or the express 
declaration of the person in possession.® The question thus depends 
upon the animus posstdendt with which the possession is held by 
the adverse possessor. 7 

By virtue of the special provisions of the 0. P. Tenancy Act, a 
tenancy cannot, in the Central Provinces, be acquired by prescrip, 
lion.® 

96. Evidence of adverse possession.— The word “possession" 
is a legal term and the ovidence that would satisfy a Court that a 
party was in possession would he evidence of acts giving rise to the 
inference that such party was in possession. It must be remembered 
that acts sufficient to constitute possession m the owner may not be 
■sufficient to constitute possession in the trespasser. 11 Much impor- 
tance cannot be attached to the evidence of witnesses who come 
and swear simply that the land was in the possession of somebody or 
other. 1 Act3 giving rise to the inference of possession may be proved 
by oral* or by documentary evidence. Entries m Revenue Registers 
to the effect that a party is in possession are evidence that such 
party was in possession at the date of the entry. 5 Thak maps showing 


6. (1920) AIR 1920 Oudh 228 (229, 230) . 58 Ind Cas 553. Muhammad Mum- 

la » AU Khan v. Ugraj Singh. 

7. (1912) 15 Ind Cas 403 (401) (Mad), In re Prattipati Seshayya. 

(1903) 5 Bom L R 186 (189), Yamunabai v. Dhondi. 

(1902) 1902 Pun L R No 140, Muhammad Buksh v. Ram Singh. (Adverso 
possession by a widow against the reversioners commences ouly when 
there is an open and unmistakable act to the knowledge of tho plain- 
tiff, showing that she wants to hold the property on her account ) 
(1914) AIR 1914 Slid 800 (300) 24 Ind Cas 95. Meethale Mithil Raman r. 
ruthulat .lmbu 

(1916) AIR 191G Mad 718 (719) . 33 Mad 1 . 17 Ind Cas 112. Konda Reddi 
v. Ramasnicmi Reddi 

(1925) AIR 1925 Mad 1020 (1020) : 6S Ind Cas 433, Aiyua B»ri Ammal v. 
Kalandarsa Rowther. 

(1909) 2 Ioa Cas 118 (149) (Cal), D,-b Naram Dull v. Batdya Nalh. 

(1914) AIR 1914 Mad 477 (4S0) 14 Ind Cas 163 (171) 37 Mad 373. Pat- 
taikara JfiwaUat Kuppen v Chorahkappath Munde Kottil. 

(1911) 10 Ind Cas 191 (196) (Mod), Aiyanna Ghamr v. Lakshmi Ammal. 

-Q. (1912) 17 Ind Cas COS (C03) 8 Nag L R 163, Aanhaiyalal v Dular Smjh. 

Note 96 

la.(1933) AIR 1939 Mad 451 (155) . 178 Ind Cas 301, Afchayyj Patrudu r. 
Jalaluddm Sahib 

(1927) AIR 1927 Cal 313 (314) * 100 Ind Cas S23 23 Cn L Jour 313, LcU 
Nath lloy v liazUil <?an» 

1. (1921) AIR 1921 Pat 231 (236) 57 Ind Cas 741 5 Pat L Jour C32, Gaja- 
dhar Prasad Sahu \ l/< Duthm Gulab Kuer. 

2 (1S6S) 9 Suth \V R 155 (156). Bmobhundhoo Suhaye v Rajah of Dur- 
bhangih. 

3. (1SG9) 11 Suth W R 35 (39). CmbiU Chum Muni.’* » Ramihun Mohumr. 
(1922) A I R 1922 Oulh 93 ii«) 65 Ini Cas tlhulam Sartar t. 
Mohammad AU 


Arts, 142 & 144 
Notes 95-96 
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irts. 132 & 154 a party as being in possession of particular property, are evidence of 
Note 96 possession of such property by such party at the time the maps 
.were prepared. 4 The realization of rents of a particular property is 
evidence that the person realizing them was in possession of such 
property, 6 though the payment of revenue may or may not be an act 
of ownership. 6 

An inference of adverse possession can be drawn from circum- 
stances such as long possession and the absence of proof of license or 
agreement between the owner and the occupier. 7 Where A was in 
possession of B's land and had constructed residential houses thereon 
and lived in them without rent, it was held that the possession was 
prim a facie adverse to B. e In Innasimuthu Udaycin v. Upakarath 
Udayan ,* the plaintiff bad proved his title; the defendant had a- 
possession admitted by the plaintiff, for seven years prior to the suit. 
The documentary evidence showing that he had been in possession, 
for five years immediately preceding those seven years, was similar 
to the evidence which accompanied his possession during that period. 


(1883) 0 Cal 431 (434, 437) : 12 Cal L R 12, Saraswati Dasi v. Dhanpat 
Stngh. 

But they do not by themselves operate to extinguish title of the oicner 
unless adverse possession for the statutory period is established ; see : 

(1928) AIR 1928 Lah 516 (522) : 9 lah 423 : 119 led Cas 258, Fateh Ali 
Shah v. Mahomed Baksli. 

So also a mere entry of land in possession of A in Betenue Records as 
Coiernment t caste docs not transfer possession to Genemment ; see : 

(1914) 24 Ina Cas 813 (818) : 7 Bind L R 169, Secretary of State v. 
Mus/ifal. Smgh. 

Nor uould an entry showing A to be in possession amount to proof of 
such person's title ; see : 

(1873) 10 Bom H C R 187 (189), Fatma kom Xtibi Salieb v. Darya Saheb . 
(1889) 13 Bom 75 (77), Bhogjx v. Bapuji. 

also (1936) AIR 1936 Lah 37 (40) : 165 Ind Cas 626, Ghulam 
Mahomed v. Samundar. (Person continuing in possession of 
proprietary rights in spite of adverse entry in revenue papers — 
No question ol limitation arises.)] 

4. (1923) AIR 1923 Pat 558 (5G0) : 72 Ind Cas 648, Chattrapat Pratap Baha- 
dur v. C. G. Lees 

(1927) AIR 1927 Cal 345 (346) : 102 Ind Cas 370, Ilebendro Bath v. Suren- 
, dra Bath. 

But mere demarcation of land in surrey map as in a person's possession 
i s no evidence or is very weak evidence of possession ; see : 

(1873) 20 Snth W R 2S5 (285), Ooma Chum v. I7nt6i4a Churn. 

5 (1923) AIR 1923 Nag 95 (96) : 69 Ind Cas 8S3, P.aghuraj v. Vallabhdas. 
(1694) 10 Cal 1112 (1124), JIuHicl Abdoel Guffoor v, Muleka. 

6 (1923) AIR 1923 Nag 95 (96) : C9 Ind Cas 8S3, Baghuraj v. Vallabhdas. 

11 872) 17 Suth W R 490 (492), Bailee Smgh v. Ml. Ant A’ooer. 

7. (1931) AIR 1931 All 823 (325) : 130 Ind Cas 29G, Alopi v. Gajadhar Prasad . 

8 (1933) AIR 1933 Bind 279 (261) : 27 Sind L R Sil . 146 Ind Cas 777 (F B). 
Khanu Chuhar Panjal Shah. 

(1693) 9 Cal S02 (605) * 12 Cal L R 337, Afofcini Mohun v. A'rtsfino Kuhort. 
(1936) AIR 1930 Cal 31 (32) : ICO Ind Cas 667, Sm. Amina Bibi v Akshoy 
Kumar. (Where a question of acquisition of title by adverse possession 
has to be determined, clear, full and definite evidence has to be 
brought in.) 

9. (1699) 23 Mad 10 (12, 15) : 2G Ind App 210 : 7 Bar 620 (P C). 
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This evidence consisted of a series of documents such as was usually 
given to and received by the possessor of lands and they extended 
throughout the period m dispute going back far beyond the twelve 
years which would operate as a bar to the suit. It was held by their 
Lordships of the Privy Council that the evidence raised the inference 
that the same possession continued for more than twelve years. 

In the case of a claim of adverse possession of a fishery right in 
a particular part of a river, evidence of acts of possession in parts of 
the river adjoining the part actually in dispute is admissible provided 
there is common character of locality between the different parts. 10 
The mere appropriation of fish from a tank may not necessarily 
constitute adverse possession of the tank, but acts, such as subletting, 
mortgaging, re-excavation of the tank, or the expenditure of large 
sums of money in clearing silt, are acts obviously of proprietary 
character constituting adverse possession. 11 

Acts alleged to create adverse possession must be scrutinized in 
the light of flic lelationship that exists between the parties^ who 
assert against each other the title by adverse possession 11 Thus, 
acts, during the lifetime of a widow, such as repairs, payment of 
taxes, etc by the reversioners, cannot be evidence of adverse posses- 
sion. 13 The mutation m the Revenue Register of a Mahomedan son’s 
name is not an assertion of any hostilo title to the step-mother 
especially where both of them live amicably together 14 In the case 
of forest and immemorial waste land in Canara, the presumption is 
that it belongs to Government. In order to rebut this presumption 
it is not sufficient merely to show such acts as the Government 
usually permits in forest and waste land for the benefit of the 
adjoining cultivators, hut must consist of acts of undoubted owner- 
ship such as the granting of leases to tenants for cultivation and 
the cutting of \aluable timber for sale ,s 

An umegiitcrcd document, in respect of a transaction which had 
only to he made by a registered document, is not admissible to prove 
that such transaction is valid, but it may be referred to as explaining 
the nature and character of the possession thenceforth held by a 
party to the transaction 16 Thus, where .4 executed an unregistered 

10. (1934) A I R 1034 1’ 0 23 (25, 20) 147 Ind Cas 515 Cl Ind Arp 78 Cl Cal 

2G2 (PC), Secretary of State \ Dcbendra Lai Khan (Citing Harm 
Parke m Jones \ II (1837) 2 M A \\ 32G ) 

11. (1917) UR 1917 Cal G41 (GI6) : 35 Ind Cas CO, Dtjo'j Chand .Vahatab 

Bahadur \ I mar Chandra 

[See also (1920) AIR 1920 Mad 295 (301) 5s Ind Cas 09. Secretary 
of State \ .Yaufu (The facts, that jLuntia 

alone enjoied fi short in a portion of the mcr learns fi-birr 
right-, thu he controlled oter the taking of the sand from the 
mu-bed, -how his po<«essien »s ottnu cf the mcT ted ). 

12 (1913) 21 Ind C is 21 (22) (Mad), Thunijaielu Chettv t Vnnj.tifcate .In. na' 
13. (1913) 21 Ind Ca s 21 (22) (Mid). TJmn^ateli. Chettv > Han } Mhai< 

It (1931) AIR 1931 Posh 7 (**t It'* Ind Cas 92C Mt Fatal t /mwi'nl.i 
15. (1901)28 Mad 257 (292. Snoi 15 Mad I. J.ut 1«7 5e.rrf.iry < > 5 air t 
.Vanj«Jiw.ir AruhnaviM 

1C. (1919> tilt 1919 1* C 44 (471 43 MU 211 it l.J tjF *' 5 53 Ifc2 cas 
901 (P Cl, Varoda J ufai a Jee t am. VS" 
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gift in favour of B, and B entered into possession, their Lordships 
of the Privy Council held that the possession of B became adverse 
to A from that date. 17 

See also tbo undermentioned cases. 19 

97. Plea of adverse possession. — Where A filed a suit for 
partition against B and for possession of his share on the ground that 
A and B were both entitled to the property under a particular 
document of title and that A was in joint enjoyment of the property 
with B up to a particular period, when he was dispossessed by B, it 

(1925) AIR 1925 Lah" 491 "(492) ; C Lah819 : 88 Ind Cas 872, Ala Muham - 
mad v. Shankar Das. 

(1927) AIR 1927 Oudh 581 (582) : 103 Ind Cas 662, Mania v. Irshad 

Httsatn. 

(1932) AIR 1932 Cal 634 (636) : 141 Ind Cas 320, J. C. Galstaun v. Fro- 
Julia Kumar De. 

17. (1919) AIR 1919 P C 44 (47) : 43 Mad 244 ■ 46 Ind App 285 : 53 Ind Cas 
901 (P Cl Vaxada P«»— - t « 

28. ► 


■ , .. ..until -LSI t It. 

Vine plaintifls had been in possession for many years, but they had 
never paid any rent in respect of the land and in the village paperB 
they had been recorded as bila faisla tenants whereas the tenants were 
recorded »b proprietors Held, that the facts were not sufficient to 
establish a title by adverse possession.) 

(1883) 1883 All W N 240 (247), Phundo v. Bfnshua Has. (A few acts such 
as granting of leases, execution of mortgage, are not sufficient for creat- 
ing title by adverso possession.) 

(1872) 17 Suth \V R 195 (197), Colltclor of Furreedpore v. Kales Doss 
Man ah. (The evidence of Government having sent its officers to 
measure the land and to Burround it with pillars is the very best evi- 
dence of possession of a lately formed chur .) 

(1915) AIR 1915 Cal 625 (626) : 30 Ind Cas 914, Kadxr Lux v. Bxrendra 

Ktlhrrrr ttmn v.. *--» 


vi mivviyi possession.) 

(1927) AIR 1927 Mad 45G (457,458) 101 Ind Cas 96 Sfrrtfar» nt 


... .u um ui u«, nets boauereu on tne si to should not 
change the character of possession of the plaintiff.) 

(1929) AIR 1929 Oudh S28 (330) : 111 Ind Cas 815, Jagatjit Stngh v. 
Muhammad Asgar Alt (If the owner allowed other persons to cross 
the boundary and occupy an area of 25 acres, and plant thereon a 
number of trees and forbid the owner's men to enter the land and his 
possession extends for a period of over 12 rears, a fit!** will »« 
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■was held by their Lordships ol the Piivy Council that on failure of 
the proof of the title alleged, the plaintiff could rely on the plea that 
he had acquired a right to the property by adverse possession for the 
requisite period. Their Lordships observed as follows : 

"Then comes in Section 28 by which his right to the property 
13 extinguished at the determination of the period limited for 
bringing a suit for possession of it. The point does not require 
to be expressly pleaded, as it is only evidence of the respondent's 
title.” 1 

The High Court of Allahabad has interpreted this decision a3 
having held that when a person sues on the ground of title, he can, 
without more, show that he got the title by adverse possession. 2 This 
view has not been accepted in the generality of cases In Soma- 
sundaram Chetty v. Vadivelu Pillai , 8 it was held by the High Court 
of Madras, following a decision of the High Court of Calcutta in 
Sktro Kuman Debt v. Gobind Shaw Tanti ,* that a plaintiff who 
came to Court alleging title, without more, cannot be allowed to 
succeed on tho basis of title by adverse possession. In Nepen Bala 
Debt v. Stti Kanta Batierj i, 4a their Lordships, of the Calcutta High 
Court observed as follows 

“Where no case of acquisition of title by adverse possession 
is made in the plaint nor is the question raisod directly or 
indirectly in any of the issues, tho plaintiff ought not to be 


(1928) AIR 1923 All 5G5 (565) . 74 Ind Cas 879, fiagha Mai v. Abdus 
Sattar. ( KabuUats and application to the municipality may not be 
sufficient to prove possession but prima fane counter-part of leases 
executed b> tenants and applications for permission to build put mtbe 
Muni< ipal Board are the best possible e\ idence of possession ) 

(1915) AIR 1915 Mad 145 (149) 2G Ind Cas 537, Oobinda Das v TenAota 
Perusnal (Strong evidence is necessary to rebut adverse possession of 
auction-purchaser put in complete practicable possession 1 
(1881) 7 Cal L R 2G9 (270 , 271), Kusscssur Hoy v Joggodtshtiry (The fact 
that certain land in Milage being measured by the revenue authorities 
as appurtenant to a certain estate is prima facte evidence of posses- 
sion of tho land at the time of the Eurvev by the owner of 6ucli estate ) 
(1921) AIR 1921 Cal 754 (758) G1 Ind Cas 1C9, Monmotha Hath v. 
Anath Bundhu. (The fictthat certain lands were entered in a road 
cess return filed by a person in respect of lands held by him under the 
Zamindar is prima facie evidence that they were not held adversely 
to tho Zamindar, and tho presumption cannot be got over unless it is 


Note 97 

1. (1900) 21 5Iad 337 (39G) 23 Ind App 81 3 Bom L F. S03 . 5 Cal W N 515 : 

7 Bit S19 (P C>. Khadanga v .Vahapafrufn. 

2. (1931) AIR 1911 All G70 (07*) . 133 Ind Cas 26, J/unieipol Board. E'.ttcah 

v. Mt Hint Sri 

S. (1903) 31 Mad 531 (532) 4 Mad L Tim Sll 
4. (1S77) 2 Cal 413. 

Sr# also the fcllncim ftiv to a similar efre — 

(1309)11 Sulh \\ U 5V) (531 5\!i. liuto t IV»j t t n*3- 

|W>rna IW« 

4a (1910) 8 Ind Cas 41 (43. 44) tCaU, 
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gift in favour of B, and B entered into possession, their Lordships 
of the Privy Conncil held that the possession of B became adverse 
to A from that date. 17 

See also the undermentioned cases. 13 

97. Plea of adverse possession. — Where A filed a suit for 
partition against B and for possession of his share on the ground that 
A and B were both entitled to the property under a particular 
document of title and that A was in joint enjoyment of the property 
with B up to a particular period, when he was dispossessed by B, it 

(1925) AIR 1925 Lah 491 (492) ; G Lah 819 : 88 Ind Cas 872, Ata Muham- 
mad v. Shankar Das. 

<1927) AIR 1927 Oudh 581 (582) : 103 Ind Cas C62, Mania v. Irshad 
Husain. 

(1932) A I E 1932 Cal 634 (63G) : 141 Ind Cas 320, J. C. Galstaun v. Fro- 
fulla Kumar De. 

17. (1919) AIR 1919 P C 44 (47) : 43 Mad 244 : 46 Ind App 285 : 63 Ind Cas 

901 (P C), Varada Pillai v. Jeeiarathnammal. 

18. (1931) AIR 1931 Sind 1 (2) : 25 Sind L R 257 : 130 Ind Cas 546, Jamiatrai 

ilanjtmal v. Goumal. (Mere user cannot te taken as defimteassertion 
of proprietary rights and does not constitute adverse possession ) 

(1931) AIR 1931 Oudh 144 (144) : 131 Ind Cas 400, Babu v. Thahur Been. 
(The plaintiffs had been in possession for many years, but they had 
never paid any rent in respect of the land and in the village papers 
they had been recorded as bila fatsla tenants whereas the tenants were 
recorded as proprietors. Held, that the facts were not sufficient to 
establish a title by adverse possession ) 

(1883) 1883 AU W N 246 (247), Phundo v. Bhishua Das. (A few acts such 
as granting of leases, execution of mortgage, are not sufficient for creat- 
ing title by adverse possession.) 

(1872) 17 Suth W R 195 (197), Collector of Furreedpore v. Kalee Doss 
Basrah. (The evidenco of Government having sent its officers to 
measure the land and to surround it with pillars is the very best evi- 
dence of possession of a lately formed chur.) 

(1915) AIR 1915 Cal 625 (C2C) : 30 Ind Cas 914, Kadir Bux v. Birendra 
Evsliwr. (Long possession by the defendant on his own behalf far 
tejond the statutory period — No payment of rent by the defendants 
and no receipt of rent by the plaintiff in respect of the lands in suit— 
Held that these were the elements required for a plea in bar by reason 
of adverse possession.) 

(1927) AIR 1927 Mad 456 (457,458) : 101 Ind Cas 96, Secretary of State 
v. Huthukumara Ptllat. (The erection and open use of a pucea 
thatched building on a site forming part of natham purambohe for a 
period of over CO jears used by the plaintiff and co-parccncr for the 
purpose of tethering cattle and storing hay etc., and the fact of the 
enclosure of the 6ite by a kali i fence all round, constitute adverse pos- 
session as against Government and the fact that tho Government 
lev ied assessment on some of the trees scattered on the site should not 
chaoge the character of possession of the plaintiff.) 

(1929) AIR 1929 Oudh 828 (830) 114 Ind Cas 815, Jagatjit Singh v. 
Muhammad Atgar Alt. (If the owner allowed other persons to cross 
tho boundary and occupy an area of 25 acres, and plant thereon a 
number of trees and forbid the owner's men to enter the land and his 
possess ion extends for a period of ov er 12 years, a title will Le obtained 
by adverse possession.) 



as possession adverso to the zamindar.) 



FOR POSSESSION OF IMMOVABLE PROPERTV 


2203 


vrag held by their Lordships of the Privy Council that on failure of 
the proof of the title alleged, the plaintiff could rely on the plea that 
he had acquired a right to the property by adverse possession for the 
requisite period. Their Lordships observed as follows : 

“Then comes in Section 28 by which his right to tiio property 
is extinguished at the determination of the period limited for 
bringing a suit for possession of it. The point does not require 
to he expressly pleaded, as it is only evidence of the respondent's 
title.” 1 

The High Court of Allahabad has interpreted this decision as 
having held that when a person sues on the ground of title, he can, 
without more, show that he got the title by adverse possession. 2 This 
view has not been accepted in the generality of cases. In Soma* 
sundaram Chettyy. Vadivelu Pillai, 3 it was held by the High Court 
of Madras, following a decision of the High Court of Calcutta in 
Shiro Kvmari Debi v. Gobind Shaw Tanti* that a plaintiff who 
came to Court alleging title, without more, cannot be allowed to 
succeed on the basis of title by adverse possession In Ncpen Bala 
Debt v. Silt Kanta Banerji , ta their Lordships of the Calcutta High 
Court observed as follows . 

“Where no case of acquisition of title by adverse possession 
is made in the plaint nor is tho question raised directly or 
indirectly in any of the issues, the plaintiff ought not to bo 


(1923) AIR 1923 All 565 (565) . 74 Ind Cas 879, Hagha .1 tal v Abdu a 
Sattar. (Kabuhats and application to the municipality may not bo 
sufficient to prove possession but prtma fac\c countcr-pirt of lciscs 
executed by tenants and applications for permission to build put in ilio 
Municipal Board are tho best possible evidence of possession ) 

(1915) AIR 1915 Mad 145 (149) 20 Ind Cas 537, Oobmda Das v Venkata 

Perumal (Strong evidence is necessary to rebut adverse possession of 
auction-purchaser put in completo practicable possession ) 

(1831) 7 Cal L R 269 (270, 271), Kvssessur Hoy v. Joggodishury (The fact 
that certain land in village being measured by the revenuo authorities 
as appurtenant to a certain estate is pruna facie evidence of posses- 
sion of the land at the time of the survey by tho owner of such estato ) 
(1921) AIR 1921 Cal 754 (758) 01 Ind Cas 409, Monniotha Nath v. 

Anath Bundhu (The fact that certain lands were entered in a road 
cess return filed by a person in respect of lands held by lnm under the 
Zammdar is pnnia facie evidence that they were not held adversely 


Note 97 

1. (1900) 21 Mad 337 (39G) 28 Iud App SI : 3 Bom L It 303 . 5 Cal W N 545 : 

7 Bar 819 (P C), /Thadanja v Mahai<atrulu. 

2. (1931) AIR 1931 All 070 (G72) 133 Ind Cas 20. Municipal Board. Ffiirah 

v .Iff Ham Sr*. 

3. (1908) 31 Mad 531 (532) 4 Mad L Tim 311. 

4. (1S77) 2 Cal 418. 

See ufvj the folloieing ease to a similar e f tel — 

(l v f9) 11 Suth " R 5 r iO (551, 552), Iluro Soon luree Debia v. Fnno. 
jvvrtm IVbui. 

4a (1910) 8 Ind Cas 41 (1$. 41) (Cal). 
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allowed to succeed upon such a case. On the other hand, as 
pointed out by this Court in the case of Lilabati Mtsrain v. 
Bishur Chobey when the question reduces itself to one of law 
upon facts admitted or proved beyond controversy, it is not only 
competent to the Court but expedient in the interests of justice 
to entertain the plea of adverse possession, if such a case arises 
on the facts stated in the plaint and the defendant is not taken 
by surprise. The true test, therefore, to be applied to determine 
whether the plea of title by adverse possession should be allowed 
to be urged, though not explicitly raised in the plaint, is, how far 
the defendant is likely to be prejudiced if the point is permitted 
to be taken." 

The same view has been taken in a number of other cases.® A 
person may therefore succeed on a title by adverse possession pleaded 
for the first time in the Court of Appeal, if such a case arises on the 
facts stated in the plaint and the defendant is not taken by surprise.® 
Where, however, the plaintiff has not based his title on adverse 
possession,- nor is the question raised in the issues, nor any evidence 
let in, it cannot be pleaded for the first timo in first appeal , 7 or in 
second appeal . 8 

4b.(1907) C Cal L Jour C21 (C35). 

6. (1919) AIR 1919 Cal 339 (340) . 33 Ind Cas C39, Data Krxsta Pramanxck v. 

Jogendra Nath Matty. (Whether plaintiff can succeed on such plea 
depends mainly on whether defendant is or is not taken by surprise 
and also on the facts of each case ) 

(1917) AIR 1917 Cal 4C9 (475, 478) : 30 Ind Cas 890, Ramchandra Stl v. 
Ramanroant Dasx (Do ) 

(1933) AIR 1933 Lah 25 (20) : 13 Lab 077 : 140 Ind Cas 604, Shtromani 
Gurdwara Parabandhak Committee v. Frem Das (The question of 
adverse possession is a mixed question of law and fact ; and il a patty 
claims title by adverse possession it is his duty to make clear allega- 
tions in the pLnnfc and to lead evidence as regards facts from which he 
asks the Court to draw an inference of his adverse possession.) 

(1925) AIR 1925 Mad 1005 (1010) ■ 88 Ind Cas 249, Rangappa Nayakar v. 
Rangasamy Nayahar. (Adverse possession should be expressly pleaded 
in plaint or at least as an alternative ground.) 

(1929) 117 Ind Cas 318 (319) (Pat), Alxmuddxn v. Salxm. (A declaration of 
title by adverse possession cannot be given on a title not distinctly 
stated in the plaint or in the issues.) 

(190G) 3 Cal L Jour 316 (330, 331), Ananda Hart Basok v. Secretary of 
State. (Where adverse possession is not pleaded in the plaint, the 
plaint! B cannot succeed on the ground of adverse possession.) 

(1881) 7 Cal 6C0 (563), Krishna Churn v. Protab Chunder. 

6. (192C) AIR 1926 Fat 192 (194) : 5 Pat 441 : 92 Ind Cas 177, Ml. Batisa 
Kuer v. Raja Ram Pandey. 
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7. (1927) AIR 1927 Lah 522 (624) . 102 Ind Cas 476, Maulu v. Belt Ram. 
(1674) 22 Sath W R 2IC (219), Prolab Chunder v. Collector of Gowalparah. 
(1924) AIR 1924 Lah 468 (469) : 80 Ind Cns 921, Watxr Chand r. Nathu 
Ram. 

B. (1909) 3 Ind Cas 711 (712) ■ 5 Low Bur Rul 62. Pa Mya v. Ma he. 
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A defendant who sets up a title and also pleads limitation, may 
succeed on limitation even if lie is unable to prove his title.® 

"Where the plaintiff pleads that the defendant is in possession as 
his licensee, but the defendant denies it and sets up adverse posses, 
sion, he cannot subsequently rely upon the license oi its revocation 
but must fall if he is unable to establish adverse possession 10 

98. Question of adverse possession, if one of la® or fact.-* 
Possession is a question of fact, 1 and the extent of the possession 
may also be a question of fact. 2 So also is the question whether a 
person has been dispossessed of certain property . 2a In Secretary of 
State v. Subramanta Thevar 3 it was observed by their Lordships of 
the Privy Council as follows : 

“The question whether there lias been a persistent claim of 
right to a tract of land is, their Lordships need hardly say, a 
question of fact. Such assertion being proved, all questions as 
(1929) 115 Ind Cas C80 (G81) (Rat), Mahomed Sayed Khan v. Abdul Gafoor. 
(1926) AIR 1920 Bom 40 (42) 49 Bom 817 91 Ind Cas 319, Rachapy* 
Qhanbasayya v Nvigaypa Kasayya 

(1934) AIR 1931 All 692 (G93) 151 Ind C»s 355, rcaie Lai \. Nathi 

Singh 

(1935) A I R 1935 Oudh 387 (392) 155 Ind Cas 23, .1/1. Rajana \ . Musaheb 
Ah 

(1909)1 Ind Cas 11G7 (11G7) (Mad), Appayu Ifaiugaran v. Mufhusatcmu 
Pilla\ 

(1924) AIR 1921 Cal 215 (248) * 81 Ind Cas 29, Anil Kumarx.RashMohan. 
(1933) AIR 1933 Bom 2G (33) • 141 Ind Cas 103, Narayan Baluant V. 
Daltatraya Uamcandra (Plea of adverse possession, cannot lo taken 
for first time in second appeal especially when facts on record are 
insufficient.) 

(1917) AIR 1917 Cal 817 (817) . 37 Ind Cas 912, Prvjanath Milter v. Anath 
Nath Dev. 

[See (1922) A I R 1922 Pat 398 (399) GO Ind Cas 185 1 Pat 23, 
Khub Lai Uyadhya v. Jvgdish Prasad Singh.') 

[See also (1923) AIR 1923 Lab 259 (259) 73 Ind Cis 617, Deok P.am 
v. Dull Chand .] 

9. (1883) 7 Bom 9G (99), Afatdm Saiba v Nagoya (Defendant can plead both 

tenancy and adverse possession ) 

(1668) 9 Buth W R 131 (132), Nobokxshore Dey v. Dam Ir.sftrn J/o/iunr. 
(1903) 7 Cal IV N 294 (29G), Keamuddi v Uar a Mohan Mondul. 

10. (1919) AIR 1919 All 403 (404) 52 Ind Cas 3GG 41 All CM, Jai Chand v. 

Oimar SinjJt. 

Note 98 

1. (1931) AIR 1931 I' C 18G (18S) ISO Ind Cos 315 10 Tat 107 51 Ind Xpp 
29 (P C), Nagcshtcar Dux Roy \ Ren gal Coal Co 
(1931) AIR 1931 All 323 (321) 130 Ind Cas 29G. ,41pp. v Gajadhar. 

(1921) AIR 1921 Lnh 2G1 (2G5), 3/aftomnd .Inn* Khan v Sultan Ahmad. 
(1922) AIR 1922 Pat 393 (399) C9 Ind Cas 1"5 1 Pat 23 Ahu*. Lai t. 
Jvgdish Prasad. 

(1923) A I R 1923 Ml 3S2 (382) 75 Ind Cas 072. B«h«har Nath v Abdul 
Unhid 

(1S97) 21 Horn 91 (96), Bajaram \ Ganesh liar, 

(1932) Ind Rul 1912 I.ah G2s (629), Lai Chand Kh-*ln Utah Var 
(1933) \ I R 1913 I.ah 721 (722) II Lah 302 135 Ind *.»> C."0 K "II Aa.’.u 
Mat v Mamnn. 

2 (1931) M R 1911 PC 1-6 (l*.*) 1 10 Ind Cj. 10 Pat 407 5" Irl Ajp 

29 (P C). Sajeshu-ar Dux /lev v /h n • «. c «1 1 . 

2t (1937) KIR 1917 I-ah GSG tt.5* ) lwlsduit. 1 " Dct-ulin 1 a* an AT ha*. 
3. (1891) 15 Mad 101 (109) la Ind tpp 11 * 15 1. U_r7l- GSarTnPC). 
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to the amount of use and enjoyment of the tract by the claimants 
and as to the sufficiency of such use and enjoyment to constitute 
possession of the whole extent claimed, are also, in the opinion 
of their Lordships, pure questions of fact.” 

The question whether possession is adverse or not is sometimes 
one of simple fact, but may be a question of law or a mixed question 
of law and fact. 4 Whether a person set up adverse claim is a question 
of fact, 5 but whether on the facts found an inference can be fairly 
drawn that such possession is adverse, is one of law. 6 

4, (16C8) 9 Suth W R 79 (80), Ishan Chunder v. Itam Lochun. 

(1918) AIR 1918 Nag 171 (173) : 47 Ind Cas 892, Pralhad Singh v. Abdul 
An2 Khan. 

(1891) 19 Ind App 48 (56) : 19 Cal 253 : 6 Bar 133 (P C), Lachmeswar Singh 
v. Manotoar H ossein. 

(1909) 4 Ind Cas 244 (244) . 33 Bom 712, Ganapati Am.ba.das v. Baghunath 
Anant. (The question whether possession is adverse or not is some' 
times one of simple fact but it may bo a question of law, or a mixed 
question of law and fact.) 

(1931) AIR 1931 All 323 (324) : 130 Ind Cas 29G, Alopi v. Gajadhar. 

(1922) AIR 1922 Cal 54 (55) : 63 Ind Cas 200, Jogendra Nath v. Bajendra 
Nath. 

(1927) AIR 1927 Cal 30 (31) : 97 Ind Cas 635, Abdul Ga/ur v. Abdul 
Jabbar. 

(1929) AIR 1929 Oudh 337 (333, 339) . 115 Ind Cas 440, Bashir Ahmad v. 

Parshotam. 

(1930) AIR 1936 Lah 741 (742) : 166 Ind Cas 607, Mt Bhani v. JJjagar 
Singh. 

(1023) AIR 1923 All 291 (291) : 71 Tnd Cas 640, Ha fit Abdullah v. Allt. 
(1918) AIR 1918 Cal 68.(70) s 51 Ind Cas 123, Chmtamam Pramanth v. 
JJriday Nath 

(1932) AIR 1932 All 393 (396) : 54 All 628 : 140 Ind Cas 653, Subah Lai v. 
FafeJi Mohamad. 

(1911) 11 Ind Cas 185 (186) (Cal), Shookoor Mallick v. Behan Lai. 

(1933) AIR 1933 Lah 25 (26) . 13 Lah 677 : 140 Ind Cas 604, Shiromani 
Gurdwara Prabandhak Committee v. Prem Das. 

(1895) 21 Bom 91 (96), Bajaram v. Ganesh Ilari. 

(1935) AIR 1935 Oudh 887 (392) : 155 Ind Cas 23, Mt. Bajana v. Musaheb 
All. 

(1917) AIR 1917 Cal 817 (817) : 37 Ind Cas 942, Priyanath Milter v. 
Anath Nath Dev. 

(1921) CO Ind Cas 299 (301) (Cal), Balaram Gurta v. Syama Charon 
Mondal. 

(1937) AIR 1937 All 429 (431) : 169 Ind Cas 902, Bam Chandra v. Asa 

(1924) AIR 1924 Oudh 2CG (270) • 27 Oudh Cas 77 : 78 Ind Cas 895, Indar- 
pal Singh v. Thakur Din Singh. 

(1935) A I R 1935 CaMCO (760) : 159 Ind Cas 752, Bhabani Prosanna V. 
Mamndra Chandra. 

5. (1933) AIR 1933 Oudh 462 (462, 463) : 146 Ind Cas 937, Bam Shankar v. 

Sheo Dutt. 

(1933) AIR 1933 Lah 721 (722) : 14 Lah 302 : 135 Ind Cas CSO, Kallu Mai 
y. Maman. 

C. (1929) AIR 4929 Pat 590 (591) : 117 Ind Cas 614, Jogeyanand v. Girja 
Nand. 

(1926) AIR 1926 Lah 482 (482) : 93 Ind Cas 161, ITaUm Ah v. Kartar 
Singh. 

(1911) 11 Ind Cas 185 (186) (Cal), Shoot oor Malhk v. Behari Lai. 

(1921) CO Ind Cas 293 (301) • 24 Cal W N 1057 (1063), Balaram Gurla v. 
Shyama Charan. 

,0934) AIR 1934 All 2SS (290) : 149 Ind Cas 807, Subhadra Kuar r. Bam 
St teak. 
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99. Adverse possession by or against Crown. — Where the Arts. 142 & 149 . 

question is one of adverse possession against the Crown, Articles 142 Note 99 
and 144 must bo read with Article 149, infra } And so reading 
them, it is clear that no adverse possession can be effectively pleaded 
against the Crown for a period of less than sixty years. 3 

It was held by the Privy Council in Secretary of State v. 

Vebendra Lai? that there was no difference as regards the requisites 
of adverse possession between adverse possession against tho Crown 
and adverse possession against a private person except that, in the 
former case, a much longer pertod of adverse possession is necessary 
in order to acquire title. Their Lordships of the Privy Council 
observed : 

"The Limitation Act is indulgent to the Crown in one respect 
only, namely in requiring a much longer period of adverse 
possession than in the case of a subject; otherwise there is no 
discrimination between the Crown and the subject as regards 
the requisites of adverse possession " 

The Crown m that case was the owner of a right of fishery of 
which it could only be m possession by granting to others leases and 
licenses to fish. The granting by a person other than the Crown, of 
leases and licenses to fish, was held to be evidence of usurpation 
of tho distinctive rights of the Crown and was held to bo the most 
significant evidence of adverse possession. 

Where a person claims title by adverse possession against the 
Government, the burden is on him to prove such possession for the 
full period of sixty years. Proof of adverso possession for a shorter 
period will not shift the onu9 to the Government to show that the 
possession lias not continued for the full period of sixty years 4 

(1921) AIR 1924 Oudh 2GC (270) 27 Oudh Cas 77 : 78 Ind Cas 695, Indar- 
pal Singh v. Thahur Dm Singh 

(I92G) AIR 192 G Nag 129 (ISO) 69 Ind Cas CG3, Teshtcant v Daulat. 

(1938) AIR 1938 Bind 132 (133) * 170 Ind Cas 519, Tahilram TacXchand v. 

Mt Miral 

(1937) AIR 1937 All 429 (431) 1G9 I. 0. 9C2, Ham Chandra v. Asa Ham. 

(1920) AIR 1920 Lah 293 (291) 54 Ind Cas 673 . 1919 Fun Re No. 170, 

Md Umar Khan v Khan 

(1938) AIR 193S Cal 117 (116) 17G Ind Cas TOG, Derojullah Sarlar r. 

Ayatullah Aland 

(1931) AIR 1931 Oudh 331 (3S2) 132 Ind Cas 772, Shtoraj Xarain r. 

Jagannath Prasad 

(1917) AIR 1917 All 42 (12) 40 Ind Cas 420. Champa Lai t. Itanyal 

Chand. 

Note 99 

1. (1910) AIR 191G F C 21 (27) 39 Mad 617 43 Ind App 192 35 Ind Cas 

902 (P C). Secretary of State x. Chellilani Hama llao. 

2 (1910) AIR 191G r C 21 (27) 39 Mad C17 43 Ind Apr 192 35 led Cas 

902 (P C) Secretary of State x Chellilam Dana Ilf 

(1925) AIR 1925 Mid 7*0 (7s5) 43 Mad 570 91 led Cas 130 Kns *.t 
Sd'frts Sinjjratflu 

3. (1931) \ IR 1911 P 0 23 (25) Cl Cal 2C2 Cl Ind App 7s 117 led C*» 

515 (P C) 

4. See Note 9 to Article 149. ante. 

See alto the cam* cited m Fcct-NMe 4 to 9 to Irt 119. infra. 



2206 


FOR POSSESSION OF IMMOVABLE PROPERTY 


ftrts. 152 & 155 
Note 98 


to the amount of use and enjoyment of the tract by the claimants 
and as to the sufficiency of such use and enjoyment to constitute 
possession of the whole extent claimed, are also, in the opinion 
of their Lordships, pure questions of fact.” 

The question whether possession is adverse or not is sometimes 
one of simple fact, but may be a question of law or a mixed question 
of law and fact. 4 "Whether a person sot up adverse claim is a question 
of fact, 8 but whether on the facts found an inference can be fairly 
drawn that such possession is adverse, is one of law, 5 6 * 


4. (1868) 9 Suth W R 79 (80), Ishan Chunder v. Ram Lochun. 

(1918) AIR 1918 Nag 171 (173) : 47 Ind Cas S92, Pralhad Singh v. Abdul 
Axtz Khan. 

(1891) 19 Ind App 48 (56) • 19 Cal 253 : C Sar 133 (P C), Lachmeswar Singh 
v. Manowar Hossem. 

(1909) 4 Id 8 Cas 214 (244) . 83 Bom 712, Ganapafi Ambadas v. Raghunath 
Anant. (The question whether possession is adverse or not is some- 
times one of simple fact but it may be a question of law, or a mixed 
question of law and fact.) 

(1931) AIR 1931 All 323 (324) : ISO Ind Cas 29G, Alopt v. Gajadhar. 

(1922) AIR 1922 Cal 54 (55) : 63 Ind Cas 200, Jogendra Nath v. Rajendra 
Nath. 


(1927) A I R 1927 Cal 80 (31) : 97 Ind Cas 635, Abdul Gafur v. Abdul 
Jabbar. 

(1929) AIR 1929 Oudh 337 (33S, 339) : 115 Ind Cas 440, Bashir Ahmad v. 
Parshotam 

(1936) AIR 1936 Lab 741 (742) 166 Ind Cas 607, -V/. Bhan\ v. Ujagar 
Singh. 

(1923) AIR 1923 All 291 (291) : 71 Ind Cas 640, Hafiz Abdullah v. All*. 
(1918) AIR 1918 Cal 63.(70) : 51 Ind Cas 123, C Junta want Pramanik v. 
Jlnday Nath. 

(1932) AIR 1932 All 393 (396) : 54 All 62 S : 140 Ind Cas 653, Subah Lai v. 
Fateh Mohamad 

(1911) 11 Ind Cas 185 (166) (Cal), Shoohoor Mallieh v. Behari Lai. 

(19 33) AIR 1933 Lah 25 (26) : 13 Lah 677 : 140 Ind Cas 604, Shiromani 
Gurdtcara PrabandhaK Committee v. Prem Das. 

(1895) 21 Bom 91 (9C), Rajaram v. Ganesh Hart. 

(1935) AIR 1935 Ondh 337 (392) : 155 Ind Cas 23, Mt. Rajana v. Musaheb 
Ah. 

(1917) AIR 1917 Cal 817 (617) : 37 Ind Cas 942, Priyanath Hitter v. 
Anath Nath Dev. 


(1921) CO Ind Cas 293 (301) (Cal), Balaram Guna v. Syama Charan 
Mondal. 

(1937) AIR 1937 All 429 (431) : 1C9 Ind Cas 9G2, Ram Chandra v. Asa 
Ram. 

(1924) AIR 1924 Oudh 266 (270) : 27 Oudh Cas 77 : 78 Ind Cas 895, Indar- 
pal Singh v. ThaKur Din Singh. 

(1935) A I R 1935 Cal«7C0 (760) : 159 Ind Cas 752, Bhabant Prosanna v. 
Jl/amndra Chandra. 


5. (1933) AIR 1933 Oudh 4G2 (462, 463) : 146 Ind Cas 937, Ram Shanlar v. 

Shea Dutt. 

(1933) AIR 1933 Lah 721 (722) : 14 Lah 302 : 135 Ind Cas GS0, Kallu Hal 
v. MViman. 

6. (1929) AIR 4929 Pat 590 (591) : 117 Ind Cas Cl 4, Jogeyanand v. Girja 

(1926) AIR 1926 Lah 492 (4S2) : 93 Ind Cas 161, Halim Ah v. Kartar 

(1911) 11 Ind Cas 185 (186) (Cal), Shooloor MalhK v, Behan Lai. 

(1921) CO Ind Cas 293 (SOI) . 24 Cal \V N 1057 (10G3), Balaram Gurta v. 
Shyama Charan. 

£934) AIR 1934 Atl 283 (290) : 149 Ind Cas 807, Su&Jiadra Kuar t. Ram 
SetcaV, 
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99. Adverse possession by or against Crown. — Where the Arts. 142 & 14 
question is one of adverse possession against the Crown, Articles 142 Note 99 
and 144 mast bo read with Article 149, infra 1 And so reading 
them, it is clear that no adverse possession can he effectively pleaded 
against the Crown for a period of less than sixty years 2 


It was held by the Privy Council in Secretary of State v. 
Vebendra Lai, 9 that there was no difference as regards the requisites 
of adverse possession between adverse possession against the Crown 
and adverse possession against a private person except that, in tho 
former case, a much longer period of adverse possession is necessary 
in order to acquire title. Their Lordships of the Privy Council 
observed : 

“The Limitation Act is indulgent to the Crown in one respect 
only, namely in requiring a much longer period of adverse 
possession than in the case of a subject, otherwise there is no 
discrimination between tho Crown and the subject as regards 
the requisites of adverse possession ’* 


The Crown in that case was the owner of a right of fishery of 
which it could only be in possession by granting to others leases and 
licenses to fish. Tho granting by a person other than the CrowD, of 
leases and licenses to fish, was held to ho evidence of usurpation 
of the distinctive rights of tho Crown and was hold to bo the most 
significant evidence of adverso possession. 

Where a person claims title by adverse possession against the 
Government, the burden is on him to prove such possession for the 
full period of sixty years. Proof of advoiso possession for a shorter 
period will not shift the onus to the Government to show that the 
possession has not continued for tho full period of sixty jears , 4 

(1921) AIR 1924 Oudh 2CG (270) 27 Oudh Cas 77 78 Ind Cas 695, Indar- 

fnl Singh v Thakur Dm Singh 

(1920) A I R 192G Nag 129 (130) 89 Ind Caa GG3. reifcttdnt v Daulat. 

(1938) AIR 193S Sind 132 (133) 176 Ind Cas 519. Tahilram Tackehand v. 
Mt .Viral 

(1937) AIR 1937 All 429 (431) 169 I. C. 9G2, Rim Chandra v 

”nd Cas 673 1919 1'un Ro No 170, 


Ind Cas 706, Derojullah Sarkar v. 

Ayniuiitiii A*ana 

(1931) AIR 1931 Oudh 381 (3S2) 132 Ind Cas i72, Sheoraj Retrain v. 

Jagannath Prasad 

(1917) AIR 1917 All 42 (12) 40 Ind Cas 420. Champa Lai v. Slangal 

Chand. 

Note 99 

1 (1916) AIR 191G V C 21 (27) 39 Mid 617 43 Ind kpp 192 35 Ind Cas 

902 (P C). Secretary of Slate v. Chctlitani Lama 10 
2. (1916) AIR 1916 P C 21 (37) 39 Mad 017 13 Ind Apr 192 35 Ini Cas 

902 (P C) Seeretaru of State v Chelhkam Dana Hat 
(1925) AIR 1925 Mad 7«0 (7S5) 4S Mad 570 91 Ind Cas 130 Ert'hna 
Sastnv Smgaraxelu 

3 (1931) AIR 1934 P C 23 (25) 61 C»1 2C2 61 led Arp ‘S »7 Ind Cas 
515 (P C) 

4. See Note 9 to Article 119. ante. 

See also the ca-«s cited in Foct-Ncte 4 to Ncte 9 to Art. 143, infra. 
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Arts. 142 & 145 The Crown can, like any other party, acquire title by adverse 
-Notes 99 - 100 possession for twelve years. 6 

99a. Adverse possession by or against the public. — The 
fieehold of all soil not shown to bo vested in any individual or 
corporation is in the Crown. 1 The public may have rights of user 
over it as in the case of highways and waterways, but this does not 
make the public the owner of the property. The public cannot 
acquire by prescription any land as against the person entitled to it. 
It can acquire, if at all, a right of user, by grant or dedication which 
may be express or implied from user. 2 The reason is that the public 
as such cannot have the particular animus possidendi necessary to 
constitute adverse possession. A contrary view, namely that the' 
Muhammadan community can acquire a title by prescription, has 
been assumed in the undermentioned case. 8 It is submitted that this 
is not correct. 

It follows that there can be no acquisition of title by prescription 
against the public, since the public as such cannot be the owner of 
anv property. But the public may lose its rights of user over 
property where a person has been in adverse possession thereof 
against the person in whom the ownership is vested for the statutory 
period. Where a person had made an encroachment upon property 
vested in a municipality, and was in adverse possession thereof for 
the statutory period, it was held* that right of the municipality was 
extinguished, and that the right of the public incidental to its right 
of way also became extinguished. 

100. Special or local law. — Where any special or local law 
prescribes for any suit for the possession of immovable property a 
period of limitation different from the period prescribed therefor by 
the Limitation Act, the period prescribed by the spocial or local law 
will apply to the suit and not the period pi escribed by the Limitation 
Act. (Sco Notes under Section 29, supra.) 


[See also (1916) AIR 1916 P C 21 (27) 39 Mad C17 • 43 Ind App 
192 . 35 Ind Cas 902 (P C), Secretary of State r, ChelUham 
Rama Itao.} 

■5. (1899) 3 Cal W N 99 (106), Krxsto Monx Gupta t. Secretary of State. 

Note 99a 

1. (1901) 27 Mad 386 (393) • 14 Mad L Jour 37, Madathapn Ramayya v. 

Secretary of State. (Ter Bhasbyam Avynngar J.) 

See also Section 2 of Madras Land Encroachment Act, III of 1905, which fa 
Ki«cd on the (aid principle 

2. (1923) AIR 1923 Mod C24 (625) • 74 Ind Cas 25 . 47 Mad 116, Utsam 

Arm in Saif v Secretary of State. 

(1936) AIR 1936 Oudh 207 (203) 1C5 Ind Cas 101, Ramzan c. MJ. Ahmad 
Khan (User will establish dedication ) 
t. (1890) 1890 Rom P J 276. I’atu t. Ramehandra. 

4. (191G) AIR 1916 Mad 613 (614) 17 Ind Cas 153 : S3 Mad 6, Rexzavaxcara. 
stramx v. Ret tar y .Municipal Counctl. 

(1901) 25 Marl 633 (650) 12 Mad L Jour 37, SunJaram Ayyar r. Mtinicx. 

pal Council, Madura, 
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143/ Like suit, I 
when the plaintiff has 
become entitled by 
reason of any forfei- 
ture or breach of con- 
dition. 


[Twelve years. 


. 


When the for- 
feiture is in- 
curred or the 
condition is 
broken. 


Synopsis 

it Legislative changes. 

2. Scope of the Article. 

3. Forfeiture and breach of condition, distinguished. 

4. Forfeiture of tenancy — General. 

5. Forfeiture of tenancy for breach of condition of 

alienation — Suit against alienee. 

6. Forfeiture of tenancy by denial of landlord's title. 

7. Forfeiture in cases other than tenancy. 

8. Forfeiture on remarriage of Hindu widow. 

9. Forfeiture on unchastity of Hindu widow. 

10. Other instances of forfeiture. 

41. Onus of proof as to forfeiture. 

12. Waiver of forfeiture. 

13. Breach of condition imposed by Section 119, Transfer of 

Property Act. 

14. Starting point. 

Other Topics 

Article not limited to persons committing breach ... See Note 2, Pts. 5, C 

Article 139 and this Articlo ... ... ... See Notes 4, 5 

Forfeiture by alienation ~ Date of execution and not date of registration 
is starting point . . . - ... See Note 14, Ft. 3 

Plaint id’s ignorance or knowledge— Not material for starting point 

See Note 14, Pt 2 

Successive forfeitures .. .. ... See Note 12 , Ft. 3 

Suit framed in tort — \rticle not applicable... ... See Note 2, Pts 2, 3 

Suit on ground of forfeiture and subsequent determination of tenanev — 
Article not applicable . •• Soo Note 2. Pt 1 Note 4, Pt C 

T. P. Act, Section III— Cases fitting under . . I w Notes i. 3 


Article 143 


1. Legislative changes. — A provision correspondin' to tins 
Articlo was first introduced by Article 144 of the Act of lb7l It 
ins boon retained in practically tho simo form in this Article 

* Act of 1877, Article 143 and Act of 1871. Article 144 

Same as store. 


Act of 1859 

No corresponding pror.« es. 


L:=. 12? 
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Article 143 
Notes 
2 — 3 


2. Scope of the Article. — This Article applies to suits far 
possession on the ground that the plaintiff is entitled to possession 
by reason of forfeiture or breach of condition. The forfeiture or the 
breach of condition, as the case may be, must, by itself, give rise to 
a right to possession. A forfeiture by a tenant in a case governed by 
Section 111 of the Transfer of Property Act, for example, does not, 
by itself, entitle the landlord to possession of the property. To 
entitle him to do so, he mu9t determine the tenancy in the way 
mentioned in that Section and it is the determination of the tenancy 
and not the forfeiture itself that will enable the landlord to sue for 
possession. A suit, therefore, by the landlord against the tenant on 
the ground of forfeiture and subsequent determination of the tenanoy 
will not be governed by this Article. 1 

The Article does not apply to a suit framed in tort. 3 Thus, where 
A, a landlord, sued B, bis tenant, for an injunction directing B to 
fill up a tank excavated by him on the land, for an order that B 
should pay compensation to the plaintiff, and, in default, for eject- 
ment of B , it was held that the suit was framed in tort and not on 
any breach of any contract and that Article 82 applied to the case. 3 
Similarly, a suit under Section 155 of the Bengal Tenancy Act for 
ejectment of a tenant on the ground of misuse of the land was held 
governed by Article 32 and not by this Article. 4 

The Article is not limited to suits against the very persons who 
have entailed the forfeiture or committed the breach of condition. 
It applies to suits against any person who is in possession if it is 
based on forfeiture or breach of condition. 8 Thus, a suit by a landlord 
against the alienoe from a tenant for possession on the ground that 
the tenancy was forfeited by the alienation, will be govorned by this 
Article. 8 

The Article will not apply whero Soction 10 of the Act is 
applicable, inasmuch as where that Section applies no suit will he 
barred by any length of time. 7 

3. Forfeiture and breach of condition, distinguished, — A 
forfeiture imports neglect or fault on tlio part of a person the result 

Article 143 — Note 2 

1. Set Note 4, infra. 

2. (1690) 2G Cal 5G4 (5C8) : 3 Cal W N 4G4 (F B), Sharoop Dass Mandat 

Joggessur Roy. 

3 (1699) 20 Cal 5G4 (5GS) : 3 Cal W N 4G4 (F B), Sharoop Dass Mondal v. 
Joggessur Roy. 

i. (191C) Ain 191G Cal 395 (39G) ; 33 Ind Cas 923, Taker Mondal v. TarafJi 
Oharami. 

5. (1930) AIR 1930 Mad 430 (432) : 124 Ind Cas 273, Ayyasicamy x. Monarch- 
rama. 

G. See Note 5, infra 

7. (16S7) 14 Mad 1 (3), NofAnifOi/j/nr v. Periasami. (Suit for remoTa! of trustee 
and to nsatt-jeh trust profCTilre to trust on the ground tb»t tbe 
trustee committed l reach of trust.) 
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of which is to cause him to lose his property or his right, 1 A breach 
of condition on the part of 4 which entitles B to possession of the 
property of A may or may not be the result of a neglect or fault of 
A. Whore it is the result of such fault or neglect, the breach of con- 
dition really works a forfeiture. There may, however, be cases where 
a breach of condition may not be due to any fault or neglect of 
any person but would yet entitle another to possession of property. 
Thus, Section 119 of the Transfer of Proporty Act imposes a statu- 
tory condition that if either of the parties to an exchange loses any 
portion of the property received in exchange, he will bo entitled to 
a return of the thing transferred by him m exchange The happening 
of this evont is a breach of a statutory condition giving rise to a 
right to possession of property, but it cannot bo said that there is 
any forfeiture of property inasmuch as the party losing the property 
on breach of the condition is not guilty of any fault or neglect. 

4. Forfeiture of tenancy — General. — A tenancy is forfeited 
by a breach of an express condition which provides that on breach 
thereof the lessor may io-enter t or by tho lessee being adjudicated 
bankrupt and the contract of tenancy provides that tho lessor may 
ro-entor on the happening of such event, or by denial by tho tenant 
of the landlord’s title to the land. But a cause of forfeiture does not 
% pso facto determine the tenancy Sorno overt act on the part of the 
landlord showing his intention to determine the tenancy is necessary 
before the tonancy is determined. 1 

Tho above principles aro of goneral application and will govern 
all cases of landlord and tenant, whether coming within tho purview of 
8oction 111 (g) of the Transfer of Property Act, 1882 or not. There 
aro, however, two important pirticulars in which cases governed by 
Section 111 (g) of tho Tiansfer of Propel t) Act differ from other 
cases Tho Inst is that tho overt act by the landlord showing his 
intention to dotormmo the lca«e must, under Section 111 (g) of the 
Transfer of Proporty Act, bo m the form specified therein, while in 
other ctscs it may bo m any form ! The other and moro important 
point of difforonco is that, in cases governed by Section 111 (g) of 

Note 3 

1. Oxford Dictionary 

Wharton's Law Lexicon 

Note 4 

1. Set Section 111 (g) of the Transfer of Propcrtx Act 

See IlaUlmry’a Laws of Fngltnd, 1910 Kdn . Vol 1*. Page 5S0. 

(1920) AIR 19-2(1 Cal 193 (203| (-5 Ind Cas 679, Gcftta 2-irrari Eay v .Pal 
Smjfc 

(IP97) 21 Mid 216 (2V3) 10 Mad L Jour 415, Srinnasi Iter t IfufJiuMtty 
rill.it (Ten»nc\ subsists until landlord exercMs bis cj tu n to 
tmne tho tenancy ) 

2. Hilslurj’ii Laws of England, 1910 1 dn \\1 Page 531 [.V '» 

tho Transfer of Projx’rty Act fx.tiou 111 is t aj i ‘ at.<. ibe >.! 
English I»w As to forfiitu’v if te>ari\ an. t. 1< »ji i.sl as l< rg .3 
consonance with ju-tioc. rja tr »rd g >.•>! d-ios-e" -e — V* l.'i l wi;i 
efjev}vr* v. J.Va-uni, A I R 1919 Pc. HI- See a so A I R 1.37 Mai 
293 (29") ) 


Article 143 
Notes 
3—4 
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the Transfer of Property Act, the forfeiture does not ipso facto 
furnish a cause of action for the landlord to sue the tenant for 
possession. The tenancy must have determined before the date of 
suit by the overt act of the landlord specified in the Section. 8 It is 
in fact the determination of the tenancy that furnishes the cause of 
action and not the forfeiture by itself. But in cases not governed by 
that Section, a forfeiture by the tenant does not furnish, by itself, 
a cause of action for the landlord to sue the tenant for possession, 
notwithstanding no overt act has been done before the date of suit, 
showing an intention to determine the tenancy. 4 On the cause of 
forfeiture happening in such cases, the right of action against the 
tenant comes into existence at once, though the landlord has an 
option to take advantage of his right or not. The election is not a 
condition precedent to the right of action and may be manifested by 
the institution of the suit itself. 8 

Since, as has been seen above, a suit by a landlord against a 
tenant, in a case governed by Section 111 (g) of the Transfer of 
Property Act, for possession on the giound that there has been a 
forfeiture of the tenancy, is based not on the forfeiture itself a9 fur- 
nishing a cause of action but really on the cause of action furnished 
by the determination of the tenancy, this Article has no application. 
The suit would be governed by Article 139.® If the case is one not 
falling within Section 111 (g), Transfer of Property Act, the forfei- 
ture itself, as has been seen above, furnishes a cause of action for the 
landlord to sue the tenant for possession and such a suit would 
clearly be one governed only by this Article, if the lease has not been 
determined by the landlord before the date of the suit. 6a Whore, 
however, the landlord has, before suit, determined the tenancy by 
doing an overt act, the suit will be within both Article 143 and 
Article 139. In such cases Article 139 will, on general principles, 
prevail over Article 143, the latter being a general Article and the 
former a special one. Thus, in Srinivasa Aiyar v. Mnthusamy 
Pillai, th a lessee in a case not governed by the Transfer of Property 
Act denied the landlord's title more than twelve years before the 
date of suit. The landlord had determined tho lease by a notice 

S. (1937) AIR 1937 Mad 295 (293) : 172 Ind Cas C90, Annamalai v. TflifJij. 
linjrt. 

(1928) 117 Ind Ca* 812 (81G) (Cal). Hejou Chand v. Gurupada Italdar. 

(1920) AIR 1920 Cal 8GG (8G3) : GO Ind Can 312, MoUlal v. Chandra Cuomar 
Sen. 

4. (1937) AIR 1937 Mad 295 (293) : 172 Ind Cas GOO, Annamalai v, TaiWii- 

hnga. 

5. (1910) G Ind Cas 417 (150) : 31 Mad 1G1, Pndmanrtlxiyft v. Itanga. 

(1937) AIR 1937 Mad 295 (293) : 172 Ind Cas GOO, Annamalai v. Voi/M- 

C. See (1937) AIR 1937 Mad 295(299) : 172 1.O.G90, Annamalaiv.TailhxUnja. 
m , ■ ■ ■■ . ■ j/ur. 

. * 1 turo 

i < sney 


Cb (1697) 21 Mad 2tG (250) : 10 Mad L Jonr 415. 
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within twelve years of the date of suit. It was held that Article 139 
applied to the case. 

In Annamalai v. Vaitkilinga, 1 howevei, it was observed broadly 
by Venkataramana Rao, J., that ‘'where forfeiture itself gives rise to 
an action for possession, at once Article 143 would apply.” In the 
undermentioned cases 7 * * also, Article 143 was applied to cases not 
governed by the Transfer of Property Act where the tenancy had 
been determined within twelve yeais of the suit but the cause of 
forfeiture had occurred more than twelve years before suit. It is 
submitted, on the principles discussed above, that the decisions cannot 
be accepted as conect. 

In Venlatarama Iyer v. Ponnusamy , B a tenant failed to perform 
the services and thus committed a breach of a condition of the 
tenancy. The case was one not falling within Section 111 (g) of the 
Transfer of Property Act. On the failure of the tenant to perform 
the services, the landlord gave a notice to the foimer determining 
the lease and later on brought a suit in ojectment. It was held that 
Article 143 applied to the case and further that time ran from the 
dato of the determination of the tenancy by notice It is submitted 
that this decision also cannot be accepted as conect. The suit being 
one by a landloid against Ins tenant after the determination of the 
tenancy, Article 139 cleaily applies to tho case and will prevail over 
Aiticlo 143 which is a general Article. Assuming, howevei, that 
Articlo 143 applies to the case, time will run from the dato of 
forfeiture and not from the date of determination of tho tenancy. 
Tho view taken in that case that no forfeiture takes place at all 
until tho determination of tho tenancy is not correct 9 

5. Forfeiture of tenancy for breach of condition of alien- 
ation— Suit against alienee. — B is a tenant of A and one of the 
conditions of tho tenancy is that if B alienates the tenancy, A would 
bo entitled to ro-entor on tho land B does alienate the land in 
breach of tho condition and A sues tho alienee for possession. What 
is tho Articlo applicable to tho case? The answer will depend largely 
on tho question whether tho case is one governed by Section 111 of 
tho Transfer -of Property Act oi not 

If tho case is ono governed by that Section, then, as has been 
seen in Noto 4 ante, tho only cause of action for tho landlord will he 

7 (1037) A I R 1037 M id 203 (209) 172 Ind Ca< f -X) 

7a (1007) 11 Oil \\ N CGI (W.2 GC.3) t.oofci Shttkh x U Xalktixn (Purport- 
mi; to follow 7 Suth V\ R 200 «nd 15 Mad 123 ) 

(102<>) * I It 1021. Cal 193 (203) W InJ Cat t,7S, (.VjnU Jiimon Roy * -Pal 
SitiyJi 

e (1933) A 1 R 1933 Mid 91s (91*. 9l") 1C3 Ind Cjs SO. 

0 (1937) \ I R 1957 Mad 203 (29») 172 Ird Cas OX) .fnn.irn’ii t Vu'M- 

ftny.i 

(See riTsi See 112, Transfer of Proper* i let, which sits that a f.'f.j. 
lure is wu\<\l l v certain aits d re ti the leaser pro iidol he «*» aware 
thataferfi ilure has Iwa ircuntil— If detemmaUin c! the W-c ir the 
lmdlird doinR some oiert act Is neci».sarT fort^ectlE.; f t -'e, the"# 
is no cecc-jiti |,r the pronto n'irrtd to slctt ] 
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the determination ot the tenancy, and not the forfeiture by itself, 
■whether the suit is against the lessee or his alienee. This Article will 
not therefore apply to suits based on such cause of action. Nor will 
Article 139 apply inasmuch as the suit is not one by the landlord 
against the tenant. It is conceived that Article 144 would apply to 
such casos. In Motilal v. Chandra Kumar , ia the landlord sued the 
alienee from his tenant for possession on tho ground that the tenant 
forfeited his tenancy by reason of the alienation in breach of the 
conditions of the tenancy. It was held that Article 143 applied 
to the case and that the suit was barred. It was further held that 
the suit itself did not lie inasmuch as the tenancy, which was one 
governed by Section 111 (g) of the Transfer of Property Act, had not 
been determined before 6uit. It is submitted that the observation as 
to the applicability of Article 143 to the case is not correct. If, as 
was held, the tenancy had not been determined and no suit would, in 
cases governed by the Transfer of Property Act, lie against the 
tenant except on tho determination of the tenancy, it follows that no 
suit will lie even against the alienee on tho basis of the alienation in 
breach of the condition 

If the case is not one governed by Section 111 of the Transfer of 
Property Act, the forfeiture itself will give a cause of action against 
the alienee and the suit would consequently clearly fall within this 
Article. 1 The question whether the tenancy was determined by an 
overt act bofore suit does not affect the applicability of tho Articlo to 
such cases 

6. Forfeiture of tenancy by denial of landlord's title. — It 

is only in the case of a tenancy that there can bo ft forfeiture by 
denial of the landlord's title. In order to constitute such a forfeiture, 
the denial must bo unequivocal and clear, and to tho knowledge 
of tho landlord. 1 In Maharajah of Jeypore v. Jttihmamf thoir 
Lordships of tho Privy Council, after stating that Section 111 (g) of 
the Transfer of Property Act, 1882, was in substance, tho placing, in 
a statutory form, tho rules of English law Ia which had been applied 
by Indian Courts as being in consonance with justico, equity and 
good conscience, observed as follows: 


Note 5 

la (1920) AIR 1920 Cal 800 (86?) : CO Iod Cas 312. 

1. (1937) AIR 1937 Mad 295 (299, 299, 300) : 172 Ind Cas 090, Jnnamatat v. 
Vail htli naa. 

Nate 6 

1. (1921) 71 Ind Cas 270 (271) : 41 Mad L Jour 525 (527), Sretdharan Valui 
Pajah v. Farakkat. 

2 (1919) AIR 1919 P C 1 (4) : 42 Mad 599 : 46 Ind App 109 : 50 Ind Cas 031 
(P C) 

2a. Fre nisi (1901) 21 Mad 210 (250) ; 10 Mad L Jour 415, Sriruta** lytr 
.Vufhu*imy 1‘illji. 

(1902) 2C Mad 157 (ICO) : 12 Mad L Jour 199. Paramrshn v. VtttafT* 
SfcanlHaja. 

(1935) AIR 1955 Mad 919 (919), Vtniaiarama t. Ptmnutan •. 
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11 Now the rule of English law is that a tenant will forfeit his 
holding if ho denies his landlord’s title in clear, unmistakable 
terras, whether by matter of record, or by certain matters in 
pais. The qualification that the denial must be in clear, unmis. 
takablo terms has not unfrequently been applied by tho Courts 
in India, which have held that where a tenant admits that he 
does hold as tenant of the person who claims to bo his landlord, 
but disputes the terms of the tenancy and sots up terms more 
favourable to himself, he does not, though he fails in establishing 
a more favourable tenancy, so far deny the landlord’s title as to 
work a forfeiture.” 

A forfeiture by donial of the landlord’s title must have occurred 
before the suit is instituted * Denial in the suit itself will not work 
a forfeiture of which advantage can be taken in that suit. 3 4 * * * 

"Where there is no relationship of landlord and tenant between 
the parties, there can be no question of any forfeiture by denial of the 
landlord’s title Where, therefore, in a suit a plea of forfeiture by 
denial of titlo and limitation is raised but it is found that there was 
no relationship of landlord and tenant at all between the parties, the 
suit cannot be considered to be based on forfeiture and consequently 
this Article cannot have any application. This is the viow on which 
tho decisions in Bhairab Chandra v. Kadam JJeva 8 and Abttiash 
Chandra Ghosh v. Narhari 8 must bo considered to have been based. 
The observations in those cases that Article 143 does not apply when 
the relationship of landlord and tenant docs not exist, cannot be 
understood as moaning that tho Article applies only to casc3 between 
landlord and tenant, a view which is obviously opjioscd to the 
wording of tho Article In Jadu Nath Guha v Kasistcar Guha, 1 
Mlttor, J , considered tho two cases abovo mentioned and observed as 
follows: 

" In both tho cases cited tho suit was brought on tho footing 
that there was a tenancy and the samo had been forfeited It 
was held that Articlo 143 was not applicable ns there was, at 
no time, any relationship of landlord and tenant If that icas 
so, there Jens, or could be. tio question of forfeiture " 

7. Forfeiture in cases other than tenancy. — It has l>e<n 
seen in Noto 1 mite tint a tenancy era l>o forfeited in certain cv^cs 


3 (101*1) \ I R 1919 P r 1 (I) 12 Mad 5^9 1C Ind App 109 SO Ind Cj» Ml 
(P C), .ViiJinrajih o/ Je^pere v Pulnam Pal.'.jnnifcaJrr, 

(1021)71 Ind Cjs 270(271) 41 Mad L Jmt 525 (527). Sw«»l Iran 
iiiij.ih \ 1’iirallaf. 

1 (1010) A I R 1*110 P C 1 (1) 42M»dfs*> 4C Ird 3 r p 109 'O IrJ Cs. fSl 
(PC), .Vrtfcar.lJJh of Jnj'Cre \ Pulwar* J\xr'ir<a» a ten 

5. (1014) 22 Ind Cw 2* (2*1, TO) (Cal > 

C (1000) A I R 1°30 Cal ICS (167) S7 Cal 2^9 123 It J 444 

(1933) \ 1 R 1*135 CU 770 (7 f 3) ICO lud Ca» 250 
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But interests owned by persons other than tenants can also bo 
forfeited by rules of law or by reason of express conditions, positive 
or negative. 1 See Notes 8 to 10 below. 

This Article is in general terms and applies to all suits for 
possession by reason of any forfeiture or breach of condition. 2 

8. Forfeiture on remarriage of Hindu widow. — A Hindu 
widow forfeits, under the Hindu 'Widows’ Remarriage Act (Act XV 
of 1856), the estate inherited by her from her husband, if she 
remarries. The question has arisen whether, in such a case, the 
reversioner entitled to the property is bound to sue within twelve 
years of the date of forfeiture as provided by this Article, or wh other 
he may sue within twelve years of the death of the widow as pro- 
vided by Article 141. In Nathu v. Mt. Nai Baku, 1 it was held by the 
Judicial Commissioner’s Court of Nagpur that Article 143 applied to 
such casos. It was also observed that if Article 141 was to be applied, 
the remarriage must be taken to be the widow’s civil death so that 
the starting point under that Article also would bo the date of 
remarriage. In Tilottama Dasi v. MadJiti Sudan Giri ,* the High 
Court of Calcutta doubted the correctness of both the views expressed 
in the Nagpur case hut did not decide the question as it came to the * 
conclusion that thero was, in fact, no valid remarriage on the facts of 
that case. In A Id. Azirn v. Md. Saadat Ali , s the Chief Court of Oudh 
applied Article 143 to bucIi a case. 

9. Forfeiture on unchastity of Hindu widow.— An award 
provided that A was to be in possession of certain property for her 
life, that B was to get the same after A’s death, but that if A became 
unchaste, B would be entitled to take possession of tho properties at 
once. A became unchaste. B sued for possession within twelvo years 
of A’s death but beyond twelvo years of tho date of her unchastity. 

It was assumed by the High Court of Allahabad that this Articlo 
would have applied if the forfeiture had not been waivod by the 
plaintiff. It was, howover, held that tho forfeiture was waived and 
that, consequently, the suit was not governed by this Articlo but by 
Article 141, 1 


Note 7 

1. {1935} AIR 1935 Cal 779 (782) : ICO Ind Cas 250, Jar! it Nath Guha v. Kasi- 

twar Guha. 

2. (1935) AIR 1935 Cal 779 (762) : ICO Ind Cas 250, Jadu Nath Guha v. Kasi- 

near Guha. 

Note 8 

1. (1915) AIR 1915 Nag 57 (57) : 29 Ind Cas C12 : 11 Nag L R 6G. 

2. (192S) AIR 1923 Cal 711 (715) : 117 Ind Cas 703. 

3. (1931) AIR 1931 Oudh 177 (223) : 13G Ind Cas C12. (Ca«c of Muhammadan 

widow but Hindu law was applicable under the Oudh Estates Act of 
1SG9) 

Note 9 

1. (1937) AIR 1937 All 2GS (270) : I L R (1937) A11 121 : ICO Ind Cas 6«C, 
liathtk Lai v. 3ft. Radha Lhulaiya, 
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10. Other instances of forfeiture. —A made a gift to B on 
condition that B should maintain and render certain services to A 
and that A would be entitled to re-enter on the gifted property on 
breach of the condition. B failed to maintain A and render the 
services and A sued B for possession. It was held by the High Court 
of Lahore that this Article applied to the case. 1 

A, B, C and Z> partitioned their properties and there was a clause 
in the deed of partition that if any one of the co-sharers purchased 
the raiyati or under-raiyati holding situate within the allotment of 
any of the other co-sharers, such other co-shaier would be entitled 
to take khas possession of tho property purchased. B purchased the 
raiyati holding situate within tho allotment of A, and A thereupon 
sued for possession. It was held by the High Court of Calcutta that 
this Article applied to the case and that time ran from the date of 
the puichase. 3 

A sold a certain property to I) who, as part of the conti act of 
purchase, agreed to pay A certain fees annually in default of which 
A was to he entitled to tho possession of a ceitain portion of the land 
sold B failed to pay tho dues and A sued for possession. It was held 
that the suit was governed by this Article. 5 

See also the undermentioned cases. 4 

If. Onus of proof as to forfeiture. — It is for tho party who 
sets up forfeiture to piovo it. Where a penalty of forfeiture is sought 
to be enforced, it cannot bo presumed or inferred, when the deed 
between tho parties is silent on tho jioint 1 In Bibi Sahodra v. Itai 
Janq Bahadttt wbero A, and B a Hindu widow, entered into a 
compiomiso untlor which thoy wero to enjoy a ceitain property 
during the lifetime of B, that 11 shoutd not alienate her intei est and 
that .4 was to got tho property aftci It's death, their Lordships of 
the Privy Council observed as follows 


Note 10 

1 (1932) Ind Rul 1932 Lib G15 (G4G), Tludhu llanjro 

2. (1935) A I R 1935 Cd 779 (7S2) 1GO Ind C.»» 250, Jadu Sath Guha v. 
A'nsijurtr On ha 

3 (I8S2) i All 493 (49G) 18i2 M) \\ .V 1JS, Hhajraj < <>ulshan Hi 

4. (1SS3) 1SS3 Fun Ro No 1*>0, /Ifctnn Svt-jh \ Mrhan Smjh (W ajit-ul are 
proMihnfi lor forfeiture il riMiloit id iiUaia l«av t » the S^it 

for po«o's)on bawd on ►nrh forfutun K'rtcmrd 1' Srllc’e 143 ) 
(1920) A I It l l> 20 0 tl 0> v 'i (G'2) 59 Ind G n 30' Kali Kanl v Aijiini Kan • i. 
(.1 rttide n will UiiueithniR i bou-c to l> f'r life with rwr.airJir to C 
with condition n Mod tbit i>‘ 'hi ul.l not 1 a\o the hou-^ ard i! he ill I 
so C' tvjuld l*‘ entitled to po'-s’s'ton at once — On 2>'j h aricc the 
house, C snoil for pw«ii'ii « it hi n tuil'e lun cf /. » d, atb l ut ni> re 
thin (vihiMi'irs illirlli left the b. u« — tldd that »uii •»» lnm-J 
a> forfiiture took naor* tint t»«Ji« »nr» I« * r< -ujt / 

Note 11 

1. (l'G?) 7 s«sh \\ R 209 (2 10b Turnes: K\{ Grn U . Ihr j » Slter lu'ur 
A Aon 

2 (lt.sH « i\,J >21 (229J ■* In ! 4fj» SiO 1 *vi r >4 « I.* J It* <1* t > 
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“There are no words of forfeiture and it would be a very 
strong thing and a very unusual thing to import a forfeiture 
when the parties have not provided for one, and where there is 
no rule of law attaching forfeiture to a particular act.’’ 

"Where a grant is made with a condition of performance of service 
attached, the more fact of non-performance of the service is not 
sufficient in all case3 to show that the land granted is forfeited to 
the grantor. 8 Whore a grant was made by A to B on condition of B 
performing certain services, namely, attendance on certain ceremonial 
occasions, it was held by their Lordships of the Privy Council that 
the refusal to render these services did not operate to create a 
forfeiture or give occasion for resumption. 4 Whore, in a Ieaso, there 
was a condition against alienation by the tenant, but there was no 
provision for re-entry on breach of the condition, it was held that 
the mere breach of the condition did not operate as a forfeiture, 6 
12. Waiver of forfeiture, — Where a cause of forfeiture arises 
in favour of a particular person, that person can, as a general rule, 
waive the forfeiture. 1 The effect of the waiver is to wipe off or bar 
the right of action which arises in his favour on the forfoituro.* 
He can, however, where there is a fresh cause of forfoituro, take 
advantage of it and bring his action for relief on the basis of such 
forfeiture. 3 

In order to constitute waiver there must bo somo positive act on 
the part of the person in whose favour the causo of forfeiture has 
arisen. A mere lying by or mere inaction is not waiver. 4 

An award provided that A was to bo in possession of cortain 
properties for her life, that B was to get tho same after A' 5 doatb but 
that if A bocarao unchasto, B would be entitled to take possession of 
the properties at once. A became unchaste but B did not take any 
steps to get possession of the properties. He however sued lor posses- 
sion within twelve years of A’s death but beyond twclvo years of the 

3 {1914) AIR 1914 Cal 4 (20) : 21 Ind Cas 481 (F B). Magical v. Sheo 

Per shad. 

4 (1919) AIR 1919 P C 1 (5) . 42 Mod 589 : 4G Ind App 109 : 50 Ind Cas C31 

(P C), Maharajah of Jtxfpare v. Itukmant Pattamahaden. 

S. (1902) 2G Mad 157 (lGl) : 12 Mad L Jour 189. Parameshrt V. V\tlajra 
Shanbhaga. 

Note 12 

1. See cases cited in Foot -Note (3). 

2. (1937) AIR 1937 Mad 295 (298) : 172 Ind Cas G90, Ann atnalai v. Vatthi- 

3. (1910) AIR 1910 Lah 403 (401): 35 Ind Cas 235, Locha Ham v. JtndiradJa 

Khan 

(1922) AIR 1922 Mad 290 (295) : 55 Ind Cas 850. Zamonn Itaja At ergot, 
Catintt r. Santu Katr. 

(1937) AIR 1937 Mad 295 (299): 172 Ind Cas GOO.Annamnlat v. Vaithihnga. 

4. See Note 11 to Article 75, ante. 

See alto IIaM>ory‘< Laws of England, Yol. 18, page 53". 

[Sr/ alto (1929) AIR 1929 Sind 140 (141): 1IG Ind Ca* 531, 
Jfenamal v. ChanJumal 

(1S97) 1597 Pun Re No. 29, Aehhar Hal t, IluXman.] 
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unchastity of A. It was held that B waived the forfeiture by not 
exercising his option to take advantage of the forfeiture. 6 It ia 
submitted that this view is not correct. The case was one of mere 
inaction on the part of B and this will not, as has been seen already, 
amount to a waiver. In the undermentioned case 6 it was doubted 
whether a forfeiture on the reinamage of a Hindu widow could be 
waived by the reversioner entitled to the property 

13. Breach of condition imposed by Section 119, Transfer of 
Property Act. — Where A and B exchange properties, but A is 
subsequently deprived of the property got by him in exchange, and 
thereafter A sues B for possession under Section 119, Transfer of 
Property Act, the suit would bo governed by Article 113 as one for 
possession on breach of a statutoiy condition. 1 

Section 119, Transfer of Property Act, however, provides that on 
the deprivation of any portion of the property exchanged, the whole 
transaction of exchange is nullified and the party deprived may get 
back the whole of tho property given by him m exchange Where A 
and B entered into a contract whereby they exchanged their proper- 
tios with the condition that if either lost any portion of the property 
he would be entitled to get back an equal poition out of the property 
exchanged, and A, on so losing a portion, sued B for an equivalent 
portion out of the property exchanged, it was held that the suit was 
not one based on a statutory condition under Section 119 of the 
Transfer of Property Act but was meioly one for specific performance 
of a contract governed by Article 113. 8 

In Srinivasa Jyengat v. Kottapalki Johnsa Jlowther ,* where 
there was a contract of the same nature as is specified in Section 119 
of the Transfer of Property Act, it was held that such contract was 
in tho nature of a condition subsequent and that a suit based thereon 
was governed by Article 143. 

14. starting point. — The staiting point under this Articlo is the 
time when the forfeiture is incurred or the condition is broken. 1 The 

5 (1937) AIR 1937 All 2G3 (270) : 1C9 Ind Cas 5SG . 1 L R (1937) All 421. 
Bashtb Lai v. Mt. Badha Dliulatya 

G (1923) AIR 1928 Cal 711 (715) : 117 Ind Cas 703, Sm TtloUama Dan v. 
JTadhu Sudan. 

Note 13 

1. (1907) 30 Mad 31G(317, 318) : 17 Mad L Jour 149, Dajagopalan r. Soma- 

sundara Thambtran. 

2. (1899) 9 Mad L Jour 137 (13S), Vetra Pilfa* v. roonnambala Filial. 

3. (1920) AIR 1920 Mad 812 (912) • 42 Mad 690 : 51 led Cis 939. 

Note 14 

1. See (1935) AIR 1935 Bom 9S (100) • 15G Ind Cas 339, Daluclmn J v. Shantu 
[Obiter : It was held that there was no l reach of condition at all — It 
was observed, however, that if Article 143 applied, time ran from the 
date of the breach of condition ) 
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Article 153 date on which plaintiff acquires knowledge of the acts which would 
Note 14 : occasion the forfeiture or constitute the breach of the condition is 

not the starting point. 2 

Where a forfeiture takes place by leason of an alienation by 
a tenant, it is the date of the execution o! the document and not 
the date of the registration thereof that is the starting point ; the 
registration dates back to the date of execution. 3 

A sold certain propeity to B who agieed, as part of the contract 
of sale, to pay A certain fees annually in default of which A was to 
bo entitled to the possession of a certain portion of the property sold. 
B failed to pay the dues and A sued for possession. It was held that 
the breach of condition occasioning the forfeiture was not a continu- 
ing one within the meaning of Section 23 of the Act and that time 
would, under this Article, run from the date when B first failed to 
pay the fees.* 


Article 144 


. 1 44 /. For posses-! 
sion of immoveable 
property or any in- 
terest therein not here- 
by otherwise specially 
provided for. 


Twelve years. 


When the pos- 
session of the 
defendant be- 
comes adverse 
to tbo plain- 
tiff. 


The Commentary on Article 144 is given under Article 142, ante. 


* Act of 1877, Article 144 

Same as above. 

Act of 1871, Article 145 

Columns 1 and 2 — Same ns above. 

Column 3 ran as follows “When the possession of the defendant, or of some 
person through whom ho claims, became adverse to the plaintiff.’* 
Act of 1859, Section 1, clause 12 

Limitation of To suits tor the recovery of immoveable property or 

ftethe years. Suits of any interest in immoveable property to which no other 
for tmmoreablepro- provision of this Act applies — The period of twelve jtara 
perfy. from the time the cause of action aro*o. 


2 (I91C) AIR 191G Lah 101 (103) . 3G Ind Cas 5C5, Locha ill m v. Jwdicadd* 
Khan, 

(1922) AIR 1922 Mad 290 (295) : 65 Ind Cas 3S0, Kamo tin Ihija Jcergal, 
Calicut v Samti .Vnir. 

(1930) AIR 1930 Mad ISO (132) ■ 121 Ind Cas 273, .lyywmy v. Manan- 
krama. 

[Set alia (191G) A I R 191G Lah 403 (103, <0l) 35 Ind Cas 235, 

LorAit/ii"iv JtndiradJa Khan.) 

S. (J93G) A 2 Jl lOW Lah 30t (tOO) • 17 Lab 403 : ICC Ind Cas 137, Dhuman 
Khan •». (lurumukh Singh 

4. (IS53) 4 AU 493 (49G) : !Ss2 All W X 125, Bhajraj v. Gulshan Mi. 
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PART IS — Thirty years. 

1 45-*' Against a de-IThirty years. [The date of Article 145 
positary or pawnee to the deposit 

recover moveable pro- or pawn, 

perty deposited or 
pawned. 

S ynopsis 

1. Legislative changes. 

2. “Moveable property.” 

3. “Deposit" and "depositary,” meaning of. 

4. Articles 49 and 145. 

5. Suit against heirs of depositary or pawnee. 

6. Starting point. 

7. Nature of Buit must be ascertained from the plaint. 

Other Topics 

Deposit of Government Securities ... . . See Note 2, Pt 12 

Deposit of money See Note 2, Pts 2 to 11 , Note 8. Pt 10 

Mere demand and refusal will not take case out of this Article ... See Note 4, 

Pts 5, C 

Suit foe redemption of pledge ... ... ... See Note 7, Pt. 2 

1. Legislative changes. 

Before the Act of 1859, there was no limitation provided for a 
suit against a depositary or pawnee Such a suit was not barred by 
any length of time 1 

* Act of 1877 

Same as above. 

Act of 1871 
PART IX — Thirty years 
Thirty jears. Tho date of tho deposit or pawn, un- 
less where an acknowledgment of 
the title of the depositor or pawnor, 
or of his right of redemption has 
before the expiration of the pres- 
cribed period been made in writing, 
signed bj the depositary, or pawnee, 
or some person claiming under him, 
and in such case, the date of the 
acknowledgment 

Act of 18S9, Section 1, clause 15 


claiming under him. from the date of such acknowledg- 
ment in writing 

Article 145 — Note 1 

1. (1SC8) 1SGS Tun Ro No. 2, iff. Duyatrunfre v Dha» A*t/nd?’paJ. 


Li 

thirl 

der 
JVlttl • 
gaget 


147 — Against a. deposi- 
tary or pawnee to recover 
moveable property depo- 1 
sited or pawned 




2222 TO RECOVER MOVEABLE PROPERTY DEPOSITED OR PAWNED 


Article 145 
Notes - 
1—2 


The Act of 1859 provided in clause 15 of Section 1 a limitation 
of thirty years for a suit against a depositary or pawnee of moveable 
property, or a mortgagee of immovable property, the starting point 
being the date of the deposit or paton or mortgage. 

Article 147 of the Act of 1871 repeated the provisions of clause 15 
of Section 1 of the Act of 1859 so far as deposits and pawns were 
concerned and Article 148 repeated its provisions so far as mortgages 
were concerned.' 

In the case of a mortgage, tho Act of 1877 altered the law by 
providing a period of sixty years from the time when the right to 
redeem or the right to recover possession accrued, thus making tho 
starting point coincide with tho accruer of the cause of action. 3 

Article 145 of tho Act of 1877 was a re-enactment of Article 147 
of the Act of 1871, the provision as to acknowledgment, however, 
being omitted from tho third column, as a general provision as to 
extension of the period of limitation by an acknowledgment was 
made in Section 19 of that Act. 

The present Articlo simply re-enacts Article 145 of the Act 15 
of 1877. 

2. “Moveable property." — There is a difference of opinion as 
to whether tho words “moveable property" as used in this Articlo 
include money or other things which are intended to bo consumed 
in the using and are capable of being estimated by number, weight 
or measuro, and replacod by, such as, corn, wine, or money : in othor 
words, whether the words “moveable property” would include tho 
subject-matter of a contract of mutuum in Roman Law, that is, a 
contract of loan of something which is not to bo returned in specie, 
but which is to be replaced by something similar and equivalent. 1 
According to the High Court of Bombay, 2 and the gonoral trend of 
opinion of tho High Court of Calcutta, 3 th* words “moveable pro- 
perty” in this Articlo would include monoy or other things capablo 

2. (1919) A I R 1910 Mad 972 (985) . 40 Mad 1010 : 43 Ind Cas 31 (P B), Seels 
Kulli v. Kunhi Pathumma (Per Srinivasa Iyengar, J.) 

Note 2 

1. n&lsbury’i Laws of England, Yd. 1, pages 510, 611. 

2. (1B7G) I87G Bom P J 170, Vinayak v. Sadash it>. 

3. (1920) AIR 1920 Cal 1G7 (1G3):55 Ind Cas 515,M»nJ<i LalBose v.Ashutosh. 

(1907) G Cal L Jour 535 (537, 539), Gobtnd Prasad v. Patna Municipality. 

(Per Ilolmwood, J. — A return of current coin is a return »n specie.) 

(18S1) 12 Cal 113 (115), Upendralal Mukhopadhya v. Collector of Bajshahye. 

(1901) 31 Cal 519 (523) : 8 Cal W N 500, Administrator General of Bengal 
v. Sm. A'mfoAnmint Dassee. 

(191C) AIR 191G Cal 6G9 (870) : 31 Ind Cas 959, Ganyhan Chakraiarty v. 
Kahn Chandra. 

(1370) 11 Suth W R 491 (193) : 5 Ilcng L R 1G3, Gour Karayan Matumdar 
t. Brajanath KunJu. (Assumed ) 

(1GG9) 11 Suth W It 491 (192) : 3 Bong L R App 57, Gobind Chunder Sett 
t. Collector of Dacca. (Do ) 

(Out (1S7G) 25 Suth W'R 115 (115), Pusdha Kath Bose ▼. Bama 
Chum Mcokerjee. 

(1970) 11 Path W R 322 (322), Shumbco Chunder MulUck v. Pran 
Krulo Mull, cl..] 
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of being replaced. In Administrator General of Bengal v. Sm. 
Kristo Kamini Dassee* K made over certain Government Promis- 
sory Note Securities to I to be kept by him in deposit and, if necos- 
sary, to be used by him for raising funds, and I was to draw the 
interest accruing on the securities from time to time and pay the 
same to K, and in case I had occasion to pledge or sell the securities 
he was to redeem or replace the same on being required to do so by 
K It was held by Maclean, C J , and Stevens, J , that I was the 
“depositary" within the meaning of this Article, notwithstanding 
that the securities may not be returnable tn specie, if they wore 
returnable as securities, though replaced. Mr Justice Hill who was 
also one of the Judges constituting the Bench, dissenting from the 
above view, observed as follows : 

“An essential characteristic of a deposit properly so called is, 
that the thing deposited should not be used by the depositee 
and his liability is to return tn specie the very thing deposited, 
when his right to retain it has determined, the general pro- 
perty in the subject. matter of deposit remaining meanwhile in 
the depositor. It appears to me further that, although the 
loan was of tbo kind generically described as a loan for use, it 
fell under that particular species of gratuitous bailments, to 
which the term mutuum has been applied and of which the dis- 
tinguishing characteristics are that the property in the subject 
of the bailment passes to the borrower, and that he satisfies the 
obligation cast upon him by the contract, if he restores, not the 
actual thing lent, but some other thing of the same kind ” 

In Lala Gohnd Prasad v Chairman of Patna Mu ncipaltty* 
Mr Justice Mookerji observed that the Legislature used the word 
"specific" beforo the words "moveable property" whenever property 
was referred to, which was recoverable tn specie, that this Article 
did not uso the word "specific” before the words "moveable pro- 
perty” but that the words “moveable property” were held by the 
Privy Council in Asghar Ali v. Kurshedaltf in a case arising under 
Article 89 of the Act, to include money, and that therefore the 
words "moveable property” in this Article must be held to include 
also money. 

On the other hand, the High Courts of Allahabad, 7 Madras 8 and 

4. (1901) 31 Cut 319 (52S) 8 Cal W N 500 

5 (1907) G Cal L Jour 535 (539) 

G (1902) 24 All 27 (43) 23 Ind App 227 3 Bom L R 57C 8 Sar 112 (P C) 

7. (1694) 1G All 256 (259) 1694 All W N 73. Jasodo DiU v Formanond 

[See alv> (1919) AIR 1919 All 102 (103) 41 All C13 55 Ind Cas 45. 

A'aij/nn Mfll v Ktshen C/ta nd ) 

8. (1914) AIR 1914 Mad 4 (G) 22 Ind Ci« CO BnUiXruhnudu t .Varo-ona- 

attomi/ (Confirming AIR mu Mad 51 1 
(1915) AIR 1915 Mad 717 (719) 25 Ind Cis 812 .li-onjir t 

T'.a n Jrt VI m 1 4 1 i/.'.ngnr 

(1918) AIR 1918 Mad 72s (7301 4) Ind Cas 519 Goi IV ji * 

-Vumcijail Council Aunt 6.1) oram 

[But tec (18sS><5 Mad 351 (3521 San ,t. I .01 ' 3 
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‘ Lahore 0 have held that the words “moveable property” in this Article 
do not include money. In Balakrishnudu v. Naraycntaswainy, 10 
Sir Arnold White, C. J., stated the reasons why the expression 
movcablo property” cannot bo construed so as to include tnoney, as 
follows : 

41 The very .fact that the period of limitation is so long goes 
some way to indicate, to my mind, that the Legislature intended 
that the transaction to which so unusually a long period of 
limitation is applicable should not be the sort of transaction 
which is of every day occurrence — the lending of money and an 

agreement to pay on demand or on a specific date I would 

only add one other reason and that is that the words are 
‘against a depositary' or pawnee to recover movoable property 
deposited or pawned.” The word ‘pawnee’ which occurs in 
conjunction with the word ‘depositary’ seems to be wholly 
inappropriate to the case of money." 

It is submitted that the Madras view is correct on principle. 
Where tho specific coins handed over aro to be returned, they 
would bo ‘moveable property’ within the meaning of this Article." 

Government Securities 11 and a right to malikana 13 are also 
moveable property, but not a right of brit jujmanka ,** or land, or 
other immovable property. 1 * 

3. “Deposit” and "depositary,” meaning of. — A deposit 
of moveable proporty is a particular form of bailment of goods. 1 

0. (1019) AIR 1919 Lah 822 (323) : 47 Ind Cas 592 : 1919 Pun Ro No. 4, 

Dalxya v. Labhu Lam. 

(1882) 1882 run Re No. 74, Ganethx Lai v. Chunnt Lai. 

(1930) AIR 1930 Lah 029 (035) : 105 Ind Cas 723 : 17 Lah 737, Municipal 
Committee, Amritsar v. Italia Lam. (Quaere.) 

10. (1914) AIR 1914 Mad 4 (0) : 22 Ind Cas 00. 

11. (1919) AIR 1919 All 102 (103) : 41 All 043 : 55 Ind Cas 45, Kalyan Mai v. 

Kxshen Chand. 

(1919) AIR 1919 Lah 322 (323) : 47 Ind Cas 592 : 1919 Tun Ro No. 4, 
Aifijvj v. Labhu Lam. 

(1882) 18S2 Tun Re No. 74, Ganeshi Lai v. Chunnxlal. 

(1891) 10 All 250 (258) : 1891 All \V N 73, Jasoda Dili >. Parmanand. 

22. (1933) A I R 1933 P C 110 (112) : 173 Ind Cas 012 : 32 Bind L R 42C, Md. 
Ilabibul JIaq v. Seth Txkam Chand. 

(1901) 31 Cal 519 (52S) : 8 Cal W N 500. Administrator General of Bengal v. 

Knsto Kammi Da sue. (On appeal from 7 Cal W N 470 ) 

(1931) AIR 1931 Cal 87 (91. 92) : Cl Cal 119 : 150 Ind Cas 399, Lsbhu 
Dhusnn v. Ana, 1 1 Lath 

13 (IBM) 2 Bn lb W R 1C2 (103). J. Lyons t. LaJ Chunder Shxleressur Loy. 

14. (1883) 10 Cal 73 (71) . 13 Col Lit 203 : 8 Ind Jur 197, Laghca Pandey J, 

Kassy Pares/. (Under Hindu law It is i mm ova Me property ) 

15. (1*07) 4 Bom II C R A C 155 (ICO, 102). AuIAatai v. Shama. 

(1370) 2 N \V P II C R 43 (13). Dnorjun r. Chaxna. 

Note 3 

1. (1921) AIR 1921 Cal 410 (118) : f,9 I. C. 900. JVomofh Lath r. Prodymno. 

(1910) 5 Ind Cas 1 (3): 83 Mad 5G, Gangsnent Kondlah ▼. Kondafya Loidxi. 
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In Coggs v. Bernard, Lord Holt stated the law of England as 
regards bailments very mucli as it is to bo found in the Digest 
and Institutes of Justinian using, with slight variations, the terms 
there given to describe the different kinds of bailments. He divided 
bailments into six classes * — 

(a) Depositum • — The deposit of a chattel with the bailee, 

who is stmply to keep it for the bailor without reward or 
recompense. 

(b) Mandatum — Whore the bailee has, without reward, to do 

6omo thing for the bailor or with the chattel bailed. 

(c) Conimodatum — Where the bailor, without recompense, lends 

a chattel to the bailee for him to use. 

(d) Ptgnus : — Sometimes called Vadium or pawn, whero the 

bailee holds the chattel confided to him as a security for a 
loan or debt, or the fulfilment of an obligation. 

(e) Locatio rei — Where the goods are lent to the bailee to bo 

used by him for hire. 

(f) Locatio opens factcndi — Whero goods are dohvered to be 

carried or something is to bo done about them for a reward 
to be paid to the bailee. 

A deposit of chattel m English law means the depositum in the 
Roman law, i. e , the first of the six classes above mentioned, namely, 
a bailment of a chattel to bo kept for the bailor and returned upon 
demand without recompense. 11 * There is a difference of opinion 
whether the word "deposit" in this Article moans the same thing as 
the depositum in Roman law or has a wider meaning so os to include 
other classes of bailmont also In the undermentioned cases, 2 tho 
High Court of Calcutta took tho view that tho word "deposit" in tho 
Article is used in accordance with tho old use of the word depositum. 
In later cases, however, tho same Court has taken the view that tho 
word has been used in tho Article in a wider senso than that of 
depositum. In Gangahari Chakravarti v. Kabm Chandra , s where 
one P made over certain ornaments to B, a goldsmith, to bo molted 
and mado into new ornaments, it was held in a suit by P to recover 
tlie gold or its price that Article 145 applied so far as tho first of tho 
alternative prayers was concerned. It may be noted that tho transac- 
tion was in the nature of a locatio opens faciendi, the sixth class of 
bailment mentioned in the English case of Coggs v. Bernard'* above 


la 02 E R 107 (103) : 1 Stn L C {11th Edn ) 173 : 3 L D Raym 900. 
lb. llalsbury’s Laws of England, Vol. 1, page 526 
Set of» Wharton's Law Lexicon : ‘‘Deposit". 

2. (1SSS) 1C Cal 25 (29), Jsfiur Chunder v. Jtbun Kuman. 

(1891) 19 C»1 23! (211), Secretary of Slat* v. J’aari JI». (Overruled cn 
another point by 20 Cal 51 ) 

(1S70) 14 Suih \Y R 322 (322), Sfcuwboo ChunJer v. Tran Kni'j. 

3. (1916) AIR 1916 Cal 869 (870) : SI Ind Ca* 939. 

Lin. 110 
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referred to. In Bibhu Bhusan v. Anadi Nath* where the transaction 
\vas in the nature of a commodatum, or loan of chattel for nse of the 
bailee without roward, it was hold that a suit for recovery of the 
property was governed by Article 145, on the ground that the word 
deposit” has been used in the Article in the simple sense that when 
one naan’s property was handed by that man to another, the latter 
became a depositary of it. 

The decisions of the Madras High Court also are conflicting. In 
K Narayanastoamy v. Aiyasamy , 5 whore A gave B twenty loose rubies 
in order that B might give thorn to a goldsmith and have them made 
into a jowel and on tho failure of B to do so, A sued him for the 
rubies or their value, it was held by Mr. Justice Sadasiva Iyer that 
tho transaction was a mandatum and not a deposit in the legal sense 
as the moveable proporty bailed was not itself to be returned in the 
condition in which it would naturally remain at the time of the 
return, (along with any natural accretions, if any such accretions 
'happened to bo added) but tho defendant promised to have some 
work performed in connexion with the rubies and to deliver a jewel 
‘into which the said rubies bad to be worked. In BalaJcrishnudu v. 

1 Narayanaswamy Chetty , 6 it was held by Wallis, J., that tho word 
"deposit” in tho Article must be taken to mean the sort of bailment 
known to lawyers under that name in tho li^oman law of bailments 
which was accepted by Bracton and afterwards by Lord Holt in 
Coggs v, Bernard 7 He further obsorvod as follows ' 

“This depositum is a bailment of a specific thing to be kept 
for the bailor and returned when wanted as opposed to commo- 
datum where a specific thing as a horse or a watch is lent to 
tho bailee to be used by him and then returned ; and both are 
contrasted with mutuum where corn, wine, or money or other 
things are given to be used and other things of ■ the same nature 
and quality are to be returned instead. In my opinion there is 
no ground for holding that in the Acts of 1859 and 1871 tho 
word ‘deposit' in the Sections and Articles already referred to 
included so-called deposits o! money or other things which were 
. not intended to be kept but to be used, and there is nothing in 

. the Acts of 1877 and 1908 to show that any different construc- 

tion should now be put on Articles 133 and 145, 

"The framers of those Acts were lawyers and must be taken 
to have used the term deposit in the ordinary legal sense. This 
conclusion is not, I think, in any way affected by the fact that 
in 1877 the Legislature introduced a new Article 60 which 
speaks of "money deposited under an agreement that it shall be 
payable on demand,” thus using the word "deposit’' not in its 

legal but in its popular sense.” 2_ 

4. {1934} AIR 1934 Gal 87 (91) G1 Gal 119 : 150 led Cas 393. 

6. (1913) 18 Ind Cas 921 (921) (Mad). 

6 (1914) AIR 1914 Mad 51 (53) • 37 Mad 175 : 24 led Cas 852. 

7 92 E R 107 (111) : 1 Sm L C (11th Edn ) 173 : 2 L D Raym 909. 
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The decision of Wallis, J.,iwas affirmed on appeal in Balakrish- 
nudu v. Narayan asicamy Chetty, 8 and Sir Arnold White, C. J., 
entirely concurred in tho reasons stated by Wallis, J. A contrary view 
has, however, been taken in Krishtappa Chetty v. Lakshmt Ammal , e 
namely, that the word ‘deposit’ in tho Article has not been used in 
the limited sense of dcposttum but in a wider senso as including a 
commodatum,i. e., a bailment for the uso.of the bailee. Schwabe, C. J., 
observed that the Legislature meant to use simple and plain language 
and in using the words “deposit” and “depositary” they meant 
simply to say that when one man’s property was handed by that 
man to another, he became a depositary of it unless there was some- 
thing in tho terms of the handing over which would prevent his 
being treated as a person with whom it was deposited at all. "It is 
almost impossible,” observed his Lordship further, "that, when they 
were making a period of thirty years applicable to cases of goods 
handed over either for safe custody or in pledge, they should have 
intentionally made a shorter period for cases of goods handed over 
for the advantage of the porson to whom they wore handed. It 
would bo most illogical to allow a shorter period m tho case when 
the “depositee,” if I may use the word, gets the advantage than ig 
allowed in the case whore tho depositoo is merely doing something 
for the advantage of tho depositor, and it is to bo observed that cases 
not coming under Article 145 come nowhere, unless indeed they can 
bo brought within tho words of Articlo 49.” 

In tho undermentioned caso, 10 in which tho question was whethor 
a deposit of money was covered by this Articlo, the High Court of 
Lahore held that a deposit of money was not within this Article and 
rested its decision on the view expressed by Wallis, J , in Bala- 
hrtshnudu v Narayanaswamy Chetty 11 In Gurhakhsh Singh v. 
Khar ait i Bam, 18 which was a case of a bailment of jewels for uso 
by tho defendant at a wedding without recompense, tho samo High 
Court hold that this Article applied on tho ground that the fact that 
tho defendant was “allowed to use the same did not tako tho 
transaction out of the category of deposits as that expression is used 
in Articlo 145.” 

Tho Chief Court of Oudh has adopted tho samo view as that of 
Wallis, J , in Balakrishnudu's case u and has held that a bailment 
in tho nature of a commodatum is not within Article 145 11 

It is submitted that tho view expressed by Wallis, J., m Bala . 
hrishnudu’s case u referral to above is correct on principle Clauso 15 
8. (1914) A in” 19 11 Mad McP 22 Ind Cas CO. 

0 (19-23) AIR 1923 Mad 57S (5*0) 72 Ind Cas 812. 

10. (1919) A I K 1919 Lata 322 (323) 47 Ind Cas 592 . 1910 run Re No 4, 

Diitijw v. LabhuiHam. 

11. (1911) AIR 1914 Mid 51 (53, 51) 37 Mad 175 2UnlCasS52. 

12. (1930) AIR 1930 Lah 913 (911) 129 Ind Cas 199 

13 (1930) V I R 1*130 Oudh S95 (390, 397) 120 Ind Cas CS2 C Lcci 60, 
v ShnhnJ’j 

11. (1911) V I R 1911 Slid 51 (53, 51) 37 Mai 175 21 Ind Cas 652, L.'i'TuV 

«ti fu v NViMyimajKMray. 
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Article 143 of Section 1 of the Act of 1859 used practically the same words as 
Notes those that have been used in this Article, and it had been held in 

3 4 cases arising under that Act that the clause should be construed with 

reference to the law of limitation in England 15 and that the word 
“deposit" in the clause referred to the "depositum" of the Roman 
law and not to commodatum or any other form of bailment. 16 The 
Legislature in enacting Article 147 in 1871 (corresponding to this 
Article) must have been aware of the earlier decisions and would 
have used different language than that used in clause 15 of Section 1 
of the Act of 1859 if a wider meaning was considered necessary to be 
given to the word ‘‘deposit,” Again, the word "deposit,” with reference 
to deposit of chattel, has a definite and settled meaning in English 
law, and where the same word is used by the Indian Legislature, it 
must be understood in the same sense unless there is any indication 
to the contrary 

In execution of a decree, certain moveable property was attached 
under the provisions of Order 21 Rules 44 and 45 of the Civil 
Procedure Code and put into the custody of a sapurdar. X objected 
to the attachment and the Court upholding the objection, ordered 
the sapurdar to return the property to thB objector It was held that 
the order created the relationship of depositor and depositary Between 
the objector and the sapurdar and that a suit by X for recovery of 
the property from the sapurdar was governed by this Article. 17 

A entrusted a jewel to B to procure a loan for A B pledged the 
jewel and obtained the loan. After the loan was paid off, B got back 
the jewel and retained possession of it. On B's refusal to return the 
jewel to A, the latter sued B for recovery thereof. It was held that 
as there was no agreement that after the repayment of the loan the 
jewel was to remain in deposit with B, the suit was not governed by 
Article 145 but was governed by Article 49. 1S 

4. Articles 49 and 145. — It follows from the discussion in Note 2 
ante that the words "moveable property” in this Article mean, with 
reference to the context, moveable property recoverable in specie, in 
other words, specific moveable property. Article 49 ante provides a 
period of three years for suits for "other specific moveable property 
or for compensation for wrongfully taking or injuring or wrongfully 
detaining the same." It is a general Article applicable to suits for 
recovery of specific moveable property and this Article is a special 
Article providing for suits for recovery of specific moveable property 
deposited or pawned 1 Where therefore this Article as well as Article 49 

15. (1667) 4 Bom H 0 R A C 155 (162), Radhdbai v. Shama. 

16 (1870) 14 Suth W R 322 (322), Shumboo Chunder v. Pran Krxsto. 

17. (1924) AIR 1924 Nag 12 (13) 75 Ind Cas 787, Laximxckand v. Dulichand . 

18 (1911) 12 Ind Cas 207 (208) 35 Mad 636, Gopalsamy Iyer v. Subramamya 

Sastr *. 

Note 4 

1. (1921) AIR 1921 Cal 416 (418). 69 Ind Cas 900, Promoth Nath v. Prodymno 
Kumar. 
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cover a particular case, the former will prevail ovor the latter in 
accordance with the general principle of interpretation of statutes 
that a special provision will prevail over the general. 2 

A somewhat different view has been expressed in Enshtappa 
Ghctty v. Lakshmi Ammal, 3 that Article 49 is not dealing with 
articles deposited m any sense at all and that therefore there is no 
question of that Article applying to cases falling under this Article. 
In Md. Habib-ul-IIag v Tikam Chand* where Government Promis- 
sory Notes were left by A with B and it appeared that they must 
have boen so left either as security for the loan borrowed by A from 
B or for safo custody, it was held by their Lordships of the Privy 
Council that in either case a suit by A against B for recovery thereof 
would bo governed by Article 145 and not by Article 49 

Where tiiis Article applies to a case, the mere fact that a demand 
has been made for the property and has been refused, would not take 
the case out of tho applicability of this Article and bring it within 
Article 49 s The contrary viow expressed in the undermentioned 
cases 6 is against the general trend of opinion and does not sccra to ho 
correct. 


5. Suit against heirs of depositary or pawnee.— In Promoth 
Nath Mallich v Prodyumno Kumar Mullick, 1 Mr. Justico C. 0. 
Ghose observed that bailments aro of two kinds, \oluntary and 
involuntary, that where A makes a deposit with B, B is a voluntary 
bailee, that if B dies, his heir is au involuntary baileo who may also 
bo described as a ‘‘depositary" and that a suit against tho heir would 


(1910) 5 led Cas 1 (1) S3 Mad 50, Oanytnem Kondiah v Xcndappi Natdu 
(1928) AIR 1928 Rang 309 (310) 110 Ind Cas 403 0 Ring 517, Ma Shut 

On v ,1/atr .Sait 


2 (1902) 20 l(om 430 (432) 4 Bom L R 72, Xarmadabat \ llhaianishankar 

3 (1923) AIR 1923 Mad 578 (579, 5S0) 72 Ind Cus 842 

4 (1938) A I It 1933 I> C 110 (112) 173 Ind Cas 012 32 Sind L R 42G 

8 (1910) A_I R 1910 Cal 809 (870) 31 Ind Cas 959, Caivjaharx Chakrabarlx \ . 
Nab\n Chandra 

(1921) A I It 1921 Cal 410 (118) 09 Ind Cas 900, r r omoth Nath v. Frod- 


yomno Kumar 

(1929) AIR 1929 Cal 143 (144) 107 Ind Cas 473, Ajnesuar Karmarkar \ . 
TifliJdsh Chandra 

(1931) A I It 1934 Cil 87 (90, 91) 01 Cal 119 150 Ind Cas 39*. Ihbhu IShu- 
shan v .Itiarh Nath 

[See alvj (1^95) 1895 Rom l* 2 213. fianapatram Jitra Chand v 


JNirWiMaii* Aarsta.is 

(1902) 20 Bom 430 (432) 4 Horn L It 72, AVirmatfatai v. Fharam- 

thankar 

(1910) 5Tnil Ca» 1 (2) 33 Mad 50, Gttnjineni Kondiah v. KonJa/pt 


(19>) AIR 1928 Ran* 309 (310) 11G Ind Cas 4Cs 0 Rang 547, I/a 
Shu eons .Va Sate ] 

6 (1899) 9 Mad L Jour 51 (50), Jlamaknshna tleJJi \ i’anajM O our. Jan 

(1919) A I It 1919 VH 102 (103) 41 All 013 55 Ind Cas 45 Kaly m Hal *. 

A'tiJicrt Chart >1 

Note 5 

1 (192 1) A I It 1921 C U 41G (419) 09 Ind C u, 900 
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therefore be gorornod by this Article. In Bibhu Bkttsan Dutta v. 
Anadi Nath Butt 2 a Bench of the Calcutta High Court dissented 
from the view expressed in Promolhnath's case 1 that the heir of a 
deceased bailee is an involuntary bailee, but camo to the conclusion 
that a suit against the heir would nevertheless bo governed by 
Article 145. It was observed that by the death of the bailee the 
bailment comes to an end (Section 1G2 of the Contract Act), but that 
tho character of tho transaction, in so far as it is a deposit is not 
altered, and that the person in whose hands tho thing deposited 
comes, if it does by virtue of his succeeding to the estate of the 
original depositary, becomes a depositary all tho same for the 
purposes of this Article. The High Court of Madras has held that in 
tho case of a depositary or pawnee it cannot bo Baid that the contract 
of deposit or pawn comes to an end on the death of the depositary or 
pawnoo ahd that thorofore this Article will apply to a suit against 
the legal representative of the depositary or pawnee. 3 Section 162 of 
the Contract Act was not referred to 

See also the undermentioned case 4 where tho Article has been 
applied to suits against the legal representatives of the original 
depositary or pawnee. 

6. Starting point. — .Time, under this Article, runs from the date 
of tho deposit or pawn and the poriod of limitation is thirty years 
from that date la And this is so, notwithstanding a contract betwoen 
the parties fixing a timo before which the depositor or pawnor could 
not recover the property from tho bailee 1 The principle appears to 
be tho same as in tho case of loans of money whero time runs from 
the date of the loan oven though tho loan is stated to be payable on 
demand. See Note G to Article 59 ante. Domat, in his Civil Law, 
states the reason of tho rule as follows : 

“A deposit is a covenant by which one person gives to another 
something to koop which he is to restore whenever the depositor 
shall think fit to call for it. Tho deposit ought to be gratuitous, 
for otherwise it would be a hiring and the letting to hire where 

the depositary would let out his care Since it is the 

nature of the deposit that tho things are not deposited for the 
behoof of tho depositary, as things lent are for the use of the 
borrower, but for the bare advantage of tho depositor he may 

2. (193 1) A I R 1934 Cal 67 (92) : 61 Cal 119 : 150 Ind Cas 893. 

S. (1925) AIR 1925 Mad 185 (185) . 81 Ind Cas 1026, Krtshnaswami Iyengar 
v Gopalaehartar. 

4. (1930) AIR 1930 Lah 913 (914) : 120 Ind Cas 190, Gurbalhsh Singh v. 
Kharaiti Bam. 

Note 6 

la (1872) 1872 Pun Re No. 23, Gyan Chand v. Mohumda. 

1. (1919) AIR 1919 Mad 972 (935) ; 40 Mad 1010 : 43 Ind Cas 31 (F B), Seeli 

Kulti v. Kunht Pathumma. 

(1910) 5 Ind Cas 1 (2, S) . 33 Mad 56, Gangineni Kondiah v. Kondappa 
Naidu 
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take back the thing deposited whenever he pleases, even although Article 153 
the time of restitution were regulated by contract." 2 Notes 

5 7 

The reason why such a long period of thirty years has been fixed 
for suits for recovery of deposits and pawns, has been stated by 
Doyle, J., of the Bangoon High Court, as follows : 

“It is significant that Section 10 of the Limitation Act does 
not allow limitation to bo set up at all by a trustee in the case 
of an express trust. It is only reasonable therefore to supposo in 
cases like the above where there is a transaction in the nature 
of a trust that the law would contemplate a longer period of 
limitation against a wrongdoer than in cases where no trust of 
any kind had been established." 3 

7. Nature of suit must be ascertained from the plaint. — 

'Where tho plaintiff alleges in his plaint that be made a deposit with 
the defendant of moveable property, and tho defendant's statement 
is a mere denial of the plaintiff’s allegations, and no evidence is 
adduced, it is the plaintiff’s allegation and averment in the plaint 
that should bo looked to as the sole basis for considering what 
period of limitation is applicable to tho case, and not any case that 
may be set up m defence 1 

A suit for redemption of a pledge is a suit to " recover moveablo 
property pawned” within the meaning of this Article 3 


1 46 . Before a Thirty years. When any part Article 146 
Court established by of the princi- 

Royal Charter in the pal or interest 

exercise of its ordinary was last paid 

original civil jurisdic- on account of 

tion by a mortgagee to tho mortgage- 

recover from tho mort- debt, 

gagor the possession of 
immoveable property 
mortgaged. I 

* Act of 1877 
Sune as above 

Act of 1871 

First and third columns Same as above 
Second column * "Sixtv jears " 

2. Domat’s Ci\»l Law, S-u C91, CM, G97, cited in 5 led Cas 1 (it TP 2 and 3). 

3. (IMS) AIR IMS Rang 309 (310) . C Rang 517 11G Ind Cas ICS, ifa Skve 

On v. Va Saif 

Note 7 

1 (1925) AIR IM5 Mad 1«5 (1 5 5) SI Ind Cas 102G, Krtsknuvran 3 

\ (tejvilafl.arnr. 

2 (l^DO) 15 Com 80 (32), Yaslitrdi’i JfnlfJianJ v. J/irirani S'lniran. 
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Article 146 
Notes 
1—3 


Synopsis 

1. Legislative changes. 

2. Scope and applicability of the Article. 

3. Starting point of limitation. 

4. Applicability of Sections 20 and 21 to suits for possession. 

Other Topics 

Article 135 and this Article ... ... ... ... See Note 2 

No pajment made — Starting point of limitation ... See Note 3, Tt 4 
Payment hy whom to be mada ... ... Sec Note 3, Pt. 3 <S. F-N (3) 

1. Legislative changes. — There was no corresponding provision 
to this Article in Act 14 of 1859, and suits for possession by a 
mortgagee were governed by Section 1 clause 12 of that Act, which 
prescribed a period of twelve years from the time the cause of action 
arose. By virtue at Section G of that Act, it was provided that with, 
regard to suits “in the Courts established by Boyal Charter by a 
mortgagee to recover from the mortgagor the possession of the 
immovable property mortgaged, the cause of action shall be deemed 
to have arisen from the latest date at which any portion of principal 
money or interest was paid on account of such mortgage-debt." 

Article 149 of Act 9 of 1871, corresponding to this Article, pres, 
cribed a period of sixty years. The sixty years' period was reduced 
to thirty years under Article 147 of Act 15 of 1877, the language 
of which was similar to this Article. 

2. Scope and applicability of the Article— This Article deals 
with suits for possession by a mortgagee before a Court established by 
Royal Charter tn the exercise of its ordinary original civil jurisdic- 
tion. Article 135 supra, deals with such suits in Courts not estab- 
lished by Koyal Charter. Unlike Article 135, this Article is restricted 
to suits for recovery of possession from the mortgagor } 

3. Starting point of limitation. — The starting point of limita- 
tion under this Article is the date when any part of the principal or 
interest vtas last paid on account of the mortgage-debt, and not the 
date of payment fixed in the mortgage deed or the date of default 
in making payment. 1 Referring to this exceptional provision in the 


Act of 1859, Section 1 clause 12 and Section 6. 

Limitation of To soils for the recovery of immoveable property or of 
tiL'che years Suits any interest in immoveable property to which no other 
for immoteable pro - provision of this Act applies— the period of twelve years 
peril/ from the time the cause of action arose. 

6 In smts in the Coarts established by Royal Charter 
P ° l «r* a * * by a mortgagee to recover from the mortgagor the posses- 
1? 1 ”, , ir * *?***!* sion of the immoveable property mortgaged, the cause of 
ts y or Sag action shall be deemed to have arisen from the latest date 
vijJ' f at which any portion of pnncipil money or interest was 

«" ia ° n o' »”>> ®orts4> debt. 

Article 146 — Note 2 

1. See (1830) 12 Cal 614 (618, 619), Shumomoyee Dasi v. Snnath Das. 

Nate 3 

1. (1SS7) 14 Cal 464 (482) . 11 Ind Jar 414, Lutchmiput Smjh v. Land Mort- 
gage SanK of India Ltd 
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corresponding Section 6 of Act 14 of 1859, their Lordships of the Article 496 
Judicial Committee observed as follows : Note 3 

* It may, however, have been deemed necessary to introduce 
the exception stated above, in order to put mortgages in the 
English form, when put in suit in the Su|)reroo Court which 
was generally governed by English law, upon the samo footing 
as that in which English moitgages are under the existing 
Statutes of Limitation , and their Lordships dealing with suits 
upon mortgages m the ordinary Courts in India, might, in tho 
simple case of a moitgagee and his mortgagor pei nutted to remain 
in possession so long as he paid interest, have found ground for 
considering that there was a permissivo possession, and that a 
new cause of action and right of entry accrued when that 
permission ceased "* 

The third column speaks of payment of interest or principal on 
account of the mortgage debt but does not specify as to who should 
make the payment In Lewm v Wilson, 3 the Judicial Committee m 
construing Section 30 of Capita 84 of the Consolidated Statutes of 
New Brunswick, tho language of which was similar to this Article 
with regard to the starting point of limitation, observed as follows 
“The prmciplo . established by authority is, that tho only person 
by whom a payment cm he made to stay tho currency of tho Sta- 
tute, is the mortgagor, or some person in privity of estate with him, 


2. (1871) 16 Suth WKPO S3 (31, 35) 11 Moo lud App 111 8 Bang L It 101 

2 Slither 180 2 Sir 711 (P C), Drojonnth Koondoo Choudhry v 
Khelut Chunder Ghose 

3. (1886) 11 \pp Cas C39 (016, 617) 55 L J P C 75 55 L T 410 

Sec also the fottou x»g Enrjhsh cans 

(1831-82) 30 W R (1 ug) 327 (323) 51 L J Ch 391 19 Ch D 539 4G L T 

350, Ilarlock v Ishbcrry (Pajmuit of ruit bt tenant of the r,iort- 
glgor to the mortgagee is not pijmeut of interest or principal for the 
mortg igo ) 

(1835 86) 31 W R (Eng) GOO (691) 55 L J Ch 783 11 3pp Cas 123 GILT 
811, Xeitbould v Smith (Pat ment of interest b) martgigor after he 
had parted tt ith ecpiit) of redemption held insufficient to keep alive 
tho mortg igo ) 

(1661) 145 RR 79 (SI, 85) 11 II LC 115 10Jur(ss)h55 11 L T (v S) 

C3 13 W R 20 4 N R 520. Chliinvtri/ \ f.ians ( V pat me lit In a 

receiver appointed at the ni-tanc. of the mortg ign os. r -< ter il mort- 
gigcd estites "ns hild to bo suflii lent though in punt of fact tha 
receiver lnd mil) been m possession of oui of those istitis ) 

(183S 89) 37 \V R (Eng) Dig Ctl 111(1121 Bmfn/t Onrn f/MJ. pat meat 
of i uteri st to the idinmistrat ir of m.rtgigei » t»Ufe pnviiu. the 

(1889 90) 33 \\ R (Eng) 05 (W>) 59 L 3 Ch 91 13 Ch D 1C. 01 L T 032, 
In re f’rtsbti Allism t I'lisbu (Pat meat bt suntt ) 

(1S79 SO) 29 W R (l.ilg) 901 (907) lie xlh t Pujh ( llell aft r the institu 
turn of >ult for foreclosure t»nn uwltoruii against the mortgagw.- 
pl ini tiffs and the eflott of the duns, for f mlosun wa» t<> gist tho 
pluntirts, an indef. »-iUe right l . p^-^ion ) 

(1591-95) 43 \V U (Eng) 327 (32") 1 Ch 219 MLKhM ' 1 L T 755 
13 R 75, KitMr \ f'.tirfhomr 

(1397-9") 1C. W R (Eng) 56 (V9) Go L J 1 } IS TO) (1'9T) L B 2 i» 13 M3 
77 L T 35, Thornton t. France 
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Article 146 
Notes 
3—4 


or the agent of one of them. It will have been seen that their Lord- 
ships think it necessary to qualify that doctrine.” Their Lordships 
eventually held that. “In this case their Lordships think it sufficient 
to say that payments made by a person who under the terms of the 
contract is entitled to make a tender, and from whom the mortgagee 
is bound to accept a tender of money for the defeasance or redemp- 
tion of the mortgage, are payments which by Section 30 give a new 
starting point for the lapse of time ” 

The third column of this Article assumes or presupposes a pay- 
ment for interest or principal on account of the mortgage-debt. But 
supposing there is no such payment at all, when does limitation start 
in a suit for possession by the mortgagee? The High Court of Bom- 
bay 4 * * * characterized tho language used by the Legislature in the third 
column as being “very awkward and defective.” In the case cited 
below, 8 Garth, C J., observed : 

“If it were necessary for us in this case to put a construction 
upon that Article, I should be much disposed to bold that it is 
applicable to those cases only where some part of the principal 
or interest has been paid, and that in other cases the ordinary 
twelve years* limitation would apply. In cases where any part- 
payment could be proved, the presumption that would arise 
from lapse of tune (which is the principle upon which all Limi- 
tation Acts are founded) would not arise, or at any rate it would 
not be nearly so strong as in a case where no part-payment had 
been made And this might in some degree explain the extra- 
ordinary length of time which is allowed to a mortgagee under 
Article 149.” 

In the same case, Markby, J., pointed out : 

“This would seem as if the clause only applied to transactions 
''where something had been paid, principal or interest ; and there 
may be a good reason for this , for where some part of the prin- 
cipal and interest has been paid, there is not likely to be any 
dispute as to the original transaction, of which the payment 
operates as an acknowledgment." 

4. Applicability of Sections 20 and 21 to suits for possession. 

— Sections 20 and 21 of the Act apply only to suits for recovery of 
debts, and not to suits for recovery of possession. See Note 4 to 
Section 20 ante , and also tho undermentioned case. 1 


4 (1877) 3 Boro 312 (330, 332), Ganpat Pandurtinq v. Adarji Dadabhai (Suit 

for foreclosure — Held, whether Article 132 or Article 149 of Act 9 of 
1871 applied, the suit having been filed within twelve years from date 
of mortgage is not barred ) 

5. (1879) 4 Cal 2S3 (296, 303) 3 Cal L R 336, Ram Ckunder Ghosaulv. J ujgut 
Alonniohxney Dabee 

Note 4 

1. (1903) 26 All 167 (170, 171) . 1903 All W N 223, Anwar Husain v, Lalmir 
Khan • 
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1 A 6 A- 15 By o r on Thirty years, 
behalf of any local au- 
thority for possession 
of any public street 
or road or any part 
thereof from which it 
has been dispossessed 
or of which it has dis- 
continued the posses- 
sion. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “By or on behalf of any local authority.” 

4. “Public street or road.” 

5. “Dispossessed or of which it has discontinued the 

possession.” 

6. Effect of bar of suit by expiry of period prescribed 

by this Article. 

Other Topics 

Applicability of Article— Essentials . . . . See Note 2 

Suit barred by limitation— Whether local authority can proceed under 

Municipal statute bee Note C , Pts 3 to 6 

Suit by or on behalf of Local Government— Article not applicable 

See Note 3, Pt 2 

Suit by private person—Article not applicable See Note 3, Ft 1 

Suit for possession of Crown lands entrusted to local authority— Article 

not applicable ... ... See Note 4, Ft 7 

1. Legislative changes. — This Article was first introduced in 
the Act of 1877 by Act XI of 1900. Prior thereto, suits contemplated 
by this Article were hold governed by the twelve years’ period of 
limitation. 1 

2. Scope of the Article. — This Ai tide applies to suits by or on 
behalf of any local authority for tho possession of a public street or 
load fiom which ’t has been dispossessed or of which it has discon- 
tinued the possession In Older therefore that this Article may apply, 
it is necessary that — 

1 The suit must bo by or on behalf of any local authority. 

Sec Note 3 below 

* Act of 1877 

Ku >e i« al« xe 

Ko!t —This Article was added to tLc \ct of 1*77 tx \ct XI cf 1000 

Article 146 A — Note 1 

1 llt'lb) AIR 1010 M id ( 13 ft 14) 17 lid «. i% 1*- illOj S- Mad C. Rskk- 

lu liras mu it v I iJti.rj .liiinuijxii ti'iitu 


The date ot the Article 146 A 
dispossession 
or disconti- 
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2. It most be one for possession. 

3. The subject-matter of the suit must bo a public street or 

road or any part thereof. See Note 4 below. 

4. The local authority must have been dispossessed of such 

street or road or must have discontinued possession 
thereof. See Note 5 below. 

3. "By or on behalf of any local authority.” — This Article 
applies only to suits by or on behalf of any local authority. It does 
not apply to a suit for ejectment by a private person against another 
in respect of a specified field, although the fiold has been recorded as 
part of a thoroughfare and shamilat-i-dch 1 Nor does it apply to suits 
by or on behalf of the Local Government. In Basavestcaraswami 
v. Bellary Municipal Council , 2 where a suit was filed against the 
Municipality as well as the Local Government for a declaration of- 
ownership regarding a ptal put up over a drain, it was held that 
although the plaintiff had established title by prescription as against 
the Municipality by reason of his possession for over thirty years, 
inasmuch as the drain over which the pial was put up originally 
belonged to the Government, the plaintiff had acquired no title 
by prescription against the Government because ho had not been in 
possession for sixty years 

4. “Public street or road.” — A "road” is a general term 
meaning a way or a passage 1 A public road is a road which the 
public has a right to use. A "street” is a town or village road that 
has houses on one side or both of it, 2 and a public stroet is a street 
which the public has a right to use. 

The word “road” is not confined to the portion actually usod by 
the public, but extends also to side lands which are kept as parts of 
the road for the purposes of the road though they may not bo 
actually used by the public. A too narrow construction cannot be 
put upon the expression "public street or road” in this Article, as it 
is intended to safeguard the interests of public bodies which arc not 
expected to be as vigilant over their rights as private individuals. 3 

“Street" includes the drains or ditches on either side thereof.* 
Note 3 

1. (1912) 15 Ina Cas 285 (266) : 1912 Pun Re No. 124, Ackar Singh v. Badhawa 
Singh (Held, Article 120 applies.) 

2 (1916) AIR 1916 Had 613 (615, 617) 39 Had 6 • 17 Ind Cas 158. 

Note 4 

1. Wharton's Law Lexicon. 

2 Concise Oxford Dictionary. 

3. (1923) AIR 1923 Cal 485 (487) 112 Ind Cas 24, Anukul Chandra v. Dacca 
District Board. 

[See also (1S90) 17 Cal 634 (685), Bam Chandra Ghose v. Bally 
(“Road” in cl 5 of S. 217 of Bengal Act III of 
1834 is not limited to roads \ested m the Municipal Commis- 
sioners but include paths over which the public have a right of 
way )) 

4 See the definition of “Public Street” in Section 3 of tho Madras District 
Municipalities Act, 5 of 1920. 
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As to what is sufficient evidence to establish that a road is a 
public road, see the undermentioned eases. 5 

The Article applies only to suits lor the possession of any public 
street or road It does not apply to suits for possession of other 
property 6 Thus, it docs not apply to a suit for possession of Crown 
lands entrusted to the local authority for management 7 But tho 
Article is not restricted to suits for possession of streets or roads 
formed by the local authority on lands belonging to or acquired by 
it in proprietary right. In Sundaram Iyer v. Municipal Council of 
Madura, 8 Mr. Justice Bhashyam Iyengar observed as follows . 

”1 do not think that the new Articlo (146 A) can be reasonably 
restricted to streets or roads formed by the Municipality on 
lands belonging to or acquired by it in proprietary right. Tho 
operation of Section 28 of the Limitation Act (XV of 1877) upon 
this new Article will be to extinguishthe right of highway on tho 
expiration of thirty years from tho date of dispossession of the 
Municipality by encroachment and thus freo the land from tho 
burden of the highway, if tho person encroaching upon tho 
highway bo the owner of tho land. If tho owner of tho land 
on which the highway exists bo a third party, an encroachment 
of a permanent character on the public highway will also, as a 
general rule, operate as occupation of the soil and dispossession 
of the owner of the soil equally with the Municipality, and his 
ownorship will be extinguished in favour of the trespasser at tho 
expiration of the ordinary period of limitation, u z., 12 years, and 
at the expiration of 30 years tho ownership thus acquired by tho 
Wrongdoer will bo freed from the burden of the highway. But, if 
the highway has been dedicated to tho public by tho Crown, tho 
right of the Crown as owner of tho land can bo extinguished 
only at tho expiration of sixty years' adverse possession or 
occupation by tho trespasser ” 

5. “Dispossessed or of which it has discontinued the pos- 
session.” — Sco Notes to Article 142, ante 


[But see (1901) 23 Mad 17 (16) 1 Weir 91G. Yrtilalrtraino Chethi v 

Emperor (A case decided under Madras Act III of 1669— Not 
correct law in view of tho definition in Section 3 ol the present 
Act V of 1920 )] 

6 (1SS0) C Cal L R 2S2 (2bl), .fnrfrrson v Juggodumta Dab\ 

\adan v 

auuuj; \i.»jutucc mu-alj lu luiisiumo a uj^uway dlS- 

curved ) 

(189?) 1693 l’un Rc No C2, Rana Ganpnf SinjJi v Kanjra Valley Sta't 
Comfyiny (Principles of Lngli'h lai\, how far arrhcalle to Indian 
highwa j s discussed j 

0. See (19.10) AIR 1930 Mad 1 79 (t8l) 125 Ind Cas 515, Secretary of Slate v. 
District Board of Tern gore 

1 (1931) AIR 1931 Lah 900 (9bl) 153 Ind Cas 9Ci. Lalha Singh v. 

.Municipal Corn mutor, Amritsar. 

8. (1902) 25 Mad 035 (650) 12 Mad L Jour 37. 
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Notes 
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► In Amnachalla v. Municipal Council of Mayavaram} where 
the question arose as to whether the plaintiff had dispossessed the 
Municipality of the drains on the sides of a public street and 
acquired an indefeasible right as against it, the High Court of Madras 
observed as follows : 

"The plaintiffs can acquire adverse titlo against the Munich 
polity only if they did any acts by which the Municipality were 
prevented from enjoying the drains as drains. The Municipality’s 
possession and enjoyment consisted principally in the water of 

the street falling into and being carried off by the drains 

unless the enjoyment of the dram by the Municipality as a 
drain ts prevented, thero could be no adverse possession. The 
mere fact that the Municipality did not repair the drains or that 
the plaintiffs have been repairing or looking after the drains 
cannot prevent the enjoyment by the Municipality of the drains 
as drains so long as they aro carrying off the street rain water 
and hence no adverso possession has been established.” 

6. Effect of bar of suit by expiry of period prescribed by 
this Article. — The streets in municipal towns are vested in the 
Municipalities by Government for purposes for which they wore 
constituted. The right of the Municipality over the street is not a 
mere right of easement ; the street itself as well as the soil thereof 
is vested in tho Municipality in trust for the public. The Munici- 
pality cannot give up tho rights of the public in the street or affect 
their rights by any act of their own, but this will not affect the 
capacity of a person in hostile possession to acquire rights which 
would affect tho public. Thus, where the owner of a house abutting 
a street constructs a pial over a portion of the street and is in hostile 
possession for a period of more than thirty years, a suit by the Munici- 
pality for possession of the space covered by the pial would be barred 
under this Article, and by the operation of Section 28 ante, the rights 
of the Municipality to such space will be extinguished in favour of 
the trespasser. 1 Similarly, where a person built a rowak or platform 
upon a portion of a street vested in the Municipality and was using 
it as an integral part of his building for over fifty years before suit, 
it was held that the right of the Municipality to that portion of the 
street or drain which was occupied by the wall of the rowak was 
extinguished. It was also pointed out that the erection of the rowak 
was not a continuing wrong as contemplated by Section 23 of the 
Act but that the injury was complete on the erection of the rowak? 


Note 5 

1. (1920) A I B 1920 Mad 193 (194) : 55 Ind Cas 493. 

Note 6 

1, (1895) 19 Mad 151 (157), Municipal Commissioners, Madras v. Sarangapani 

Mudahar. , 

2. (1919) AIR 1919 Cal 807 (60S) : 49 Ind Cas 93, Ashutosh Sadhukhan v. 

Corporation of Calcutta, 
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Under various local Acts, e.g., the Bombay District Municipal Article 146 A 
Act, 1901 (Section 122) and the Madras District Municipalities Act, Note 6 
1920 (Section 182), the local authority is authorized to remove 
encroachments made by persons on public streets and roads. There 
is a difference of opinion as to whether, after a suit for possession of 
a public streot or road is barred by limitation under this Article, the 
local authority can remove the encroachments under the power given 
to it by the statute. According to the High Court of Bombay, the 
local authority cannot remove the encroachment, as the encroached 
portion ceased, after the expiry of the period prescribed by this 
Article, to be a public streot or road. 3 The High Courts of Madras 4 
and Lahore 6 and the Judicial Commissioner’s Court of Sind 8 hare, 
on the other hand, held that the right of the local authority to 
remove the encroachment is not affected by the fact that the title of 
the local authority to the space occupied by the encroachment might 
have been extinguished by the bar under this Article. 


PART X — Sixty years. 


1 A~7 ? By a 

mortgagee for 
foreclosure or, 
sale. 


Sixty years. 


[When the money 
secured by the 
mortgage becomes 
due. 


* Act of 1877 

Samo as above. 

Acts of 1871 and 1859 

See Note 1 11 History and . . ” above Clause 12, Section 1 of tho Act of 
1859 provided . 

To suits for the recovery of immoveable property or of any interest in 
immoveable property to which no other provision of this Act applies— the period 
of twelve years from the time tho cause of action arose. 

3 (1922) AIR 1922 Bom 111 (112) Cl Ind Cas 202 . 40 Bom 335, Aba j» 
Ragho v, Municipality of Jalgaon 

(1920) AIR 1920 Bom 9 (9, 10) 53 Ind Cas 320, Tayabah ‘Abdullabhai v 
Dohal .1 [untctpaltty 

. . . '-’ T MCas 913, AhmeJa- 
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4 (191t 1 101) 33 Mad 6. 

(1925) AIR 1925 Mad Cl (05, CC) 47 Mad 710 81 Ind Cts 89l 25 Cn L 
Jour 1070, .Public rrosectitor v Varadarajalu Naidu (Distinguishing 
20 Ind Cas 950 ) 

5. (1936) AIR 1930 Lah 1S2 (182) 159 Ind Cas C39, Municipal Comru’tee, 
Aturtfarr 3U Gujn (\ I R 1922 Bom 111, Not followed, and AI R 
1925 Mad 01, ToNon cd) 

C. (1935) AIR 1935 Sind 222 (222) 1935 Cn Cas 1253 S7 Cn L Jour 52 159 
Ind Cas 217, Durlubji IIan*raj v Jlutncipof Ccrpora.'i.'n Aarachi 
(Ca'O under Section 195 of Karachi Cit\ Municipal Act, 1933 ) 

(See however (1915) t I B 3915 Sind 4 (7) SO led Cu 13 0 Sird 

Lit 1. Karachi J/untcipali'v v SKinoo LaJhj </7r~f as 
pi until! has acquired a prescriptive title the lard is his p'lvate 
property and S 122 (2) cf the Municipal Act does not help the 
Municipality )) 
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'Article 147 
Mote 1 


Synopsis 

1. History and scope of the Article. 

2. Applicability of Article to mortgages 

by deposit of title deeds. 

3. “Mortgagee." 

4. Starting point. 

Other Topics 

Anomalous mortgage ... ... See Note 1, Ft. 14 & F-N (6) 

Article confined to suits for foreclosure or sale in the alternative ... See Note 1 

Pt. 11, Note 9, 

Article 132 and this Article ... .. ... See Notes 1, 4 

English mortgages — Applicability of Article after amendment of T. P. Act, 
Section 67 ... . . ... ... Sec Note 1. Pt. 14 

Mortgage by conditional sale . . ... See Note 1, Pt. 2 and F-N (2), (G) 

Usufructuary mortgage ... ... ... See Note 1, F-N (6) 


4. History and scope of the Article. — There was no provision 
corresponding to this Article in the Act of 1859 and a suit to enforce 
a mortgage, whether simple, 1 or by conditional sale, 2 3 or by deposit of 
title deeds, 8 \tas held to be one for tbe recovery of an interest in 
immovable property governed by tho twelve years’ rule m clause 12 
of Section 1 of that Act. 

Tho Act of 1871 introduced Article 132 providing for suits "to r 
money charged upon immoveable property.” There was no provision 
corresponding to this Article. It was held in cases arising under that 
Act that a suit to recover money in enforcement of a mortgage or 
charge was governed by Article 132 4 * * It was even held in some cases 
that a suit for a mere personal decree for money charged upon 


Article 147 — Note 1 

1. (1875) 1 Oil 163 (167) : 25 Suth W R 84 • 3 Ind App 1 : 3 Suther 222 : 3 Sar 

581 (P C), Juneshtcar Dass v. ilnhabeer Singh. 

(1868) 9 Suth W R 170 (174) • Beng L R Sup Vol 879, Surtcan Hossem v. 
Shahajadah Gulam Muhammad. 

(1B68) 10 Suth W R 379 (379>-- 9 Beng L> R 175n, Jfiotwoo Lett V. T. IT. 
Pigue. 

(1864) 2 Mad H G R 51 (54), Clielti Goundan i . Sundaram Pillu. 

’lachaiw Sugat \i. 

1 1 . Mullammnl. 

' ■ isu/jmy v. Ha sir eddy Kotida* 

2. (1885) 12 Cal G14 (616, 619, 620) • 10 Ind Jur 458, Shtirnomoyte Dan v. Shn- 

nath Das (Mortgages in English form between Hindus in the moffustl 
of Eengal were held to te enforceable only as mortgages by conditional 
sale ) 

(1878) 4 Cal 283 (302) r 3 Cal L R 336 2 Shome L R 2. Dam Chunder 
Ghosaulv Juggutmonmohtney Dabee 
(1888) 11 All 144 (147) 1889 All W N 41, Murhdhar v. Kanchan Sxtigh. 

3. (1868) 10 Suth W R 56 (57), Pearee Mohun Bose v. Gobmd Chunder Addy. 

4. (1884) 7 All 502 (505) • 12 Ind App 12 . 9 Ind Jar ICO : 4 Sar 619 (P C), Bam 

Dm v. Kaika Prasad. 

(1877) 3 Bom 312 (332), Ganpat Pandurang v. Adrrjt Dadabhai. 
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immovable property would bo governed by Article 132 o£ that 
Act, as it was a suit literally for “money charged upon immoveable 
property.” 6 

The Act of 1877 introduced a slight modification in Article 132 
by the substitution of the words ‘to enforce payment of money 
chargod upon immoveable property” for the words “for money charged 
upon immoveable property" which occurred before. It also introduced 
a new provision corresponding to the present Article 147 providing a 
period of sixty years for suits “by a mortgagee for foreclosure or 
sale." The introduction of this Article gave rise to a considerable 
conflict of opinion. According to one series of decisions, this Article 
applied to suits for sale or for foreclosure in respect of mortgages and 
Article 132 applied to suits in respect of charges not amounting 
to mortgages. 6 It was further held in some cases that a suit for a 
mere personal decree for money charged on immovable property 
would also be governed by Article 132 notwithstanding the change 
introduced m that Article 7 According to another series of decisions, 
this Article applied only to cases whore the mortgagee sued for sale 
or foreclosure in the alternative and Article 132 would apply to all 
other suits to enforce a mortgage or a charge 8 Tho leading case 
expressing this view was tho decision of the Calcutta High Court in 
6. (1B82) C Bom 719 (723) (F B), Lallubhas v. Naran. 

C. See cases cited in Foot-Note 3 to Note 2 to Article 132, ante 

[ See also (1895) 17 All 483 (485) 1895 All W N 110, Ham Iiatan y. 
Lalta Prasad. 

(1907) 29 All 544 (552, 553) • 1907 All W N 159 . 4 All L Jour 424, 
Ham Singh v. Sobha Ham. (Suit based on pious obligation of 
sons and grandsons ) 

(1883) 1883 All W N 200 (200), Hadho y Umar Darai Khan 
(188C) I860 All W N 212 (213). Jugal Ktshore > Ham Saha,. 

(Anomalous mortgage — Simple osufructuar) mortgage ) 

(1880) 10 Bom 592 (595), Gobind DJtaichand v Katnak 
(1881) 1881 Bom P J 29, Jlfahableshuarbhat v Hatnaba, 

(1891) 1891 Bom P J 10, Firm hnoirn as Kanji v FanJii 
(1891) 1891 Bom P J 35, Datajt Ntrapa y Talya Jayapa. 

(1900) 27 Cal 185 (18C, 187), im«n All v. Azgar Ah ilia. (Barred 
alter twelve years.) 

(1893) 16 Mad 04 (05, GG) 2 Mad L Jour 155, Ammanna v Guru- 
tnurlh,. (Mortgage bv conditional sale — Suit for foreclosure ) 
(1890) 19 Mad ill (414) 0 Mad L Jour 210, Udayana I’tlla i v Senthv- 
selu Mm (Usufructuary mortgage containing co.enant to 
ray.) 

(1900) 10 Mad L Jour 53 (54), Chairman, J/tmictpaf Council. Hajah- 
mundrv . Venkatesiaralu 

(1885) 1SS5 Pun Re No 19. Gujar Mai y /latch. Han, 

(16SS) 1853 Pun Re No 115, Fortm BaXhsh v Mt Amar Den ) 

‘ lailatrar 

■ * Act,} ru ital 

The ahoie cases are no longer fate 

(See (1655) 7 All 502 (500) 12 Ind App 12 4 Rar 019 (PC). Ham 

Dm \. Falla Fra«J ) 

8 See the ea*cs cited in Foot Note 4 to Note 2 to Article 1?2, a-.v 

(See also (1S90) 1590 run Re No 112 (F r>). Fan So ran Aiss t. IfrlUl.) 

L.r-. 141 
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Ginvar Singh v. Thahur Narain Singh, 9 where it was observed that 
Mote 1 the object of introducing Article 147 was to provide for cases where 
reliefs of foreclosure or sale m the alternative could be claimed and 
for which there was Borne uncertainty felt before as to the provision 
applicable. A third view was expressed in some cases that, with’ 
regard to hypothecations of immovable property made before the 
coming into force of the Transfer of Property Act, 1882, Article 132 
of the Act of 1877 applied and not Article 147, whatever might be 
the position with regard to mortgages created after the coming into- 
force of the Transfer of Property Act, 1882. The view proceeded on 
the ground that in such cases there was only a charge and not a 
mortgage as defined in the Transfer of Property Act. 10 This conflict 
has now been set at rest by the decision of their Lordships of the 
Privy Council in Vasudeva lludaliar v. .Srinivasa Pillai, 11 to the 
effect that this Article is confined to that class of mortgages in which 
the suit may be, and in fact always is, brought for foreclosure or sale 
in the alternative and that suits in respect of all other mortgages 
are governed by Article 132. Their Lordships observed as follows : 

“The previous Act was Act 9 of 1871, in which Article 132, 
referring to suits ‘for money charged upon immoveable property,* 
was practically the same as the present Article bearing that 
number There was nothing corresponding to Article 147. Under 
that state of things it was perfectly settled law that suits of the 
present class (l. e. suits on simple mortgage) were governed by 
Article 132, whilst some uncertainty had been felt as to the 
rule of limitation applicable to another class of mortgages, the 
English mortgage. 

"The two views taken under the Act of 1877 are these. 
According to one view, Article 147 applies to every suit by a 
mortgagee, in which he asks either for foreclosure or for sale. 
According to the other view. Article 147 applies only to the- 
class of mortgages (English mortgages) in which the suit may be, 
and in fact always is, brought for ‘foreclosure or sale’, while 
Article 132 means what the corresponding Article meant before. 
***** 

“The narrower construction escapes the necessity of attri- 
buting to the Legislature a great and sudden change of policy. 
It also gives effect to the ordinary presumption that the Legis- 
lature, when it repeats, in substance in a later Act, an earlier 
enactment that has obtained a settled meaning by judicial 
construction, intends the words to mean what they meant 
before. The other construction fails in both these particulars.” 

9. (1887) 14 Cal 730 (740) (F B). 

[See also (1890) 1890 Pun Re No 112 (FB), Bam SaranDassv. Mehldb } 

10. See the cases cited in Foot-Noot 5 to Note 2 to Article 182, ante. 

11. (1907) 30 Mad 425 (433, 434) . 34 lad App 186 • 4 All I» Jour 625 : 9 Bom- 

iL R 1104 : 11 Cal W N 1005 : 6 Cal L Jour 879 : 17 Mad L Jonr 444 r 

2 Mad Ij Tim 333 (P O). - 
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After the said decision of the Privy Council it has now been held 
that Article 147 applies only to mortgages, such as the English 
mortgage, in which the suit is for foreclosure or sale in the alterna. 
tive 13 and that Article 132 applies to all other suits to enforco 
mortgages. 13 

By Act 20 of 1929, Section 67 of tho Transfer of Property Act, 
1882, has been amended, tho result of which is that a mortgagee 
under an English mortgage is not ontitlod to ask for foreclosure, but 
can only sue for sale. It would follow that, after tho comiDg into 
force of the amendment. Article 147 can have no application to 
English mortgages in Provinces to which the Transfer of Property 
Act applies. The Article would apply only to English mortgages in 
Provinces to which the Transfer of Property Act does not apply, and 
perhaps to anomalous mortgages which provide for the remedies of 
foreclosure or sale. 1 * 

2. Applicability of Article to mortgages by deposit of title 
deeds. — Before the Transfer of Property Act, 1832, was amended 
by Act 20 of 1929, there was a differonco of opinion as to tho 
romedies available to a mortgagee by deposit of title deeds. Tho 
conflict arose by reason of the fact that Soction 67 of the Transfer 
of Property Act, 1882, which specified tho remedies of various mort- 
gagoes did not specifically make any reference to mortgages by 
deposit of titlo deeds, though such mortgages were recognized by 
Soction 59 of that Act. According to tho High Court of Bombay, a 
mortgagee by deposit of titlo deeds was entitled to both the remedies 
of foreclosure and salo. 1 According to tho Calcutta* and Madras 3 High 
Courts, tho remedy was only a suit for sale This conflict has been 
sot at rest by the amendment of Sections 58 and G7 of the Transfer 


12. (1021) AIR 1921 Mid 73G (737) 62 Ind Cas 309. A I. Campbell v Audi- 

kesavalu 

13. (1921) AIR 1921 Mid 73G (737) 82 Ind Cas 399, A I. Campbell y Audi- 

kesaialu 

(1917) AIR 1917 Mad 232 (233) • 31 Ind Cas 475, Bamayya v. Seshayya 
(1931) AIR 1931 Mad 512 (519) 133 Ind Cas 497, Chandramma v Gunna 
Seethan 

(192G) AIR 192G All 493 (191, 490) 46 All 302 91 Iud Cas 819, Sheoram 
Singh v Balm Singh. (Mortgigo by conditional sale ) 

(192G) AIR 192G All 551 (552) 95 Ind Cas 100, Khan Sahai \ ilahurmin. 
(Usufructuary mortgage ) 

(1922) AIR 1922 Lab 39 (39) 3 Lab 233 C9 Ind Cas 119, Utlam Chand r. 
iff. Thakar Devi 

14. See (193?) AIR 1933 Nag 112 (113) I L R (193-5) Nag 91, Bhajirantraa 

Anandrao v. ZJ.imoi.ir Coitndrao. 

Note 2 

1. (1S90) 11 Rom 2G9 (273), Manekji Franji v Busicmjt Xasercanji iluin. 
(1877) 3 Rom 312 (330 to 332), Ganpaf Fandurang r Adarj% Dadabhai. 
(1S97) 23 Rom 1G1 (1C9), Khushal Sadaihiv t FunamcJund Jusrupju 
S. (1S97) 21 Cal S 13 (350) 1 Cal W N 225, Snna.'b Boy t GoJadW Dai. 

9. (1S9 7) 21 Mad 320 (F B), JltnAehanJra Plawjirv r. Medhu Fadht. 
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Article 147 of Property Act, 1882, under which a mortgagee by deposit oi title 
Notes deeds has only the remedy of sale of the mortgaged property and not 
of foreclosure. It follows from what has been said in Note 1 ante 
that a suit to enforce an equitable mortgage is not within this 
Article. 

3. “Mortgagee.” — The word "mortgagee” will include all 
persons deriving title under him. This is mndo clear by Section 59A 
of the Transfer of Property Act, 1882, which, however, only gives 
legislative recognition to what was before recognized as the law. In 
view of the discussion in Note 1 ante, it is clear that the word 

mortgage" in this Article refers only to the case of a mortgage in 
which a suit can lie for foreclosure or sale in tho alternative. 

4. starting point. — Time, under this Article, runs from the 
date when tho "money secured by the mortgago becomes due." The 
starting point is tho same as that in Article 132 ante, the only 
difference being that the period of limitation is, undor Article 132, 
twelve years from that date, and, under this Article, sixty years 
from that date. 

As to when the money "becomes due," see generally Note 23 to 
Artido 132, ante. 


Article 158 


1 48-* Against 
a mortgagee to re- 
deem or to recover 
possession of im- 
moveable property 
mortgaged. 


When the right to 
redeem or to re- 
cover possession 
accrues : 

Provided that all 
claims to redeem 
arising under in- 
struments of mort- 
gage of immoveable 
property situate in 
Lower Burma 
which had been 
oxecuted before the 
first day of May 
1863 shall be gov- 
erned by the rules 
of limitation in 
force in that pro- 
vince immediately 
before tho same 
day. 


Sixty years. 


* Act of 1877 

Same as above, except that the words ‘British Burma’ occur in the third 
column in the place ot ‘Lower Burma.’ 
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Synopsis 

1. Legislative changes, 
la. Scope. 

2. “Mortgagee." 

3. Redeeming co-mortgagor, position of. 

4. Adverse possession by mortgagee against mortgagor. 

5. Invalid transfer of equity of redemption to mortgagee 

— Effect. 

6. Invalid foreclosure proceedings — Effect. 

7. Mortgage providing that on default of mortgagor in 

paying the mortgage money within a fixed term, he 
should become absolute owner of the property — 
Effect. 

8. Mortgagee purchasing the mortgaged property in 

contravention of Order 34 Rule 14, Civil Procedure 
Code. 

9. Void mortgage— Person entering into possession under 

such mortgage. 

10. Extinction of mortgage by decree or order of Court. 

11. Effect of proceedings under Bengal Regulation, 17 of 

1806. 

12. Abandonment of land by mortgagor. 

13. Adverse possession by strangers. 


Act of 1871 

Sixty vears The date of tho mortgige, unless where 
an acknowledgment of the title of the 
mortgagor or of his right of redemption 
has, before the expiration of the pres 
, cnbed period, been made in writing 
| signed by the mortgagee or sumo person 
claiming under him, and, in such case, 
tho date of the acknowledgment 
Provided that all claims to redeem, aria 
ing under instruments cl mortgage of 
immoveable property situate in British 
Burma, which have been executed be- 
fore the first dav if M»v li>Gd shall bo 
governed b> the rake of limitation in 
force m that Province immediate!} te- 
fero the same dav 

Act of 1859 

Section 1, cliuve 15 —To suits against a depositary, pawnee or mortgagee cl 
anv property moveable or immoveable, fur the 
Ziimitaf ion of thirty and recovery of tie same — a period cf thirtv rears if the 
sixty years. Suits ajainst property be moveable, and sixty year* if it te 
depositaries, painters or immoveable, from tho time of the depo.it. pawn or 
mortgagees. mortgage, or if in the meantime an acknow’edg- 

tncnl of the title of the depositor, jawnir * r m rt- 
gagor, Orel his right o! redemption shall have tcin given in writing s’gned ty 
the depositary, pawnee or mortgagee or some person claiming under him, fr-m 
the ditcof such acknowledgment in writing 


148 Against a i 

mortgagee to recover 
possession of immo I 
v cable propertv inert- 1 
gaged. 


Article 148 
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44. “To redeem or to recover possession.” 

15. Claim for surplus profits — Limitation. 

16. Accessions to mortgaged property. 

17. “Immoveable property.” 

48. Starting point of limitation. 

19. This Article and Article 434. 

20. This Article and Article 126. 

21. Suit by puisne mortgagee for redemption of prior mort- 

gage. 

22. Suit by execution purchaser of equity of redemption. 

23. Burden of proof. 

24. Laches of mortgagor. 

25. Effect of bar of limitation. 

26. Special or local law. 

27. Punjab Redemption of Mortgages Act, 2 of 1913— Dismissal 

of application for redemption under — Effect. 

Other Topics 

Article applies to all mortgages ... ... ... Bee Note 2, Pt. 3 

Co-mortgagee redeeming another co-mortgagee— His possession is not adverse 
to mortgagor ... ... ... ... See Note 4 F N (8) 

Decree for redemption passed— Second suit for redemption ... See Note 10, Pt. 1 


bee Note io, ri. b 

No dato fixed for payment in mortgage deed— Right to redeem accrues imme- 
diately on execution of deed ... •- ... Bee Note 18, Pt. 6 

Suit aeainst redeeming co-mortgagor— Starting point of limitation 

See Note 8, Pts. 6, 7 

Suit to redeem usufructuary mortgage ... See Note la, Pt. 1, Note 2 F N (3) 
1. Legislative changes. 

1. Before the Act of 1859, there was no provision prescribing any 
period of limitation for a suit to redeem or to recover possession 
of mortgaged property. 1 

2. Section 1 clause 15 of the Act of 1859 provided a period of sixty 
years for a suit against a mortgagee of immovable property for 
the recovery of the property. 2 There was a similar provision in 

Article 148 — Note 1 

1. (1900) 27 Cal 1004 (1010) 27 Ind App 103 : 4 Cal W N 565 : 7 Bar 718 

(P C), Fatimatulmssa Begum v. Sunder Das. 

(1865) 2 Mad H 0 R 382 (383), Purushotam Nambudn v. Eunjti Menevan. 
(1925) AIR 1925 Lah 105 (106) ■ 78 Ind Cas 360, Shahadat v. Oanesh Das. 
(1894) 1894 All W N 87 (87), Jamna Prasad v. Qohla. 

[ See (1863) 1 Mad II 0 R 146 (147), Pudiydkoiilagalla v. Eadmni. 
(1909) 2 Ind Cas 469 (470) (Bom), Jliralal Icehalal v. Norst/af.] 

2. See the following decisions bearing on the abote proitsion : 

(1867) 5 Bom H C R (AC) 176 (179), Ahilojt Ehandoji ■? . Dongar llarichand. 
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Article 148 of the Act of 1871. The chief points of difference 
between the above provisions and the corresponding provisions 
in the Acts of 1877 and 1908 are a3 follows : 

(a) The provisions in the Acts of 1859 and 1871 only applied to 
suits for possession of the mortgaged property and did not 
apply to suits for redemption where possession was not asked 
for . But the Articles in the later enactments apply to both 
kinds of suits. 

{b) Under the Acts of 1859 and 1871, the period of limitation 
began to run from the date of the mortgage, 3 whereas under 
the Acts of 1877 and 1903, the starting point of limitation 
is the time when the right to redeem or to recover possession 
accrued. 

(c) Section 1, clause 15 of the Act of 1859 and Article 148 of the 
Act of 1871 contained within themselves provisions as to the 
computation of a fresh period of limitation in case of an 
acknowledgment of liability by the mortgagee. 4 But in the 
Acts of 1877 and 1908, such provisions were omitted, and at 
the same time the scopo of Section 19 (which previously 
applied only to debts and legacies) was enlarged so as to 
include suits for redemption of mortgages. (See Note 16 to 
Section 19.) 

3. The present Article is merely a reproduction of Article 148 of 
the Act of 1877 with this difference that the words “British 
Burma" in the third column of the Article in the prior enact, 
ment have been replaced by the words "Lower Burma " 

(1871) 3 N W P II C R 113 (120), Mahomed Abdul Russak v. Auf Al% Shah. 
(1867) 2 Agra 227 (227), Chuggoo Singh v A r a*ir Uossein 
<1873) 13 Beng L R 177 (179, 180, 181) 2 Suther 897 . 20 Suth W R 376 
(P C), Luehmte Duksh Boy v. Bunjeet Ram Pandey. 

(1900) 27 Cal 1001 (1010, 1011) 27 Ind App 103 4 Cal W N 5C5 7 Sir 
718 (P C), Fatiinafulntssa Begum v. Sundar Das. 

(1863) 9 Suth \Y R 187 (189) Beng L R Sap Yol. 901 (F B), Ball Doss ▼. 
Jamal Ah. 

(1863) 10 Suth \V R 478 (ISO, 4S2), Rungget Nnrain Singh v Shurfoomssa. 
(1832) 5 Mad 182 (181), Sluhkani v if ana u 

3. (1831) C All 551 (557, 558) 1SS1 All \V N 193 (F II). SAiA Lai v Ganga 

Prasad 

(18S1) 1831 Bom P J 110(116), -Valiana v. Fargilal 
(1906) 23 All 333 (335) 190G All W N 23 3 All L Jour 113, ifuAammiJ 
Akbar llusam \ . Issat un msso. 

(1891) 1 Cal \Y N 513 (516), Sundar Das s. Fatimatulnissa Degam. 

4. See Ike /allotting decisions bearing on the abate precisions : 

(1891) 1S9 1 All W N 87 (87). Jamna Brand r. Gokla. 

(1893-91) 17 Bom 173 (17$, 1S1. 1S3), Bhogilal r Amrillal. 

(1S75-77) 1 \11 425 (120, 427) 2 Ini Jur 115, D iu CAan J t Sar/rai Ah. 
(1S75-77) 1 All 117 (123) (F B). Dim Chand *. Sarfras. 

(1911) 10 Ind Cas 239 (240) (All), CAunm t Ilukam Singh 
(1930) V I R 1930 Bom 55 (57) 122 Ini Cas sG2, DAwii SAiriji r Eara- 
«t„m Slhaskuji 

(1900) 1900 Pun Re No 62, Bhauan Das » A7nA.j-irs.iJ Yutjf, 
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la. Scope. — This Article applies to two classes of suits : 

1 . Suits to redeem mortgages. 

2. Suits to recover possession of immovable property mortgaged. 

A right to redeem is a right to require the mortgagee, on payment 

of the mortgage money, to do the various things referred to in 
Section GO of the Transfer of Property Act, 1882, the first threo 
paragraphs of which run as follows : 

M G0. At any time after the principal money has become due t 
the mortgagor has a right, on payment or tender, at a proper time 
and place, of the mortgage-money, to require the mortgagee 
(a) to deliver to the mortgagor the mortgage deed and all docu- 
ments relating to the mortgaged property which are in the 
possession or power of the mortgagee, (b) where the mortgagee 
is in possession of the mortgaged property, to deliver possession 
thereof to the mortgagor, and (c) at the cost of the mortgagor, 
either to re-transfer the mortgaged property to him or to such 
third person as he may direct, or to execute and (where the 
mortgage has been effected by a registered instrument) to have 
registered an acknowledgment in writing that any right in 
derogation of bis interest transferred to the mortgagee has been- 
extinguished. 

“Provided that tho right conferred by this Section has not 
been extinguished by act of the parties or by decree of a Court. 

"The right conferred by this Seotion is called a right to redeem 
and a suit to enforce it is called a suit for redemption.” 

In a suit for redemption a preliminary decree is passed under 
Order 34 Buie 7 of the Civil Procedure Code fixing a time within 
which the mortgagor is to pay the amount found due, and providing 
for what is to happen on default. After the expiry of the date fixed 
for payment, a final decree is passed under Order 34 Eulo 8 of the 
Civil Procedure Code requiring the mortgagee to do the various 
things specified in Section 60 referred to above if the mortgagor has 
made tho payment, or, if the amount is not paid as directed, declar- 
ing that the mortgage is foreclosed or ordering the property to be 
sold, as the case may be. 

Whore the mortgage amount has been paid off, but the mortgagee 
is in possession of the mortgaged property, and "the mortgagor sues 
to recover possession of the property, tho suit is not one for redemp- 
tion as contemplated by this Article, but a suit to recover poss ession 

(JB88) 1888 Pun Re No. 157, Hahth at Hat v. Ganga Das. 

(1880) 1880 Pun Re No. 32, Lala Mai v. Gulam Mahomed. 

(1878) 1878 Pun Re No. 78, Kair Muhammad v. Ahmudtn. 

(1677) 1877 Pun Re No. 03, Deota v. Kesko. 

(1877) 1877 Pun Ro No. 61, Ml Mah Btbt Motan Mai. 

(1918) AIR 1918 Mad 86 (87) : 43 Ind Cas 60, Raman Kurup v. Chappan 
Natr. 
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of the mortgaged property. A decree in such a suit is to be passed in 
the manner prescribed by Order 34 Buie 9 of the Civil Procedure 
Code. There are not two decrees to be passed in such suits as in the 
case of suits for redemption. 

It will be seen from the above that a suit to redeem a usufruc- 
tuary mortgage involves also a prayer for possession of the mortgaged 
property and is substantially a suit for possession. 1 But a suit for 
possession of the mortgaged property, where no payment is to bo 
made by the mortgagor, is not a suit for redemption, as contemplated 
by the Article. 

The period of limitation for both classes of suits is Bixty years. 

2. “Mortgagee." — This Article applies only to a suit against a 
mortgagee. 1 Thus, it does not apply to a suit against a charge - 
holder 2 But it applies to all kinds of mortgage. 3 


Note la 

1. (1024) AIR 1921 Mad 292 (29G) 47 Mad 203 . 79 Ind Cas 510, Appamma 
v. Chinnaieadu. 

(1930) AIR 1930 Pat 63 (04) • 160 Ind Cas 1066, Baijnath Prasad v. 

Munethtiar 

Note 2 

1. (1920) AIR 1920 Cal 910 (911) 91 Ind Cas 312, Lai v. Dholanatli. 

(1682) C Bom 674 (078, 680), Oopal Sttaram v. Desax. ( Held that the trans- 
action in question was a comcyanco for a torm ol jears and not a 
mortgage within the meaning of this Article.) 

See the following cases which are illuslraiiie of what are and what are 
not mortgages for the purpose of this Article : 

(1925) AIR 1925 Cal 802 (S64, 606) 86 Ind Cas 353, Mohmi Mohan v. 
Saraf Sundan. 

(1690) 14 Mad 312 (315), P.aman v Shathanathan 

(1916) AIR 1910 Oudh 128 (123) 32 Ind Cas 353, Raghunath Prasad v. 
Mt KetU 

(1917) AIR 1917 Oudh 203 (209) 3S Ind Cas 020, Mahabir Singh v. Sheo 
Jlatan 

(1921) AIR 1921 Oudh 109 (170) 74 Ind Cas 42, Baldeo v. Sher Dahadur 

(1910) 0 Ind Cas 183 (187, 188) (All), Jhanda Singh v. Il’ahid-Md-dm. 

(1883) 1683 Pun Re No. 57, Dewa Singh v. Ilamam Singh. 

(1864) 1 Suth \Y R 7 (9), Pultun Singh v. Deshal Singh 
(1901) 2G Ml 837 (311) 1 All L Jour 48 1901 AU \V N SO, Jai Rum c. 
Mahunda 

2 (1931) AIR 1931 Lah 741 (715) 12 Lab 671 135 Ind Cas 506, dhandu v 

Nur Mahomed 

(1926) AIR 1920 Lah 23s (23S) 92 Ind Cas 950, -Varum Das v Sara j Dm. 
(1923) AIR 1923 Lah 311 (312) 71 Ind Cas 617, ITarir t Ctrdhan 
(1920) AIR 1920 Lah 234 (233) 55 Ind Cas 150, Dasanta v Dhanna Smgh 
(1919) AIR 1919 Cal 63 i (635) 4G Cal 111 15 Ind Cas 7S3, Puma 
Chandra 2’nf v Burada J'rasanna 

(1922) AIR 1922 All 110 (111) 77 Ind Cas 119, Sural Smgh r. CV rae 
Singh 

(1914) AIR 1911 Ml 547 (54S) 27 Ind Cas 35. ImJ -Hi t .Inand Sarur 
(1921) AIR 1921 Mad 826 (320), StnniM Chettiar t Sf*a»ami lim.il 

(But see (1923) AIR 1923 Pat 9S (99) C3 Ind Cas 2-2, Dam Saram 
Daiv. Dim D.nt Dai (Limitation Act rec>.gni'C» no d. junc- 
tion between charge and mortgage )] 

3. (1S73) 20 Suth W R 375 (376) 2 Sutber 697 13 Peng L R 177 (p C). 

I<uchmcc Buhsh Day v Dunjeet Dam Pandev (Section 1, clan-* 15 
of let of 1S59 and*'* *° usufructuary mortgag* - * a! o I 
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Where a third person who has no interest in the equity of 
redemption voluntarily pays off a mortgage, he cannot thereby 
obtain the rights of the mortgagee, and if on paying off the mortgage 
he gets into possession of the mortgaged property, his possession is 
only that of a stranger and not that of a mortgagee and a suit against 
him for the recovery of the property will not be governed by this 
Article. 0 But, in a recent case, 10 the Madras High Court has held 
that where a person, though not having any interest in the equity of 
redemption, pays off a mortgage in the bona fide belief that he is 
entitled to the equity of redemption, he is subrogated to the rights of 
the mortgagee and a suit against such a person will be within this 
Article. 

(1927) AIR 1927 Lah 828 (830) : 101 Ind Cas 549, Ditlu. Mai v. llahi 
Baksh. (Article applies to Ukha mukht mortgages.) 

. ' r ' ~ ' nt Raghot - 

• Campbell 

jmptioa of 

English mortgage.) 

A. (1911) 9 Ind Cas 289 (290, 291) : 35 Mad 114, Ttrumal Raju v. Pandla 
Muthxal Naxdu. 

6. (1879) 2 Mad 226 (227, 228), Ammu, v. Ramalrxshna Sastri. 

6. (1887) 9 All 97 (102) : 1886 All \V N 303, Bhagwan Sahai v. Bhagwan Din. 
(1920) AIR 1920 Bom 350 (351) : 44 Bom C14 : 57 Ind Cas 568, Taramiya 

Pirsaheb v. Shxbelxsaheb Fahxrsaheb. 

(1873) 21 Bath W R 13 (13), Jeechoo Sahoo x. Syud Musseeoollah. 

(1892) 15 Mad 331 (332), Arumuga x. Chochalxngam. 

7. (1936) AIR 1936 Pat 60 (61) ■ 160 Ind Cas 933, Ram Dayal Sen v. Chakra - 

parxx Randx (Puisne mortgagee paying od prior mortgage.) 

8. (1925) AIR 1925 Sind 167 (170) : 79 Ind Cas 466 . 19 Sind h R 2G8, Maho- 

med Moosa x. Kan Fatchullah. (Auction-purchaser of interest of 
mortgagee purchasing under bona fide belief that he is purchasing 
full title only gets rights of a mortgagee and this Article applies to suit 
against him ) 

9. (1924) AIR 1924 All 834 (836) : 78 Ind Cas 1026, Bxjax Bahadur v. 

Parmeshwarx Ram. 

(1936) AIR 1936 Mad 303 (309) : 161 Ind Cas 999, Veettil Kelu x. Chef.- 
hara Chappan. 

See also Note 85 to Article 144. 

[But se*(1883) 1883 Pun Re No. 124, Aixm x. Mahmud. (The view 
taken in this case that the stranger becomes an assignee of the 
mortgagee interest, is, it is submitted, not correct.)) 

10. (1937) AIR 1937 Mad 451 (455) : 172 Ind Cas 47, Veettxl Kelu v. Chehkara 
Chappan. 

[See also (1912) 16 Ind Cas 27 (28) (Mad), Rayxlu Patter x. Annahutti 
Mannadtar.] 


Where there i3 a partial failure of consideration for a mortgage, 
tho mortgage is valid to the extent of the consideration that has not 
failed and so the possession of the mortgagee under the mortgage 
deed is only in his capacity as mortgagee and a suit against him for 
the recovery of the property is within this Article. 4 

The term “mortgagee” in this Article includes any person who 
has acquired the rights of a mortgagee, 6 by assignment, 6 subrogation 7 
or otherwise. 8 9 
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In the undermentioned case 11 it was held by the Bombay High 
Court that if a stranger pays off a mortgage with the knowledge and 
consent of the mortgagor, such stranger acquires a lien on the 
mortgaged property and that so long as such lien remains enforceable 
by a suit under Article 132 supra, the possession of tlie lienor will 
not be adverse to the mortgagor but such possession will bo adverse 
to the mortgagor from the expiry of the period of limitation under 
Article 132. It is submitted that the view that the possession of the 
lienor becomes adverse to the mortgagor as soon as a suit to enforce 
the lien becomes time-barred under Article 132 is not correct. The 
possession of the lienor cannot change its character merely because 
limitation for a suit to enforce the lien has expired, in the same way 
as the possession of a mortgagee does not become adverse to the 
mortgagor merely because the period of limitation for a suit to 
enforce the mortgage has expired. (See Note 28 to Article 144.) 

3. Redeeming co-mortgagor, position of. — Before the amend- 
ment of Section 92 of the Transfer of Property Act by Act 20 of 
1929, there was a conflict of decisions as to the position of a 
co-mortgagor who redeems a mortgage and as to the period of 
limitation applicable to a suit by the other co-mortgagors for the 
recovery of their shares of the property which the ledeeming 
co-mortgagor takes possession of on redemption The decisions fall 
into three groups : 

1. According to the first set of decisions, the redeeming co-mort. 
gagor steps into the shoes of the mortgagee 1 and a suit against 
such redeeming co-mortgagor is governed by this Article. 111 

2. According to the second set of decisions, the redeeming 
co-mortgagor acquires only a charge on the shares of the 


11 (1911) 12 Ind Cas 862 (303) . 35 Com 438, Sambu ITanmanta Kabul v. 
Nana Narayan 

Note 3 

1. (1894) 18 All 254 (255) : 1894 All W N 72, Gobordhon v Sujon 

(1892) 14 All 1 (2) ; 1891 All W N 211 11 All 423 (r B), Ashfag Ahmad v. 
C’<mr Ah. 

[See (1910) 6 Ind Cas 123 (123) . 32 All ICO, Satduddtn Khan » 
Rolan Lai. 

(1S92) 15 Mad 331 (332), Arumuga v Cliolaltnjam.) 
la.(1929) AIR 1929 All 100 (101), 113 Ind Cas 832, SAtam Lai v 2/1 Iluhum 
Kvar. 

(1922) AIR 1923 All 410 (410) 77 Ind Cas 113, Surat Singh v Cnras 

Singh. 

(1918) AIR 1918 All SSG (337) 40 All C33 17 Ind Cas 633, H\mr Jit t. 
Ah Islam 

(191C) AIR 1910 All 201 (202) S3 AI1 540 . 80 Ind Cas 452. Khiah Pam r. 
Tai4 Ram 

(18S9) 11 All 423 (437, 43^) 14 All 1 1S91 All W N 211 (FB). Ashfai 

All mad v. il’anr All 

(1SSG) 8 All 295 (SCO) • 1SS6 AU \Y N 93, -Yura Bibi t Jagai Sarain. 

(16SG) 1886 All W N 152 (152), Baghubir Sahai v Bunyad Alt 
(1SS5) 1$35 AU \V S S00 (S00), Ram Singh v BalJeo Strgh. 

(19S0) AIR 1930 Nag SOO (SOI) 27 Nag L R 152 127 Ind Ca. s>9, R at 

Ram v. Bhilaji 
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other co- mortgagors and a suit against him is not governed 
by this Article which applies only to a suit against a 
mortgagee. 2 

3. The third set of decisions, without deciding the question as 
to whether the redeeming co-mortgagor is subrogated to the 
rights of the mortgagee, merely proceeds on a decision as to 
whether and when the possession of the redeeming co-mort- 
gagor becomes adverse to the other co-mortgagors. 8 

The amendment of Section 92 of the Transfer of Property Act 
by Act 20 of 1929 now makes it clear that a redeeming co-mortgagor 
is subrogated to the rights of the mortgagee whom he redeems. 

2.(1901)8 Bom L R C85 (690), F ithal Moreshtcar v. Dmakarrao Itam- 
chandrarao. 

(1902) 26 Bom 500 (503) : 4 Bom L R 178, Vasudeo v. Bdbajt. 

(1926) AIR 1926 Lah 238 (238) : 92 Ind Cas 980, Nar'am Das v. Sara] 

Dm. 

(1923) AIR 1923 Lah 311 (312) : 71 Ind Cas 847, TFa«r v. Gxrdhan. 

(1920) AIR 1920 Lah 234 (235) : 55 Ind Cas 450, Basanta v. Dhanna- 
Singh. 

(1931) 136 Ind Cas 264 (265) (Lah), Ganda Bam v. Munshi Bam. 

(1919) AIR 1919 Cal 634 (635) : 46 Cal 111 : 45 Ind Cas 783, Puma 
Chandra Pal v. Barada Prasunna Bhattacharjct. 

(1927) AIR 1927 Oudh 552 (553) : 2 Lock 6SC : 105 Ind Cas 302, Bamtsh- 
war v. ML Sheorani. 

(1920) AIR 1920 Oudh 204 (208) • 60 Ind Cas 560, Mt. Jai Ktshor* v. 
Mohammad All Mohammad Khan. _ 

„ - - - - ' "v* Wajihud- 


v. Saraj Dm. 
Bam Barain 
against a co- 


148 of tbo Limitation Act.) 

(1929) AIR 1929 Oudh 290 (291) : 117 Ind Cas 409, Nakkoo Das 
y. Bab Saran Singh. 

(1916) AIR 1916 All 134 (130) : 38 All 138 : 84 Ind Cas 244, Jai 
Kishen Joshi y. Budhanand Joshi. (Redeeming co-mortgagor 
not mortgagee within Article 134.)] 

3. (1912) 15 Ind Cas 500 (503) (Bom), Bhaiji Shamrao y. Hajimiya Mahamad. 
(1891) 16 Bom 191 (196) : 1891 Bom P J 123, Faki Abas v. Fall Nurudm. 
(1885) 18S5 All W N 51 (52), Kanmdad Khan v. Faitan Bibi. 

(1919) AIR 1919 Oudh 857 (359) : 52 Ind Cas 875, Shea Ganga Balsh 
Smgh y Banjit Singh 

(1920) 2 Lah L Jour ICO, Shahabuddm v. Kasarn Ah Khan. 

(1911) 9 Ina Cas 572 (574) : 33 All 4G3, Jagdip Far am Singh y. BiUar 
Smgh . 

[See (1683) 7 Mad 26 (28) : 1 Weir CIO, Chathu Bair y. Aftu. , 
(186G) 11 Bom 422 (425), Bamchandra Tashtcant y. Sadashw Aba]*. 
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Hence, a suit against such co-mortgagor by any of the other 
co-mortgagors for the recovery of bis share of the property on paying 
the proportionate amount due from him will be a suit against a 
mortgagee within the meaning of this Article and as such will be 
governed by this Article.* 

Where a usufructuary mortgage is satisfied out of the rents and 
profits of the property, and thereafter the property is taken possession 
of by one of several co-mortgagors, his position is not that of a co- 
mortgagor who has redeemed the mortgage, and so a suit by the 
other co-mortgagors for the recovery of their shares from him is not 
governed by this Article. 5 

In some decisions, though Article 148 has been applied to the 
suit against a redeeming co-mortgagor by the other co-mortgagors, 
the starting point of limitation has been held to be the dato of the 
redemption of the mortgage by the defendant. 6 It is obvious that 
such a view is incorrect inasmuch as the starting point of limitation 
under this Article is the date when the right to redeem the mortgage 
accrues , so that, m the case of a suit against a co-mortgagor who 
has redeemed a mortgage, limitation under the Article will begin to 
run from the date when the right to redeem the mortgage accrued 
and not from the date when the defendant co-mortgagor paid off 
such mortgage and became subrogated to it 7 

(1913) 20 Ind Cas SSO (581) : 1C Oudh Cas 1C3, ZIuhamad Tags v. 

Muhamad Bagaar.) 

4 (1931) AIR 1931 AU 91G (917) 153 Ind Cas CC4, Karottam Das v. Santcal 

Dass 

(1933) AIR 1933 All 223 (229) 144 Ind Cas 152, Ahmad Zaman Khan v. 
Baldto Das. 

(1933) AIR 1933 Oudh 127 (133, 131) 174 Ind Cas 714 (F B), Kundan- 

lal v Shexhh t'agir Balsh 

The contrary tteio lalrii m the following cases is no/ cortect 

(1933) AIR 1933 Lab 91 (92) 141 Ind Cas 404, 3ft. Dadha v Ajudhia 
Trashad 

(193G) AIR 193C Lah 290 (291) 159 Ind Cas 033, .Vohammad Ah v Oh a* 
lam Rain 

(1931) AIR 1931 Lah 744 (745) 12 Lah G7l 135 Ind Cas 500, Jhandu t 
Nur Mahomed, 

(1933) AIR 1933 Bom 114 (117) 57 Bom 134 144 Ind Cas 8, Dam chandra 
Khaserao v. Ganrsh Daitrant. 

(19SS) AIR I93S Rang 65 (67) 176 Ind Cas 923. 3fa K K Aiw v PS 
Zfohamed JIi 

(1931) 132 Ind Cas 2GI (2G2) (Oudh), Ram .4gr« v Damvdii 

5 (1913) 20 Ind Cas 5S0 (5S4) 16 Oudh Cas 1C3, Muhamad Tagi t Muham- 

mad Daguar 

(1897) 20 All 132 (184) 1803 All \V N 19, Jnayxt I7ui*n t *41* tfusam 

(1894) 16 All 251 (255) 1894 All \V N 72, Gobardhan r Sujan 

G. (1930) AIR 1930 Nag 300 (304) 27 Nag L R 152 127 Ind Cas 639. /airam 
v. Bhifnji. 

7. (1SS9) 14 All 1 (2) • 11 AU 423 1891 All W N 211 (F R), -4»h/ag Ahmad r. 
ll'a n r .4!» 

(191G) AIR 191C All 201 (202) SC Ind Cas 452 33 -All 540, Fhul. Dan t. 
Tail Run 

(1922) AIR 1922 AU 410 (410) 77 Ind Cas 113, Sural Sinph * Cnraj 
Singh 


Article 148 
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A mortgagee who has entered into possession of the mortgaged 
property as mortgagee cannot, during the subsistence of the mortgage, 
convert the nature of his possession into that of a full owner, merely 
by asserting his absolute title to the property. 1 Nor does a mere 
order in mutation proceedings entering the name of the mortgagee 

Note 4 

1. {1905) 32 Cal 296 (312) . 32 Ind App 23 . 9 Cal W N 201 : 2 All L Jour 71 : 

7 Bom L It 1 1 Cal L Jour 584 . 8 Bar 734 (P C), Khairajmal v. 

Datnt 


4. Adverse possession by mortgagee against mortgagor, ~ 

This Article only applies where the suit is against a mortgagee as 
such. Where the mortgagee is not entitled as such to the possession 
of the mortgaged property but enters into possession without title, 
the suit against him for the recovery of the property will not be 
within this Article. 


(1923) AIR 1923 All 613 (CIS) : 74 Ind Oas 830, Raghunath Stngh v. Jetto 
Singh. 

(1915) AIR 1915 All 203 (206) : 29 Ind Cas 403, Panna Lai v. Ramtshar 
Saha i. 

(1911) 10 Ind Cas 999 (1000) (All), Gandharp Singh v. Hartkxihna. 

(1908) 1908 All W N 1 (2) : 4 All L Jour 787 . 3 Mad L Tim 132, Jhaba 
Lai v. Chajju Mai. 

(1875) 7 NWPHCR 220 (222) (F B), Sheopal v. Khadim Boutin. 

(1896) 21 Bom 793 (796), Pandu v. Anpuma 

(1889) 14 Bom 279 (281) : 1889 Bom P J 311, Bhagvant Govxni v. Kondx 
Mahadu. 

(1868) 10 Sutb W R 219 (220), Ajoodhya Ptrshad v. Esharre Dya.1. 

(1926) AIR 1926 Lah 549 (550) : 95 Ind Cas 9, Jxioan Sxngh v. Ghasxla. 
(1908) 1908 Pun Re No. 28 : 1908 Pun W R No. 41 : 1908 Pun L R No. 

141, Balwant Singh v. Bamdas. 

(1882) 1882 Pun Re No. 49, Teju Mai v. Zulfakar Shah. 

(1929) AIR 1929 Mad 16 (18) : 109 Ind Cas 795, Kandaswamy Mudaliar v. 
Ponnuswamx Mudaliar. 

(1914) AIR 1914 Mad 578 (579) 37 Mad 545 • 16 Ind Cas 694, Utuman 
Khan v. Nagdlla Dasanna. 

(1914) AIR 1914 Mad 489 (493) : 15 Ind Cas 343 (346) : 37 Mad 423, Ariya 
Puthira Padayachi v. Muthukumaraswamx Padayaehi. 

(1902) 25 Mad 507 (511): 12 Mad L Jour 119, Seshamma Shettati v. 
Ghxckaya Hegade. 


. :hche 


Mir 2a v Ahmad Shah 

(1926) AIR 1926 Oudh 517 (518) : 95 Ind Cas 849, Xxrankar Prasad v. Ml. 

(1926) AIR 1926 Oudh 491 (492) : 92 Inti Cas 832, Bajrang Bali v. Mt. 
Mahrajia. 

(1921) AIR 1921 Oudh 124 (125) : 24 Oudh Cas 155 : 63 Ind Cas 284, 
Mahendra Bahadur Singh v. Chandrapal Stngh. 

(1920) AIR 1920 Oudh 302 (701) : 23 Oudh Cas 2C9 . 60 Ind Cas 404, Txldk 
Chand v. Shambhu Singh. 

(1912) 14 Ind Cas 684 (585) : J5 Oudh Cas 39, Amir Ah v. 2ft at Alt. 
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as proprietor change the character of his possession* But it has been 
held that a decree of a Settlement Court declaring the mortgagee 
to be the owner of the property has the effect of altering the 
character of his possession so as to take out of the purview of this 
Article the mortgagor's suit for the recovery of the property. 3 

The mere fact that a mortgage has been discharged out of the 
usufruct of the property or otherwise, does not alter the character of 
the possession of the mortgagee (who continues in possession after 
such discharge) and make the possession one held as owner and not 
ns mortgagee. 4 So also, the continuance in possession of a mortgagee 

(1911) 11 Ind Cas 653 (853) (Low Bur), Mg. Shue Paung v. Mating On. 

(1926) AIR 1926 Pat 512 (513) : 97 Ind Cas 348 . 6 Pat 102, Dmannih Rat 
v. Rama I2ui. 

(1926) 93 Ind Cas 931 (931) {Lah), Joteahar v. Amur Chand. 

[See also (1863) 1 Mad II C R 146 (147), PtidtyaJtovtlagalla v. AUu- 
nannalatta Kad.nttt 

(1889) 18 Mad 89 (40), Rairu Naijar v. Motdtn (When a mortgago 
was in fact for Rs 62, the mortgagee cannot by merely asserting 
for over twelve years that the mortgage was for a larger amount 
acquire a prescriptive right to hold as a mortgagee for the larger 
amount by alleging the renewal of tho mortgago deed )] 

2. (1926) AIR 1920 Oudh 594 (000) 97 Ind Cas 922 1 Luck 529, Achche 

Mina v Ahmad Shah 

(1923) 72 Ind Cas 989 (993) (Pesb), Ghulam Eaxdar Shah v. Band Shah. 

(1925) A IR 1925 AH 34 (35) : 60 Ind Cas 944, Ram Oanesh Rat v. Rup 
Naram Rat. 

(1929) 120 Ind Cas 789 (790) (Lah), Qodar v. Nwamdin. 

[But see (1918) A I R1918 Lah 197 (19S) . 48 Ind Cas 447, Ram 


pnetary body of the village and mutation was effected in" his 
fwour, without any objection from tho proprietary body— lUld 
that tho possession of the mortgagee became advert to tho 
proprietary body of tho village from tho dato of the mutation )) 

3. (1904) 7 Oudh Cas 259 (2G3, 261), Dasaican Singh v Nauab Bad shah Baht* 

Regain 

(1920) AIR 1920 Oudh 302 (301) . 23 Oudh Cas 269 . 00 Ind Cas 401, Ttlak 
Chand v. Shambu Singh. 

4. (1883) 18S3 All W N 202 (202). Kedar Nath v Ulfat Rai 

(192G) AIR 1926 Bom 40 (42) 49 Bom 847 91 Ind Cas 319, Raehappa 
Chanbasappa v Nmgappa 

(192C) AIR 1926 All 1S6 (13S) 89 Ind Cas 571, Mt Belt Bai t. Tantga 

(1930) AIR 1930 Cal 15 (1C) 5G Cal 1130 121 Ind Cas 407, llarasit Colder 
v. Jaladhar Bistias. 

(1926) A I R 19 2G Cal 910 (912) 94 Ind Cas 342, Keshab Lai \ Bhelanath. 
(1910) 7 Ind Cas 8S5 (330) 33 All 97, Stidarsfcan Das v. Ram Ptrthad 
(1912) 13 Ind Cas 9G3 (9G4) 34 All 2G1, llobetbullah r Abdul I7amid. 

(1933) AIR 1933 Oudh 13 (14, 15) 140 Ind Cas 1S9, Ram Bakhsh Singh v. 

Gan jo Pal Sinjh 
(1919) 37 Mad L Jour (N RC)C (6). 

(1921) AIR 1921 All 522 (522) 63 Ind Cas 710 GotW Ram x. Ran AVer 
[But see (1921) 4G Mad L Jcur (NR C ) 80 (^0) (When mortgagee 
after redemption refuses to give up possession. the nature if his 
possession is altered ard thereafter be up tit'e as owner to 
the knowledge of the mortgagor and a suit f-r possession must 
filed within twelve years of the date on which the nature cl 
di feu dint's possession was altered )) 
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4. Adverse possession by mortgagee against mortgagor. — 

This Article only applies where the suit is against a mortgagee as 
such. Where the mortgagee is not entitled as such to the possession 
of the mortgaged property but enters into possession without title, 
the suit against him for the recovery of the property will not be 
within this Article. 

A mortgagee who has entered into possession of the mortgaged 
property as mortgagee cannot, during the subsistence of the mortgage, 
convert the nature of his possession into that of a full owner, merely 
by asserting his absolute title to the property. 1 Nor does a mere 
order in mutation proceedings entering the name of the mortgagee 

Note i 

2. (1905) 82 Cal 29G (312) : 32 Ind App 23 : 9 Cal W N 201 : 2 All h Jour 71 : 

7 Bom LB1 . 1 Cal Jj Jour 584 : 8 Sar 734 (P C), Khairajmal v. 
Daxm. 


Ram Ear am Singh. 

(1923) AIR 1923 All 613 (613) : 74 lad Cas 830, Raghunath Singh v. Jttto 
Singh. 

(1915) AIR 1915 All 203 (206) : 29 Ind Cas 403, Panna Lai v. Rameshar 
Sahai. 

(1911) 10 Ind Cas 999 (1000) (All), Gandharp Singh v. Hankishna. 

(1903) 1908 All W N 1 (2) • 4 All h Jour 787 . 3 Mad L Tim 132, Jhaba 
Lai v. Chojju Mai. 

(1S75) 7 N W P H C R 220 (222) (F B), Sheopal v. KJtadtm Eosse »». 

(1896) 21 Bom 793 (796), Pandu v. Anpurna. 

(1889) 14 Bom 279 (281) : 1889 Bom P J 311, Rhagvant Govmd v. Eondi 
Mahadu. 

(1868) 10 Suth W R 219 (220), Ajoodhya Pershad v. Esharee Dyal. 

(1926) AIR 1926 Lah 549 (550) : 95 Ind Cas 9, Jiwan Singh v. GHasita. 
(1908) 1903 Pun Re No. 28 : 1903 Pun \V R No. 41 : 1908 Pua L R No. 

141, Balwant Singh v. Ramdas 
(1882) 1882 Pun Ra No, 49, Teju Mai v. Zulfakar Shah. 

(1929) AIR 1929 Mad 16 (18) : 109 led Cas 795, Kandaswamy Mudahar v. 
Ponnuswamx Mudalxar. 

(1914) AIR 1914 Mad 578 (579) . 37 Mad 545 : 16 Ind Cas 694, Usuman 
Khan v. Nagalla Dasanna. 

(1914) AIR 1914 Mad 489 (493) : 15 Ind Cas 343 (346) : 37 Mad 423, Anya 
Pitthira Padayachi v. Muthukumaraswami Padayachi. 

(1902) 25 Mad 507 (511) : 12 Mad L Jour 119, Seshamma Shetlatx v. 
Chxckaya Eegade. 


ihcht 

(1926) AIR 1926 Oudh 517 (518) - 95 Ind Cas 849, Nxrankar Prasad V. Ml. 

(1926) AIR 1926 Oudb 491 (492) . 92 Ind Cas 632, Raj rang Rah v. Ml. 

Mahrajui. 

(1921) AIR 1921 Oudh 124 (125) 24 Oudh Cas 155 : 63 Ind Cas 284, 

Mahendra Bahadur Singh v Chandrapal Singh. 

(1920) AIR 1920 Oudh S02 (304) : 23 Oudh Cas 269 : 60 Ind Cas 404, Ttldk 
Chand v. Shambhu Singh. 

(1912) 14 Ind Cas 584 (585) . 15 Oudh Cas 39, Amir All v. 2fuu Ali. 
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5. Invalid transfer of equity of redemption to mortgagee — Article 198 

Effect. — For a full discussion on the subject, see Note 28 to Article Note 5 
142 ante. Suppose the mortgagor transfers or relinquishes in favour 
•of the mortgagee the equity of redemption. and such transfer or 
relinquishment is invalid and inoperative, is the mortgagee’s posses- 
sion from the date of such attempted transfer in his character as 
mortgagee or under a claim of full ownership ? On this question, 
there is a conflict of decisions. The generally accepted view is that 
•though tho transfer may fail to vest the equity of redemption in the 
mortgagor, the possession of the mortgagee from the date of tho 
transfer will be not in his character as mortgagee but under a claim 
•of full ownership, eo as to take out of the purview of this Article 
■the suit by the mortgagor for the recovery of the property from the 
mortgagee. 1 This view proceeds on the ground that the parties to a 
mortgage can agree as to what the character of the possession held 


(1930) AIR 1930 Mad 305 (314, 315) . 123 Ind Cas 53 1 : 53 Mad 805, Ambu 
Natr y. Eelu Naxr (Suit for possession by usufructuary mortgagee— 
Rajinama decree granting possession to mortgagee and providing niter 
alia that mortgagor after depositing mortgage money should get 
possession of properties from mortgagee failing which mortgagee to 
continue in possession as mortgagee — If possession is not delivered 


•(1922) AIR 1922 Mad 407 (408) : 70 Ind Cas 33, Omayurupagam Mutt v. 
Suasoorta Thevan. 

(192G) AIR 192 G Sind 145 (148) 91 Ind Cas 87 : 20 Sind L R 277, Suite- 
man llashun v. Esso (Mortgagee taking possession as mortgagee, but 
wrongfully— Still his possession is only as mortgagee ) 

(1910) 6 Ind Cas 478 (170) (Mad), Sangamma Naicker v Itamasuamy 
Naicker (Mortgagor's claim in a prior suit to declare the mortgage 
bad does not enable mortgagee to prescribe to the mortgaged property 
from mortgage date — His second suit to redeem mortgage not barred 
under Article 144, Limitation Act, 1877 ) 

(1923) AIR 1923 Lah 3GG (3G3) • 73 Ind Cas 475, Sliujauddin a. Sher 
Mohemed (Co-mortgageo redeeming another co-mortgigee — His pos- 
session docs not become adverse against mortgagor ) 

Note 5 

1. (1923) AIR 1923 All 72G (730) 50 All 9SG 118 Ind Cas 177 (F I!), Sohan 
La I v. .Mohan Lai. 

(1929) AIR 1929 Mad 10 (18, 19) 109 Ind Cas 795, Aamfasami Mudahar 
v. Ponntisam* Mudaltar. 

(1921) AIR 1921 Mad 213 (214, 21C) C3 Ind Cas 215, Musijadu r. Gopala 
Jleddy 

(1921) AIR 1921 Mad 62 (S3. SI, 65) 41 Mad 253 C2 Ind Cas 003, 
Kandasamt P*Uat %. Chiutinpr^ 

(191G) AIR 1916 Mad 611 (S15.816) 31 Ind Cas GTS.Ocnndu t. Mallayya 

(1914) A I R 1914 Mad 578 (579. 5S-0) 37 Mad 545 16 Ind Ca* 094, CVun 
Khan v. Sagalla Dawtwa 

(1926) AIR 1926 Oudb 145 (145) . 90 led Cas 730, Had At, v I'v arula 

(1925) AIR 1925 Oudh 8S5 (SSC) $7 Ind Cas 1®-, Sheo Sath v Tkuln I at 
Ham. 

(1921) A I R 1921 Oudh 124 (125) 21 Ohidh Cas l*-5 CJ led t-as 251, 

Mohmfra Ljhittfiir Sinyh v Ckandrapal Sm 9 h. 


lam 112 
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Article 148 by the mortgagee should be from a certain date. 2 But the contrary 
Bote 5 view has been held in certain decisions, 3 according to -which the 
invalid transfer can have no effect on the character of the mort- 
gagee’s possession which therefore is only possession held as mort- 
gagee in spite of such transfer, and so the suit against the mortgagee 
for the recovery of the property will be governed by this Article 
notwithstanding the attempted transfer of the equity of redemption 
to the mortgagee. 

A mere contract to sell the equity of redemption in favour of a 
usufructuary mortgagee will not be sufficient to alter the character 
of the possession of the mortgagee. 311 

■Where the mortgagee obtains a transfer of the equity of redemp- 
tion from a third party who is not authorized to transfer it, tho 
mortgagee’s possession is not affected by such transfer and continues 
to be only a possession held as mortgagee. 4 5 Hence, notwithstanding 
such transfer, a 6uit against the mortgagee for the possession of the 
property will only be a suit against a mortgagee and therefore, will 
be governed by this Article. On this principle, where there are 
several co-mortgagors and the equity of redemption in the mortgage 
is transferred to the mortgagee by one of the co-mortgagors, the 
possession of the mortgagee as regards the other co-mortgagors is 
only that of a mortgagee and a suit by such co-mortgagors will be 
governed by this Article.® A contrary view, however, has been taken 

2. (1914) AIR 1914 Mad 578 (579)' 1C Ind Cas C94 (695) : 37 Mad 545, Usman 

Khan v. Nagalla Dasanna. 

(1922) A I E 1922 Oaah 7 (10) : 67 Ind Cas 572 : 25 Oudh Cas 115, Bijai 
Par tab Singh v. Baghuraj Stngh. 

(1925) AIR 1925 Mad 566 (567) : 87 Ind Cas 331, Sheikh Dawood v. Moh\~ 
deen Batcha. 

3. (1912) 13 Ind Cas 852 (853) (Lah), Lehna Singh v. Santa Singh, 

(1915) AIR 1915 Mad 573 (574, 575) : 38 Mad 1158 : 25 Ind Cas 772,. 
Muthukaruppan v. Mulhu Samban, 

(1914) AIR 1914 Mad 489 (493) : 15 Ind Cas 313 (346) : 37 Mad 423, 
Anyaputhira Padayachx v. Muthuhumarasami Padayachi. 

(1917) AIR 1917 Nag S3 (36) : 46 Ind Cas 872, Awdk Singh v. NanhaL 
3a (1925) AIR 1925 Ouab 114 (115) . 82 Ind Cas 40D : 28 Ondb Cas 100, Sign 
Sakai v. Dhum Stngh. 

4. (1907) 29 All G10 (647) • 1907 All W N 221 : 4 All L Jonr 521, Muraffar Alt 

Khan v, Parbati. 

(1878) 1 All 655 (G58, C59), Alt ATobatntnad v. Lolla Bnhsh. 

(1897) 21 Bom 793 (796), Pandu Lahshman v. Anupurna. 

(1916) AIR 1916 Lah 336 (337) . 32 Ind Cas 961, Abdul Atitkhan ▼. Kaltr 
Shah. 

(1912) 14 Ind Cas 534 (585) : 15 Oudh Cas 39, Amir Ah v. Nt at Ah. 

(1936) AIR 1936 Lah 753 (756) . 1GS Ind Cas 606, Sker Mohammad Khan 
v. Chuhr Shah. 

(1929) AIR 1929 Lah 30 (31) : 113 Ind Cas 540, Dm Mohammad v. Safdar 
Alt. 

[Bui He (1924) 4 G Mad L Jonr 82(83) (NBC). (Submitted not comet.)). 

5. (1909) 4 Ind Cas 264 (265) (Bom), llanmantha Yamaji v. Copal Sadathiv . 



SUIT FOR REDEMPTION 


2259 


in the undermentioned cases. 0 It is submitted that such a view is not 
correct on principle. 

Where the equity of redemption under a mortgage is transferred 
to the mortgagee by a person alleged to be the adopted son of tho 
mortgagor, after the latter’s death, and such alleged adoption is void, 
the rightful heir of the mortgagor can sue for redemption of the 
mortgage withm the period of sixty years given by this Article, 
although he has not sued within the period of six years under 
Article 118 supra for a declaration that the adoption is invalid. 7 

"Where the equity of redemption under a mortgage is sold to the 
mortgagee by the guardian of a minor mortgagor, the latter must, if 
he means to impeach the sale, sue to set it aside within three years 
of his attaining majority (see Article 44). If he fails to do so, ho 
cannot thereafter sue to redeem the property within tho longer period 
conferred by this Article. 8 

6. Invalid foreclosure proceedings — Effect. — Where a 
mortgagee, not being entitled to possession under the mortgage, takes 
possession of the mortgaged property as a lcsult of foreclosure pro- 
ccedings which are invalid, tho possession of the mortgagee will not 
be in Ins character as mortgagee but under a claim of ownership and 
hence, a suit against him for the recovery of the property will not 
bo governed by this Article. 1 But, where a raoitgagee is already in 
possession as mortgagee, the fact that subsequent proceedings are 
instituted for foreclosure of tho mortgage (which proceedings turn 

(1923) AIR 1923 Lih 71 (74) . CS Ind Cas 733, Jmtr v Nadir Ah. 

(1935) AIR 1935 Lah 921 (925) ICO Ind Cas 557, A’aun6 t. Lachhman 
Stngh. 

(1920) AIR 1920 Bom 20 (20) . U Bom 818 68 lud Cas 39, Kalu Deoba v. 

Bui'chand Kishandas. 

[Stc also (1909) 5 Ind Cas 123 (121) 32 All ICO, Satduddm Khan v. 
Baton Lai. (Purchase in execution of one co-mortgagor's in. 
tc rest— Possession of tnortgageo not adicrse to the other co- 
mortgagor.)) 

C. (1923) AIR 1923 Oudh 50 (52) . 25 Oudh Cas 215 : 70 Ind Cas 9S3, JanU 
Shah i. Mohammad Abbas 

(1922) AIR 1922 Bom 1 (1) G7 Ind Cas 219, Ibhram Gulam Husain x. 
Mohxdccn Balku Modal, 

(1925) AIR 1925 Oudh 162 (163) 60 led Cas S-O. Bam Chhcre Lalsh v. 
Bam Surat 

7. (1910) AIR 1916 Lah 33C (337) 32 Ind Cas 9G1, Abdul Jew Khan Kala 

Shah 

8. (1925) AIR 1925 Lah C19 (620) S9 Ind Cas C02 G Lah 417, Lalha Mai 

s .If dint Bam 

(1920) AIR 1920 Horn 1 (6,7) 11 Bom 712 . 53 Ind Cas 257 (F B), 

1'a 1. 1 ra pjvl Limanua v MaAaJu Lumar.no. 

Note 6 

1 (192S) AIR 1923 All 197 (19<) 111 Ind Cas 1ST. Lac’ll B.u x Jajsmath 
Sahu. 

(192C) 93 Ind Cas 931 (935) (Lah), Loi.-aA.jr x Anar t kanJ 

(1911) 11 Ind Cas 129 (131) (Lah), Li\-j £Aai r LjAAni CAa^i. 
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out to be invalid), will not convert the possession into one held as 
full owner. 2 Hence, a suit against the mortgagee for the possession 
of the property will be governed only by this Article notwithstanding 
the foreclosure proceedings. 

7. Mortgage providing that on default of mortgagor in 
paying the mortgage money within a fixed term, he should 
become absolute owner of the property — Effect. — Notwith. 
standing a condition in a mortgage deed that on default of the 
mortgagor in paying the mortgage money (or interest) within a 
stipulated period, the mortgagee should become the absolute owner of 
the property, the mortgage does not come to an end on such default 
by the mortgagor and the possession of the mortgagee (where he is 
in possession) is only that of a mortgagee even after such default. 1 
But where in pursuance of such a clause in the mortgage deed the 
mortgagor himself consents that the mortgagee should hold the 
property as owner from a certain date, and the mortgagee accordingly 
begins to hold the property as owner, his possession will not be that 
of a mortgagee but under a claim of full ownership. 3 The reason 
suggested is that it is open to the parties to a mortgage to agree what 
the character of possession to be held by the mortgagee should be 
from a certain date. 8 In such a case, though the mortgagor’s consent 
in the absence of a transfer of the equity of a redemption to the 
mortgagee cannot confer on the latter full title to the property, yet, 

(1925) AIR 1925 Lah 63 (54) : 79 Ind Cas 39, Manna Lai v. Hamid Al*. 

2. (1895) 23 Cal 228 (236, 237) : 22 Ind App 183 : 5 Mad L Jour 261 : 6 Bar 
649 (P 0), Ktshor * Mohan Roy v. Oanga Baku Deb*. 

[See aho (1903) 1903 Pan Re No. G5 : 1908 Pan L R No. 90 : 1908 
Pun W R No. 113, Indar v. .dssa S*ngh. (Mortgage by condi- 
tional sale — Invalid foreclosure proceedings — Mutation of names 
in mortgagee’s favour — No adverse possession.] 

Note 7 

1. (1872) 9 Bom H C R 79 (83), Krishna}* alias Babaji Keshav v. Bavji 

Sadashiv. 

(1919) AIR 1919 Earn 146 (146) : 43 Bom 669 : 53 Ind Cas 164, Ba \ Kantu 
v. BaiJadav. 

(1872) 9 Bom H 0 R 69 (72, 78), ShanAarbhai Ghulabbhai v. KassiBha » 
Vxthalbha*. 

• (1923) AIR 1923 Lah 71 (72) : 68 Ind Cas 883, Zora v. Chanda. 

(1914) AIR 1914 Lah 350 (352) : 1914 Pun Re No. 94 : 22 Ind Cas 837, 
Bulah* Mai v. Dan* Chand. 

2. (1914) AIR 1914 Mad 578 (579) : 16 Ind Ca3 694 (C95, 696) : 87 Mad 545, 

Usvntan Khan v. Nagalla Dasanna. 

(1922) AIR 1922 Oudh 133 (134) ; 68 Ind Cas 223 : 25 Oadh Cas 63, Bashir 
Hussexn v. Chandra Pal Singh. 

[See also (1924) AIR 1924 Rang 290 (291) : 82 Ind Cas 829, Mg. San 
Chein v. if a Daung U. (Mortgagee holding land as owner to 
knowledge of mortgagor — Mortgagee’s possession Is adverse to 
mortgagor.}] 

3. (1911) AIR 1914 Mad 578 (579) : 16 Ind Cas C94 (C95) : 87 Mad 545, 

Ultima n Khan r. Nagalla Da’anna, 
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8. Mortgagee purchasing mortgaged property in contra- 
vention of Order 34 Rule 14, Civil Procedure Code — Effect. — 

Where a mortgagee purchases the mortgaged property in execution 
of a money decree for the mortgage debt, such sale is invalid under 
Order 34 Rule 14, Civil Procedure Code. As observed in Khatrajmal 
v. Daim, x such a sale cannot relieve the mortgagee of his obligations 
as mortgagee or deprive the mortgagor of his right to redeem. But 
such a sale is not void. It is only liable to be set aside at the instance 
of the mortgagor. Hence, unless the sale is set aside by an application 
made within the period prescribed by Art. 166 infra, the sale would 
be binding on the mortgagor and he cannot thereafter sue to redeem 
the mortgage, ignoring the 6ale. 8 Where, however, the mortgagor 
gets the sale set aside by a proper application as above, the parties 
will continue as mortgagor and mortgagee and the mortgagor can 
sue for redeeming the property from the mortgagee within the period 
of limitation provided by this Article. 

9. Void mortgage — Person entering into possession under 
such mortgage. — Whero a mortgage is void, the possession of the 
mortgagee who enters into possession of the mortgaged property 
under such void mortgage is adverse to the mortgagor. 1 A suit by the 
mortgagor for the recovery of the proporty against such mortgagee 
(on the ground of the latter being merely a trespasser) will not be 
within this Article. Such a suit must be brought within twelve years 

4. (1832) 1882 All WN 84 (85), Bhala v. Ajudhta Prasad. 

Note 8 

1. (1004) 32 Cal 29C (31G) : 32 Ind App 23 : 9 Cal W N 201 : 2 All L Joor 71 : 

7 Bom L R 1 : 1 Cal L Jour 564 : 8 Bar 734 (P C). 

2. (1920) AIR 1920 Cal 363 (366) : 55 Ind Caa 157 : 47 Cal 377 (F B), TJttam 

Chandra v. Raj ITmJina. 

Note 9 

1. [Bui tee (1928) AIR 1923 All 552 (552) : 117 lad Cas 831. 3//. Baj Rani v. 

Qulab. (The proposition in this ease that the possession of 
the mortgagee in such cases is not adverse is not correct.)] 


the mortgagee w ill acquire such title by prescription if he continues 
in possession for a period of twelve years under the claim of full 
ownership. (See Note 28 to Article 142 ante ) 

In the undermentioned case,* a mortgage provided that in case 
the mortgagor failed to pay the mortgage money within a certain 
date, the mortgagee should take possession of the mortgaged property 
m his own right On the expiry of the fixed term, the mortgagee 
took possession of the property. It was held that the possession of 
the mortgagee was not m his capacity as mortgagee but in assertion 
of his full ownership to the property and so, a suit against him for 
the recovery of the property from him was not governed by this 
Article. 

See also Note 5 above. 
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from the mortgagee entering into possession. 2 But a person who 
enters into possession of a property under a void mortgage can 
prescribe only for a mortgagee’s title to such property and not for an 
absolute title. 3 4 Hence, even after the expiry of twelve years from his 
entering into possession, although lie cannot be ejected as a tres- 
passer, a suit can be brought against him as a moi tgagee within the 
longer period of limitation provided by this Article. 1 

Where a person is let into possession under a void mortgage and 
subsequently, within the period of twelve years from his entering 
into possession, the property is sold to him under a void deed of sale, 
his possession from the date of the sale becomes one held as owner 
and hence, he prescribes for a full title from such sale. 5 

A mortgage of vatan property by a vatandar is valid during his 
lifetime but is not binding on his successors. Where a mortgagee 
irora a vatandar enters into possession under the mortgage and 
continues to be in possession after the vatandar's death, it has been 
held that the mortgagee’s possession is adverse to the successors of 
the vatandar from the latter’s death ; but the mortgagee acquires by 
such adverse possession against the successors, only the title of a 
mortgagee As to correctness of this view, see Note 61 to Article 
142 ante. 

40. Extinction of mortgage by decree or order of Court. — 

Tho mere fact that a decree for redemption lias been passed against 

2. (1920) AIR 1020 Lah 300 (301) : 1 Lah 549 : 59 Ind Cas 478, Shah Natcas 

v. Sheikh Ahmad. 

3. (1921) AIR 1924 Mad 292 (294) : 47 Mad 203 : 79 Ind Cas 510, Appamvta 

v. Chxnnaveadn. 

(1924) AIR 1924 Mad 720 (720) : 80 Ind Cas 5C1, Aiyisa B iri Ammal v. 
Kalandarsa Bowther. 

(1912) 1G Ind Cas 9GO (9CO, 961) (Mad), Sundartx Ouruklal v. Su&ramaina 
Archahar. 

(1929) AIR 1929 Nag 115 (11G) : 118 Ind Cas 57, Sukhlal v. Btscsar. 

4. (1927) AIR 1927 All 311 (314) : 100 Ind Cas 346, JLTaha Manyal Bax v. 

Ktshtin Kandu. 

(1921) AIR 1921 Mad 410 (411 412) : 44 Mad 94G : 64 Ind Cas 323, 
Sontynagopala Dasee v. Inaputalapula Bami. 

(1917) AIR 1917 Oudh 116 (117) : 20 Oudh Cas 203 : 41 Ind Cas 862, 
Bihar* v. Adya Nath. 

(1930) 123 Ind Cas 195 (197) (Mad), Sayyapurcddy Abbayya v. Sayam 
Appanna. 

(193G) AIR 193G Pat G3 (65) : ICO Ind Cas 10CG, Baij Nath Prasad v. 
ifttneshtcar Stngh. 

(1932) AIR 1932 All 259 (2C0) : 140 Ind Cas 42. Halka v, Nannhon. 

5. (1924) AIR 1924 Mad 720 (721) : 80 Ind Cas 561, Aiyisa Bn* Ammal v. 

Kalandarsa Rotcther. 

(1925) AIR 1925 Mad 1020 (1020, 1021) : 8G Ind Cas 433, Aiyisa Bxd 
Ammal v. Kalandarsa Bout her. 

[But see (192C) AIR I92G Mad 377 (377) : 93 Ind Cas 955, Butch* 
Baju v. Seeiharamayya.] 

G (1915) AIR 1915 Bom 131 (131) : 39 Bom 587 : 30 Ind Cas 390, Bam- 
chandra Ytnkaj* v. Kallo Zkvjt. 
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ft, mortgagee does not alter his character as mortgagee and a second 
suit for redemption against him (assuming such a suit to bo 
maintainable) is only a suit against a mortgagee and bo is governed 
by this Article. 1 

11. Effect of proceedings under Bengal Regulation, 17 of 
1806. — See the undermentioned cases. 1 

12. Abandonment of land by mortgagor.— Where a mortgagor 
sues for the redemption of the mortgaged land within the period of 
limitation prescribed by this Article, the suit is maintainable 
■although the land had previously been abandoned by the plaintiff. 1 

13. Adverse possession by stranger. — See Notes 84 and 85 
under Article 142, ante. 

14. “To redeem or to recover possession.” — See Note la 
above. Where a dispute as to the amount due on a mortgage is 
referred to arbitration and the arbitrators decide what the amount is 
and also that the mortgagees should be in possession for a certain 
number of years, a suit for redemption by enforcing the award 


Note 10 

1. (1923) AIR 1923 Bom 300 (300, 301) : 47 Bom C92 : 72 Ind Cas 556, 
Hanmantha v. Shidu Sambhu. 

(1692) 15 Mad SCO (370, 371), Ramunni v. Brahma Dalian. 

(1909) 4 Ind Cas 939 (940) (Lah), Mohan v. Dtalu. 

(1918) AIR 1918 Bom 1 (12) • 49 Ind Cas 891 : 43 Bom 331 & 477 (F B), 
Bamji Bapujx v. Pandharmalh Ravji. 

[But tee (1870) 13 Suth W R 78 (80), Ram Surun Singh v. Mahomed 
Ameer ] 

Note ll 

1. (1914) AIR 1914 All 242 (216) 25 IUd Cas 611, Mt. Zaibunnxssa v. Pan- 


his suit, the possession of the mortgagee ceased to bo that of mortgagee 
and subsequent 6Uit against him came within Article 144 ) 

•(1923) AIR 1923 Nag 274 (277) • 72 Ind Cas 121, Jlupabax v Bodba. 
(Mortgagee issuing notice of foreclosure under the Regulation, but not 
taking any further proceedings after the year of grace allowed by the 
notice — Relationship of mortgagor and mortgagee does not change 
and the subsequent possession of the mortgagee is not adverse to the 
mortgagor ) 

(1900) 1900 Pun L R 167 (169), Sufo Khan v. Nanak Singh. (Suit for 
redemption of a mortgage by way of conditional sale — Regulation 17 
of 1806 — Irregular proceedings — ESect of — Mortgagor can redeem 
within period prescribed by Article 148.) 

Note 12 

2. (1917) AIR 1917 Lah 4C1 (462) 36 Ind Cas 221, Aid. Chxragh Shah t. 
Choghatta. (No question of abandonment can arise before expiry of 
limitation in such cases.) 
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would be governed by this Article. 1 

Where a person is made to sign a document by misrepresentation 
that it is only a mortgage deed, while, in fact, it is a sale deed, a suit 
by such person for the redemption of the mortgage on the ground 
that the sale under such circumstances is void, is governed by this- 
Article and not by Article 91 . 2 The reason is that a void document 
need not be set aside and Article 91 does not apply to such cases (see 
Note 3 to Article 91 supra). 

See also the undermentioned case. 3 

15. Claim for Burplns profits — • Limitation. — See Notea 
under Article 105, supra. 

16. Accessions to mortgaged property. — An accession to- 
mortgaged property to which the mortgagor is entitled on redemp- 
tion is not property mortgaged, and hence, the mortgagor's suit for 
such an accession is not governed by this Article. 1 

17. ‘'Immoveable property.” — For the meaning of the expression 
"immoveable property,” see Article 3, Note 4 ; Article 132, Note 19 1 
and Note 6 to Article 142, supra. 

A grove of mahua trees 1 and the right to officiate as priest 8 
have been held to be "immoveable property" for the purpose of this 
Article. 

18. Starting point of limitation. — Subject to the proviso- 
contained in the third column of the Article, the period of limitation 
under this Article begins to run from the time when the right to 
redeem or to recover possession accrues. 


Note 14 

1. (1923) AIR 1923 Rang 103 (109) : 70 Ind Cas 617 : 4 Upp Bur Rul 124 r 
Mating Dun v. Maung Cho. 

2 (1912) 13 Ind Cas 375 (376) (Upp Bur), Nga Paw v. Nga Lu Galt. 

8. (1923) AIR 1923 Rang 232 (233, 23C) . 7G Ind Cas C24, Ma Ilin Tha v. Ma 
Thet Su. (Law in British Burma prior to introduction ol Transler of 
Property Act in 1922 — When in tho caso of a mortgage containing a 
forfeiture clause the mortgagor oilers to redeem tho mortgage within 
the period fixed but tho mortgagee refuses redemption and the mort- 
gagor brings a suit for the purpose, the suit may bo regarded a3 one for 
specific performance and limitation for tho suit is tbreo years from 
the date on which redemption was refused.) 

Note 16 

1. (1917) AIR 1917 Lah 430 (432) : 42 Ind Cas 4C8, Khttda DadiKhan v. 
Girdhar* Rum. 

Note 17 

1. (1925) AIR 1925 Oudh 103 (10S) • 81 Ind Cas C50, Chandt v. Sat Maratn. 

2. (1833) 10 Cal 73 (74) : 13 Cal L R 2C3 : 8 Ind Jur 197, Daghoo Tandey t. 

Katsy Tarty. 

[Set also (1003) 1909 run Re No. 81 : 1909 Tun W R No. 96 : 100a 
Pun L R No. 1G3, Mohan Lai v. Janli.) 
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Section 60 of the Transfer of Property Act provides as to when Article 148- 

the right to redeem a mortgage accrues. The right accrues when the Note 18 
mortgage money has become "due." Before the amendment of the 
Section by Act 20 of 1929, the word used in the Section was 
"payable." Nevertheless, it was generally held that when a period 
was fixed lor the payment of mortgage money, the right to redeem 
accrued only after the expiry of the period and not before, 1 except 
where there was a special contract providing to the contrary. 111 This 


Note 18 

X. (1914) AIR 1914 P O 36 (37) : 36 All 195 : 41 Ina App 84 : 23 led Cas 355 
(P 0), Bakhtawar Begum v. Husaini Khanum. 

(1877) 2 Mad 45 (45) : 3 Ind Jut 64, Keshava v. Keshava. 

(1883) 1833 All W N 187 (189), Kamla Kuer v. Ear Sahau 
(1889) 1889 AH IV N 135 (136), Maharaja of Benares v. Sita Ram Naik. 
(1907) 29 All 471 (473, 474) • 4 All L Jour 375 : 1907 All W N 133, Uusam 
Begam v. Collector of Catcnpore. 

(1886) 8 All 95 (98) : 1886 All W N 13, Raghubar Dayal y. Budhu Lai. 
(1869) 6 Bom HOKAO 121 (123), Sttaram Dandekar v. Oanesh Gokhale. 
(1925) AIR 1925 Lah 529 (529) 86 Ind Cas 859, Chiman Lai y. Ram 

Rika. 

(1935) 158 Ind Cas 409 (409), 16 Lah 440 (441), Mohamed Hasan v, 
Chandu Ram. 

(1925) AIR 1925 Cal 862 (863, 865) : 86 Ind Cas 353, Ifofcini Mohan v, 
Sarat Sundari Debt. 

(1877) 2 Mad 314 (316) : 4 Ind Jur 500, Setrucherla Ramabhadra Raju v. 

Vairucherla Suryanarayana Raju. 

(1910) 8 Ind Cas 707 (703) (Cal), 12am Tarak v. Ashutosh. 

(1926) AIR 1926 Oudlj 552 (552) . 97 Ind Oas 919, Shtan Manohar v. 
Husains. 

(1925) AIR 1925 Nag 11 (14) 79 Ind Cas 870, Rama v. Wamanrao. 

(1921) AIR 1921 Nag 22 (23) . 17 Nag L R 202 . 64 Ind Cas 730, Bala v. 
Ghasi. 

(1916) AIR 1916 Mad 940 (940) ; 30 Ind Cas 870, Chandu v. Koaja 
Poojan, 

(1916) AIR 1915 Mad 425 (425) : 25 Ind Cas 676, Mir Mahamad Rowther 
v. Nagoor Roicther. 

(1892) 16 Mad 486 (4B9) * 2 Mad L Jour 272, Ttrugnana Sambanda Pan. 
dara Sannadht y. Nallatambi 

(1910) 8 Ind Cas 1068 (1069) (Mad), Muhamed Ibrahim y. Muhamed Am. 
(1912) 15 Ind Cas 287 (288) 39 Cal 828, Puma Chandra v. Peary Mohan. 
(1874) 11 Bom HOB 293 (286), Lalla Morji v Vasvdev Moreshicar 
(18CG) 2 Bom II 0 R 225 (231) : 1 Ind Jar (N s) 250, Sakharam Narastmha 
y. Fithu Laka Gouda. 

(1925) 90 Ind Cas 763 (7C1) (Cal), Mahommed Ismail v. Sharfatulla. 

(1909) 2 Ind Cas 160 (181) . 81 All 300, Kalka Prasad y. Bhuiyan Din. 

(But see (1893) 10 All 602 (610) . 1888 All W N 263, Bhagicat Das y. 
Parshad Singh. 

(1919) A I R 1919 Oudh S35 (356) 51 Ind Cas BS0, Anant Ram v. 
.Kalita.) 

la. (1667) 3 Mad II C R 863 (3C5), Dorappa v. MalhAarjunudu. 

(1900) 16 Mad L Jour 146 (147, 148), Chinnasxamy Rtddiar r. Krishna 
Reddy. 


jF 

/ 
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view proceeded ou the ground that the right to redeem and the 
right to foreclose (or sell) are co-extensive and arise simultaneously; 
so that, if the mortgagee has no right to sue for the mortgage money, 
the mortgagor also can have no right to sue for the redemption of 
the mortgage. This view has been made clear by the amendment of 
Section 60 above referred to, so that where a mortgage deed provides 
a period for the payment of the mortgage money, the mortgagor’s 
right to redeem the mortgage will arise only after the expiry of the 
period and not before, inasmuch as before the expiry of such period, 
the mortgage money would not be “due" in the sense that the 
mortgagee could sue to recover it. 2 

In the undermentioned case, 3 a mortgage deed provided that if 
the mortgagor paid the mortgage money in the month of any Jeth 
within ten years, the mortgage would be redeemed but that if he failed 
to redeem within ten years, the mortgagee would become its owner. 
It was held by the Allahabad High Court that the mortgagor's right 
to redeem under the above mortgage deed arose in the first Jeth 
succeeding the date of the mortgage and a suit for redemption insti- 
tuted more than sixty years after the first Jeth would therefore be 
barred by limitation. It is submitted that the correctness of the 
decision is doubtful in view of the express language of Section 60 of 
the Transfer of Property Act under which the right to redeem accrues 
•Only on the mortgage money becoming due. 

Even where the time fixed for redemption under a mortgage deed 
is very long after the date of the mortgage, the right of redemption 
cannot arise before, unless the clause fixing the term of the mortgage 
is held to be a clog on the equity of redemption, or is, for some other 
reason, held not binding on the mortgagor 4 

Where no date is fixed in a mortgage deed for payment of the 
mortgage money, the money becomes due immediately on the 
execution of the deed and consequently, the right to redeem also 
accrues immediately on the execution of the deed. 6 

(1908)18 Mad L Jour 235 (230), Vtshvendra Thirthaswam v» Vtshnu- 
tnvrthi Bhatta. 

(1916) AIR 1916 Mad 910 (910) : 30 Ind Cas 370, Chandu. v. Koaja 
• Poojari. 

(189C) 20 Bom G77 (687), Bayad Abdul Ua\ v. Gttlam Jtlnnl. 

[See (1912) 15 Ind Cas 287 (2SS) : 39 Cal 82S, Puma Chandra T. 
reary Mohan ] • 

2. (1932) AIR 1932 All 155 (156) : 131 Ind Cas 159, Akbar Iltisain v. Shah 
Ahsanul Mug. 

(1936) AIR 1936 Oudh 130 (131) : 159 Ind Cas 1052, Uar Bakhsh Singh V. 
Mahabtr Singh. 

5. (1937) AIR 1937 All 32 (33, 31, 35) : ICG Ind Cas 473, Bagevcari Tttean r. 

Nandoo Singh. 

4. (1861) 3 Mad It C B 363 (367), Dorappa v. Mallikarjunvdu. 

(1912) 15 Ind Cas 8SO (S91) (All). Bam Prasad v. Jogrup. 

6. (1913) 19 Ind Cas 291 (296) : 85 All 227 : 10 Ind App 71{P C), Sons Bam r. 

Kanhavjalal. 
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Under Section 62 of the Transfer of Property Act, where a 
usufructuary mortgagee is authorised to pay himself the mortgage 
money from the rents and profits of the property, the right of the 
mortgagor to recover possession of the property accrues when the 
mortgage money js so paid. 6 In such cases, even where a term is 
fixed for the mortgage and the mortgage is discharged out of the 
usufruct of the mortgaged property before the expiry of such term, 
the mortgagor can recover possession on the discharge of the mortgage 
debt and hence, limitation under this Article begins to run from the 
date when the mortgage debt is so discharged. 7 

In the case of leJcha mukhi mortgages in the Punjab, it has been 
held that the period of limitation for a suit for redemption runs from 
the date of the mortgage. 8 

See also the undermentioned cases. 0 

19. This Article and Article 134. — This Article applies not 
only to a suit against a mortgagee but also to one against an assignee 
of the mortgagee's rights Suppose, a mortgagee m possession of 
the mortgaged property transfers the property to a third person for 
•consideration, professing to bo the absolute owner of the property, 
and the transferee takes possession of the property under such 
transfer. In such a case, notwithstanding the misrepresentation of 
•the mortgagee-transferor, the transferee would, under the law, only 
get the rights of the mortgagee in the property and not rights of full 
•ownership. In other words, such a transferee would only be an 
assignee of the rights of the mortgagee. But, in such cases, there is 
u special period of limitation provided by Article 134 supra for a suit 


(1928) 110 Ind Cas 560 (5G0) {AH). Markvnday v ilaliabir Pandey. 

(1919) A I R 1919 Lah 20 (20) 51 Ind Cas 956 • 1 Lah 89, Khandu Lai v. 
Fatal. 

(1925) 00 Ind Cas 763 (764) (Cal), Mohammed Isamtl v Shar/atuUa. 

C. (1892) 16 Mad 486 (488) . 2 Mad Ii Jour 272, Tsrugnana Sambandha 
Pandara Sannadht v Nallatambi. 

(1915) AIR 1915 Mad 481 (483) 25 Ind Cas 797, Dorayya v, Ayyama- 

charyulu, 

[See also (1928) AIR 1928 Mad 234 (236) 103 Ind Cas 277, 

Venhataramanamma v D. Simon ] 

7. (1914) AIR 1914 P C 36 (3S) 36 All 195 41 Ind App 84 23 Ind Cas 355 
(P C), 31 1 Bdkhtauar Begam v. Uusaim Khanum. 

(1918) AIR 1918 Oudh 432 (434) 47 Ind Cas 161, Prog v. Mohanlal. 

8 (1927) AIR 1927 Lah S2S (830) . 101 Ind Cas 549. DiUu 3Ial v. Ilah* 
Baksh 

(1919) AIR 1919 Lah 20 (21) • 51 Ind Cas 956, Khandu Lai v. Fatal. 

■9. (1930) AIR 1930 Oudh 270 (271) 122 Ind Cas 769 : 5 Luck 631, Bugghu 
Singh v. Deputy Commissioner, Sitapur. (Mortgage without posses- 
sion— Provision in mortgage that if amount due is not paid by end of 
184S, mortgagor will lose all right in property and will debier posses- 
sion to mortgagee — Possession delivered in 1S52 without paying 
amount due — Suit for redemption in 1923 — Suit held barred by 
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Article 158 
Note 18 


view proceeded on the ground that the right to redeem and the 
right to foreclose (or sell} are eo-extensive and arise simultaneously; 
so that, if the mortgagee has no right to sue for the mortgage moneyi 
the mortgagor also can have no right to sue for the redemption of 
the mortgage. This view has been made clear by the amendment of 
Section 60 above referred to, so that where a mortgage deed provides 
a period for the payment of the mortgage money, the mortgagor’s 
right to redeem the mortgage will arise only after the expiry of the 
period and not before, inasmuch as before the expiry of such period, 
the mortgage money would not be “due" in the sense that the 
mortgagee could sue to recover it. 2 

In the undermentioned case, 3 a mortgage deed provided that if 
the mortgagor paid the mortgage money in the month of any Jeth 
within ten years, the mortgage would be redeemed but that if he failed 
to redeem within ten years, the mortgagee would become its owner. 
It was held by the Allahabad High Court that the mortgagor’s right 
to redeem under the above mortgage deed arose in the first Jeth 
succeeding the date of the mortgage and a suit for redemption insti- 
tuted more than sixty years after the first Jeth would therefore be 
barred by limitation. It is submitted that the correctness of the 
decision is doubtful in view of the express language of Section 60 of 
the Transfer of Property Act under which the right to redeem accrues 
Only on the mortgage money becoming due. 

Even where the time fixed for redemption under a mortgage deed 
is very long after the date of the mortgage, the right of redemption 
cannot arise before, unless the clause fixing the term of the mortgage 
i 3 held to be a clog on the equity of redemption, or is, for some other 
reason, held not binding on the mortgagor. 4 

Where no date is fixed in a mortgage deed for payment of the 
mortgage money, the money becomes due immediately on the 
execution of the deed and consequently, the right to redeem also 
accrues immediately on the execution of the deed.® 

(1908) 18 Mad L Jour 235 (23C), Vuhtendra Thirthasicami v. Vishnu- 
murthi Bhatta. 

(191C) AIR 101G Mad 940 (910) ; SO Ind Cas 370, Chanda r. Kofija 
Poojari. 

(1S9C) 20 Bom G77 (6S7), Sayad Abdul Ha\ v. Gulam Jilani. 

[See (1912) 15 Ind Cas 237 (233) : 39 Cal 623, Puma Chandra v. 

Peary Mohan.] 

2. (1932) AIR 1932 All 155 (156) : 134 Ind Cas 459, Attar Husain v. Shah 

Ahsanul Huq. 

(1930) AIR 1936 Oudh ISO (131) : 159 Ind Cas 1052, Ear Bakhik Singh v. 
Mahabxr Singh. 

3. (1937) AIR 1937 All 32 (33, 81, 85) • 166 Ind Cas 473, Bagesicari Teicari r. 

Kandoo Singh. 

4. (1867) S Mad II O R 363 (367), Dorappa *. Maltikarjunudu. 

(1912) 15 Ind Cas 6S0 (681) (AU), Bam Prasad v. Jagrup. 

6. (1913) 19 Ina Cas 291 (22C) • 85 AH 227 : 40 Ind App 74 (P C), Son i Pan V. 
Kanhaxyalal. 
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Under Section 62 ot the Transfer of Property Act, where a 
usufructuary mortgagee is authorised to pay himself the mortgage 
money from the rents and profits of the property, the right of the 
mortgagor to recover possession of the property accrues when the 
mortgage money is so paid.® In such cases, even where a term is 
fixed for the mortgage and the mortgage is discharged out of the 
usufruct of the mortgaged property before the expiry of such term, 
the mortgagor can recover possession on the discharge of the mortgage 
debt and hence, limitation under this Article begins to run from the 
date when the mortgage debt is so discharged. 1 

In the case of lehha mukhi mortgages in the Punjab, it has been 
held that the period of limitation for a suit for redemption runs from 
the date of the mortgage. 8 

See also the undermentioned cases 9 

19. This Article and Article 134. — This Article applies not 
•only to a suit against a mortgagee but also to one against an assignee 
•of the mortgagee’s rights. Suppose, a mortgagee in possession of 
the mortgaged property transfers the property to a third person for 
consideration, professing to be the absolute owner of the property, 
•and the transferee takes possession of the property under such 
transfer. In such a case, notwithstanding the misrepresentation of 
the mortgagee-transferor, the transferee would, under the law, only 
get the rights of the mortgagee in the property and not rights of full 
ownership. In other words, such a transferee would only be an 
assignee of tho rights of the mortgagee But, in such cases, there is 
n special period of limitation provided by Article 134 supra for a suit 


(1928) 110 Ind Cas 5G0 (5C0) (All), Markunday v. Mahabir Pandey 
(1919) AIR 1919 Lab 20 (20) . 51 Ind Cas 95C 1 Lab 89, Kkandu Lai v. 
Fatal. 

(1925) 90 Ind Cas 7G3 (7G4) (Cal), Mahammed Isamxl v. Sharfatulla. 

•G. (1892) 1G Mad 486 (488) : 2 Mad L Jour 272, Ttrugnana Sambandha 
Pandara Sannadhi v. Nallatambi. 

(1915) AIR 1915 Mad 481 (483) : 25 Ind Cas 797, Dorayya v. Ayyama- 
charyulu. 

[Sec also (1929) AIR 1928 Mad 234 (236) 103 Ind Cas 277, 

V enkataramanamvia v D. Simon ] 

7. (1914) AIR 1914 P C 3G (38) 3G All 195 41 Ind App 64 23 Ind Cas 355 
(P C), Ml, Bahhtawar Began, v Husains Khanum. 

(1918) AIR 1918 Oudh 432 (434) • 47 Ind Cas 1G1, Prag v. Uohanlal 
8 (1927) AIR 1927 Lah 828 (830) : 101 Ind Cas 549, Biltu Hal v. llahi 
Bak&h 

(1919) AIR 1919 Lab 20 (21) . 51 Ind Cas 956, Khandu Lai v. Fatal. 


bton to mortgagee — Possession delncred in 1852 without paying 
amount due — Suit for redemption in 1923 — Suit held barred by 
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■Article 148 for possession against the transferee, and this Article will not, 
Note 19 therefore, apply. 

The view is sometimes expressed that where a mortgagee 
transfers the mortgaged property professing to be the owner thereof, 
the transferee is not a transferee of the mortgagee-interest and hence, 
this Article does not apply to a suit for possession or redemption 
against such a transferee. 1 It is submitted that such a view is not 
correct, for whatever the professions of the mortgagee, the transferee 
can get in such a case only the rights of a mortgagee. The reason 
for the non-applicability of this Article to a suit against such a 
transferee is not that he is something more than a transferee of 
the mortgagee-interest in the property but that there is a different 
Article which specially provides for such cases. In the undermen- 
tioned case, 3 it was observed that the object of Article 134 was 
“to cut down the period available to the mortgagor under Article 148 
and to compel him to watch the conduct of the mortgagee and 
intervene on a transfer, thus making the transfer a cause of action 
which otherwise did not exist.” It is submitted, with respect, that the 
view as to Article 134 creating a cause of action which otherwise did 
not exist is not correct. The Limitation Act does not create a cause 
of action. The object of the Act is only to provide the period of time 
before the expiry of which the cause of action must be enforced. 
(See Section 3 Note 2 supra.) 

A transferee from a mortgagee, who has professed to act as the- 
full owner of the property, gets at least the rights of the mortgagee 
in the property. 3 Hence, although Article 134 speaks of a suit for 
possession, where anything remains due on the mortgage, the Article 
can only mean a suit for possession on redemption of the mortgage, 4 
for the simple reason that a suit for possession simpliciter without 


Article 148 ns right to redeem accrued on execution of mortgage— Suit 
was barred even if the right accrued in 1852 ) 

. ■ • - •- '• * (Mort- 

„ . 1 ion and 

. . icy, the 

land would be released — No date for redemption tixed In deed — S eld 
on construction of deed that right of redemption did not accruo till 
the mortgagee got possession under the deed ) 

Note 19 

1. (1926) AIR 1926 Oudh 547 (518) : 22 Oudh Ca3 353 : 07 Ind Cas 874 : 1 

Luck 423 {F B), Sri Ram v. Rajtbullah. 

(1021) AIR 1021 All 3S0 (300, 891) : 43 All 1C1 : 61 Ind Cas 546, Jft.Itam 
Pi <ir» v. Sudh Sen. 

2. (1021) AIR 1021 Mad 272 (27G) . 44 Mail 951 : G9 Ind Cas 734, Rarayana- 

steamy Raieler v. Pertastcamy Odayar. 

3. (1921) AIR 1921 Mad 272 (275) : 41 Mad 931 : 63 Ind Cas 731, Rarayana- 

steamy Ranker v. rertasteamy Odayar. 

4. See (1927) AIR 1927 All 807 (310) : 102 Ind Cas 135, Lakhmi Das r. 3 It. 

Dadla. ( Article 134 applies to suit for redemption.) 
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offering to redeem the mortgage will not lie at all against the 
transferee in such cases. The cause of action for such a suit against 
the transferee is the same as that against the mortgagee himself, 
and such cai® of action is not accelerated simply because the 
mortgagee has transferred his rights to another, professing to have 
full rights to the mortgaged property. Hence, where the right to 
Tedeem the mortgage has not arisen, the mortgagor cannot sue the 
transferee for redemption, notwithstanding the transfer by the 
mortgagee in the professed exercise of rights of ownership over the 
property. 

Suppose, the right to redeem the mortgage arises after the 
mortgagor comes to know of the transfer by the mortgagee (the time 
mentioned in Article 134 as the starting point of limitation under 
the Article). The question arises whether Article 134 will apply to 
such cases. There does not seem to be any decided case on this point. 
But it is conceived that Article 134 will not apply to such cases. The 
reason is that limitation cannot begin to run before the accrual of 
the cause of action, and the Articles in the Limitation Act must be 
lead subject to this principle, so that if at the time mentioned in 
the third column of any Article the cause of action for a Buit (falling 
within the description contained m the first column) has not arisen, 
the Article must he held inapplicable to the case. (See Notes to 
Section 9 ante.) It is conceived that in such a case Article 148 will 
apply. 

Where, in a suit against a transferee from a mortgagee for the 
recovery of the mortgaged property, tbo defendant contends that the 
suit is governed by the shorter period of limitation under Article 134 
and not hy this Article, it is for the defendant to prove the facts 
which would bring the case within Article 134.® 

20. This Article and Article 126. — Where a Hindu son sues to 
set aside a mortgage of joint family property executed by his father 
and not to redeem the mortgage, the Article applicable is Article 12G 
supra and not this Article. 1 

Where a Hindu executes a usufructuary mortgage of joint family 
property and then sells the equity of redemption to the mortgagee, 
the sons will loso their right to the property altogether if they do 
not sue to set aside the sale within the period of twelve j ears under 

(192G) AIR 1D2G Oudh 547 (548) 29 Oudh Cas 353 • 97 Ind Cas 874 ■ 
1 Luck 423 (F B), Sr* Earn v Kajibullah. (Do ) 

[But »ee (1925) AIR 1925 Rang 140 (142) 2 Rang 5G1 • 84 Ind Cas 
9S4, Sla Myai Gyiv.Ma 31a Ryan (Article 134 does not apply 
to Buit for redemption — Submitted, decision is not correct )] 

5. (1SS1) 1831 All W N 122 (122), Kamta Prasad v. Ba\ar Alt 

Note 20 

1. (1921) AIR 1921 Oudh 19G (197, 19S) 24 Oudh Cas S30 : 64 Ind Cas 757, 
Chohley Singh v. Hardco Singh. 
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21. Suit by puisne mortgagee for redemption of prior 
mortgage. — This Article applies to a suit for redemption of a 
mortgage by whomsoever such suit may be brought. In other words, 
the Article is not confined to suits by the original mortgagor. Thus, 
the Article applies to a suit by a puisne mortgagee to redeem a prior 
mortgage. 1 

Where a prior mortgagee sues to enforce his mortgage without 
impleading the puisne mortgagee and the latter thereafter sues to 
redeem the prior mortgage, there is a conflict of decisions as to 
whether this Article will apply to the suit. One view is that this 
Article will apply to such a suit 2 and the other view is that such a 
suit is really one to enforce the puisne mortgage and so is governed 
by Article 132 supra and not by this Article. 3 It is submitted that 
the latter view is not correct, there being a clear distinction between 
the puisne mortgagee’s right to enforce his own mortgage and his 
right to redeem a prior mortgage. 

2. (1928) 112 Ind Cas 151 (152) (Oudh), Kaxlash Singh v. Balbhaddar Singh. 

Note 21 

1. (1933) AIR 1933 Lah 503 (504) : 14 Lah 500 : 142 Ind Cas 805, Sundar 

Das v. Deli Bam. 

(1935) AIR 1935 Oudh 130 (140) : 10 Luck 531 : 153 Ind Oaa 80S, Bam 
Adhar y. Shankar Bakhsh Stngh. 

(1920) AIR 1920 Cal 609 (011) : 119 Ind Cas 195 : 57 Cal 704 (F D), 
Sayamah Holla v. Anisuddin Holla. (Puisno mortgagee suing on his 
mortgage without impleading tho prior mortgagee and purchasing the 
property himself can sue the prior mortgagee for redemption and to 
such a suit this Article will apply.) 

Nag 367 : 172 Ind Cas 2S9, 

■ (Prior mortgagee foreclosing 

by puisne mortgagee within 
sixty years not barred though after tweho jears from prior mortgagee 
getting possession under foreclosure decree.) 

2. (1934) AIR 1934 All 916 (947) : 163 Ind Cas CC4, Narotam Das v. Santoal 

Das. 

(1923) AIR 1923 All 271 (273) : 79 Ind Cas 498 : 45 All 268, Bnya Lai y. 
Bohra Champa Ram. 

(1026) AIR 1926 Pat 337 (939) : 6 Fat 513 : 94 Ind Cas 291, Ramjhan 
Koer y. Kashi Nath Sakai. 

(1937) AIR 1937 Nag 205 (207) . I L R (1037) Nag 3G7 : 172 Ind Cas 2S9, 
.V/. Ramkunnarbai y. HI. Chittia Bai. 

8. (1926) AIR 1920 Cal SCO (SCO) : 91 Ind Cas 719, Nil Hadhab Hahapatra 
r. Joy Gopal Hakanlt. 

(1909) 5 Ind Cas 877 (878) (Cal), NuNiiram Bandopadhya y. Sarbessur 
Bisvas. 

(1925) AIR 1925 Mad 76 (77, 78) : 64 Ind Cas 301, Lakshmanan Chettiar 
y. SrfiamufJiu NaieKer. 


Article 12G. Hence, where the sons have not sued to set aside the 
sale within the period of twelve years under Article 126, they cannot 
sue to redeem the property, taking advantage of the longer period of 
limitation allowed by this Article. 2 * 
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22. Suit by execution purchaser of equity of redemption. — 

Where the equity of redemption under a usufructuary mortgage is 
sold in execution of a decree against the mortgagor, a suit by the 
purchaser in execution for redemption and possession of tho 
mortgaged property is governed by this Article and not by Article 
137 lupra. 1 

23. Barden of proof. — The burden of proving that the mortgage 
is a subsisting one and that the suit for redemption is not barred by 
limitation, is on the plaintiff. 1 

24. Laches of mortgagor. — The laches of a mortgagor in taking 
no steps for many years to enforce bis alleged rights may afford 

Note 22 

1. (1863) 1SS9 All W N 135 (135, 136), Maharajah of Benares v. Si (a Bam 
Naik. 

Note 23 

1. (1333) AIR 1933 All 21 (24) . 141 Ind Cas 91 54 All 975, Jauhan v. 
T unday. 

(1916) AIR 1916 All 201 (205) 36 Ind Cas 452 33 All 510, KhiaU Ram v. 
TaxK Ram 

(1914) AIR 1914 All 512 (518) 25 Ind Cas 353, Frank Hay v. Rafxuddxn. 
(1913) 20 Ind Cas 29 (SO) (All), Ganeshx Lai v. Basantx Lai. 

(1889) 11 AH 438 (443) : 1889 All W N 155, Parmanand Mxsr v. Sahib Alu 
(1836) 8 All 295 (800) . 18S6 All W N 93, Rura Bibs v. Jagat Naraxn. 

(1898) 1893 All W N 39 (39), Ram v. Amxr Bakhsh. 

(1905) 1905 All W N 14 (15) : 2 All L Jour 62, Musa fir Rax v. Mt. Lagan 
Bart a Kuar. 

'(1935) AIR 1935 Lah 515 (51C) . 155 Ind Cas 576, Sher Mohammed v. 
Karam Chand 

(1925) AIR 1925 Lah 632 (633) • 89 Ind Cas 788, Ahmad Khanx Mxizzafer 
Khan. 

(1921) AIR 1924 Lah 484 (1S5) . 78 Ind Cas 617, Piroze Khan v. Kanhxya 
Ram. 

(1923) AIR 1923 Lah 219 (220) • 71 Ind Cas 577, Srt Ram v. Matwala 
Ram. 

(1919) AIR 1919 Lah 20 (22) . 1 Lah 89 51 Ind Cas 95G, Khandu Lai v. 
Fatal. 

(1894) 1894 Pun Re No 53, Ghulam Hassan x Hajt Muhammad. 

(1893) 1893 Pun Re No 33, Ralxa Ram x Radha Ram 
(1902) 2G Mad 34 (3G) 12 Mad L Jour 101, Ittappan Kuthxraxattat Kayer 
v. Nanu Sastry. 

(1918) 20 Ind Cas C3 (G4, 05) (Oudh), Gajraj Singh v. J/uhammad Baker 
Ah Khan. 

(1913) 18 Ind Cas 229 (232) (Oudh), Sarju Prasad x. Manm Lai. 

(1917) AIR 1917 Oudh 121 (125) . 42 Ind Cas 119, Dxdar Husain x. Gaya- 
prasad. 

(1931) AIR 1931 Pat C15 (61C) 153 Ind Cas 761, Mt. Khiro Kuer x. Sped 
N oo nil Hussaxn. 

(1921) 63 Ind Cas 490 (492) (All), Harxmurat x Ramhxl. 

(1926) 95 Ind Cas 915 (915) (Oudh), Btnda x. Sankata Prasad. 

(1919) 20 Ind Cas 29 (30) (Ml), Ganeshx Lai x. Basantx Lai. 
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23. Effect of bar of limitation. — Where a suit for recovery of 
possession of the mortgaged property from the mortgagee is barred 
under this Article, the right of the mortgagor to the property is 
extinguished under Section 28 ante, and the mortgagee becomes the 
owner of the property. 1 

26. Special or local law. — See the undermentioned decisions. 1 

27. Panjab Redemption of Mortgages Act, 2 of 1913 — 
Dismissal of application for redemption under — Effect. — 
See under Note 2 to Article 14 supra. 


evidence against the existence of those rights, but cannot estop him 
from asserting them, if they do exist, at any time within the period 
of Bixty years allowed by this Article. 1 
See also Note 40 to Section 3, ante. 


Note 24 

1. (1875) 23 Suth W R 09 (101) : 14 Bong L R 386 • 2 Ind App 48 . 3 Sar 419 : 
3 Sutber 61 (P 0), Juggernath Sahoo v. Shah Mahomed H ossein. 

(1896) 23 Cal 228 (236, 237) : 22 Ind App 183 : 6 Mad L Jour 261 : 6 Sar649 
(P C), Kxshor* Mohun Roy v. Oanga Dahu Debt. 

Note 25 

1 . (1925) AIR 1925 Bom 339 (340) : 87 Ind Cas 699, Indurat Rhaurai v. 
Shxvlal Nabhubhai. 

(1933) AIR 1933 All 21 (24) : 141 Ind Cas 91 : 54 All 975, Jauharx V. 
Ttinday. 

Note 26 

1, (1882) 6 Bom 734 (736), JDabajx v. Txthu. (Under the Debkan Agriculturists 
Relief Act, XVII of.1879, the mortgagor may redeem before the expiry 
ol tho term.) 

(1930) AIR 1930 Oudh 270 (271) : 122 Ind Cas 769 : 5 Luck C84, Rvgghtl 
Singh v. Deputy Commissioner, Sitapur. (In order to take advantage 
of Section 6 of the Oudh Estates Act the mortgage must have been 
executed on or after 13th February 1844, and then too the advantage 
is available in two cases only namely, in mortgages which fixed no 
term within which the property comprised might bo redeemed or 
mortgages which fixed the term within which the property comprised 
might bo redeemed if 6uch term has not expired before the 13th 
February 1856.) 

<1927) AIR 1927 Oudh 457 (464) 105 Ind Cas 93, Suraj Balhth v. Oanga 
Balhth. (A suit for redemption resting on an initrnment of mortgage 
of tbo year 1849 in which no term was fixed for redemption, or if any 


licablo to such a suit } 
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149 .* Any suit by or 
on behalf of the Secre- 
tary of State for India in 
Council, the Secretary of 
State, the Crown Repre- 
sentative, the Central 
Government or any Pro- 
vincial Government, ex- 
cept a suit before a Fede- 
ral Court in the exercise 
of its original jurisdic- 
tion. 


Sixty years. 


When the 
period of 
limitation 
would begin 
to run under 
this Act 
against a 
like suit by 
a private 
person. 


S ynopsis 

1. Legislative changes. 

2. Scope of Article. 

3. Applicability of Limitation Act to Government— General. 

4. Sait by or on behalf of the Government — Illustrative 

cases. 

5. Suit by manager of religious endowment. 

6. Suit by Municipality. 

7. Article not applicable to suit by person deriving title 

from Government. 

8. Resumption or assessment of lakhiraj grants— Right of 

Government, whether extinguished by bar of limitation. 

9. Acquisition of title by adverse possession against 

Government. 

10. Special or local law. 

11. “Private person.'’ 

12. Acquisition of easements against Government. 


Other Topics 

Adverse possession against Government— Onus of proof i .. See Note 9, Pts. i to G 
Applications and appeals by Government — Article not applicable 

See Note 2, Pt. 1 

Suits against Go\ eminent — Article not applicable ... - See Note 2, Pt. 4 

sj” Act of J877 

HO Any suit bj or on I Sixty years [ When the period of limitation would 

behalf of the Secretary of | r begin to run under this Act against a 

State for India in Council I I like suit by a private person 

Act of 1871 

ISO — Any suit in tho name of the I Sixty years. I When the right to sue 
Secretary of State for India in Council. I l accrued. 

Act of 18S9 

See Note 1, Legislative Changes. The Bengal Regulation referred to m tbs 
Note was repealed by Act 8 of 18G8. 


Article 149 
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4. Legislative changes. 

1. Under some of the Regulations that were in forco prior to the 

Act of 1859, such as the Bengal Regulation 2 of 1805, suits 
in regard to public rights were exempt from the ordinary 
period of limitation and a special period of limitation of sixty 
years was provided in regard to such suits. 1 

2. Section 17 of Act 14 of 1859 provided as follows : — . 

“ This Act shall not extend to any public property or right, 
nor to any suits for the recovery of the public revenue or for 
any public claim whatever, but such suits shall continue to be 
governed by the laws or rules of limitation now in force." 

3. Article 150 of the Act of 1871 provided for suits " in the name 

of the Secretary of State for India in Council.” The period of 
limitation for such suits was sixty years and timo began to 
run under the Article from the date when the right to sue 
accrued. 

4. In Article 149 of the Acts of 1877 and 1908, the words " in 

the name of the Secretary of State for India ” wore replaced 
by the words " by or on behalf of the Secretary of State for 
India.” The starting point of limitation was altered as tho 
time when the period of limitation would begin to run under 
the Act against a like suit by a private person. 

5 Tho words " the Secretary of State . . . Provincial Govern- 
ment” were added by the Government of India (Adaptation of 
Indian Laws) Order, 1937. Tho words ” except a suit boforo 

a Federal Court original jurisdiction” were added by 

Act 14 of 1937. 

2. Scope of Article. — The Article applies only to suits by or on 
bohalf of the Government. It docs not apply to applications and 


Article 449 — Note 1 

J. See tho following cases decided under sneh Regulations 

(18CG) G Suth W R P C 9 (9) ■ 2 Moo Ind App 390 (P C), Jetcan Dow Sahoo 
v Shah Kubeerood-deen. (Dcngal Regulation 2 of JS05, Sec. 2.} 
(ISG8) 10 Suth \V R 7G (77) . 1 Beng LRAC 31, Assoo Utah v. Bojoo ileah. 
(Case decided under S. 17 of Act of 1859 under which the Regulations 
in forco at the date of the Act continued to apply.) 

(1872) 17 Suth TV R 557 (559), Sht5 Bam Doss v. Sudanund Surmah. (Do.) 
(1873) 20 Suth TV R 231 (231, 232). J7os5em Ztalsh v. Ameena Khafoon. 
(1874) 8 Mad II C R 40 (43). The Collector of South Areot v. Thathacharry. 
(Regulation 2 of 1805 ) 

(16GG) 6 Suth TV R 115 ( 1 1C), Collector o/ Bungpore t. Prosunno Coomar 
Tagore. 

(1S4C-S1) 4 Moo Ind App 4GG (49G, 497) • 1 Sir 3S5 (PC), Baja Mahtab 
Chund Bahadcor v. Government oj Bengal. 

(lSCt!) 5 Suth TV R 130 (130), Bromanund Gosyim v. The Government. 

(1670) 14 Suth TV R 170(170), P.ughocmath Surmah t. Gobind Chunder Bay. 
(1872) 17 Suth TV R 430 (431), Shmk Lai Slahomed ▼. Balia Bnj Ktshore. 
(1SG3) 9 Suth TV B 153 (ICO), IT. Pergusson v. The Government. 

[See alto (1921) AIR 1921 Oudb 68 (90) : Gl Ind Cas 671 : 24 Oodh 
Cas 77, Secretary of State v, A lohanmad Oatim.) 
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appeals by Government. 1 But it applies to all suits by the Govern- 
ment, 2 for example, to summary suits by the Government under 
Section 9 of the Specific Belief Act. 3 The Article applies only to suits 
by or on behalf of the Government. Suits against the Government 
are not within the Article 4 

3. Applicability of Limitation Act to Government— General.— 

The question has sometimes been raised whether, apart from the 
provisions which expressly or by necessary implication are declared 
applicable to the Government, the provisions of the Limitation Act 
apply to the Government. In Appayya v Collector of Y izagapatam, 1 
where the question was whether Article 178 of the Act of 1877 
(Article 181 of the Act of 1908) applied to applications by Govern- 
ment, the High Court of Madras observed as follows 

“We are of opinion that the Government is not entitled to 
any exemption from the provisions of the Limitation Act relating 
to applications. If the maxim on which the Counsel for the 
Crown relies applies to this country— and the Crown is not 
bound by the provisions of any Act unless they are expressly 
declared binding on the Crown — it may be inferred from the 
circumstance that this Act contains provisions prescribing 
limitation to the Government for the institution of suits and 
presentation of criminal appeals, that the Legislature contem- 
plated that the Crown should be subject to the provisions of the 
Act and should enjoy a privilege to the extent expressed and no 
further — expression facit cessare taciturn." 

In Venubai v The Collector of Nosik f it was held that the period 
of limitation for an application for execution by the Government was 
the same as the period of limitation for a similar application by a 
private person Tbo High Court of Bombay in the above case 
observed as follows . 

"We think that the right of Government to recover court-fees 
under Section 309 is subject to the same period of limitation as 

Note 2 

1. (1881) 4 Mad 155 (15G, 157), Appayya v Collector of Yieagapatam 

(192G) AIR 1026 Cal 10G4 (1064) 53 Cal 561 . 93 led Cas 334, Mahobun- 

nessa Bibi v Secretary of State 

(1874) 22 Suth \V R 512 (512) (P B), Collector of Beerbhoom v Sreehury 
Chucherbutly 

(1833) 7 Bom 552 (Note) (553), Venubai v Collector of Nasik 

2. (1915) AIR 1915 Bom 197 (200) 40 Bom 166 . 33 Ind Cas 429, Mandat 

Gangadas Desai v Secretary of State. 

3. (1925) AIR 1925 Sind 275 (279) 67 Ind Cas 1002, Secretary of State v. 

Dinshaw Navrojx 

4. (1895) 19 Mad 165 (16G), Secretary of State v Bapanamma Gant 

(1930) AIR 1930 Mad 679 (680. C82, 6S3) 125 Ind Cas 545, Secretary of 
State v District Board of Tanjore 

Note 3 

1. (ISSl) 4 Mad 155 (156, 157). 

2. (1SS3) 7 Bom 652 (552) (Note) 


Article 149 
Notes 
2—3 
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Article 149 
Note 3 


tho right of a subject to enforce a decree or order would he. 
The Legislature jo passing the Limitation Act of 2871, which is 
applicable to this case, where it intends that tho Government 
should have a longer period than the subject, has been careful 
expressly to say so : as, for instance, in Aiticle 160 of Schedulo 2, 
where the period assigned to suits brought by the Secretary of 
State is sixty years from the time of the accrual of the cause 
of action ; but the Legislature makes no difference between 
Government and its subjects in the cases of appeals or applica- 
tions: see Qovind Lakshman v. Narayan Moreshvar, 11 Bom. 
H. 0. Rep. 111." 

In The Secretary of State v. Mathurabai , 3 the High Court of 
Bombay held that the rule in England that the Crown is not includod 
in an Act unless there be words to that effect is equally applicable 
in India and that therefore tho provisions of Section 26 of the 
Limitation Act of 1877 did not apply to the acquisition of easements 
against the Government. In distinguishing the decision in Yenubai 
v. Collector of Nasik (above referred to) the High Court observed as 
follows : 

"In Special Appeal No. 7 of 1877, Venubai v. The Collector 
of Nasik (referred to in the note to I. L. R. 7 Bom. 552) tho 
above Act came under the consideration of Westropp, C. J., and 
Helvili, J., who held that the period for execution in the case 
under Act 9 of 1871 was tho same for Government as for tho 
subject, on the ground that tho express provision for a longer 
period of limitation in favour of Government, in caso of suits, 
showed it was intended that Government should bo bound by 
tho ordinary period of limitation in tho case of executions. But 
this inference cannot be extended to Section 26 of the Limitation 
Act which relates to an entirely different matter from the 
limitation of suits, viz., to a branch of substantivo law and tho 
creation of rights by the enjoyment of them, unless indeed the 
moro mention of tho Crown in an Act bo held to liavo tho 
effect of making all its provisions applicable to tho Crown. That 
this is not so, the decision of tho Appeal Court in Ex parte 
Postmaster-General ; In re Bonham, L. R. 10 Ch. D. 595 at page 
601, where tho applicability of tho Bankruptcy Act to tho Crown 
was disallowed, is ah authority in point." 

In tho undermentioned cases* it was held that tho Collector can 
take action under Section 3 of tho Bombay Blmgdari Act C of 1862 
nt any time and that his action is not subject to any rule of limitation. 

In ono of tho al»ove cases* tho above view was based on tho ground 
that tho Collector acted as a reprosentativa of tho Crown and tho 

3 IISSO) H Bom 2J3 (218). (roWowjng 1 Bom 7.) 


. Do irnji. 
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maxim “Nullum tcmpus aut ocurrit regi ” (No time or place affects 
the King or the rights of the Crown) was relied on for the view 
that there was no limitation for the proceeding by the Collector. 

Referenco may also be made to the judgment of Bhashyam 
Iyengar, J., in Bell v. Municipal Commissioners of Madras, c in 
which he comes to the conclusion that the Government is not exempt 
even from taxing statutes passed by the Indian Legislatures, unless 
the very nature of the tax is such as to make it inapplicable to the 
Government 

4. Suit by or on behalf of the Government — Illustrative 
cases. — Where a State Railway is managed by a Railway Company 
as managing agents under the Government, a suit by the Railway 
Company m respect of land belonging to such State Railway is 
one on behalf of the Government and as such is governed by this 
Article. 1 

Certain land was acquired by the Government under the Land 
Acquisition Act for the purposes of a Railway, but before it was 
handed o\er to the Railway Company tho defendant enteied into 
possession of the land It was held that the suit against the defendant 
for the recovory of the land must be by tho Secretaiy of State and 
not by the Railway Company and that it would be governed by this 
Article. 2 

5. Suit by manager of religious endowment. — Before the 
passing of the Religious Endowments Act, 20 of 1663, religious 
endowments were under the management of the Government and 
hence, a suit by the manager of an endowment was heated as a suit 
by an office! of the Government brought on behalf of the Government 
so as to be governed by tho longoi period of limitation applicable to 
such suits. 1 But, since the passing of tho Religious Endowments Act 
of 1663 under which tho management of religious endowments lias 
been taken away from the hands of the Government, & suit by the 
manager of a xoligious endowmont cannot bo treated as a suit by an 
officer of tho Government and as brought on behalf of the Government 
and henco, tho longer period of limitation applicable to suits by oi 
on behalf of the Government will not apply to such suits 2 

C (1001) 25 Mad 157 (ISO) 12 Mad L Jour 20S 

Note 4 

1. (1030) UR 1030 Fat 302 (300) 103 Ind Cas 523, Bengal North-Western 

Ilailnay Co Ltd \ Janh\ Pershad 

2 (1037) \IR 1037 Tat 5GS (570) 171 Ind Cas 823, Seetharam v. Secretary 
of State 

Note 5 

1 (1SCC) G Suth IV R P C 3 (0) 2 Moo Ind App SOO (P C), Jeiean Diss Sahv 
v Shah KubeeroodJeen 

2. (1S93) 20 All 4S2 (1S3, 4S9) 1S93 All \V N 123 (F B>, Behan Lai \ .V<f. 

JftiffrtAt 

(1872) 17 Suth \V R 430 (431), Shai\h Laul \ Lalla Brtj Ktshore 

[S« (1003) 27 Bom 500 (510) 5 Bom L R S03, Sajun LjU rnkni t. 

KajtUussen ) 


Article 149 
Notes 
3-5 
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Article 449 
Notes 
6—7 


6. Suit by Municipality. — A suit by a Municipal Committee is 
not a suit by or on behalf of the Government anti hence is not 
governed by this Article. 1 Thus, this Article will not apply to a suit 
by a Municipal Corporation for recovery of a certain land as forming 
part of a highway, title to which is vested in the Corporation by 
statute. 2 But, where Government land has been entrusted to a 
Municipality for management and the Municipality sues in respect 
of such land, the suit is one on behalf of the Government and is 
governed by this Article. 8 

See also Notes under Aiticle 146 A, ante. 

7. Article not applicable to suit by person deriving title 
from Government. — This Article applies only to suits by or on 
behalf of the Government It does not apply to a suit by a person 
deriving title from the Government 1 

Illustrations 

l.A purchases from the Government certain land which, at 
the time of the purchase, has been in the possession of B 
adversely against the Government for more than twelve 
years. A's suit for possession against B is governed by 
Article 144 and not by this Article and is barred as not being 
within twelve years of the commencement of the adverse 

possession. 2 

Note 6 

■ •• - - • v. Sarangapam Mudaltar. 

Cas 158 (1G2) : 38 Mad C, 
Council. 

2. (1895) 19 Mad 154 (150), The Municipal Commissioner v Sarangapani 

Mudaltar 

3. (1931) AIR 1934 Lah 960 (961) • 153 Iud Cas 9G4, Ldbha Singh v. 

Municipal Committee, Amritsar. 

Note 7 

1 (1924) AIR 1924 Cal 394 (391) : 81 Ind Cas 675, Ananda Mohan Boy v. 
Kina Das 

(192G) A I R 1926 Mad 1155 (115 7, 1158) : 97 Ind Cas 253, Vcnl.atasurya- 
narayana v. Yenku Naidu. 

(1917) AIR 1917 Lah 201 (204) : 39 Ind Cas 971, Moolchand v. Amar Bath. 
(1909) 2 Ind Cas 314 (314, 315) (Mad), Mhdftata Cotcdu v Lokanath ratro. 
(1910) G Ind Cas 392 (394) (Cal), Naicab Bahadur of Munhidabad y. Gopi- 
nath Mandol 

(1906) SO Mad 245 (243) . 17 Mad L Jour 174, Kuthaperumal Bajalt v. 
Secretary of State 

(1904) 23 Mad 505 (50C, 507) . 15 Mad L Jour 416. Sanharan Kambudn v. 
Veetil T hat ah at Muhammad. 

(1895) 19 Mad 154 (156), The l/tinicijYiI Commissioner v. Sorntijaran* 
Mudaltar. 

(1875) 21 Sutb W It Cl (C5), Boards Boy v. Bandit Eunste Thaloor. 

(1372) 17 Suth W R 377 (377), Bnndabun Chunder Sircar v. Bhcopal 
CJttmdrr Biswas 

[Bui tee (1831) 8 Cal 230 (235, 23C) : 10 Cal L It 41, Kostashlashmi 
Dan t. Gohubnonx Dm.] 

2. (1921) AIR 1924 Cal 391 (391) : 81 Ind Cas 675, Annada Mohon Boy v. 

A'tiut Das. (In such a case the purchase do a not *» fresh starting 
point of limitation.) 
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2. A obtains a lease of certain land from the Government. He is 
then deprived of possession of the land by B. A's suit for 
possession against B is not governed by this Article. 3 

3. A was in possession of certain land which belonged to the 
Government, adversely to the Government The Government 
took steps to remove him from possession and actually 
removed him from possession and itself entered into posses- 
sion Thereafter it granted the land to B A then sued B for 
possession on the ground that he had acquired a prescriptive 
title to the land and that he had been wrongly deprived of 
possession It was held that lie could not succeed unless he 
proved that at the time when he was deprived of possession 
of the land by the Government he had been in adverse pos- 
session against the Government for sixty years The reason 
is that in such a case, the question is whether a suit by the 
Government would have been barred by limitation and not 
whether a suit by the transferee from the Government would 
have been so barred at the time when A was deprived of 
possession of the land 4 

The mere fact that in a suit for possession of land by a transferee 
of such land from the Government, the latter is joined as a 
co-plaintiff will not make this Article applicable to the suit by the 
transferee 6 But, where the Government is entitled to sue for the 
restoration of possession of the land to the transferee, the suit by the 
Government for 6uch restoration will be governed by this Article, 
although a suit by the transferee himself for possession will not bo 
governed by this Article. Hence, in such a case, if the Government is 
made a co-plaintiff in the suit by tho transferee, the suit, so far as 
the Government is concerned, will bo governed by this Article, though 
this Article will not apply so far as tho transferee is concerned 8 

8. Resumption or assessment of lakhiraj grants — Right of 
Government, whether extinguished by bar of limitation. — 
See tho undermentioned cases 1 

(192G) AIR 192G Mad 1155 (1157) 97 Ind Cas 253, Venkata Suryanara- 

yana't FenKw Ntudu 

3. (1901) 32 Cal 129 (139) 31 Ind App 203 G Born L R 705 1 All L Jour 5S5 
8 Cal W N 809 8 Sar G98 (P C), Jagmdra Hath Roy v Ilemanta 

Kltman Das t 

[See also (1915) AIR 1915 Siud 4 (5, G) , SO Ind Cas 13 9 Sind 

L R 1, Karachi J/vntcipalily v Shamoo Ladha ] 

4 (1927) AIR 1927 Mad 1083 (1084) 105 Ind Cas 202, Mamappa Udayan v. 

Sabapathy Asari 

5 (1905) 2S Mad 505 (50G, 507) ,K T T ' — ,,r c - * ^ ». 

Vittil Thalalat itd * 

nlso (1S67) 11 Mo 

1 Suthcr C7G ▼. 

Collector of the Si Parghanas ) 

0, (1672) 18 Suth W R ISO (131), Petumbcr Dey v Juggannath Boy 

Note 8 

1. (1903) 27 Mad 1C (20), Jagannadharn t Secretary of State (No limitation 

applies to such right ) 


Article 149 
Notes 
7—8 
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Article 149 
Note 9 


9. Acquisition of title by adverse possession against 
Government. — A title to immovable property can be acquired by 
adverse possession against the Government in the same way as such 
title can be acquired against a private person. 1 But, the person 
claiming such title against the Government must prove that the 
adverse possession has extended for a period of sixty years or more. 3 
This is so even where the suit is not one by the Government but one 
against the Government, Thus, where the plaintiff sues the Govern- 
ment for a declaration that he has acquired a title against the 
Government by adverse possession for the statutory period, he must 
prove that his possession has extended for a period of sixty years. 3 

Where a person claims title by adverse possession against the 
Government, the burden is on lum to prove such possession for the 
full period of sixty years. Proof of adverse possession for a shorter 
period will not shift the onus to the Government to show that the 
possession had not continued for the full period of sixty years. 4 The 
contrary view taken in the undermentioned cases 5 cannot be regarded 

(1934) AIR 1031 Mad 147 (151) : 57 Mad 501 : 154 Ind Cas 990, Thirmcn- 
hatacharyulu v. Secretary of State. (Do.) 

(1831) 8 Cal 230 (235, 236, 237) : 10 Cal L R 41, Kailashbashmi Dossec v. 
Oocoolmont Dosee. (Right barred after 60 years ) 

(1935) AIR 1935 Cal 363 (374) • 62 Cal 346 • 159 Ind Cas 93, Raj Krishna 
v. Barabam Coal Concern Ltd. (Do.) 

Note 9 

1. (1685) 9 Mad 265 (307), Stvasiibramanya v. Secretary of Slate. 

2. (1899) 9 lilad L Jour 141 (142), Adathalam Katha Nadan v. Kandasamy 

Pillau 

(1892) 19 Cal 312 (321) : 19IndAppC9: C Sar 113 (P C), Secretary of Slate 
v. Durbijoy Singh. 

(1911) 9 Ind Cas 7G5 (767) : 35 Bom 182, Rnnchhodlall v. Secretary of Stale. 

(1927) AIR 1927 Mad 456 (457) : 101 Ind Cas 9G, Secretary of State v. 
Mvthuknmara Pillai. 

” — - r -» - , ™ ' Government. 

■ 1 Cal L Jour 4C0. 

i a Deo v. Secre- 


(1924) A I R 1921 P C 150 (154) : 51 Ind App 257 : 47 Mad 572 : 80 Ind Cas 
835 (P C), 4m6ii Nair v. Secretary of State. (A person must pro\o 
continuous possession for full sixty years to acquire title against the 
Government.) 

3. (1926) AIR 1920 Lah 437 (43S) : 7 I/ah 210 : 96 Ind Cas 117, Abdul I i’ahab 
v. Secretary of Stale 

. . - ' • -> 192 : 35 Ind Cas 

■ ■ ■ i of Slate v. Sree- 

(1025) AIR 1925 Mad 760 (785, 786). 43 Mad 570 : 91 Ind Cas 130, Krishna 
v. Smgararelu 

(1921) AIR 1921 Bom 177 (179) : 45 Bom 769 : Cl Ind Cas 410, Vasia Dal- 
tat v. Secretary of State 

(1929) A 1 R 1929 Mad 441 (412, 443) : 113 Ind Cas 190, Jayaram Xaidu v. 
Seeretary of State. 

6. (1692) 15 Mad 315 (31S) : 2 Mad L Jour 153, Secretary of State r. Dacctts 

(1910) MnS Ca* S32 (333) : 33 Mad 1. Chelikani Rim o' to r. Secretary of 
Slate. 
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Article 149 
Notes 
9-11 


10. Special or local law. — The Article is subject to the 
provisions of Section 29 ante under winch, if a different period is 
fixed by a special or local law, such period must apply in preference 
to the period laid down in the Articles in the Schedule. Thus, in the 
undermentioned case 1 it was- held by the Judicial Commissioner's 
Court of Sind that a suit by the Government against the Karachi 
Municipality in a matter covered by Section 167 of the Bombay 
District Municipalities Act of 1901 was governed by the six months' 
period of limitation under that Section and not by tins Article. 

11. "Private person.” — In In themattei of the Indian Stamp 
Act 1899; 1 the Bombay High Court observed as follows 

“. . . the expression ‘private peison’ is not a teim of ait it must 
be construed, I think, with reference to the context in which 
it appears ‘Private person’ may bo used in contradistinction 
to an ‘official person’ or to a Government servant . it may have 
— many meanings In Article 149, Limitation Act, it seems to be 
used in contradistinction to Government, because that Article 

(1912) 1C Ind Cas 62C (G29) (Mad), Alagasinga Aijya Yaralangarti \ . Taluk 
Board, Rajahinundry 

(I8GC) 5 Suth \V R 13G (187), Bromanund Gossain \ The Goternmeiit 

(1910) 5 Ind Cas 118 (118, 119) S3 Mad 3G2, VenAnfarnwirt Aiycr \ Secre- 
tary of State 

(1912) 15 Ind Cas 257 (258) (Mad), Kaiayana Ptllai v Secretary of State 

(1915) A I R 1915 Mad 720 (721) 2t Ind Cas 735, Boyana v Asethu 

(16S5) 9 Mad 175 (181, 181), Secretary of State v V»ra ltayan. 

(1915) A I R 1915 Mad SOS (309) 25 Ind Cas G0S, Samtnsua Mudahar n 
Secretary of State (Though the general presumption, where a person 


as good law r in view of the decision of the Privy Council in Sen clary 
of State for India v. Chclhkani Rama Rao. e 

As regards the essentials which will make a person’s possession 
adverse to the Government, see Notes under Article 144. See also 
the undermentioned cases 7 dealing with adverse possession of land in 
cantonments. 


some one is shown to hi\c encroached on it ) 

G. (191G) A I R 191G T C 21 (27) 39 Mad G17 43 hid App 192 35 IudCasOOd 
(P C), 

7 (1922) AIR 1922 All 57 (58, 59) GG Ind Cas 5S2, Secretaiy of State v 
Mulla 

(1910)8 Iud Cas 109G (1097, 109») S3 All 229, Bank of Upper India v. 

Secretary of State (G 111 143, Followed ) 

(1911) 38 Ind App 201 (2lG) 3G Bom 1 12 Ind Cas 117 (P C), Kaihhuiru 
Aderjx v Secretary of State 

Note 10 

1. (1931) AIR 1931 Sind 55 (55) 131 Ind Ca» l&l. Secretary of State v. 
Municipality of Karachi 

Note 11 

1 (1934) AIR 1934 Bom 231 (232) 5S Bom 437 151 Ial Cas 911 (S B). 
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Article 150 


Article 150 A 


provides that titno runs against the Secretary of State from 
the same date as it would in a suit against a private person.” 5 

12. Acquisition of easement against Government. — See 
Notes to Section 26, ante. 


Second Division : Appeals 


Description of appeal. 


Period of Time from which 

limitation. period begins to run. 


i so.: Under the Code j Seven days, 
of Criminal Procedure,) 

1898, from a sentence of I 
death passed hy a Court of 
Session. I 

Synopsis 

1. Legislative changes. 

2. Scope and applicability. 


The date of 
the sen- 
tence. 


1. Legislative changes. 

1. There was no Article corresponding to this Article in the Act of 

1871. Section 271 of the Codo of Criminal Procedure, 1872, 
however provided a period of seven days for such appeal. 

2. The provision was first introduced in 1877. 

3. The words "Sessions Judgo” which occurred in the Act of 1877 

were substituted in the present Act by the words "Court of 
Session.” 

2. Scope and applicability. — This Articlo applies only to 
appeals from a sentence of death passed by a Court of Session. As 
to the limitation for other appals under tho Criminal Procedure 
Code, see Articles 100 A, 154, 155 and 157 infra. 

The right of appeal from a sentcnco of a Court of Session is given 
bv Section 110 of tho Code of Criminal Procedure. 


1 50 A. Under the Seven days. 

Code of Criminal Proce- 
dure, 189S, from a finding 
rejecting a claim under 
section 443 of that Code. 

* Act of 1877 

Suistantialiy same as afose. 

Acts of 1671 and 1659 

No ccm^pondinff provision. 

2 Tbr fi fff “Ion "sfiiiut a private ffncti" in the slow pissaye is otviecsly 
a mistake fet “It a pKitr pnon." 


The date 
the finding. 
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Synopsis 

4. Legislative changes. 

2. Scope and applicability 

It Legislative changes. — This Article lias been newly introduced 
into the Limitation Act by Section 42 of the Criminal Law Amend- 
ment Act 12 of 1923, which received the assent of the Governor- 
General on 10th March 1923. 

2. Scope and applicability. — The claim under Section 443 of 
the Criminal Procedure Code referred to in this Article, is a claim to 
be tried under the special procedure of Chapter 33 of the Criminal 
Procedure Codo relating to trial of cases outside the Presidency 
Towns m which European and Indian British subjects are concerned. 

Whero the Magistrate rejects the claim of any person to be tried 
under the procedure prescribed by the said Chapter, and records a 
finding to that effect, the person by whom such claim is made has, 
under the said Section 443 of the Criminal Procedure Code, a right 
of appeal to the Sessions Judge whose decision is final. 

This Article prescribes the period of limitation for presentation 
of such appeals Where the claim is rejected, the Magistrate is 
required to stay proceedings until the expiration of the period 
allowed for the presentation of the appeal under this Article, or if 
an appeal is presented, until it has been decided. 


Article 450 A 
Notes 
1—2 


151.* From a do- 
cree or order of any of 
the High Courts of Judi- 
cature at Fort William, 
Madras, Bombay and 
Lahore in the exercise 
of its original jurisdic- 
tion. 


Twenty days. 


The date of 
the decree 
or order. 


Synopsis 


4. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

* Act of 1877 

151 — From a decree or order of^any | Twenty days 


The date of the 
decree or order. 


Article 154 


its original jurisdiction 


Act* of 1871 and 1B59 

No corresponding provision. 
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Synopsis Art Notes°* 

1. Legislative changes. i—Z 

2. Scope and applicability. 

1. Legislative changes — This Articlo lias been newly introduced 
into the Limitation Act by Section 42 of tho Criminal Law Amend- 
ment Act 12 of 1923, which received the assent of the Governor- 
General on 16th March 1923 

2. Scope and applicability. — The claim under Section 443 of 
the Criminal Procedure Code referred to in this Article, is a claim to 
be tried under the special procedure of Chapter 33 of the Criminal 
Procedure Code relating to trial of cases outside the Presidency 
Towns m which European and Indian British subjects are concerned. 

Where the Magistrate rejects the claim of any person to be tried 
under the procedure prescribed by the said Chapter, and records a 
finding to that effect, the person by whom such claim is made has, 
under the said Section 443 of the Criminal Procedure Code, a right 
of appeal to the Sessions Judge whose decision is final. 

This Article prescribes tho period of limitation for presentation 
of such appeals. Where the claim is rejected, the Magistrate is 
required to stay proceedings until tho expiration of the period 
allowed for the presentation of the appeal under this Article, or if 
an appeal is presented, until it has been decided 


151.* From a de- 
cree or order of any of 
tho High Courts of Judi- 
cature at Fort William, 
Madras, Bombay and 
Lahore in tho exercise 
of its original jurisdic- 
tion. 


I Twenty days. 


The date of 
the decree 
or order. 


Synopsis 


1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

~~~ 5 Act of 1877 

JS1 — Front a decree or order of nny | Twenty days. 


The date of the 
decree or order. 


Article 151 


Act* of 1B7I and 1859 

corn i*j end ing provision. 
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Other Topics 

Appeal under Indian Divorce Act ... ... ... See Note 2, TL C 

"Decree or order" covers ‘ judgment 1 under Letters Patent — Sen Note 3, Pt. 3 
Original jurisdiction and ordinary original civil jurisdiction : Sec Note 2, Pts. 4, 5 
Time for obtaining copy to bo excluded, even if copy not required under rules ... 

See Note 3, Pt. 4 

1. Legislative changes. 

1. There was no provision corresponding to this Articlo in tlio 
Act of 1871 and the Act of 1859. The various High Courts 
framed their own rules as to the period within which the 
appeals referred to in this Article should be filed. 1 

2. By tlio Amending Act 8 of 1930, the words "Lahore and 
Rangoon” have been substituted for the words "or the Chief 
Court of the Punjab or tho Chief Court of Low or Burma," 
inasmuch as there are now High Courts in the said two 

provinces. 

3. Tho word "and” was inserted before "Lahore” and tho words 
"and Rangoon” after "Lahore” were omitted by tho Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937. 

2. Scope of the Article.— This Articlo applies only to appeals 
from tho deerocs or orders mado in tho cxorciso of the original 
jurisdiction of tho High Courts specified. It doe3 not govern npjieals 
from tho decrees or orders mado in tho oxcrciso of their appellate 
jurisdiction Tlio expression " original jurisdiction" is used in this 
Articlo as opposed to "appellate jurisdiction." Tlio original juris- 
diction of tho High Courts includes insolvency 1 and matrimonial* 
jurisdictions The power of tho High Courts to issuo nigh Preroga- 
tive Writs such ns Mandamus, Certiorari and Ilabeas Corpus is part 
of their original jurisdiction.* There is ft distinction between tho 
original jurisdiction of tlio High Court, and its ordinary original 
civil jurisdiction* Tho Patna and Allahabad High Courts have not 
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Article 151 — Note 1 

1, <1803) 22 Horn C12 (016), A v. D. 

(1609) 12 Suth W R 459 (159) : 13 Sath \V R 210 ; 5 Dong L R 47, Ilurruek 
Smjh v Tooltee Ham Sahoy. 

(1SG3) 11 Suth W R 107 (103), In the matter of Ilurruck Sxnjh. 

Note 2 

1. < 1 S 30) 13 P-am 520 (533) 10 Ind App 150 : 5 Sir 400 : 13 Ind Jur 251 (P C). 

/« the matter of Cantlat Sarronlai Savicahu. (Case under Articlo 
1«0 ot the Act o( 1977 ) 

[See however (1929) AIR 1929 Ring 229 (232) : 7 Ring 201 : 113 
Ind Ca* 015. In the in a'ter of I/. Satire (Application f^r 
review cl judgment pnvd in It* InWvcnc; jurjulictlui J» »‘>t 
within Article 1C2 of the Act.)) 

2. (1 5 0*) 22 Dam CI2 (010), .1 t. H. 

3 (1930) A I R 1930 Jit I 630 (902. 910) : 53 Mu l 379 : 124 Ind Cut 651, IVn- 

ln/iiraliwm v Secretary o f State 

4 (1930) A l R 1930 Mad 779 (7e0) : 63 Mil 237 : 120 Ind Cn 491. In the 

matter of Kupj iiiotj Sayajar. 
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been invested with the ordinary original civil jurisdiction. 5 An 
appeal under the Indian Divorce Act o! 1869 against a decreo 
absolute made on the Original Side of a High Court in a suit for 
divorce is governed by this Article. Compaie Section 29, Clause (3) 
of the Limitation Act, which jirovides that “nothing in the Limitation 
Act shall apply to suits under the Indian Divorce Act of 1869.” 
This prohibition is restricted only to suits and hence does not extend 
to appeals 6 

This Article also governs an appeal from a decieo or order of the 
Madras City Civil Court to the High Court • vide Section 15, 
Clause (2) of the Madras City Civil Courts Act (7 of 1892). 

3. Starting point. — Time, under this Article, commences to mn 
from the date of the decree or order appealed from Order 20 Rule 7 
of the Civil Procedure Code provides that the decreo shall bear date 
the day on which the judgment was pronounced. By virtue of O. 49 
Rule 3 of the same Code, however, Order 20 Rule 7 does not apply to 
Chartered High Courts in the exercise of their original civil jurisdic- 
tion But, as a matter of practice of the various High Courts, tho 
decree is made to beai the date of the judgment. 1 It has accordingly 
been held that the starting point under the Article is the date of tho 
judgment even though tho decree is finally settled long after the date 
of the judgment . 3 

The words " decree or order ” as used in this Aiticlo are wide 
enough to cover a ‘ judgment ' in the sense in which that word is used 
in the Letters Patent. Therefore, tho period of limitation for an 
appeal under Clause 13 of the Letters Patent from a judgment of 
the Rangoon High Court on its Original Side is twenty days from 
the date of the judgment, 6uch an appeal falling under this Article. 8 

In computing the period of twenty days allowed by this Aiticle, 
the time taken in obtaining copies of the judgment and decreo 
appealed from should bo excluded under Section 12, sub-section 2 
ante, even in case3 whero such copies are not required to bB annexed 
to the memorandum of appeal by the rules of the High Court 

5 (1930) AIR 1930 Pat 538 (541) : 10 Pat 218 : 129 Ind Cas 529 (F B), Suraj* 
tuol Brtjlal v. Commmtoiwr of Income-tax, Bihar and Orissa. 

C (1898) 22 Bom CI2 (GIG), A v B 

Note 3 

1. (1913)21 Ind Cas 515 (515) (Mad), Aboobtichar EahvntuUa Sail v. OJjictal 

Assignee of Madras 

(1937) AIR 1937 Rom Cl (05) . I L R (1937) Eom 421 : 107 Ind Cas CGI, 
Ntmichand Vttamehand v. Chatvrbhuj Damji 
(See also (1891) 10 Cat 052 (059, COO, CGI), R atnty Broughton, 

(The decision assumed that Section 205 of the old Civil Proce- 
dure Code corresponding to the present Order 20 Rule 7 applied 
to the decree pa^cd on the Original Side of the High Court )] 

2. See the cases cited in Foot-Noto 1. 

3 (1927) AIR 1927 Rang 20 (25) : 4 Rang 2C5 : 99 Ind Cas 417, Jtjtlhoy 
Surty v. T. S . Chettiar Firm. 

(1920) AIR 192 G Rang 143 (141) : 9S Ind Caa CS9, M, U. Artff \. BentmaU 


Article 151 
Notes 
2-3 
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Article 151 concerned. 4 Similarly, where a portion of the period allowed by this 

Note 3 Article is occupied by the appellant in getting the order appealed 

from varied and settled by tho Registrar, it may bo excluded under 
sub-section 3 of Section 12 5 As to tho question whether Section 12 
can bo invoked for the purposes of computing the period of limitation 
under this Article in cases (a) where application for copy of decree is 
made after tho expiration of twenty days prescribed by this Article 
or (b) whore the time limited by this Article is fully taken up in 
getting tho decree prepared in accordance with the practice of the 
Original Side of tho High Court, see tho undermentioned cases.® 

Article 152 t 5 2 .*\ Under the Thirty days. The date of the 
Code of Civil Proce- decree or order 

dure, -1908, to the Court appealed from, 

of a District Judge. 

S ynopsis 

1. Legislative changes. 

2. Scope. 

2a. “Under the Code of Civil Procedure." 

3. “Date of the decree." 

4. Amendment of decree under Section 1S2, Civil 

Procedure Code— Effect of. 

5. Effect of review of judgment. 

6. Appeals from orders. 

7. Time expiring on date on which Court is closed. 

8. Extension of time. 

9. Exclusion of time. 

* Act of 1877 

Same as above. 

Act of 1871 

Columns one and two, same as above. Column three ran : — The date of the 
decreo appealed against. 

Act of 1859 

No corresponding provision. 

4. (1928) AIR 1928 P C 103 (105) • 6 Rang 302 • 109 Ind Cas 1 : 55 Ind App 

■tri id t,. »» <• < - m n />•,.. " (Reversing on 

is 852 (F B), 

- Muhammad. 

5. (193 7) AIR 1937 P C 107 (107) ' 167 Ind Cas 345 . 31 Sind L R 239, Hubert 

Rowan Hodge v M oh anted Kamgar Shah. 

C. (1937) AIR 1937 Bom 1G2 (163, 164) . 1G8 Ind Cas 77 : 1 L R (1937) Bom 
443 (F B), Mitrlidhar Shrtntvas v Alofilal Ramcoomar. 

(1929) AIR 1929 0^734^(735) • 5G Cal 709 : 121 Ind Cas 307, Sambhu 

.1 1215 (F B), Store- 
I R 1920 Cal 304 ) 

x !as 277, Kamruddm 


H999 : 68 Ind Cas 
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1. Legislative changes. — This Article is the samo as Article 152 
of the Act oi 1877 and Article 151 of the Act of 1871. In the Act 
of 1871, the third column contained only the words "the date of the 
decree appealed against.” There was no reference to orders appealed 
against. 

«• 

2. Scope. — • This Article prescribes the period of limitation for 
an appeal under the Civil Procedure Code, to the Court of the Dis- 
trict Judge. Article 156 infra prescribes the period of limitation 
for an appeal to the Higlt Court except where the appeal is from a 
decree or order passed m the exercise of the original jurisdiction of 
the High Court In the latter case. Article 151 is applicable and 
prescribes the period of twenty days from the date of the decree or 
order. 

2a. “ Under the Code of Ciyil Procedure. ” — See generally 
Note 3 to Article 156 infra. An appeal to the District Judge under 
the Agra Tenancy Act, 1901, against a decree of the Revenue Court 
is governed by the procodure prescribed by the Civil Procedure Code 
and the period of limitation prescribed by Article 152. 1 

3. "Date of the decree." — Seo for a full discussion Note 5 to 
Article 156 infra As will be seen from that Note, the date of the 
decreo is the date of the judgment, no matter on what date the 
decree was actually signed 1 The reason is that it i3 on the date of 
the judgment that the Court must bo deemed to have expressed 
what the decree is, and, when a person has the judgment of the 
Court in his favour, it may be said that he then obtains his decreo, 
and that decree though drawn up afterwards relates back to the 
date of the judgment. 8 

Order 20 Rule 1 of the Civil Procedure Codo provides that, 
after the case has been heard, the Court shall pronounce judgment 
in open Court either at once or on some future day, of which duo 
notice must be given to the parties or their pleaders Where counsel 
of the parties have been duly given notice of the date fixed for 

Article 152 — Note 2a 

1 (1912) 17 Ind Ca 3 C53 (C53) (All). Bam Lai v Amar Chand 

Note 3 

1 (1930) AIR 1930 Rang G7 (08) 12C Ind Cas 543, U Po Thaw v Ha Thil. 

(1699) 23 Bom 442 (445), Tamaji v Antaji 

(1915) AIR 1915 Had 303 (303) 25 Ind Cas 07, Narayanasamy y Knshna- 
swamy 

(1899) 25 Cal 109 (11 1), Golam Gaffar STandal v Goljan Bibi 

(I93G) 1G5 Ind Cas 53 (54) (Cal), Kedar Nath Moyra v Ghollam Hesse in 

Mollah 

(191G) A I R 191G Cal 511 (512) 32 Ind Cas 744, Anandram v Sttyananda 
Barham. 

(1890) 12 All 461 (4GS) 1690 All W N 149 (r B), Dec hi v Ahsan rilnJi Elian. 

(1922) A I R 1922 Nag 113 (113) CG Ind C is 7, Kara yan v flamdulari 

(1927) AIR 1927 Rang 335 (335) 101 Ind Cas 319, rerumal ilaistry v. 
raihtn Komor 

2. (1924) AIR 1924 Cal 10G4 (10G5) 82 Ind Cas 746, Ginfcnla Dasi y. Bisicam. 
fcfcar Haidar. 


Article 152 
Notes 
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Article i 52 delivery of the judgment, limitation for appeal will begin to run 
Notes from that date, although neither the parties nor their counsel were 

3 — 5 present. 3 It is not necessary, in such cases, that the Court should 

communicate the result of the case to the parties. 311 But where a 
judgment is pronounced in the absence of the parties or their counsel 
on a date of which no notice had been gi\*bn to them, and the Judge 
only sent an intimation to the plaintiff’s pleader of the decision of 
the case against him, the judgment cannot bo said to have been 
pronounced in accordance with law, and limitation for appeal begins 
to run only from the date on which intimation is received about the 
decision of the case and not from the date on which judgment was 
written and signed 4 But from the fact that the whole judgment has 
not been read out in Court, it cannot be said that judgment is not 
pronounced. 5 6 

4. Amendment of decree under Section 152, Civil Procedure 
Code — Effect of. — Sec Note 14 to Section 5 ante, Note 8 to 
Article 156 tnfra and the undermentioned cases. 1 

5. Effect of review of judgment. — Where a review of judg- 
ment is granted, the result is a new decree superseding the original 
decree. 1 In this respect it differs from an amendment of a decree 
under Section 152 of the Civil Procedure Code. Where therefore a 
review of judgment has been granted, time for appeal from the 
decree passed on review runs from the date thereof. 1 And this would 

3. (1027) AIR 1927 Lah 59 (59) : 93 Ind Cas 942, B. B. £ C. I. By Co. v. 
Ramsarup Mahrumal. 

8a (1936) AIR 1936 Lab 742 (743) : 166 Ind Cas C98, Ladha Mal-Bishen Das 
v. Nadar 


5. (1926) 94 Ind Cas 121 (121) (Nag), Kutub-ud-dm v. Gulam Rabbam. 

Note 4 

1. (1917) AIR 1917 Low Rue 162 (163) : 35 Ind Cas 347, TVar Lone v. Rainey. 
(1924) AIR 1924 Cal 893 (899) : 78 Ind Cas 525, Saiya Ranjan Nag v. 
Kshiftsh Chandra Pal. 

(1925) AIR 1925 All 567 (568) : 85 Ind Cas 627, Ishioar Prasad v. Bishu- 
nath Prasad Singh. 

(1905) 9 Cal \V N 605 (607), Menat Ah v. Amdar Ah. 

Note 5 

I. (1881) 6 Cal 22 (25) • G Cal L R 575 : 5 Ind Jur 522 : 3 Shome L R 197, 
J oyhishen Mooherjee v. Ataoor Rohoman. 

(190G) 30 Bom 56 (DO) 7 Bom L R 664, Vidilal v. Fulchand. 

(1931) AIR 1931 Cal 323 (327) * 131 Ind Cas 25B, Aditya Kumar v. Abmash 
Chandra 

(1931) AIR 1931 Cal 578 (579) : 133 Ind Cas 571, Soudammx Dan v. 
Nabalah Mia. 

(1924) AIR 1924 Lab 82 (82) : 4 Lab 185 * 75 Tnd Cas 520, Nawaz Ah v. 
AUu. 

(1936) 165 Ind Cas 53 (54, 55) (Cal), Kedar Nath Moyra v. Gulam N ossein 
Mcllak. 

(1926) AIR 1926 Oudb 55 (56) • 90 Ind Cas 119, Qhullur Singh v. Phulang 
Singh . 
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be so even if the original decree is ultimately uphold on review. 2 
See also Note 9 to Article 150 infra. 

6. Appeals from orders. — This Article governs also appeals 
under the Civil Procedure Code from orders to the District Judge. 
As in the case of an appeal from a decree, the memorandum of 
appeal in the case of orders also should ho accompanied by a copy of 
tbe order appealed from as well as a copy of the judgment. 1 Where, 
however, a formal order has not been drawn up, it is sufficient for 
the appellant to attach to the memo of appeal a copy of the judg- 
ment alone and time will run from the date of the judgment. 8 It 
has also been held that where the formal order is an exact copy of 
the concluding portion of the judgment, failure to file a copy of such 
order will not invalidate the appeal 3 See also the undermentioned 
case. 4 

7. Time expiring on date on which Court is closed. — Where 
the period prescribed by this Article expires on a day on which the 
Court is closed, the appeal may, under Section 4 of the Act, be filed 
on the day on which the Court re-opens Sco Notes to Section 4 ante. 

8. Extension of time. — An appeal governed by this Article may 
be admitted after the expiry of the period prescribed, if sufficient 
cause is shown under Section 5 ante for not preferring it within that 
period. See Notes to Section 5 ante 

9. Exclusion of time. — As to the right of the appellant to 
exclude the time requisite for obtaining copies of tho judgment and 
decree, see Notes 7 and 10 to Section 12 ante. 

On the question as to whether and when the interval between 
the pronouncing of the judgment and tho signing of tho decree can 

(See also (1023) AIR 1023 Cal 113 (114) 73 Ind Cas 34, Gour 

Krishna Sarhar v Ni Imadhab Saha 
(1029) AIR 1029 Bom 1S3 (185) I1G Ind Cas 227, Shidramappa 
Eeianshulappa v Qurushantappa Shankrappa ] 

2 (1913) 20 Ind Cas G47 (G43) (All), Nanhe v. Mangat Jtai. 

(1920) AIR 1928 Cal 418 (419) 107 Ind Cas 751, Ntbran Chandra v Abdul 
Tlahim 

(1915) AIR 1915 Low Bur 152 (152) 27 Ind Cas 732, Maung Kijaio v J/a 
Oauk 

Note 6 

1 (1918) A I R 1918 All 394 (395) 42 Ind Cas 888 40 All 12, Qasim Ah Khan 

v Aff Bhaguanta Kuar 

(1923) AIR 1923 Bom 177 (181) 47 Bom 349 77 Ind Cas 83, Dadabhai 
Fra m j t ' Con asj i Dorabg i 

2 (1912) 14 Ind Cas 100G(100G 1007)(Cal), Kamala Das\ v Tarapada. Mukerji 

(1924) A I R 1921 All 1G2 (1G2, 1G3) 74 Ind Cas 48G, Ridar Nath v Nanak 

(1933) AIR 1933 All 7G2 (7G3) 147 Ind Cas 6C5 56 All 27, Surendra 

Naram v Lai Bahadur Singh 

3. (1923) \IR 1923 All 579 (579) 74 Ind Cas 7G1, Mt KaustUa Kuer v Mt 

Sukhdei 

4, (1902) G Cal \V N 283 (284), Khiroile Sundan v Jnanendra Nath (Appeal 

from order under Section 47, CPC — It is sufficient to attach to 
the memorandum of appeal a cop\ of tho order itself — Copy of decree 
need not be attached e'en if such a decree maj have been drawn up ) 

Lim. 144 


Article 152 
Notes 
3—9 
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Article 1S2 
Mote 9 


Article 153 


bo deducted in computing the period of limitation for appeal, see 
Note 25 to Section 12 ante. 

Section 14 of the Limitation Act does not apply to appeals. 
But where through a bona fide mistake, time has beon spent in 
prosecuting an appeal in a wrong Court, the delay may be excused 
in the exercise o! the Court’s discretion under Section 5. 1 But if 
the appellant has beon guilty of carelessness, he Is not entitled to 
extension of time on tho ground of his haying prosecuted his remedy 
in the wrong Court.* 

See Note 9 to Section 5 ante . 


1 53/ Under the 
same Code to a High 
Court from an order oi a 
Subordinate Court refus- 
ing leave to appeal to His 
Majesty in Council. 

1. Scope of the Article. — Under Section 109 of tho Code of 
Civil Procedure an appeal Jjos in certain cases, direct to the Privy 
Council from Courts other than High Courts. Thus, the Court of 
First Appeal against orders under Section 101 of tho Civil Proce- 
dure Code is a Court of “final appellate jurisdiction” within the 
meaning of Section 109 of that Code and an appeal lies direct to the 
Privy Council provided the other conditions necessary exist. Where 
in such cases leave to appeal is refused under Order 45 Kule 6 of the 
Code, an appeal from such order of refusal will lie under Order 43 
Rule 1, Clause (v). This Article provides tho limitation for such 
appeals. 


Thirty days. jThe date ot 
the order. 


* Act of J877 

153 — Under tho same Code, I Thirty days, f The date of the order refusing the 
Section C01, to a High Court. 1 | certificate. 

Acts of 1871 and 1859 
No corresponding provision. 

Note 9 


2. (1901) 29 Bom 235 (237) : 5 Bom L R 947, Daudbhai Musabhai v. Emnabat. 
(1907) 31 Cal 216 (219) • 5 Cal L Jour 880, Sarat Chandra Bose v. Saraswat* 
Debs. 

(1922) A I R 1922 Lah 233 (234) : 2 Lah 1, Umed Ah v. Jhangmaghxana. 
Municipality. (Revision filed though appellant knew appeal lay — 
Delay not excused.) 
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154.* Under the Thirty days. The date of the Article 155 
Code of Criminal Pro- sentence or 

cedure, 189S, to any order appealed 

Court other than a from. 

High Court. 

Synopsis 

1. Scope and applicability. 

2. Appeals from orders under Sections 576 and 476 A 

of the Criminal Procedure Code — Starting point. 

3. Appeals from jail. 

1. Scope and applicability, — This Article applies to appeals 
under the Code of Criminal Procedure to any Court other than the 
Sigh Court. The next Article and Article 157 apply to appeals to 
the High Court, excepting appeals covered by Article 150 Chapter 
31 of the Code of Criminal Procedure specifies the various cases in 
which appeals mil ho to Courts other than the High Court, and 
Section 47G B provides that an appeal shall lie from an order making 
or refusing to make a complaint under Sections 47G and 476 A of 
the Code, 

An application under sub-section 6 of Soction 195 of the Code of 
Criminal Procedure bofore its amendment in 1923, was held not to 
be an appeal and not governed by this Article 1 That sub-section 
has now been abolished, and the said cases are no longer of any 
importance 

An application made under Section 520 of the Codo of Criminal 
Procedure to a Court of appeal, confirmation, reference or revision 
is not in the nature of an appeal, so as to attract the provisions of 
the Limitation Act * 

2. Appeals from orders under Sections 476 and 476 A of the 
Criminal Procedure Code— Starting point. — Where an application 
under Section 47G of the Code of Criminal Procedure asking tho 
Court to make a complaint is refused, time runs from the date of tho 

Act of 1877, Article 154 and Act of 1871, Article 152 

Substantially same as above 
Act of 1859 

No corresponding provision. 

Article 154 — Note 1 

1 (1910) AIR 191G Mad 1110 (1111) 14 Ind Cas 305 13 Cn L Jour 209 39 

Mad 750 (F D), Ztapit v Bapu 

(1912) 1C Ind Cas 1C7 (1G9) IS Cn L Jour 599 40 Cal 239, Pochy Mttay v 
Emperor 

(1920) AIR 1920 Lah 305 (305) 1 Lali C02 CO Ind Cas 33 22 Cn L Jour 
177, Funna Lai v Jatnxtallal 

2 (1927) AIR 1927 Mad 797 (793) 50 Mad 91G 104 Ind Cas 719 23 Cn L 

Jour 879, Srinirusa Moon hi v. A’orasimhalu A'niJu 




2292 CRIMINAL APPEALS TO ANT COURT EXCEPT HIGH COURT 


Article 154 
Notes 
2-3 


3. Appeals from jail. — For the purposes of computing the period 
of limitation in tho case of appeals preferred by appellants in jail, 
time is to be calculated up to the date of presentation of tho appeal 
to the officer m charge of the jail. Tho reason is that under the 
provisions of Section 420 of tho Criminal Procedure Code, presenta- 
tion of the petition of the appeal to tho officer in charge of the jail 
is equivalent to the presentation to tho Court so far as the require- 
ments of tho Limitation Act are concerned. 1 


order of refusal } Where, however, an order is made directing a 
complaint to be filed, time is to be calculated not from the date of 
such order but from the date when tho complaint has been actually 
made. The reason is that Section 47GB of tho Code of Criminal 
Procedure gives a right of appeal to a person against whom a 
complaint “ has been made.” 2 


Article 155 


155.* Under tho Sixty days. The date of 
same Cede to a High the sentence 

Court, except in the cases or order ap- 

provided for by article pealed from. 

150 and article 157. 

Synopsis 

1. Scope. 

2. Appeal from order of Civil Court under Section 476 

of the Criminal Procedure Code. 

3. Appeal from order of Single Judge of High Court. 

4. Application for leave to appeal under Section 449 

of the Criminal Procedure Code. 

5. Starti ng point. _ 

Act of 1877 

Substantially same as above. 

Act of 1871, Article 153 
Under the same Code to the High Court Columns two 
and three substantially same as above 
Act of 1859 
No corresponding provision 

Note 2 

1. (1925) AIR 1925 Cal 1228 (1280) : 52 Cal 1009 . 90 Ind Cas 529 : 2G Cri L 

Jour 1569, Chunder Kumar Sen v. Mathurxya Bebya. 

(1931) 1931 Mad W N 1064 (1067), Kandasamy Pi I fa i v Thxrunaukaratu 
Ptllat (AIR 1928 Bom 64 and A I R 1925 Cal 1228, Referred to.) 

2. (1928) AIR 1928 Bom 64 (64) . 108 Ind Cas 26 : 52 Bom 164 : 29 Cri L Jour 

315, Daga Devjt Patxl v. Emperor. 

(1927) 106 Ind Cas 584 (584) (Lah), Labha Mai v. Wasaua Mai. 

(1927) AIR 1927 Lah 54 (54, 55) : 7 Lah 77 . 98 Ind Cas 893 : 27 Cri L Jour 
1321, Fitxholmes v. Emperor. 

(1935) AIR 1935 Nag 199 (200) • 1935 Cri Cas 209G : 31 Nag L R 370 : 158 
Ind Cas 496 : 36 Cn L Jour 1371, Pal Gnwi v. Jamnabax. 

Note 3 

1. (1886) 9 Mad 258 (259) • 1 Weir 789, Que^n-Empress v. Lingayya. 


Column one — 
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1. Scope. — This Article applies to appeals, under the Criminal 
Procedure Code, to the High Court except in the cases provided for 
by Articles 150 and 157. In other words, it applies to all appeals to 
the High Court under the Code of Criminal Procedure, excepting 
appeals from sentences of death, and appeals from acquittals 1 

An appeal preferred to the High Court under the Extradition Act 
is not one under the Criminal Proceduro Code and is not governed 
by this Article 5 

2. Appeal from order of Civil Court under Section 476 of 
the Criminal Procedure Code. — An appeal against the order of a 
Civil Court (e. g the District Judge), making or refusing to make a 
complaint under Section 476 of the Criminal Procedure Code is not 
a civil appeal governed by the Civil Procedure Code, but an appeal 
under the Criminal Procedure Code and is governed by this Article 
and not by Article 156. 1 

3. Appeal from order of Single Judge of High Court. — The 
Article is not limited to appeals to the High Court from Courts in 
tho mofussil, but extends also to appeals from orders of a Single 
Judge of the High Court to a Division Bench of the High Court. 
Thus an appeal from an order of a Single Judge of a High Court 
undor Section 449, sub-section 1, clauso (c) of the Criminal Proce- 
dure Code is an appeal under the Criminal Procedure Code, and 
consequently this Article will apply. 1 

Suppose an order is passed under Section 476 of the Criminal 
Procedure Code by a Single Judge of the High Court The question 
whether an appeal will lie to a Bench of the same High Court 
under Section 476 B of the said Code depends upon the question 
whether such Single Judge can be considered as tho subordinate 
of the Division Bench The reason is that an appeal lies under 
that Section only to tho Court to which the Couit passing the order 
sought to bo appealed from is subordinate. It has been held by the 
High Court of Allahabad 5 and the Chief Court of Lower Burma 3 that 

Article 155 — Note 1 

1. f 1925) AIR 1925 Ran.? 89 (39) 2 Ran? 8SC 20 Cri L Jour 293 SI Ind Cas 
437, In re AbdilUa (Appeal under S 408 (b), Criminal P C , from 
a sentence exceeding 4 jears by a specially empowered Magistrate ) 

2 (1632) 15 Mad 411 (415) 2 Mad L Jour 142 1 Weir 58$, Hayes ^ Christian. 

Note 2 

1. (1927) AIR 1927 Gil 7 IS (719) 101 Ind Cas 450 28 Cn L Jour 640, Rajan » 
Aauta Kayal ^ Risfoomom Dasi 

(192G) AIR 192G All 211 (212) 93 Ind Cas 851, Sheo Prasad v Shea Dans 

Rax 

(1920) A I R 1920 Sind 215 (21G) 20 Sind L R 90 27 Cn L Jour 760 95 

Ind Cas 310, Oenmal v Sheuaram. 

Note 3 

1. (1926) AIR 192G Cal 1203 (1201) 53 C il 740 9S Ind Cas SIS 27 Cn L 

Jour 1804, Tkontas v Emperor 

2 (1917) AIR 1917 All 474 (475) 30 Ind Os 5$3 39 All 147 17 Cn L Jour 

537, iiciwjas \ Mahadeo Ptrshad 

3 (1911) 12 Cn L Jour 409 (470) 11 Ind Os 1005 0 Low Pur Rul 25, Than 

Pe ^ Da Than 


Article 155 
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Notes 
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a Single Judge of the High Court is not subordinate to the High 
Court, and therefore an order by such Single Judge under Section 476 
is not appealable at all under Section 476 B to the High Court. The 
High Courts of Bombay, 1 Calcutta 6 and Madras 0 have, on the other 
hand, hold that he is so subordinate and that an appeal will lie to the 
High Court under Section 476 B. In the latter view, the appeal so 
preferred will be one under the Criminal Procedure Code 7 and will be 
governed by this Article. In the undermentioned case 8 the question 
was raised whether Article 151 or this Article will apply to such 
cases, but it was not decided. It is submitted that Article 151 which 
is a general provision will not prevail against this Article which 
is a specific provision. 

4. Application for leave to appeal under Section 449 of 
the Criminal Procedure Code. — An application for leave to appeal 
under Section 449 of the Criminal Procedure Code has been held to 
be governed by the sixty days’ rule under this Article. The reason is 
that such application must necessarily precede the admission of the 
appeal itself. In other words, whero the appeal is barred under this 
Article, the application must also necessarily be barred. 1 Similarly 
an application under Section 449 for determination of the status of 
the accused as an European British subject presented after sixty 
days from the date of the conviction would be barred by limitation, 
as the appeal itself would bo barred. 2 

5. starting point. — Whero a complaint is directed to bo made 
under Section 476 of the Criminal Procedure Code, time runs from 
the date of maUnrj the complaint and not from the order directing 
the complaint to bo made 1 (See also Notes to Article 154.) 


" ar 407 . 47 


'■ Cri L Jour 


8 : 71 lad 
at 

■1 : 17 Mad 


•iperor. 

. 2G Cri L 
The appeal 


8 . ( 1 « 


1. (1920) AIR I92G Cal 1203 (1204) : 53 Cal 74G : 93 Ind Cas 248 . 27 Cm L 
Jour 1804, Thomas v. Emperor 

(1927) AIR 1927 Cal 307 (30S) - 54 Cal 52 : 101 Ind Cas G57 • 28 Cm L Jour 
481, Gallagher v. Emperor 

2 (1926) AIR 1926 Cal 1203 (1204) : 53 Cal 74G : 93 Ind Cas 24S : 27 Cm L 
Jour 1304, Thomas v. Emperor . 

Note 5 

1 (1927) AIR 1027 Lab 54 (54) : 93 Ind Cas 393 . 7 Lah 77 : 27 Cm L Jour 
1321, Fstzholmes v Emperor 
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1 56 .“ Under the 
Code of Civil Procedure, 
190S, to a High Court, 
except in the cases pro- 
vided for by article 151 
and article 153. 


Ninety days. 


The date of 
the decree 
or order ap- 
| pealed from. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. "Under the Code of Civil Procedure.” 

4. "High Court.” 

8. "Date of the decree.” 

6. Decree or order. 

7. Several decrees in same suit. 

8. Amendment of decree — Effect of. 

9. Review of judgment — Effect of. 

10. Death of party after decree. 

11. Ex parte decree set aside by trial Court 

but restored by High Court. 

12. Section 4 and this Article. 


Article 156 


Other Topics 

‘Appeal’ tncan9 appeal preferred as of right ... ... . See Note 2 

Letters Patent Appeal — Article not applicable ... See Note 2, Pt 2 

Sight of appeal conferred by other Acts but procedure governed by Civil 

Procedure Code— Article applies .. Sec Note 8. Pts 1 to 3 

Section 5 and this Article ... ... .. See Note 8 

1. Legislative changes. 

1. Article 15-1 of the Act of 1871, corresponding to this Article, did 

not contain in the first column the words "except in the cases 
provided by Article 151 or Article 153” as there were no such 
Articles in that Act Not did it contain in the third column, 
the words “or order." 

2. Article 156 of the Act of 1877 was worded in terms similar to 

tins Article 

2. Scope of the Article. — Article 151 ante provides for appeals 
from decrees or orders of certain High Courts in the exercise of their 


* Act of 1877 

Same as above 
Act of 1871 

163 To a High Court for the admis- 1 Ninety days I The date of the decree 
sion of a f peel if appeal I | appealed against 

Act of 1859 

No corre'pouding provision 
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original jurisdiction. Article 153 provides for an appeal to a High 
Court from an order of a subordinate Court refusing leave to appeal 
to His Majesty in Council. This Article applies to all appeals under 
the Code of Civil Procedure to a High Court other than those 
provided by Articles 151 and 153, 

An ' appeal” means an appeal which is preferred as a matter 
of right and not an appeal which is entertainable or not at the 
discretion of the Appellate Court. Thus, where it was provided by 
Section 27 of tlio Burma Courts Act (17 of 1875) that the Judicial 
Commissioner may receive an appeal under certain circumstances, 
it was held by the High Couit of Calcutta that such an appeal was 
not governed by tho period of limitation prescribed by this Act for 
appeals to the High Court. 1 It has been hold by the Chief Court of 
Oudh that an appeal from tho judgment of a Single Judge of the 
High Comfc made m tho exerciso of its appellate jurisdiction under 
tho Letters Patent (which provides that no such appeal will lie 
unless the Judge declares that the case is a fit one for appeal) is nob 
governed by this Article.* 

3. “Under the Code of Civil Procedure.” — The expression 
“appeal under tho Code of Civil Procedure” means an appeal 
governed by the Code of Civil Procedure so far as procedure is con- 
cerned. It is not restricted to appeals the right to prefer which is 
conferred by tho Civil Procedure Code. Where, under Section 49 of 
the Burma Courts Act (17 of 1875) there was a right of appeal from 
tho Court of the Bocorder of Bangoon to tho High Court, and, under 
Section 97 of that Act the procedure to be followed was that of the 
Code of Civil Procedure, it was held by the High Court of Calcutta 
in Aga Mahomed v. Cohen 1 that the appeal was one “under the 
Code of Civil Procedure” within the meaning of this Article. Their 
Lordships observed: 

“The Limitation Act, Schedule 2, Article 156, when it speaks 
of the Civil Procedure Code, is, on the face of it, speaking of a 
Code which relates to procedure, and does not ordinarily deal 
with substantive rights ; and the natural meaning of an appeal 
under the Civil Procedure Code appears to us to be an appeal 
governed by the Code of Civil Procedure so far as proceduio is 
concerned." 

The case was followed by the High Court of Madras in Hama - 
siuamy Pillai v. Tahsildar of Madura, 2 where the question was in 
respect of the period of limitation applicable to an appeal to the 

Article 156 — Note 2 

1 (1881) 10 Cal 940 (918, 919. 950). Mahomed Hossam v. Inodetn. (On a refer- 
ence from {1872-1892) Low Bar Rul 275 (277) ) 

2. (1928) AIR 1928 Oudh 108 (109) . 8 Luck 145 . 100 Ind Cas 496, Mt Braj 
Barn v. Sibta Dm 

Note 3 

1 (1880) 13 Cal 221 (224) 

2 (1920) AIR 1920 Mad 407 (406) . 43 Mad 51 : 53 Ind Cas 405. (13 Cal 221, 

Followed ) 



CIVIL APPEALS TO HIGH COURT 


2297 


High Court under Section 54 of the Land Acquisition Act (1 of 1894). 
After referring to Aga Muhammad's Case, 1 and the passage quoted 
above, their Lordships observed as follows : 

"There seems to be no good reason for saying that an appeal 
under the Civil Procedure Code means only an appeal, the right 
to jirefei which is conferred by the Code itself. On the other 
hand, it would not be straining the language of the Article too 
much to hold that an appeal, the procedure with respect to 
which from its inception to its disposal is governed by the Civil 
Procedure Code, may rightly bo spoken of as an appeal under 
the Code. This interpretation seems to us to be strengthened 
by the reference in Article 156 itself to Article 151 of the same 
Schedule. Article 151 provides for appeals from a decree or 
order of the High Court in the exercise of its original jurisdic- 
tion. Now, though tho right to appeal from such decrees or 
orders is not given by tho Code of Civil Procedure, but by the 
Letters Patent, yet Article 156 speaks of such appeals as appeals 
under the Civil Procedure Code That also tends to show that 
what is meant by the Logislatuie is appeals, the hearing and 
disposal of which is governed by the rules of piocedure laid 
down in tho Civil Procedure Code.” 

In Dropadi v. Hira Lai, 9 Sir Henry Richaids, C. J., observed 
as follows: 

"Thero are 6overal Acts, for example, the Succession Act, the 
Probate and Administration Act, and the Land Acquisition Act, 
which make the Code of Civil Procedure applicable to proceed- 
ings under the Act and give a right of appeal to the High Court, 
but do not prescribe any jiciiod of limitation for the appeal It 
has always been assumed, probably rightly, that such appeals 
are appeals under tho Code of Civil Procedure, governed by what 
is now Aiticlo 15G of Schedule 1 to tho Limitation Act and by 
the general provisions of the Act also.” 

See also the undermentioned case * 

4. “High Court.” — Thero is no definition of the expression 
"High Court” m this Act, and, consequently, the definition thereof 
given in the General Clauses Act (10 of 1897) will apply Section 3, 
sub-section 24 of that Act deGnes "High Court” as follows 

‘“High Couit’, used with reference to civil proceedings, shall 
mean the highest Civil Court of Appeal, (not including the 
Federal Court) m tho jmt of British India in which the Act or 
Regulation containing the expression operates ” 

8 (1912) 1G Ind Cas 119 (153) 31 All 19C (F B) 

4 (1928) AIR 1928 Lal» 4*8 (4S9) 110 Ind C»s 374, Pana Bibi \ Vahla 
(Article 15G of Schedule 1 of the Limitation Vet applu ■. to appals under 
special Acts tho procedure in respect of which i» governed bv the Code 
of Civil Procedure Therefore limit ition for au appeal under Section 
47, Onarditns and Wards Act, i» 90 dvvs from the dvte of the order 
under appeal ) 


Article 156 
Notes. 

3—4' 
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Article 1S6 5. “Date of the decree.” —Order 20 Buie 7 of the Code of Civil 

Note 3 Procedure provides that “the decree shall bear date the day on which 

the judgment was pronounced’’ and that "when the Judge has satis- 
tied himself that the decree has been drawn up in accordance with 
the judgment, he shall sign the decree.” The date of the decree is, 
therefore, the date of the judgment even though the decree was 
actually signed later. This view has been generally accepted as 
applying to the interpretation of the words “date of the decree" in 
this Article also. 1 A contrary view, namely, that time runs from the 
date on which the decree is signed, has been taken in some cases. In 
Bant Asray Singh v. Sheonandan Singh, * Chamier, C- J., held that 
time ran under this Article from thB date on which the decree was 
signed and not from the date on which the judgment was delivered. 
He relied for this view on the decision of the Calcutta High Court in 
Beni Madhub blitter v. Matungini Ban? That decision, however, 
did not decide that time ran from the date on which the decree was 
signed. On the contrary, it decided that time did run from the date 
of the judgment, but that in computing the period of limitation the 
period between the date of the judgment and the date of signing the 
decree should be excluded under Section 12 of the Limitation Act as 
being time requisite for obtaining copies. In two cases decided by 
him, Kinkhede, A, J. 0., also took the view that the starting point 
under this Article was the date on which the decree was signed.* 
His view has not, however, been accepted in later decisions of the 
Nagpur Court. 8 A Single Judge of the Lahore High Court 6 has pur. 
ported to follow the view expressed in Beni Madhab's case 7 as well 
as those expressed by the Patna High Court in Bam Jsray’s case 8 

Note 5 

1 . (1923) AIR 1923 Pat 129 (130) : 75 Ind Cas 879 . 1 Pat 771, Sagarmal 
Martcan v. Lachmisaran Misir. 

(1927) AIR 1927 Nag 1 (2) : 98 Ind Cas 1057 (P B), Umda v Rupchand 
(1926) AIR 1926 Nag 349 (349) . 22 Nag L R CO : 97 Ind Cas S07, Dindayal 
v. Anopi. 

(1928) 112 Ind Cas 715 (716) (All), Firm Baldco Prasad Babu Ram v. Firm 
llaj i Al» Mohammad Usman. 

(1926) 94 Ind Cas 121 (121) (Nag), Kutub-ud-din v. Gulatn Ralibam 
(1929) AIR 1929 Rang 116 (116) : 7 Rang IB : 117 Ind Cas 251, Maung Po 
Kyaw v. Ma Lay 

(1886) 13 Cal 104 (106) (F B), Beni Madhub Milter v. Matungmi Dan 
2 (1916) AIR 19 1C Pat 267 (2G7) : 35 Ind Cas 6G8 (F B). 

3. (1886) 13 Cal 104 (IOG) (F B). 

4 (1926) AIR 1926 Nag 207 (207) : 89 Ind Cas 938, Tukaram v. Lttxwu- 
narayan 

(1924) AIR 1924 Nag 271 (273) : 20 Nag L R 131 . 78 Ind Cas 990, Pandu 
v. Rajeshwar. 

5. (1927) AIR 1927 Nag 1 (2) : 93 Ind Cas 1057 (F B), Umda v. Rupchand 
(1926) AIR 1926 Nag 349 (349) : 22 Nag L R CO : 97 Iud Cas 307, Dindayal 

v. Anopi. 

(1926) 94 Ind Cas 121 (121) (Nag), Kulub ud-dtn v Gtilam Babbant. 

6. (1936) AIR 1936 Lab 976 (976); ICS I C. 697, Khan Chani v. Gurdtl Singh. 

7. (188G) 13 Cal 104 (10G) (P B). 

8. (1910) AIR 1916 Pat 267 (267) : 85 Ind Cas 868 (F B). 
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and by Kinkhede, A. J. C., in the two Nagpur cases lcferred to above. 
It is submitted that the view that time runs from the date the decree 
is signed is not correct The Article clearly specifies the starting 
point as the date of the decree, and the date of the decree is under 
Order 20 Rule 7 clearly the date of the judgment. The Legislature 
must be presumed to have known of this interpretation when it 
repeated the Article in the present Act. It does not seem permis- 
sible to make time lun fiom a date other than that specified in the 
Article on any ground of supposed hardship It is also submitted 
that there does not really seem to be any hardship in accepting 
the view that the date of the decree is the date of the judgment 
A party must know on the date of the judgment itself whether he 
is going to appeal or not against it. And if he intends to do so he 
can immediately apply for copies of judgment and the decice and, 
automatically the timo taken by the Court in preparing the decree 
would he excluded under Section 12 of the Act. Theie is no reason 
why he should be allowed to wait until the decree is j>repaied before 
applying for copies 

Order 20 Rule 1 of the Civil Procedure Code piovides that when 
the judgment is not pronounced immediately after the case is heard, 
notice must be given to the pai ties or their pleaders of the day 
on which the judgment is to be pronounced Where a judgment is 
delivered without such notice, it must be taken that the judgment 
was never pronounced according to law, and time for an appeal will 
run from the date on which the party or his pleader receives intima- 
tion of the decision of the case against him.® 

Where the Judgo gave a judgment but considering that the 
plaintiff was liable under the Stamp Act to pay a penalty on the 
sale deed in suit, he oidered that the decreo should not lie drawn up 
until that penalty had been paid, and the decreo was preparod and 
signed on the date on which the penalty was eventually paid, it was 
held in the undermentioned caso' 0 that the judgment did not become 
an operative judgment until the date whon the preparation of the 
decree was ordered and that this was the date of the judgment as well 
as of the decree from which limitation would run 

6. “Decree or order.” — It has been held in the undermentioned 
case 1 of the Patna High Couit that the word “decieo" in this Article 
is not confined to a dcciee as defined undci Section 2 of the Civil 
Procedure Code, and that an crdei hating the foico of a decree under 
special or local Acts, such as an order under Section 103 of the 
Bengal Tenancy Act, is a decreo for the purposes of this Article also. 

0 UD21) AIR 1927 Lah b39 (b39) 100 Ind Cas 909. Setra Ram y 31 asm 
(1919) A I R 1919 Lab 102 (103) 1919 Pun Re No 27 51 Ind Cas 239, 

Lnlh y Sam Ditta 

10 (19 1C) VIR 191G Sind 2 (3) 9 Sind L R 193 3i Iud Cas SC7, KhuJadad 
v. ilonokhan 

Note 6 

1 (1920) MR 1920 Tat C22 (623, C21) 57 lud Ca» 23G (F L). Gclab v JanU 

Kuer 


Article 156 
Notes 
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In certain proceedings it often happens that although there is a 
judgment, an order, i e , the formal expression of the decision, is not 
drawn up. In such cases the concluding portion of the judgment 
which embodies the order is to be treated as the order against which 
the appeal is to bo preferred, and time will run from the date of 
the judgment. 3 

7, Several decrees in same suit. — Where there are seieral 
judgments and several decrees in the same suit, time for appeal 
against a particular decree will run from the date o! that decree. 
Thus, time for an appeal against a preliminary decree will run from 
the dato of that decree and not from the date of the final decree. 1 
Where there are several decrees against different defendants on 
different dates, tho starting point for appeal for any particular 
defendant will be the date of the particular decree against him. 3 
Similarly, wheie an interlocutory judgment was passed against one 
of two defendants and thereafter a final judgment and decree was 
passed against both the defendants, it was held by the High Court 
of Rangoon that the decree must be read as if thore were two decrees, 
one relating to the interlocutory judgment and one relating to the 
final judgment, and that time for an appeal against tho inteilocutory 
judgment ran from the date thereof, even though the decree was 
signed only on the date of the final judgment. 3 

8. Amendment of decree — Effect of, — See also Note 14 to 
Section 5 ante. 

An amended decree must be taken as in force from the date 
of the original decree. There is a distinction between a case of 
amendment and one of novation or substitution. Where an instru- 
ment is amended so as to expiess the real intention which, it was 

2 See also (1020) AIR 1920 Mad 407 (40S) : 43 Mad 51 ; 53 Ind Cas 405, 

Itamaswamy Pillat v Tahsildar of Madura. 

3 (1912) 14 Iud Cas 1006 (1007) (Cal), Kauiala Dasi v. Tarapada Mulerji. 

Note 7 

1 (1933) AIR 1933 Cal 79G (796) . 146 Ind Cas 359, Be nod mi Choudhura'U v. 

Jagabandhu Boy 

2 (1916) AIR 1916 Mad 1010 (1010) . 31 Iud Cas 917, Sambama Iyer v. 

Muliatnad Hussain Iioirfher 

3 (1936) AIR 1936 Rang 313 (314) . 164 Ind Cas 718, lloeh Sem v. KyaJAat 

Municipality 


It is submitted that this view does not seem to be correct. The Civil 
Procedure Code is an enactment in -pari materia with the Limitation 
Act, and contains a definition of “decree” as well as of “order”. There 
is no reason w-hy the words should be considered to have a different 
meaning here. No difficulty is created by limiting the word “decree” 
to the definition given to it by the Civil Procedure Code, inasmuch a9 
if there is a right of appeal from an order to the High Court, the 
period of limitation is that prescribed by this Article, whether or not 
tho order amounts to a “decree” as defined in the Civil Procedure 
Code. 2 
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intended to express, but which it did not completely express, the 
transaction is not, in substance, varied, but only its inaccurate 
description rectified. 1 On this principle it has been held that an 
amendment of a decree under Sections 151 or 152 of the Civil 
Procedure Code does not give a fresh starting point of limitation for 
an appeal 2 or application, excopt an application for execution of a 
decree in respect of which it is specifically provided by Article 182 
infra that time shall run from the date of amendment Where, 
however, a party is prejudiced by an amendment but finds that, at 
the date of the amendment, an appeal from the decree is barred if 
the period is calculated from the original decree, the Court will 
excuse the delay under Section 5 of the Act.’ 

There are however somo decisions which have taken a somewhat 
different view’ In hit. Gopi Bibi v. CJianu Prasad ,* it was observed 
by the Patna High Court, purporting to follow the decision of the 
Calcutta High Court in Amar Chandra v Asad Alt, 6 that where a 
decree is amended in material particulars, time would run from the 
date of the amendment It was also observed that, in any case, the 
delay caused by the amendment would be excused under Section 5 
of the Act In Soudammi Dasi v. Nablak Mtaf it was held that 
where a decree is amended, whether by way of review or under 
Section 152 of the Civil Procedure Code, time for appeal therefrom 
would run from the date of the amendment. It is submitted that 
this contrary view cannot be accepted as correct on principle. 

9. Review of judgment— Effect of.— If a decree is modified on 
review or even if the same decree is passed after review is granted, 
the old decreo is superseded and the decree for the purposes of appeal 
is the decreo passed on reviow The “date of the decree” in such cases 
will be the date of the review decieo 1 But where an application for 

Note 8 

1 (1891) 14 Mad 150 (152), Pydei v. Chathappan 

(1892) 15 Mad 403 (401) . 1 Mad L Jour 535, Chathappan v Pydel 

2 (190G) 8 Cal L Jour 188 (191, 192), Brojolal Roy v Tara Prasanna Bhatta- 

chargi 

(1917) AIR 1917 Low Rur 1G2 (1G3) 85 Ind Cas 347, TPor Lone v 0. 

Ramey. 

(1920) AIR 1920 Pat G22 (C25) 57 Ind Cas 23G (F B), Golab v JanU Ever 

3 (190G) 3 Cal L Jour 188 (191, 192), Brojolal Roy v Tara Trasanna Bhatta- 

charji 

(1930) AIR 1930 Pat 112 (143) 117 Ind Cas 187, Ml Gopi Bibi v Chanu 
Trasad 

4 (1930) AIR 1930 Pat 142 (143) 117 Ind Cas 167 

5 (1905) 32 Cal 908 (909), Amar Chandra Kvndu v Asad Jli Khan 

C. (1931) AIR 1931 Cal 578 (579) 133 Ind Cas 571 (AIR 1931 Cal 323, 
Follow cd ) 

Note 9 

1.(1928) A I R 1028 Cal 416(419) 107 Ind C»s 751, -Vita ran Chandra 

Sahdar v. .45<lul 2/alim 

(192G) A I R 192G Oudh 55 (56) 90 Ind Cis 119, Oltiffur v. Pfiii’ana 
Singh. 

(1931) AIR 1931 Cal 323 (325, 826) . 131 Ind Cas 25S, Adilya Kumar y. 
.46u:as?i CJuindm 


Article 156 
Notes 
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place of the old and that therefore time would run from that date. Article 156 
It does not seem correct that the third column must be lead Notes 
differently from what it plainly purports to say. 11 — 12 

12. Section 4 and this Article. — This Article should be read 
with Section 4 ante, and the period allowed for filing an appeal is the 
time allowed by Article 156 plus the time during which the Court 
was closed. 1 

_ 1 57 * Under thel Six months. | The date of Article 157 
Code of Criminal Proce- the order ap- 

dnre, 1898, from an order pealed from, 

of acquittal. 

Synopsis 

1. Legislative changes. 

2. Scope and applicability. 

1. Legislative changes. 

1 There was no Article corresponding to this in the Act of 1871. 

Under Section 272 of the Code of Criminal Procedure (Act 10 
of 1872), it was provided that tho rules of limitation were not 
applicable to appeals against acquittal. By the Amending Act 
11 of 1874, a period of six months was provided for such 
appeals. 1 This provision was transferred to the Limitation 
Act in 1877, and inserted as Article 157 of that Act. 

2 The word "judgment” which occurred in Article 157 of the Act 

of 1877 has in tho present Act been substituted by the word 
"order ” 

2. Scope and applicability. — This Article refers to appeals 
under the Criminal Piocedure Code from an order of acquittal Tho 
only Sections of that Code that provide for appeals from orders of 
acquittal are Sections 417 and 449 sub-section 2, and under these 
two Sections it is only the Government that can appeal and not any 
private person. 

Although an appeal under Section 417 would bo in time if brought 
within six months of tho date of tho ordci of acquittal, still, justico, 

Act of 1877 

Substantnlh samo as above. 

Acts of 1871 and 1859 

No corrc'ponding provision 

Note 12 

J. (1931) AIR 1931 Tit CO (CO) 130 Ind Cas 2G5, Earn Chandra Shukul v. 

Si i Thakurji Mandil Darkadhis 

Article 157 — Note 1 

1, (1877) 2 Cal 436 (43S) (F B), The Empress \ Javadulla 

(1571) 11 Bom H C R 117 (118, 119), Ee-jina v Dorabjs RjfaJfcai. 
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Article 157 
Note 2 


Article 158 


public interest, necessity and policy, all require that such appeal 
should be preferred with all reasonable expedition possible, for there 
may be cases where a now trial may have to be ordered or further 
evidence to be taken and the larger the interval that has elapsed 
since the investigation and trial, the greater is the inconvenience and 
difficulty, not only to get witnesses together but to obtain from them 
accnrate or reliable testimony. 1 The effect of this Article is to fix 
the period of limitation in respect of all classes of cases of acquittal, 
whatever may have been the form of trial and whatever may be the 
scope of the appeal, i e., whether the trial was or was not one by a 
jury and whether the scope of the appeal extends to questions of 
fact as well as to questions of law.® 


Third Division : Applications 


Description of Application 


Period of Time from which 

limitation. period begins to run. 


1 58 .* Under the 
Code of Civil Proce- 
dure, 1908, to set 
aside an award. 


Ten days. 


When the award is 
filed in Court and 
notice of the filing 
has been given to 
the parties. 


Synopsis 


1. Legislative changes. 

2. Scope and applicability. 

3. Period of limitation. 

4. Starting point. 

5. Extension of time. 

6. Exclusion of time. 

7. Effect of bar. 


^ Act of 1877 

158 — Under the Code of Civil 1 Ten days. 1 When the award is submitted 
Procedure, to set aside an award. [ | to the Court. 


Act of 

155 . — Under the Code of I Ten days 
Civil Procedure to ret aside I 
an award 


1871 

When the award is submitted to the 
Court, and notice of the submission 
has been given to the persons and 
,n manner prescribed by tho High 
Court. 


Act of 1859 

No corresponding provision. 


Note 2 

1. (1883) 5 All 253 (255) . 1883 AH W N 25, Empress of India v. Yahub Khan. 
(1932) AIR 1932 Rang 146 (147) • 10 Rang 312 : 138 Ind Cas 523 : 83 Cn L 

Jour 701 : 1932 Cn Cas 709, Emperor v. U San TFtn. 

2. (1934) AIR 1934 Col 610 (611) • 61 Cal 991 : 151 Ind Cas CG2 : 35 Cri L Jour 

1367 : 1934 Cn Cas 908, Superintendent and remembrancer of Legal 
A ff airs, Bengal v. Bagiralk Mali to. 
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1. Legislative changes. — Article 155 of Act 9 of 1871 
corresponding to this Article provided that time ran from the date 
" when the award is submitted to the Court, and notice of the sub- 
mission has been given to the persons and in manner prescribed by 
the High Court.” Under Article 158 of Act 15 of 1877 the starting 
point was the date" when the award is submitted to the Court” 
These words were altered to their present form by Section 2 and 
Schedule 1 of the Repealing and Amending Act 18 of 1919. 

2. Scope and applicability. — An award made on a reference 
through Court can be set aside on an application made for the pur- 
Xiose, on any of the grounds specified in Paragraph 15, Schedule 2 of 
the Code of Civil Procedure. An award made on a leference without 
the intervention of the Court cannot be set aside on any application, 
though it may be filed on an application under Paragraph 20 of that 
Schedule. 

This Article applies only to an application to set aside an award, 
that is, to an application under Paragraph 15 aforesaid. 1 Thus, it will 
not apply to the following cases — 

1 An application to modify or correct an award under 
Paragraph 12 of that Schedule* 

2. An application for remission of an award under Para- 

graph 14 of that Schedule.* 

3. An application to file an award under Paragraph 20 of 

that Schedulo. 4 

4. A written statement filed by defendant in answer to an 

application for filing an award under Paragraph 20 
aforesaid. 5 

In tho first three cases the application is not to se* aside the 
award, and in the last case there is no application but only a defence 
to which the Limitation Act itself does not apply. 

As to whether a party is bound to apply to set aside an award 
which is null and void and wbethei the Court can take notice of 
such invalidity, see tho Authors’ Commentaries on tho Civil Proce- 
dure Codo^ Schedule 2^ Paragraphs 15 and 16 and the Notes thereto. 

An application to revise a decree passed on the basis of an awaid 
is virtual!} an application to set aside the award, and is therefore 

Article 158 — Note 2 

1. (188G) 8 All G4 (07) I8SG All \V N 2, Muhammad Abid v. Muhammad 

2 (1910) AIR 1919 Mad 877 (877) 47 Ind Cas 597, Appayya v. r>nla(ajiramt. 

(1933) AIR 1933 AH 049 (G49) . liG lad Cas 596, Ktrott r Dehart Lai. 

(1913) 19 Ind Cas 49G (490) (Mad), Ilyder Sahib v Gina Clu? (liar. 

3. See cases cited in Foot-Note 2 

4 (1936) AIR 193G Tesli 135 (13G) 2 J R 16, Lechhtt Singh v Gan«Ji Dai. 

5. (1912) 13 Ind Cas 520 (523) 14 Oudh Cas 303, Dadritddm Hasan \. Amir 

Degum 

(1935) AIR 1935 Lah 951 (951) 163 Ind Ca«e 124, Manghoo Dam v. Firm 
Gtrdhan Damchand 


Article 158 
Notes 
1—2 


Lira. 115 
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Article 158 
Notes 
2-4 


governed by this 'Article.® 

An award made on a reference made in a suit on the Original 
Side of the Bombay High Court was submitted on the 6th July 1920 
and on the 16th July 1920 the defendants filed an affidavit in the 
Prothonotary's Office objecting to the award. On the 22nd of July 
they gave notice that they would move the Court on the 29th of 
July that the award be set aside. It was held by the High Court of 
Bombay that the filing of the affidavit in the Prothonotary’s Office 
on the 16th of July must be considered to be an “ an application” to 
set aside the award within the meaning of Article 158/ 

3. Period of limitation. — The period of limitation is 10 days 
from the date specified in the third column. The object of the Legis- 
lature in allowing so short a period for the preferring of objections to 
awards has been stated by Mr. Justice Bampini in the undermen- 
tioned case* to be as follows . “Litigants may be very willing to have 
their cases referred to the decision of arbitrators, whom they regard 
as amicably disposed towards them, but the moment the arbitrators 
decide against them they do their utmost to resile from their 
agreement and to set aside the award. The Legislature has framed 
Article 158 of tho Limitation Act with the object of discouraging and 
preventing such discreditable attempts. If the provisions of Article 
158 are loosely interpreted, and if an award is to bo held not to be an 
award simply because any sort of unsubstantiated objection ia made 
against it, then the object of the Legislature will he defeated and the 
provisions of Article 158 will be practically erased from the Statute 
Book." 

4. Starting point. — Till the third column of the Article was 
amended in 1919, the starting point was the date " when the award 
is submitted to the Court.” There was a conflict of decisions on the 
question whether, in view of Paragraph 10 of Schedule 2 of the Civil 
Procedure Code which requires tho Court to give the parties notice 
of filing of the award, time under the Article must, notwithstanding 
the third column, run only from the date of the notice. 1 The words of 

C. (1902) 29 Cal 1G7 (185) : 23 Ind App 51 : 4 Bom L R 161 • 12 Mad L Jour 77: 

6 Cal W N 226 : 8 Sar 154 . 1902 Pun Re No. 25 (P C), GhulamKhan 
v. Muhammad Hassan. 

(1903) 12 Mad L Jour 95 (90) (Jout), Critical Note on (1902) 29 Cal 167, 
Ghulam Khan v. Muhammad Hassan 

7. (1921) AIR 1921 Bom 419 (420) : 45 Bom 1071 : 63 Ind Cas 929, Gopalji 
Kallianjt v. Chhagan Lai Vithalji ., 

Note 3 

I (1902) 29 Cal SO (41), Ram Narain Boy v. Baij Hath Malla. 

Note 4 

1. (1914) AIR 1914 Sind 141 (143) : 8 Sind L R 190 : 27 Ind Cas 371, -Kalian 
llarlhi t. Boehanbai. (No ) - 

(1912) IS Ind Cas 234 (235) (Mad), Harayana Nambi v. ATns?in<i« Jlossad. 

(No.) 

(191C) AIR 1010 Lah 321 (322) : 31 Ind Cas 250, Jauahtr Singh v, Mehr 
Singh. (Date fixed for submission — presentation of award before that 
date without knowledge of opposite party is not “submission".) 
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the third column were substituted in 1919 for the words “when the 
award is submitted to the Court” and it is now clear that time rung 
only from the date when the award is filed in Court and notice of 
the filing has been given to the parties. 

"Where the arbitrator states a special case for the opinion of the 
Court, and the Court expiesscs its opinion, the date on which it so 
expresses its opinion must bo taken to be the date when the * award 
is filed.’’ 2 

A notice can, it is submitted, bo said to be given to a party when 
such party receives the notice. 2 A mere direction to issue notice is 
not giving any notice.* The words “where notice has been given” 
show that it is not sufficient, in order that time may begin to run, 
that the party has received knowledge aliunde of the filing of the 
award. The Court must have given notice to the parties. 3 4 5 Where on 
the date on which an award was filed in Court the defendant came 
late and applied for time for objections and the Court informed him 
that a decree had been passed in terms of the award and rejected his 
application, it was held that it could not be said that notice had been 
given to the defendant of the filing of the award.® 

A formal notice is, however, not necessary in order to start time 
running Where the award was brought in by the parties themselves 
and the Court informed them that they should file their objections 
within 10 days, it was held that notico must bo taken to have been 

(1901) 3 Cal W N 813 (815), Nobm Rally Dabee v. Amb\ca Churn Barer jee. 

(No) 

(1919) AIR 1919 Cal 224 (225) 4G Cal 721 . 53 Ind Cas 4G, Sota Chand 
Bhutorta v Hurry Bux Dcora (The word '‘submission" must be 
interpreted in the light of Par.i 10 of Sch 2 of the Coda and time runs 
only when the award is "filed,” l e. after the procedure in Para. 10 is 
followed.) 

(1917) AIR 1917 Nag 211 (212) 13 Nag L R 172 42 Ind Cas 2GG, Seetha- 

ram v. Hupram (Yes ) 

(1915) AIR 1915 Lah 352 (352) • 28 Ind Cas 427, Sahib Bax v. Chatt Earn. 

(Yes ) 

(1921) AIR 1921 All G3 (03) . G3 Ind Cas 399, Sheo Prakash Bai v. Sri Bam 
Mahadeo. (Yes.) 

(1893) 20 All 474 (175) . 1898 All W N 132, Chatarbhuj Das v Canesh Bam. 
(The Court is bound to gne notice of the filing of the award to the 
parties ) 

2. (1925) AIR 1925 Rom 22 (25) 43 Dom 003 81 Ind Cas 37S, Lakshman 

Baburao v. Bamehandra Eajarant. 

3. See (1930) AIR 1930 All 477 (476) 120 Ind Cas 14, Mohammad Thasin 

Khan v Basant Bat. (cjusere ) 

4. (1930) AIR 1930 All 477 (178) 126 Ind Cas 14, Mahomed Thasin Khan v. 

Basant Bai. 

5. (1930) AIR 1930 Lah 223 (229) 119 Ind Cas 331. Pun noo Bam y. Kebh 

Baj. 

(1898) 20 All 471 (175) 1S93 All W N 132, Chatarbhuj Das y Ganesh Bam. 
(See also (1925) AIR 1925 Lab 019 (019) b9 Ind Cas 210, Ourditta 
Mai v. i’irm of Di«infa Mai Panna Lai 
(1SSS) 11 Mid 111 (145), Bengasamy v Muthusamy ] 

0. (1930) \IR 1930 Lah 223 (229) . 119 Ind Cas 331. ruiinoo flare v Kelh 
Baj 


Article 458 
Note i 
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Article 158 
Notes 
4—6 


given “to the parties”. 7 Where the Court made an order: “Inform the 
parties of the filing of the award,” and the Bench Clerk informed the 
parties accordingly, it was held that notice had been given. 8 Similarly, 
where the parties were shown the order recording the award and 
their initials taken in acknowledgment of the fact that they had 
notice, it was held that it was sufficient giving of notice. 9 

The word “parties” is not confined to parties personally but 
would include their pleaders and duly authorized agents. A notice to 
such persons therefore is notice to the parties for the purposes of this 
Article. 10 

5. Extension of time. — - Section 5, Limitation Act, does not 
apply to applications to set aside an award and the Court has no 
power to enlarge the time within which such an application should be 
filed. 1 But where an application containing an additional ground of 
objection to the validity of an award is filed beyond time in addition 
to the one filed within time, the Court has a discretion to allow the 
additional ground to be added by way of amendment or to entertain 
it of its own motion if it thinks that the ground was such as to 
render a reference to arbitration or the award based thereon abso- 
lutely invalid.* Time may, however, he extended under Section 4, 
Limitation Act. 3 The Court has power to extend the time allowed 
under Article 158 for supplying the necessary court-fee stamp on 
an application to set aside an award. 4 

6. Exclusion of time. — In computing the period of limitation, 
the time requisite for obtaining copy of the award can be excluded 

7. (1920) AIR 1926 Bom 312 (312) : 95 Ind Cas 517, Yalchand Dipchand v. 

Gulba Laxman. 

8 (1927) AIR 1927 Cal C19 (621) : 103 Ind Cas 625, Saroj Bala v. Jatindra 

Nath. 

9 (1927) AIR 1927 Pat 135 (139) 95 Ind Cas 321, Bholanalh Boy y. Bata 

Krishna Itoy , .... 

[See also (1913) 21 Ind Cas 298 (301) (Lah), Gulam Mustafa v. 

Bolsma Ih6» 1 



oamuiia it Mn. 

(1927) AIR 1927 Pat 135 (139) : 95 Ind Cas 321, Bkolanath Roy v. 
Bata Krishna Roy ] 

Note 5 

1. (1914) AIR 1914 Cal 723 (724) : 17 Ind Cas 7, Surya Narain Jha v. Ban- 
(1927) A i r Rl927 Lah 273 (273) : 8 Lah 274 . 100 Ind Cas 955, Red Ditta r. 

(1917) AIR OT Nag 211 (212) : 13 Nag L R 172 . 42 Ind Cas 206, Sitaram 
v. Rupram. 

2. (1918) 20 Ind Cas 773 (774) • 16 Oudh Cas 233, Ekagwan Din Singh v. Fakir 

3. (1916) AIR 1916 Lah 321 (322) : 34 Ind Cas 250, Jairahir Singh v. Mthr 

4. (192S) AIR 1928 Sind 87 (89) : 23 Sind L R 91 : 107 Ind Cas 223, Admalir. 

AbdulaU. 
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under the provisions of sub-section 4 of Section 12 ante. Sea Note 30 Article 158 
to Section 12. Notes 

7. Effect of bar. — The Court has no power to pass a decree in ® ^ 
terms of the award before the expiry of ten days allowed by Article 
158 except by consent of parties ,a If a decree is passed before that 
period, the procedure is illegal and the decree is liable to be set 
aside. 1 

An objection to the validity of an award based on the reference is 
one which ought to be urged within 10 days as prescribed by 
Article 158 and when not so urged, the parties are precluded from 
relying on it in order to set aside the award and decree based on it 2 


1 59.* For leave to 
appear and defend a suit 
under tlie summary proce- 
dure referred to in section 
128 (2) (f) or under Order 
37 of the same Code. 


Ten days. 


When the 
summons is 
served. 


Synopsis 

1. Scope. 

2. Extension of period fixed. 

3. Starting point. 

4. Rangoon Small Cause Court Rules 1922, Rule 101. 


Article 159 


* Act of 1877 

159 — For levvc to appear and defend | Tendavs i When the summons 
a suit under Ch ipter 39 of the Code | | is scr\ed 

of Civil Procedure 

Acts of 1871 and 16S9 

No corresponding provision. 


Note 7 

la (1913) 21 Ind Cas 298 (301) (Lab), Gulam Mustafa v Jlalima B,bt. 

1 (1908) 5 All L Jour 3G (S N) 

(1922) A I It 1922 Mad 179 (180) 71 Ind Cas 2CC 45 Mad 4C0, Pengiah 

Chetty \ Ooixndatamy Chetty 

(1934) AIR 1934 Mad C19 (C20) 152 Ind Cas 157. Su6ba Kao \ Alma! ill 
rjayya 

(1921) A I It 1921 Oudh US (IIS) 04 Ind Cas 90 21 Ouib Cis 231, Mam 

Aim ' 2 tain Asray 

(1921) A I R 1921 Oudh 151 (151) C2 Ind Cas 619 21 Oudh Ca a 2C3, Sohan 
Dnlv MunnaLal 

(1925) AIR 1925 Rang 103 (103) 7f. Ind Cas 307, Aehabar Panties Kuldij, 
Singh 

(1911) 9 Ind Cas 197 (198) (Mad), t’nfn Pitta i \ Ippasami Pandaram 

(1923) A I It 1923 Nag ICC (167) 107 Ind Cis CCS, ftam Anwar r Kushal- 
etianrf Cantshdas 

2. (1907) 1907 run W R No 20 (pgc 42) 1907 Pun Rc No 4. Uda v Mat 

Chand 
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LEAVE TO DEFEND SUMMARY SUIT 


Article 159 
Notes 
1-4 


1. Scope — 'Where a summary suit is filed under the provisions 
of Order 37 of the Civil Procedure Code, the defendant is not entitled 
to appear and defend the suit unless he obtains leave of the Court to 
so appear and defend. (See Rule 2 of Order 37.) For this purpose 
he lias to file an application. This Article prescribes the period of 
limitation for such applications 

« 

2. Extension of period fixed. — The period fixed by the Article 
cannot be extended by the Court under the provisions of Section 148 
of the Code of Civil Procedure. 1 The High Court may, however, 
under its rule-making powers, extend Section 5 of this Act to appli- 
cations for leave to defend and where it has been so extended, the 
Court may, for sufficient cause, excuse the delay in making the 
application. The Bombay High Court has so extended Section 5 to 
such applications It has also been held by the same High Court 
that, under Rule 193 of the High Court Rules, a discretion is vested 
in the Chamber Judge, in a fit case, to extend the period of ten days 
in cases to which Order 37 of the Civil Procedure Code is not 
applicable. 1 

3. Starting point. — The starting point is the date when the 
summons is served. 

A, the defendant, in his application for leave to defend alleged that 
he was served on 5-1-1896 and obtained an ex parte order granting 
the application. B, tho plaintiff, applied thereafter to tbo Court 
praying that the order granting leave may be set aside on the ground 
that tho defendant was actually served on 23-12-1895 and that tiie 
defendant’s application had boen made beyond time. The Sheriff’s 
return showed that A was served on 23-12-1895. A thereupon 
wanted to show that he was not served at all. It was held that, at 
that stage, A could not be allowed to do so, that tho date of servico 
must be taken to be the date mentioned in the Sheriff’s return, and 
that the order granting the leave should be set aside. 1 

4. Rangoon Small Cause Court Rules 4922, Rule 101.— It has 
been held by tho High Court of Rangoon that Rule 101, in so far as 
it curtails the period of ton days prescribed by this Article for an 
application for leave to defend, is ultra rites to that extent. 1 


Article 159 — Note 2 

1. (1901) 5 Cal W N 259 (2G2), Qitaiu Mahumdar Eohman v. Saiat Chundra 
Dutt 

2 (192G) AIR 192G Bom 578 (578) 97 Ind Cas 7CG, M oh atrial Manor das v. 
C K . Daruwala. 

Note 3 

1. (189G) 23 Cal 573 (575), Madhub Lall Durgur x. TVoopcndra Naratn Sen. 
Note 4 

1 (193C) AIR 193C Rang 501 (503) : ICC Ind Cas 14S : 11 Rang 729, Jtatilal 
Jamnadas Mehta \ . V. Pray jet. 
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160.- For an orderl 
under the same Code, to 
restore to the file an a]V 
plication for review re- 
jected in consequence of 
the failure of the appli- 
cant to appear when the 
application was called on 
for hearing. 

Synopsis 

1. Scope of the Article. 

2. Starting point. 

1. Scope of the Article.— This Article prescubes the peiiod of 
limitation for applications undei Order 47 Rule 7 sub-rule 2 of the 
Code of Civil Piocedure which pioudes as follows • 

“Wlieie the application" (i e the application for leview) "lias 
been tojected in consequence of the failure of the applicant to appeal, 
he maj nppb foi an ordei to have the i ejected application restored 
to file, and, wlieie it is pioved to the satisfaction of the Court that 
he was prevented by any sufficient cause from appearing when such 
application was called on foi hearing, the Court shall order it to be 
lestored to the file upon such terms as to costs or otherwise as it 
thinks fit and shall appoint a day for hearing the same." 

2. Starting point. — The starting point is the date of rejection 
of the application 

The period fixed bj the Article cannot be extended h> tlio Couit 
on any giound 1 See Notes to Section 3, ante 

1 6 1 .t For a review of Fifteen days. The date of Artiole 161 
judgment by a Provincial j the decree 

Court of Small Causes or I or order, 

by a Court invested with 
the jurisdiction of a Pro- 
vincial Court of Small 
Causes when exercising 
that jurisdiction. 

# Act of 1877 

ICO - Fm »n ordei under «c<.tion 1-20 Fifteen di\ 
of the Mine Cod. i<Minn» to the file a 
rejected application for rc\ km 

Act* of 1871 and 1859 

No cor«-.ponding prow-ion 
,* Act of 1877, Article 160 A 
Same as aU>\e. 

Article 160 — Note 2 

1, See tf'J15) \ I R 1915 Lab 170 U7t>) J7 lud Ca» 703, Kalu \ Sown*. 


When the applica- 
tion for rewew u 


fifteen days. When the Article 160 
application 
for review ‘ - 
is rejected. 
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Article' 161 
Notes 
1—4 


Synopsis 

1. Legislative changes, 

2. Court of Small Causes. 

3. “Review,” meaning of, 

4. Security deposit. 

1. Legislative changes. 

1. This Article was inserted as Article 160 A by Section 36 of Act 

9 of 1887. Before the Article was so inserted, an application 
for review, in cases where the circumstances admitted of a 
now trial, had to be made within seven days of the date of 
the order under Act 21 of 1865. In other cases the application 
was governed by Article 173 of the Act of 1877 corresponding 
to this Article 1 

2. The words in the second column were substituted for the word 

“Ditto" by Section 2 and Schedule 1 of the Repealing and 
Amending Act 9 of 1923. 

2. Court of Small Causes. — Under Section 24 sub-section 4 
of the Civil Procedure Code, a Court trying any suit transferred or 
withdrawn from a Court of Small Causes is, for the purposes of such 
suit, deemed to be a Court of Small Causes. 1 

3. "Review,” meaning of. — See Article 162 infra. 

4. Security deposit. — Section 17 of the Provincial Small Cause 
Courts Act 9 of 1887 requires that an applicant for a review of 
judgment shall, at the time of presenting his application, either 
deposit in the Court the amount due from him under the decree 
or in pursuance of the judgment, or give such security for the 
performance of the decree or compliance with the judgment, as the 
Court may, on a previous application made by him in this behalf, 
have directed. The words "or in pursuance of the judgment" are 
to be read distributive^ and applied to the words "for a review of 
the judgment” which precede it. 1 There was a divergence of opinion 
among the different High Courts before the Section was amended by 
Act 9 of 1935, as to whether the doposit of the decretal amount or 

Acts of 1871 and 1859 

No corresponding provision. 

Article 161 — Note 1 

1. (1884) 10 Gal 297 (293), Modem Mohun roddar v. Pumo Chunder Furbot 

Note 2 

1. See (1917) AIR 1917 AU 484 (485) : S3 All 425 : 34 Ind Cas 113, Chhotey 
Lai v. Lakhmi Chand. 

Note 4 

1. (1923) AIR 1923 All C05 (COG) . 45 All 5C9 : 74 Ind Cas G4, Gtrdhart Lai 
V. Firm Jcfcal Singh Takhat Singh. 
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the furnishing of security was a condition precedent to the enter, 
taining of the application. See the undermentioned cases 2 which are 
now only of academical interest. 

As to the applicability of Section 5 to applications for review of 
the judgment of a Court of Small Causes, see Notes to Section 5 ante. 


1 62” For a review of i 
judgment by any of the 
following Courts, namely, 
the High Courts of Judi- 
cature at Fort William, 
Madras, Bombay, Lahore, 
and Nagpur and the Chief 
Court of Sind in the exer- 
cise of its original jurisdic- 
tion. 


I Twenty days. 


The date of 
the decree 
or order. 


Act of 1877 


162 .— For a review of judgment by 
any of the High Courts of Judicature at 
Fort William, Madras and Bombay, or 
the Chief Court of the Tunjab, or the 
Chief Court of Lower Burma, in the 
exercise of its original jurisdiction. 


Twenty days 


Acts of 1871 end 1859 


No corresponding provision 


The date of the 
decree or order 


2 (I90G) 28 All 470 (472, 473) 3 Ail L Jour 318 1900 All W N 93, lagan 

Nath \ Chet Ham (Proviso to 9 17 is mandatory nud deposit of 
security is condition precedent to entertaining of application ) 

(1928) A I R 1928 All 111 (111) 50 All 254 10S Ind Cas 404, Suraj Prasad 

Baldco (Do ) 

(1891) 18 Cal 63 (85), Jogi Ahir v Dishen Dayal Singh (Do) 

(1917) A I R 1917 Cal 195 (190) 42 Ind Cas 751, Tarapada G hose \ Jagat 
Molnni Dasi (Do ) 

(1922) A I R 1922 Mad 330 (332) 70 Ind Cas 49G, Lala\nshna Iyer v. 
■Piclini JfnfJin Filial (Do ) 

(1920) AIR 1920 Tat 111 (112) 50 Iud Cas 810, Ham Chantar Ham v. 

Ilaslnm Khan (Do) 

(1920) A I R 1920 Pat 470 (471) 54 Ind Cas 971, Khantar Potdar v Punnt 

Xaddaf (Do) 

(1920) AIR 1920 Oudh 544 (544) 97 I D d Cis 5S1, Duma Din a. Farzand 

Husain (Do ) 

(1930) AIR 1930 Nag 137 (137) 20 Nag L R 03 110 Ind Ca* 041, CJian- 

dulal v M phial Han si Lai (IV> ) 

(1933) AIR 1933 Nag 102 (103) 141 Ind Cas 613 29 Nag L R 104, 

Mondial Parma \ A’husAal Mali (Do ) 

(1910) r. Ind Cas 945 (945. 940) 1910 Pun Re No 51, Hugktt Xath Dtsv 

Doctor Fauna Lai (The words ‘At the time of presenting the appli- 
cation” in the Pros i«o to Section 17 arc directors and the Court has 
the discretion to extend the time in appropriate ca^es ) 

(1930) A I II 1930 111 830 (33!) 128 Ind Cas 705 53 All 59, JXofi Lai 

Hamchandar a Dtirga Pra*aJ (Do ) 

(1919} AIR 1919 Lsh 124 (225) 50 Ind Cas 917, MulanJ, Lai v Pars 
Ham. (Do ) 


Article 161 . 
Note 4 


Article 162 



-Article 162 
■Notes 
1-2 


'2^14 REVIEW OP JUDGMENT OF HIGH COURT (o. S.) 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Review.” 

4. “Original jurisdiction.” 

5. Application for review',* when maintainable. 

6. Starting point. 

'■ 1* Legislative changes. — This Article was first enacted a 3 
Article 162 of Act 15 of 1877. 

The words “the following Courts, namely" were inserted by 
Section 2 and Schodulo 1 of the Repealing and Amendin'* Act 1927 
(10 of 1927). 

The words “Bombay, Lahore, Rangoon and Nagpur and tho 
Chief Court of Sind” were substituted for the words “and Bombay 
or tho Chief Court of Sind, or the Chief Court of Punjab or tho Chief 
Court of Lower Burma" by tho Repealing and Amondiug Act of 1927 
and by Section 2 of the Central Provinces Courts (Supplementary) 
Act 8 of 1935. 

The word “Rangoon” was omitted by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

2. Scope of the Article. — Article 161 ante provides for appli. 
cations for review of judgments of Small Cause Courts. This Article 
deals with applications for review of tlio judgments of the Courts 
specified m the Article in the exercise of their original jurisdiction. 
Article 173 m/ia deals with applications for review of judgments 
except those specified in Articlo 161 and this Article. 

The Aiticle applies only to applications for roview. A certificate 
of tho Advocate-General under Clause 26 of the Lctteis Patent (Cal) 
is not an application and consequently, a review made on such 
certificate is not governed by this Article. 1 Nor will this Article 

(1931) AIR 1931 Lnh 332 (331) . 131 Ind Cas C35 • 12 Lah 359 (F B), Gedi 
Mai Dharam Das v. Htina Mai Shedltu Dam. (Do.) 

(1690) 13 Mad 178 (18S) (F B), Damasami v. Kunsu. (Do.) 

(1919) AIR 1919 Mad 103 (103) : 53 Ind Cas 920, Alula Achiah v. Lalshmi- 
narasimham. (Do.) 

(1920) AIB1920 Mad 141 (142) • 55 Ind Cas CIS, Suryanarayana Iyer v. 
Soutidararaja Iyengar. (Do ) 

(1927) AIR 1927 Nag 1C5 (160) : 99 Ind Cas 779, Vtthu Mhali v. Vithu 
Mahadjt. (Do) 

(1920) AIR 1920 Mad 562 (503) : 43 Mad 579 . 55 Ind Cis 977 (F B), 
Xmii Md Sahib v. Dahiman Sahib. (The words are directory to this 
extent that the deposit of security need not bo made or tendered with 
the application, but this can le done within the period of limitation 
hut not beyond it ) 

(1905) 32 Cal 339 (342) 1 CaJ L Jour 43. Jenn MucJii s . Du, Unram Muehi. 

(Do ) 

(1894) 1S94 Pun Re No 108, Muhammad Fatal Ah v. Karon Khan. 

Article 162 — Note 2 

1 (1929) AIR 1929 Cal 017 (C22) • SO Cn L Jour 993 : 119 Ind Cas 193 : 1923 
Crl Cas 228 (S II), Padam Prashad \ . Kmperor. 
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govern a case where the Court reviews its judgment under its 
inherent poners } 

3. “Review.” — The word “review” would pnma facte seem to 
include a review, whether under tho Civil Procedure Code or under 
any other enactment. Thus, an application for review under Section 8 
of the Presidency Tow ns Insolvency Act (3 of 1909) would be governed 
by this Article. This is the Mew of the High Court of Madras 1 
The High Couit of Rangoon has, however, in the undermentioned 
case® held that the word “review" in this Article as well as in 
Article 173 must bo confined to a review under Older 47 Rulo 1 of 
the Civil Piocedure Code and that it Tloes not include a review undoi 
Section 8 of the Presidency Towns Insolvency Act. It is submitted 
that this view is not correct. No leason is mentioned in the said 
decision for departing from the application of the cardinal principle 
of interpretation of statutes that wOids must be constiued accoiding 
to their plain meaning, unless by reason of such construction there 
is a repugnancy with the other provisions of the statute 

It has been hold that the High Court has, under the Criminal 
Procedure Code, no light of icue\v in cnmiual cases, and that its 
inherent powers m such matteis do not extend to reviewing a judg- 
ment.® No question of the applicability of this Article would anso in 
such cases. See also Note 3 to Aiticle 173, mfia 

4. “Original jurisdiction.” — The original jurisdiction of the 
Chartered High Courts is derived fiom the Letters Patents issued to 
them Tho original jurisdiction of the Judicial Commissioner's Couit 
of Sind is derived fiom the pioiisions of the Sind Couits Act 
(Bombay Act 12 of 18G6) 

It has been held that the ongiual jurisdiction of the Chaiteied 
High Couits would include matiimonnl 1 and in«ohenc> jurisdiction * 

2 (1929) A I R 1929 Oudb 3S5 (3S7) 118 Ind Cas 753 1 Luck 502 (F R), 

Mahomed Data \. Dam Saroop 

[See (1901) 28 Cal CSO (GS1) . C Cal W N 114, rut an Mai \ Jaiita 
Persliad Singh 1 

Note 3 

1. (1921) AIR 1921 Mad CC2 (GG5) &3 Ind Cj. 171, ■•^taiee of 

Stadias \ O final Assignee of Danguvn 

2. (1929) AIR 1929 Rang 229 (232) 11* Iud Ct, ■ ( 7 Rui» 2ui, 7»i the 

matter of L 11' Ansve 

3 (1928) AIR 1928 Lab 4l>2 (4G3) 10 Lih 1 29 Cn L Jcur GC9 110 Ii d 

C is *221, raj it \ A wi/vioi 

(&« o l*o (192s) AIR 192S Cal CC7 (3Gf| 50 C»1 32 111 Iud Ai, 

132 30 An L J.ur 2">1 rameskt nr Khucnva'da s Fr • 

jfror (HtsU Court «hiuld not uud.rJ-c. 4'il.AriPut <1 I' (. 
rc tr\ qte>tioi s alrctdj dciirnui td L n n» Origin..! S dc i 

Note 4 

1. (1SS2) C Darn 416 (131), Harnett. A Em i \ Jai es S An > 

2 (1«9) 13 Rom 520 (533) It. Ind Air IV • Sir ,00 lo Iud Ju- 251 

IP C), Jit the •> al Vr ot t'a. .'i- A .n . » ms 
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-Article 162 
-Notes 
1—2 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Review." 

4. “Original jurisdiction.” 

5. Application for review,' when maintainable. 

6. Starting-point. 

'i 1. Legislative changes. — This Article was first enacted as 
Article 162 of Act 15 of 1877. 

The words “the following Courts, namely” were inserted by 
Section 2 and Schedule 1 of the Repealing and Amending Act, 1927 
(10 of 1927). 

The words "Bombay, Lahore, Rangoon and Nagpur and the 
Chief Court of Sind” were substituted for the words "and Bombay 
or the Chief Court of Sind, or the Chief Court of Punjab or the Chief 
Court of Lower Burma" by the Repealing and Amending Act of 1927 
and by Section 2 of the Central Provinces Courts (Supplementary) 
Act 8 of 1935. 

The word “Rangoon" was omitted by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

2. Scope of the Article. — Article 161 ante provides for appli- 
cations for review of judgments of Small Cause Courts. This Articlo 
deals with applications for review of the judgments of the Courts 
specified in the Article in the exercise of their original jurisdiction. 
Article 173 infra deals with applications for review of judgments 
except those specified in Articlo 161 and this Articlo. 

The Article applies only to applications for review. A certificate 
of the Advocate-General under Clause 2 6 of the Letters Patent (Cal) 
is not an application and consequently, a review made on such 
certificate is not governed by this Article. 1 Nor will thi s Article 

(1931) A I R 1931 Tjah 832 (334) : 131 Ind Cas C35 • 12 Lah 359 (F B), Gedi 
Hal Dharam Das v. Hutia Mai Skedktt Dam (Do.) 

(1890) 13 Mad 178 (188) (F B), Damasami v. Kurtsu. (Do.) 

(1919) AIR 1919 Mad 103 (103) : 53 Ind Cas92G, Alula Achtah v. Lalshmi • 
narasiniJiaw. (Do ) 

(1920) AIR 1920 Mad 141 (142) • 55 Ind Cas C18, Suryanarayana Iyer v. 
Soundararaja Iyengar . (Do ) 

(1927) AIR 1927 Nag 165 (ICO) : 99 Ind Cas 779, Vitim Mhah v. Pif/nt 
Mahadjt. (Do ) 

(1920) AIR 1920 Mad 5G2 (5G3) - 43 Mad 579 : 55 Ind Cas 077 (F B), 
AssanMd Sahib v Rahiman Sahib. (The words arc directory to this 
extent that the deposit of security need not be made or tendered with 
the application, but this can bo done within the period of limitation 
hut not lejond it ) 

(1905) 32 Cal 339 (342) • 1 Cal I, Jour 43, Jeun Mucin v. Dudhiram Mucin. 

(Do.) 

(1894) 1894 Pan Re No. 109, Muhammad Fasal Ah \. A'nrtw Khan. 

Article 162 — Note 2 

1 (1929) AIR 1929 Cal C17 (G22) 30 Cri L Jour 993 . 119 Ind Cas 193 : 1929 
Cn Cas 223 (S B), 1‘adam Prashad \ . Kmytror. 
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Other Topics 

Dismissal for default of appearance ... ... See Note 2, Pts 1 to 3 

Dismissal for default without jurisdiction — Article does not apply ... See Note 5, 

Pts 1,2 

Dismissal for failure to furnish security for costs ... See Note 2 

Dismissal for failure to pay costa of service of process . See Note 2 

Order pronouncing judgment under 0 10 R 4, C. P C .. See Note 2, Pts. 2, 3 
Plaintiff not aware of dismissal — Starting point not affected See Note 8, Pt 

Plaintiff’s death subsequent to dismissal for default — Legal representative 

does not get fresh starting point ... ... See Note 4, Pts. 1, 2 

1. Legislative changes. 

1. There was no Articlo corresponding to this Article in the Act 
of 1859 

2 Article 156 of the Act of 1871 corresponding to this Article 

provided merely for an order to set aside a judgment by 
default. 

3 Article 163 of the Act of 1877 substituted the words “dismissal 

by default” for the words “judgment by default.” 

2. Scope of the Article. — Article 1G8 infra applies to an 
application for the re-admission of an appeal dismissed for want of 
prosecution. This Article applies to an application by a plaintiff for 
an order to set aside 

1 a dismissal for default of appearance, 

2 a dismissal for failure to pay costs of service of process, 

and 

3. a dismissal for failure to furnish security for costs. 

Dismissal for default of appearance : 

An order of dismissal of a suit for default of appearance may be 
made undei Rules 3, 8 and 12 of Order 9 of the Code of Civil Proce- 
dure Rule 3 provides that whoio neither party appeals when the 
suit is called on for hearing, the Court may make an older that the 
suit be dismissed Rule 4 of the said Order empowers the plaintiff in 
such a case to apply to have the dismissal set aside. Rule 8 provides 
that where the defendant appoars but the plaintiff does not appear 
the Court shall make an ordor that the suit bo dismissed and Rule 9 
empowers the plaintiff in such a case to apply to have the order of 
dismissal set aside. Rule 12 provides that where a plaintiff or defen- 
dant, who has been ordered to appear in person or show sufficient 
cause to the satisfaction of the Court, fails so to appear, he shall be 
subject to all the provisions of the previous Rules applicable to plain- 
tiffs and defendants respectively who do not appear An application 
under Rule 4 or Rulo 9 of Order 9 would be governed by tins Article. 1 

Under Order 10 Rulo 4 of the Civil Procedure Code the Court can, 
under the circumstances specified therein, direct a party to appear 
JO Court on a particular dato and can, on his failure so to appear 
Article 163^- Note 2 

I. See (1896} 2 Cat W N 313 (319), XothnA if on dal v Natadmji Chandra Ear. 

(Rulo 4.) 

(1903) 31 Cal 150 (151) : 8 Cal W N 97, lhngab\bec r.ilunna Bible. (Rale 9.) 
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Article 162 5. Application for review, when maintainable. — See Section 

Notes 114 and Order 47 Bale 1 oi the Civil Procedure Code, and the 
* ® decisions thereon. 

6. Starting point. — Time, under this Article, runs from the date 
of the decree or order sought to be reviewed. The date of the decree 
is the date of the judgment. See Note 5 to Article 156, ante. Where, 
Under the practice of the High Court a party has to apply to have 
the order drawn up and he fails to do so, he cannot escape the bar 
of limitation by reason merely of the fact that the order has not been 
drawn up. 1 


Article 163 1 63* By a plaintiff 

for an order to set aside 
a dismissal for default of 
appearance or for failure 
to pay costs of service of 
process or to furnish se- 
curity for costs. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Application. 

4. “By a plaintiff.” 

5. “To set aside a dismissal.” 

6. “Appearance,” meaning of. 

7. Application for restoration itself dismissed for default. 

8. Starting point. 

9. Section 5 and this Article. 

10. Section 12 and this Article. 

11. Section 14 and this Article. 

12. Court’s inherent power to extend time. 

^ Act of 1877 

163 — By a plaintiff for an order I Thirty days. I The date of the dismissal, 
to set aside a dismissal by default. | 1 

Act of 1871 

156 — By a plaintiff for an order | Thirty days J The date of the judgment, 
to set aside a judgment by default | I 

Act of 1859 

No corresponding provision. 

(1926) AIR 1928 Mad 732 (733) 51 Had 510 : 112 Ind Cas 149 (F B), Xn 
the matter of Kencherla Krishna Itao. 

Note 6 

1. (1938) AIR 1038 Cal 821 (323) ;ILR (1933) 2 Cal 22, Uitchson v. Hitch' 


Thirty days. 


The date ot 
the dismis- 
sal. 
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Other Topics 

Dismissal for default of appearance ... ... See Note 2, Pts. 1 to 3 

Dismissal for default without jurisdiction — Article does not apply ... See Note 5, 
. . 1,2 
Dismissal for failure to furnish security for costs ... See Note 2 

Dismissal for failure to pay costs of servico of process . See Note 2 

Order pronouncing judgment under 0 10 R 4, C. P C. . See Note 2, Pts. 2, 3 
Plaintiff not aware of dismissal — Starting point not affected See Note 8, Pt. 
Plaintiff's death subsequent to dismissal for default — Legal representative 

does not get fresh starting point ... ... See Note 4, Pts. 1, 2 


i. Legislative changes. 

1. There was no Article corresponding to this Article in the Act 

of 1859. 

2. Article 156 of iho Act of 1871 corresponding to this Article 

provided merely for an order to set aside a judgment by 
default. 

3. Article 163 of the Act of 1877 substituted tho words “dismissal 

by default” for the words “judgment by default." 


2. Scope of the Article. — Article 168 infra applies to an 
application for the re-admission of an appeal dismissed for want of 
prosecution. This Article applies to an application by a plaintiff for 
an order to set aside 

1. a dismissal for default of appearance, 

2 a dismissal for failure to pay costs of service of process, 
and 

3. a dismissal for failure to furnish security for costs. 

Dismissal for default of appearance ’ 

An order of dismissal of a suit for default of appearance may bo 
made under Rules 3, 8 and 12 of Ordor 9 of the Code of Civil Proce- 
dure Rulo 3 provides that wlieie neither party appeals when the 
suit is called on for hearing, the Court may make on older that tho 
suit be dismissed. Rulo 4 of the said Order empowers the plaintiff in 
such a case to apply to have tho dismissal set aside Rule 8 provides 
that where the defendant appears but tho plaintiff does not appear 
the Court shall make an order that tho suit be dismissed and Rule 9 
empowers the plaintiff in such a case to apply to have the order of 
dismissal set aside. Rulo 12 provides that where a plaintiff or defen- 
dant, who has been ordered to appear in person or show sufficient 
cause to the satisfaction of the Court, fails so to appear, he shall be 
subject to all tho provisions of the previous Rules applicable to plain- 
tiffs and defendants respectively who do not appear An application 
under Rulo 4 or Rulo 9 of Order 9 would be governed by this Article 1 
Under Order 10 Rulo 4 of the Civil Procedure Code the Court can, 
under the circumstances specified therein, direct a party to appear 
jn Court on a particular date and can, on his failure so to appear 
Article 163 -^Note 2 

1. Ste (169G) 2 Cal \V N 319 (319), Xorfosh .VonttoZ v. A’flJ>adinp Chandra Kar. 

(Rule 4.) 

(1903) 31 Cal ISO (154) S Cal W N Q~.lhngab\bee t. Aftin na Dibit. (Rale 9 ) 


Article 163 
Notes 
1—2 
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without lawful excuse, pronounce judgment against him. An order 
pronouncing judgment against a party under that Rule is appealable as 
an order under the provisions of Order 43 of the Code. The question 
has, however, arisen as to whether such an order may be considered 
to have been made under the provisions of Order 9 of the Code. 
According to the High Court of Madras such an order must be taken 
to have been made only under Order 10 Rule 4 and not under Order 9 
and therefore no application will lie to set the order aside. 2 The 
High Court of Allahabad has, on the other hand, held that such an 
order, made where the plaintiff and his pleader are both absent, must 
be considered to have been passed only under the provisions of 
Order 9 and that therefore an application will he to set the order 
aside. 3 If in such cases an application will lie to set aside the order 
of dismissal, it is conceived that this Article will apply to such 
applications. 

Dismissal for failure to pay costs of service of process : 

An order of dismissal of a suit for failure to pay costs of service 
of process is made under Order 9 Rule 2 of the Civil Procedure Code 
which runs as follows : — 

"Where on the day so fixed it is found that the summons has not 
been served upon the defendant in consequence of tho failure of the 
plaintiff to pay the court-fee or postal charges (if any) chargeable for 
such service, the Court may mako an order that the suit be dismissed. 

“Provided that no such order shall be made although the summons 
has not been served upon the defendant, if on the day fixed for him 
to appear and answer, he attends in person or by agent when he is 
allowed to appear by agent.” 

Rule 4 of the Order empowers the plaintiff, where such an order 
of dismissal has been made, to apply to have tho order set aside, and 
such an application also would be governed by thi3 Article. 

Dismissal for failure to furnish security for costs : 

Order 25 Rule 1 of the Civil Procedure Code empowers the Court, 
in the circumstances mentioned therein, to call upon the plaintiff 
to furnish security for the costs of the suit. Rule 2 sub-rulo 1 of 
that Order provides that on the failure of the plaintiff to furnish such 
security, tho Court shall make an order dismissing the suit. Sub- 
rule 2 of Rule 2 however enables the plaintiff to apply to have the 
order set aside, and such an application also will bo governed by this 
Article. Order 22 Rule 8 of the Civil Procedure Code empowers the 
Court under certain circumstances to order the assignee or the 
Receiver of an insolvent plaintiff to furnish security for costs and to 
dismiss the suit on default of furnishing such security. Rule 9 of that 
Order provides for an application by tho assignee or tho P ecoivor to 

2. (1921) AIR 1921 Mad 417 (418) : C3 Ind Cas 9C1, Chcngaru Chanda < 
Chengara Hainan Natr. 

8. (1917) AIR 1917 All 13C (ISC) :42 Ind Cas 945. ChunniLal v.Chakerphan. 

(1932) AIR 1932 All 595 (59G) • 133 Ind Cas C13, Handan Saha y. Hart 
Shankar. 
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set aside the order o£ dismissal. Such an application is, how ever, not 
within this Article as it cannot be said to be an application by the 
plaintiff, and also as a specific Article, namely Article 172, prescribes 
the limitation for such cases. 

3. Application. — An application to the Registrar of the Original 
Side for the issue of a notice of motion under Rules 154 and 155 of 
the Original Side Rules, of the Madras High Couit is an application 
within the meaning of this Article. The fact that the affidavit 
supporting the application was sworn later, or because the notice of 
motion states a date which is beyond the statutory period as the 
date on which the application will bo heard, will not affect the 
validity of the application. 1 

4. “By a plaintiff.'* — Where a suit is dismissed for default of 
the plaintiff’s 'appearance, and subsequently the plaintiff dies, his 
legal representative does not got a fresh starting point for an appli- 
cation to set aside tlie dismissal Bis application will, therefore, be 
barred under this Article if it is mado beyond thirty days of the 
order of dismissal 1 It has been held by the Judicial Commissioner’s 
Court of Oudh that oven wliero a Court dismissed the suit for default 
in ignorance of the death of the plaintiff, it was necessary for the 
legal representatives of the plaintiff to apply to set aside the dismissal 
within tho time prescribed by this Article. 2 

5. “To set aside a dismissal.” — The Article will apply only 
to a case where it is necessary for a plaintiff to set aside a dismissal 
for default against him. Where a dismissal for default is without 
jurisdiction, it is not necessary that it should be set aside within 
the thirty days prescribed by this Article Where tho plaintiff in a 
representative suit died and tho Court dismissed the suit on the 
ground that other constructive plaintiffs failed to appear, it was held 
that the Couit had no jurisdiction to make such an order and that it 
need not bo set asido within the period prescribed by this Article 1 
Similarly, where no date was fixed for the hearing of tho suit and no 
notice was given to the plaintiff of any such date, but tho Court 
dismissed tho suit for default, it was held that the application to set 
aside the dismissal was not one under Order 9 Rule 9, but one under 
Section 151 of tho Civil Procedure Code, and was governed not by 
this Article, but by Article 181 2 

Note 3 

1 (1907) 17 Mid L Jour 215 (21C), S P it S Knffayan Chetty v Ellappa 


1. (1933) 14G Ind C.is 1001 (1002) (Oudh), Dhanpat Dei v. Ram Haehhpil 

2. (1912) 14 Ind Cts 711 (713) (Oudh), Dr5» Dahhsh Singh v Shah 

(1912) 14 Ind Cas 221 (222) (Oudh), 7fa6ib Shah v Deb* Bax Singh 

Note 5 

1 (1931) AIR 1931 Mid 590 (591, 502) 51 Mid 770 132 Ind Cas 2r9, 

J/uftemmAd Annin Jlotr/Jkfr \ A'aina Jtiiiannid Itavther 

2 (1935) AIR 1935 rt»b ISO (1SS) ICO Ind Cas 457, Vx -ainal £i!>» T. 

Dili art Lai 
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Article 163 
Notes 
6-9 


6, “Appearance,” meaning of.— See Order 3 Bole 1 of the 
Civil Procedure Code and the Note** thereunder in the Authors* 
Commentaries on the Civil Procedure Code. 


7. Application for restoration itself dismissed for default. 
— Where a suit is dismissed for default and an application for 
restoration thereof is al3o dismissed for defanlt, the applicant is not 
debarred from making a fresh application for restoration of the suit, 
provided it is made within tho period prescribed by this Article. 1 
Suppose now that the applicant applies for restoration of the appli- 
cation which was itself dismissed for default. Is such an application 
maintainable at all? And if maintainable, what is the period of 
limitation applicable to such applications? As to the first question 
there is a conflict of opinion among tho various High Courts for a 
discussion of which see the General Note 2 under Order 9 of the 
Authors' Commentaries on the Civil Procedure Code (Second Edition). 

In tho undermentioned case* it was held that such an application 
did not lio, hat tho application was treated as a second application 
to sot asido tho ordor of dismissal of tho suit itself. As to the second 
question, there appear to bo no decided cases on tho point, but on 
principle it is concoivod that this Articlo would not apply inasmuch 
as tho application would not ho one by the plaintiff in such cases. 
This would result in tho application being governed by Article 181 
of tho Act which gives a period of throe years, a result which would 
not have been contemplated by the Legislature. It is submitted that 
tho absurdity of this rosult is an argument in favour of the view 
that Ordor 9 Rulo 9 cannot bo applied to an application to restoro 
another application dismissed for default. 

8. Starting point. — Time, under this Article, runs from the 
Hale of dismissal. Tlioro is nothing in the Articlo about the dato 
of knowledge as tlioro is in Article 164. Hence an application filed 
boyoml thirty days of tho date of dismissal is barred, even though 
tho plaintiff was not awiuo of tho dismissal. 1 

9. Section 5 nnd this Article. — Section 5 of tho Act has been 
made applicable to applications under Order 9 Buies 4 and 0 by tho 
High Court of Bombay, An application under the said Rules may, 
in Bombay, ho admitted nftor the period of limitation proscribed 
by this Articlo if the applicant satisfies the Court that thero was 
sufficient cause for not making it within tho period. 1 In other 


Note 7 

1. St* (1011) A I K MU Mail 433 (133) : 22 Ind Cas CS9, SulM 2iv> x- 

lV'*hifarafnrt*>i. ((h this case, however, the applicitnn vrs* aw- 
ih|*kM n« lmli n ' <H ' n made more than two month* *** 
iIUihImO ) 

2. (HUT) A l It HUT i’ll Ml (Mr' ‘ SI Cat 405 : 103 Ind C is 

/!■>» v. r.«, , iw, V*tra 

Vote 8 

1. (1933) A 1 It 1031 Pat 357 (53$ '• *M" Ind Ca9 170, Deeruz* v. ^tlls. 

9 

Bom 453 : 122 Ind f 


mil AniAna 


1. (1923) A I n 1929 Horn 262 (2 
HdlA x, Thakoredas. 
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Provinces where Section 5 has not been made applicable to such 
applications, a delay in presenting them cannot be excused under 
Section 5 of the Act.* 

10. Section 12 and this Article. — The time requisite for 
obtaining a copy of the order dismissing a suit for default cannot 
be excluded under Section 12 of the Act in computing tho period of 
thirty days prescribed by this Article 1 

11. Section 14 and this Article. — Section 14 of the Act of 
1877 provided that in computing tho period of limitation foi an 
application, the time during which the applicant was prosecuting 
with due diligence another application in a wrong Court could be 
excluded. It was held in a case arising under that Act that time 
during which an applicant in an application under Section 102 of 
the Code (Order 9 Eule 8) was prosecuting a suit in a wrong Court 
could not be excluded. 1 Under tho presont Section 14, such period 
can, if the other conditions of that Section are satisfied, be excluded. 

It was held by the High Court of Calcutta in the undermentioned 
case* that the time spent in obtaining copies of the judgment and 
order for the purposes of appeal under the wrong impression that 
an appeal lay may bo excluded as time spent in prosecuting another 
proceeding in a wrong Court. 

In Veerayya v. Srecsailam ,* the High Court of Madras has held 
in a similar case that though the period of obtaining copies might 
be excluded under Section 14, the period after obtaining copies and 
before filing the appeal in tho wrong Court cannot be excluded under 
that Section 

[But see (1925) AIR 1925 Bom 521 (521) 41 Bom S39 90 Ind Ca=, 

G10, Mahadeo v Lahshtmutarai/an (This case was, before 
Section 5 was extended to applications under Order 9 Rule 9 )) 

2 (1929) AIR 1929 All 127 (128) 51 All 487 . 113 Ind Cas 7C7, Kah Prasad 
v. Farameshuar Prasad 


1 * erayya \ . Srttsailam. 

' 1 Ind Cas 193, Sn6a v. 

Dayaram, 

(1933) AIR 1933 Tat 557 (558) • 147 Ind Cas 179, D'Cruze v Mrs Pitts. 
(1924) AIR 1924 Ring 274 (275) . 82 Ind Cas 418, S. C> M Samson v 
Siluiran. 

(1925) AIR 1925 Rang 1S7 (IPS) 2 Rang G55 85 Ind Cas 324. Mn Saw v. 
Somasundaram Chetty 

[See however (1923) AIR 1923 Mad 4S9 (490) . 72 Ind Cas 13. 
Xnfynnnsimdiirnppo x Chin no Mm p ] 

Note 10 

1. (192G) 93 Ind Cas 1023 (1023)(Lab), Mohun Lai x Slier Muham t tad Khan. 

Note 11 

1. (1S8G) lfiSG Tun Re No G3. Sheojt Pam v Shea Chand Pov 

2. (1910) 7 Ind Cas 775 (77C, 777) (Cal), LaUhiram Vandal x Sinful, fiivr. 

3. (1928) AIR 1928 Mad 55G (557) 110 Ind Cas 17. 
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6. “Appearance,” meaning of. — See Order 3 Rule 1 of the 
Civil Procedure Code and the Notes thereunder in the Authors’ 
Commentaries on the Civil Procedure Code. 

7. Application for restoration itself dismissed for default. 

— Where a suit is dismissed for default and an application for 
restoration thei *" ’ ' * ' ' * *' ” 

debarred from 

provided it is r t 

Suppose now that the applicant applies for restoration of the appli- 
cation which was itself dismissed for default. Is such an application 
maintainable at all? And if maintainable, what is the period of 
limitation applicable to such applications? As to the first question 
there is a conflict of opinion among the various High Courts for a 
discussion of which see the General Note 2 under Order 9 of the 
Authors' Commentaries on the Civil Procedure Code (Second Edition). 

In the undermentioned case* it was held that such an application 
did not lie, but the application was treated as a second application 
to set aside the order of dismissal of the suit itself. As to the second 
question, there appear to bo no decided cases on the point, but on 
principle it is conceived that this Article would not apply inasmuch 
as the application would not be one by the plaintiff in such cases. 
This would result in the application being governed by Article 181 
of the Act which gives a period of three years, a result which would 
not have been contemplated by the Legislature It is submitted that 
the absurdity of this result is an argument in favour of the view 
that Order 9 Rule 9 cannot be applied to an application to restore 
another application dismissed for default. 

8. Starting point. — Time, under this Article, runs from the 
date of dismissal. There is nothing in the Article about the date 
of knowledge as there is in Article 164 Hence an application filed 
beyond thirty days of the date of dismissal is barred, even though 
the plaintiff was not awaro of the dismissal. 1 

9. Section S and this Article. — Section 5 of the Act has been 
made applicable to applications under Order 9 Rules 4 and 9 by the 
High Court of Bombay. An application under tho said Rules may, 
in Bombay, be admitted after the period of limitation proscribed 
by this Article if the applicant satisfies the Court that there was 
sufficient cause for not makin g it within tho period. 1 In other 

Note 7 

1 See (1914) AIR 1914 Mad 438 {439) : 22 Ind Cas 639, Rao A ''.’ 

Venkataratnam. (In this case, howeser, tho application was ais- 
nussed os having been made more than two months alter to 
dismissal of tho suit ) _ , „ . 

2. (1927) AIR 1927 Cal 534 (53C) : 54 Cal 405 : 103 Ind Cas 69, Sarat KrUhna 
Bose v Bistcettcar Slitra. 

Note 8 

1. (1933) AIR 1933 Pat 557 (558) : 147 Ind Cas 179, Decease r. Mrs. 

Note 9 , . 

1. (1929) AIR 19-29 Bom 262 (263) : 53 Bom 453 : 122 Ind Cas 76, randan- 
noth ▼. Thakoredas. 
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Provinces where Section 5 has not been made applicable to such 
applications, a delay in presenting them cannot be excused under 
Section 5 of the Act. 8 

10. Section 12 and this Article. — The time requisite for 
obtaining a copy of the order dismissing a suit for default cannot 
be excluded under Section 12 ol the Act m computing the period of 
thirty days prescribed by this Article 1 

11. Section 14 and this Article. — Section 14 of the Act of 
1877 provided that in computing the period of limitation for an 
application, the time during which the applicant was jirosecuting 
with due diligence another application in a wrong Court could be 
excluded It was held in a case arising under that Act that time 
during which an applicant in an application under Section 102 of 
the Code (Order 9 Buie 8) was prosecuting a suit in a wrong Court 
could not be excluded.* Under the present Section 14, such period 
can, if the other conditions of that Section aro satisfied, be excluded. 

It was held by the High Court of Calcutta in the undermentioned 
case* that the time spent in obtaining copies of the judgment and 
order for the purposes of appeal under the wrong impression that 
an appeal lay may be excluded as timo spent in prosecuting another 
proceeding in a wrong Court 

In Veerayya v. Srecsailam, 3 the High Court of Madras has held 
in a similar case that though the jxiriod of obtaining copies might 
be excluded under Section 14, the period after obtaining copies and 
before filing the appeal in the wrong Court cannot be excluded under 
that Section 

(But see (1025) AIR 1025 Bom 521 (521) 44 Rom 830 90 Ind Ca* 

CIO, Jlfafcadeo v Lahshtminara’/an (Tins ca^c was., before 
Section 5 was extended to applications under Order 9 Rule 9.)) 

2 (1929) AIR 1929 All 127 (128) 51 All 437 . 113 Ind Cas 7C7, Kali Prasad 
\ , Rnraniesltiinr Prasad 

(1902) 1902 Pun Re No. 83, Saint Ditta v. Iioda. 

(1697) 1897 Pun Re No 15, Kur Muhammad \ Dmfl 

(1879) 1879 Pun Re No. 141, Main v. Jucan 

(1928) AIR 1928 Mad 55G (557) HO Ind Cas 47, Veerayya a . Srtesadam. 

(192S) AIR 1929 Nag 91 (92) 23 Nag L R 183 107 Ind Cas 193, Snfca \ 
Daya-ram, 

(1933) AIR 1933 Pat 557 (558) • 147 Ind Cas 179, D'Crtise \ Mrs Ptlls 

(1924) AIR 1924 Pang 274 (275) 82 Ind Cas 418, S. G M. Samson v 
Stharan. 

(1925) MR 1925 Rang 187 (189) 2 Rang C55 85 Ind Cas 321, Ma Saic e 
Somasundaram Chetty. 

(See however (1923) AIR 1923 Mad 499 (490) 72 Ind Cas 13, 

Kahiannsundcirai’j'a \ Chxnnasamy ] 

Note 10 

1. (1920) 93 Ind Cis 1023 (1023) (Lab), .Velum Lai v Sher Muhammad Khan. 

Note 11 

1. (16SG) 1666 I*un Re No C3, Shroji P.am v Sl:ro Chand Row 

5. (1910) 7 Ind Cas 775 (776, 777) (Cal), La Is Writ* .Vandal a Set a fun Ai'ur. 

S. (1929) \ I R 192S Mad 356 (557) . HO Ind Crs 47. 
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Ar «“J e A 63 ^ 2 * Court ’ s inher ent power to extend time. — A Court bis 
Note 12 no inherent power to extend the period of limitation under this 
Article. See also Notes 3 and 28 to Section 3, ante. 


Article 16 $ \ 64." By a Thirty days. The date of the decree, 

defendant, for or where the sum- 

an order to set mons was not duly 

aside a decree served, when the 

passed ex parte. applicant has know- 

ledge of the decree. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Ex parte decree under the Provincial 

Small Cause Courts Act, 1887. 

$. “Defendant,” if includes his legal 
representative. 

5. Starting point. 

6. "Summons,” meaning of. 

* Act of 1877 

164 By a defendant for an order I Thirty days. I The date of executing 

to set aside a judgment ex parte. any process for enforc- 

I I ing the judgment. 

Act of 1871, Article 157 
Same as in the Act of 1877. 

Act of 1859 

No corresponding provision. 

Note 12 

1. (1031) AIR 1931 Cal 319 (320) 129 Ind Cas 778, Madha Ram v. Iff. Tuppo 
Rubhani. 

(193G) AIR 1936 Lah 495 (496) : 163 Ind Cas 274, Jiff. Karam Behari v. 

Jag anna th. 

(1025) AIR 1925 Lah 321 (321) : 86 Ind Cas 256, Firm Dunichand Gohat. 
chand v. Pr if am Da s. 

(1920) AIR 1920 Lah 340 (347) : 55 Ind Cas 55, Bano Mai v. Bano Mai. 
(1926) AIR 1926 Mad 9SO (933) : 50 Mad 67 : 97 Ind Cas 1003, Narayana 
Chettiar v.Muthu Chettiar. 

(1933) AIR 1933 Mad 25S (259): 143 Ind Cas 240, Sundaresa r. Subba Bao. 
(192S) AIR 1928 Nag 91 (92) • 23 Nag L R 183 : 107 Ind Cas 193, Sa&a v. 
Dayaram 

, (1935) AIR 1935 Rang 406 (471) * 13 Rang 595 : 159 Ind Cas 915, K. P. L. 

S S. Chettiar v. Official Receiver, Itamnad. 

(1924) AIR 1924 Rang 274 (275) : 82 Ind Cas 418, S. G. M. Samson v. 
Stliaran. 

[See niso (1925) AIR 1925 Oudh 105 (10C) : 80 Ind Cas 75, Shamshad 
Mehdi v. Mahbub Khan. (Suit dismissed against two defen- 
dants, restored as against one defendant on plain tiO's applica- 
tion — Court on Its own initiative restoring suit against the 
other defendant tcyond limitation — Held, order was ultra 
tires)] 
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7. Service of summons referred to is 

service on the original defendant. 

8. “Knowledge of the decree." 

9. Extension of time. 

10. Exclusion of time under Section 14. 

11. Section 18 and this Article. 

12. Section 22 and this Article. 

13. Parties to application. 

14. Onus of proof. 

15. Subsequent application. 

Other Topics 


Application to set aside ex parte decree not to be altered to one for review to 
avoid limitation ... .. ... . . Bee Note 9, F-N (1) 

Article applies only to application bnt not to suit to set aside ex parte decree ... 

... See Note 2, Pts 7a, 8 

“Decree” limited to decree passed in suit 
Defendant must apply 
Defendant must have right to apply 
Due service— What is 
Substituted service — If due service ... 


See Note 2 
See Note 2, Pt. 9 
See Note 2 

. Bee Note 5 and F-Ns (3) to (6) 
Sec Note 5, Pts. 6 to 8 and F-N (1) 


Summons duly served— Applicant’s knowledge is immaterial ... See Noto 5, Pt. 


1. Legislative changes. — Thera was no provision corresponding 
to this m the Act of 1859. Section 119 of the Code of Civil Proce- 
dure, 1859, however, provided that an application to set aside an 
ex parte decree should be made within 30 days “after any process 
for enforcing tho judgment has been executed” against the defendant 

The provision as to limitation m Section 119 of the Code of 1859 
was enacted as Article 157 m the Act of 1871, tho 30 days’ period 
bemg made to run as before from the date of executing any process 
for enforcing the judgment 

The Article was le-enacted without any change in tho Act of 
1877. 

In the present Act, the word "judgment” which occuned in the 
coi responding provisions of the previous Acts has been substituted by 
the woid "decree ” The third column has been materially alteicd 


2. Scope of the Article. — In ardor that this Article may apply 

1 There must be an ex parte deciee against a defendant 

2 Such defendant must have a right to apply to have such 

decree set aside. 

d There must be an application bj the defendant made 
for that purpose 

1. Ex parte decree against a defendant — The word "decreo” 
interpreted m the light of the words "where the sumwens was not 
duly served” in the third column of the Article seems to be limited 
to a decree passed in a suit. This is also made clear hy the fact that 


Article 164 
Notes 
1—2 
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an application bj* a respondent to set aside an appellate decree passed 
ex parte is separately provided for by Article 169 infra, under 
which time runs from the date of the decree in appeal or where 
notice of the appeal is not duly served, when the applicant lias 
knowledge of the decree. An order having the force of a decree in 
a proceeding which is not a suit would therefore not be a “decree” 
within the meaning of this Article. Thus, an application to set aside 
an ex parte order in execution which has the force of a decree under 
Section 47 of the Civil Procedure Code is not governed by this 
Article. This is borne out by the enactment in Madras of Rule 15 of 
Order 9 of the Civil Procedure Code providing a period of limitation 
for such applications. 

It does not, however, seem necessary that the suit and the decree 
should be under the Civil Procedure Code. Where under any enact- 
ment, as for example Section 295 of the Succession Act, a particular 
proceeding is to take the form of a suit and the order passed is to be 
enforced as a decree, an application to set nsido such a decree jiassed 
ex parte will be governed by this Article. 1 

It would follow from the above discussion that an application to 
set aside an order which does not amount to a decree at all in any 
sense cannot be governed by this Article. Thus, an application to set 
aside an ex parte order under Section 152 of the Civil Procedure 
Code, 9 or under Section 150 of the Companies Act 1632, 9 or under 
Order 21 Rule 50 sub-rule 2 of the Code of Civil Procedure, 3 ® is not 
withm this Article. A contrary view has, however, been expressed 
in some cases. The High Court of Lahore has held in the undermen- 
tioned case 4 that an application to set aside an ex parte order of 
adjudication of an insolvent must be made within the period pres- 
cribed by this Article. According to the Sind Judicial Commissioner’s 
Court, the Article is not necessarily restricted to applications to set 
aside decrees passed in suits, but applies to applications under Order 9 
Rule 13 read with Section 141 of the Code of Civil Procedure, for 
oxample, to applications for filing an award under the Arbitration 
Act. 8 This view was rested on the decision of the Madras High Court 
in Sulbiali Na icier v. Bamanathan Cheltiar .“ Subbiah Xaicler’s 
case 8 has, however, now been overruled by a Full Bench decision of 

~~ Article 164 — Note 2 

1. See (1915) AIR 1915 Cal 65 (86) : 24 Ind Cas 27 : 41 Cal 819, Abhoya- 

eharan v. Sarojti Sundari. 

2. (1933) AIR 1933 Ring 264 (265) : 145 Ind Cas 823, IT. H. Lavrence v. 

Duran Smjfc. 

3 (1920) AIR 1920 Lah 51 (53) • 1 Lab 187 : 55 Ind Cas 820, Hindustan 
Dank. Ltd v. bleharaj Din. 

Si (1929) AIR 1929 Eom S36 (33S) * 53 Bom 839 : 120 Ind Cas 833, Kanji 
Shiejt v. Vasinji Shirji d Co. 

4. (1932) A I R 1932 Lab 522 (523) • 133 Ind Cas 377. Umar Dm v. Dajhu 
Kaih Salt i. 

5 (1924) AIR 1924 Sind SC, (56) : 75 Ind Cas 1033, Firming Shaic d Co. v. 
Hangatettand Di carkadas. 

f. (1914) AIR 1914 Mad 1C2 (169) : 37 3Lid 4C2 : 22 Ind Cas 899. 
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the same Court, 7 and is no longer law. It is submitted that the 
decisions of the Lahore and Sind Courts referred to above are not 
correct on principle. 

2. Defendant must hate aught to apply — Unless there is a right 
to apply to set aside the ex parte decree, it is clear that no application 
will lie at all and consequently there is no 100 m for the applicability 
of this Article In the case of decrees passed in suits. Order 9 Rule 
13 gives a right to the ex paite defendants to apply to set aside such 
decrees under certain circumstances In the caso of other proceedings, 
if Section 141 of tho Code of Civil Procedure applies to such pro- 
ceedings, Order 9 Rule 13 may apply to orders passed therein which 
may amount to decrees. But, as has been seen already, the “decree'' 
contemplated by this Article is a decree in a suit and not in any 
other proceeding, and in that view this Article would bo inapplicable. 

3. Defendant must apply . — The Article applies only to an appli- 
cation to set aside the ex parte decree. 7 ^ It does not apply to a suit 
to set aside such dcciee on the giound of fraud 8 Further, such 
application must be made by a defendant An application, for 
example, for i evocation of a piobate of a will by a person who was 
not cited in the probate proceedings (which is to be in the form of 
a suit under Section 295 of the Succession Act) and therefore was 
not ft "defendant” in such piocoedings, is not governed by this Article. 0 

It has been held by the High Court of Calcutta that the provisions 
of Order 9 Rule 13 of tho Civil Procedure Code do not in terms 
apply to proceedings on tho Original Side of the High Court and 
that consequently an application to set aside tv decree filed on the 
Original Sido of tho High Court is not governed by this Article 10 

3. Ex parte decree under the Provincial Small Cause Courts 
Act, 1887. — Beforo tho amendment of Section 17 of the Provincial 
Small Cause Courts Act in tho yeai 1935, there was a conflict of 
opinion on the question whether the deposit or security required to 
be made or given by that Section should accompany the application 
or may be made or given within the period prescribed by this Article 
oi whether the Court could grant tunc for that purpose even beyond 
the 30 days prescribed by this Article 1 The amendment of the 

7. <1931) A I R 1931 Mail 65G (CSS) Cl Mad L Jour 313 (351) 55 Mad 17 
131 led Cas BOG (F 11), ArimncJuiUnm s Vcrrn|*|Y» Chtlltar (AIR 
1014 Mad lt>2, AIR 1920 Mad 412, VIE 1929 Mad 757, Considered ) 

7a (1935) AIR 1935 Cal 95 (96) 154 Ind Cas 414, Abbasah v r.am £nna. 

(191S) A I R 19 IS Mad 545 (517) 42 Ind Cas 421, Sunrfaram faddy \ 
ratlabhirami faddy 

S (1S9G) 20 Oil 32C» (332 h) 3 Cal \V N 395, J/oliiai Chuclerbutty v. r.ussich 
Chandra Dairayi 

0, (1915) MR 1915 Cal 65 (SG) . 41 Cal 819 21 Ind Ca> 27,J6/ioja Charan 
v Sa roja Suiidari 

10 (1923) AIR 192S Cil 804 ($03) UG Ind Cas G33, /lamj.in .Hi Uaji t 
Ilajit Abdul Gaffur. (AIR 1923 Cal 772, Followed ) 

Note 3 

1 For i lull dtscuvMon el the eonflietm^ ve (1931) AIR 1931 Lab 332 
(335) 131 Ind Cas G35 12 Lab 359 (F B), Get! i Mai \ Kuna Mai. 
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- Notes 
3-4 


Section in 1935 has now set the conflict at rest and unless the 
deposit or the security, as the case may bo, accompanies the applica- 
tion, there is no valid application on which the Court can act.* 
The Court cannot now extend the time for making such deposit or 
for giving such security.* 

4. “Defendant,” if includes his legal representative.— The 
word “defendant” in this Article would also include his legal repre- 
sentative so that an application by the legal representative of a 
defendant against whom an ex -parte decree has boen passed to set 
aside such decree, would be governed by this Article. 13 Thus, it has 
been held by the High Court of Madras that the word "defendant” 
in this Article is wide enough to include the executor of the original 
defendant against whom an ex parte decree has been passed and that 
lie can apply to set aside tlie decree within the time allowed by this 
Article, whether he has been made a party to the suit or not, or 
whether he has been brought on record or not at the time when the 
application is made. 1 It has also been held in cases arising under 
Order 9 Eule 13 of tho Civil Procedure Code, that the word “defen. 
dant” in that Eule would include his legal lepresentative and that 
such legal representative can apply to have the decree set aside under 
that Rule.® 

[See also (1933) AIR 1933 AH 033 (931) • 147 Ind Cas 853, Ahmad 
Yar Khan v. Kheyali. (Application to set aside ex parte decree 
— Security bond filed in time but \erified late— Validity of.) 

(1022) AIR 1022 Mad 330 (332) : 70 Ind Cas 40G, Balaknshna Axyar 
v. Ptchamnthu Ptllau (Security must be given within 80 
days) 

(1030) AIR 1030 All 830 (831) : 53 All 60 : 128 Ind Cas 705, Moll Lai 
Pamchandar v. Durga Prasad. 

(1931) A I R 1931 All 727 (733) : 51 All 154 : 13G Ind Cas GOO (FB), 
Pam Bliarose v. Ganga Singh 

(1028) AIR 1028 All G07 (C03) : 51 All 402 : 111 Ind Cas 710, Kiran 
Koomar v. Baij Nath. 

(1030) AIR 1030 Oudh 1 (2) : 122 Ind Cas 323 : 5 Luck 204, N drain 
v Pudan.) 

2. (1038) AIR 1933 Lali 18 (19) : I L R (1937) Lah 728 . 173 Ind Cas 952, 

Mohammad Rautzan Khan v. Khubx Khan. 

[But tee (193G) AIR 1936 Rcsh 193 (194) : 1G7 Ind Cas 479, Jugal 
Ktshore v. Abdul liman. (The amendment was not adverted 
to in this case.)) 

3 (1933) AIR 1033 Lah 18 (19) ■ I L R (1037) Lah 728 . 173 Ind Cas 952, 

Muhammad Ramzan Khan v. Khttbi Khan. 

[But sec (1937) AIR 1937 Oudh 20G (207) • 1GG Ind Cas 137, Din 
Muhammad v. Parian Lai. (The amendment of S. 17 in 
1935 was not adverted to in this case ) 

(193G) A I R 103G Oudh 407 (409) • 1G1 Ind Cas 470 . 12 Luck 297, 
Mahabir v Sheo Saran. (Do )] 

Note i 

la (1025) AIR 1925 Oudh 370 (371) : 27 Oudh Cas 200 : 65 Ind Cas 520, Ml. 

Peels v. J ugal Ktshore. 

(1015) AIR 1915 Mad 1204 (1205) 21 Ind Cas 508 : S3 Mad 412, Venkata - 

subtler v. Krtshnamurthy. 

1. (1015) AIR 1915 Mad 1201 (1205) . 21 Ind Cas 5C8 . 33 Mad 112, T'enla/a- 

tubbier v. Knshnamurthy. (20 Cal 83 Followed ) 

2. (1902) 20 Cal 33 (3G), Canada Prasad Boy t. Shib'Xaram Mukerjee. 
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Article 165 
Notes 
4-5 


5. Starting point. — Under the provisions in the previous Acts 
corresponding to this Article, time for an application to set aside an 
ex •parte decree ran from the date of executing any process for 
enforcing the judgment. 1 * 

Under the present Article, time runs from the date of the decree, 
or where the summons was not duly Borved, from the date when the 


(1923) AIR 1923 All SO (30) 83 Ind Cas G01, Mt Banoo v Hardwart Lai. 
(1907) 29 All 574 (575) 1907 All \V N 17C 4 AU L Jour 4S0, Bell Jco v. 

Sham Bihar* Lai 

Sec also No to IG to O 9 R. 13 of the Authors’ Commentaries on the Ciwl 
Procedure Code 

3. (1927) AIR 1927 Mad 507 (508) : 102 Ind Cas 243. 

Note 5 

la (1807) 7 Suth IV R 198 (193), Badha Brnode Chowdliry v. Modhoo Soodun 
Sirear (Section 119 of the Code of 1859). 

(1800) C Suth W R Mis 51 (51), Stub Chundar Bhadute \. Lackee Delia 
Choudhram (Do ) 

(1867) 7 Suth W R 375 (375), Shaikh Gholam Aliy ah v Sham Soondur 
Koonwaree (Do ) 

(1808) 9 Suth VV R 230 (239) Bcng L R Sup Vol 917 (FB), Badha Bindoe 
Choudhry \ Digumburee Dossee (Do ). 

(1870) 13 Suth W R 43G (437), Shumboo Chunder Iloldar Ram Lall 
Chose 

(1871) 15 Suth W R 210 (211), Sookh itoyee Dossee v. Ktirmooda Dossee. 
(1870) 25 Suth W R 72 (73), Kali Prasad v. Digambur Chatterjee 
(1809) 1809 Pun Re No. 3, .'If Goojree v Rut tun Cliand Puree 
(1878) 1878 Pun Ro No 32, Chotodrt Il*at v Jai Kishen. 

(1870) 2 C.il 123 (121), Poorno Chunder Coondoo v Pro'onno Coornar Sikdar. 
(Act of 1871 ) 

(1900) 1900 Upp Bur Rul 2nd Qr Lim. 7, Sga Tha Dm J/i Tin '. isga Po 
Chan (Act of 1877 ) 

(1910) 0 Ind Cas 400 (100) 31 Mad S&, St/ryanarayaua % Pamanua (Do ) 
(1697) 1897 Pun Ro No 5, Isftra Singh v Jhanda (Do ) 

(1905) 1905 Pun L R No 110, Guram/iffa x Ziyada ( K notice ser\ ed under 
S 213 is an execution of a process for enforcing judgment ) 

(1533) 9 Cal S09 (S70), Bhoobuncssury \ Judobendra Xarain .VuJ.ic 1 (Do.) 
(1831) IBS! AU \V N 322 (322), Pacl'.u v. Jai Kishen (Do ) 

(1885) 7 All 315 (353) 1885 \11 W N 73, Mar Pravn? \ Jo for Ah. (Do ) 
(1884) G All 144 (147) lS'Sl All W N 1. Sun raj Kuan \ An bila Prasad 
Singh (Do ) 

(1898) 20 AU 311 (314) 1898 \11M X 15, Mul.ai.n.ad Khan x Hanu.ar.1 
Singh (Do) 

(1888) 1883 Bom P J 5(, (50), Baiji\ Ramji. (Do ) 

(1907) 31 Bom S03 (307) • 9 Bom L R 323. llann ar.t\. Sl.a i.« ar (Do ) 


In Doraisamy Iyer v. Balasundaram Iyer, 9 it has been held 
that Section 146 of the Civil Procedure Code refers only to taking 
proceedings or making applications and not to continuing proceedings 
or applications already started, and that therefore, the legal represen- 
tative of a defendant who has died after making an application to set 
aside an ex parte decree against him, cannot continue such application. 
It has also been held m the same case that even assuming that 
Section 146 of tho Civil Procedure Code applies to the case, the 
applicant cannot continue the proceedings inasmuch as there wa9 
no possibility of proving that the defendant had knowledge of tho 
decree within the thirty days prescribed by this Article. 
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applicant has knowledge of the decree. It must be noted that timo 
will run from the date of knowledge only where the summons is not 
duly served} Where the summons is duly served, the date of the 
applicant’s knowledge of the decree is immaterial and time will run 
from the date of the decree. 3 

The second part of this Article comes into operation only where 
the application is made more than thirty days after the passing of 
the decree, and the applicant pleads that he had not been duly served 
and had knowledge of the decree only within thirty dajs from the 
day on which he made the application. 3 The question therefore arises 
as to when a summons may be said to be duly served in law. Order 5 
of the Civil Procedure Code prescribes the various modes in which a 
service may be effected. If the service is effected in the prescribed 
mode, it is clear that there has been a “due service.” The applicant 
may show that as a matter of fact there was no due sendee, i.e., 
service in the manner prescribed by law. 4 But if he does not show 
this and prima facie the record shows that the prescribed procedure 


(1906) 8 Bom L R 667 (509), Sidharthari v. Ananlram. (Do.) 

(1912) 17 Ind Cas 420 (420) • 15 Oudh Cas 289, Rajab AU Shah \. Upper 
Indxa Paper Millt Co. Ltd. (Attachment of debt due to judgment- 
debtor is an execution of a process lor enforcing judgment.) 

(1910) 8 Ind Cas GG3 (GGC) (Mod), Chidambara Thevan v. Arunachalla. 
Thevan. (Do.) 

1 (1923) AIR 1923 Nag 13 (14) • G9 Ind Cas 649, Punjab Rao v. Bahrain 
(1928) 108 Ind Cas 753 (754) (Mad), Subramama Iyer \. Knshnasamy 

Naxdti. 

(1926) AIR 1920 Mad 558 (559) : 91 Ind Cas 420, Doraisamtj Aiyar v. 
Balasundaram Aiyar, 

(1912) 13 Ind Cas 642 (642) (Mad), SanJca Iyer v. Subbiah Iyer. 

(1926) AIR 1926 Cal 327 (329) : 01 Ind Cas 9G5, Baldeodas Lohea \. Shut- 
charandas Gocnka. 

2 (1925) AIR 1925 Bom 414 (445) : 89 Ind Cas 223, G/irtusAiram Baluram v. 

Misnlal Chumlal. 

(1932) AIR 1932 Oudh 326 (327) : 141 Ind Cas 759, Har Charan Seth v. 
Muhammad Aztzullah- 

(1916) AIR 1916 Cal 651 (652) . 29 Ind Cas 476, Tara Sankar Ghost r v. 
Nasartiddi. 

3. (1030) AIR 1930 Lah 397 (399) : 129 Ind Cas G89. Mir Ahmed v. Pir 
Bakhsh (Party who is cognizant of proceedings against lnm is duly 
served when after failure to effect personal ser\ ice, proclamation is 
published m newspapers.) 


'«/<*. 

lions 

S9ttl, 

the 

such 



TO SET ASIDE EX PARTE DECREE 


2329 


has been followed, the defendant cannot claim any extension of the Article 164 

period of thirty days from the date of the decree on the ground Note S 

that, really he had no knowledge of the decree.’ The above principles 

will apply to service of summons in any of the modes prescribed 

by Order 5 of the Code and will therefore apply also to the case of 

substituted service prescribed by Order 5 Rule 20 of the Code. The 

general trend of opinion accordingly is that substituted seivice is "due 

service” unless it is shown that the procedure prescribed for effecting 

such service has not been followed, and that time m such cases will 

run from the date of the decree and not from the date when the 

applicant has knowledge of the decree. 6 

(1934) AIR 1934 Cal 745 (746) 152 Ind Cas 830, Kedar Hull \ . U’rm fun- 

(1938) AIR 1938 Oudh 11 (12) . 171 Ind Cas 617, (Jajadhar v Uma Datt. 

(1931) A I R 1931 All 727 (729) 54 All 154 130 Ind Cas GOO (FB), Rain: 

Bharose v. Ganga Singh. 

(1918) 19 Ind Cts 425 (42G) 9 Nag L R 35, Jlabibullah v Kaianju 
See also cases cited m Foot-Notes (5, G), below 
5. (1928) 109 Ind Cas 753 (754) (Mad), Snbramamya Iyer v Ki tshnasuann 
Naidu 

[See also (1914) A I R 1914 Sind 109 (110) 27 Ind Cas 351 8 Sind 


dant to appear and answer on the day fixed in the summons ) 
(1917) AIR 1917 Sind 27 (29) 42 Ind Cas 611 . 11 Sind L R 71, 
Kesaichand v Lakhamsi. ("Duly 6encd” means served in such 
a way as to give the defendant information of the proceedings, 
l c duly served within the meaning of the term as used in 
O 5 R 19 j] 

6 (1927) A I R 1927 Mad 487 (188) 101 Ind Cas 651, Narasvnha Chettiar 
Balahru>kna Chetly 

(1927) A I R 1927 Mad 507 (508) 102 Ind Cas 213, Doraisuamy Iyer 
Balasundaram Iyer 

(1928) AIR 1928 Mad 815 (816) 51 Mad 6G0 110 Ind Cas 490, Shartba 
Beeby v. Abdul Salam. 

(1930J A I R 1930 Mad 222 (224) 122 Ind Cas 35, Krishna Radayachi v. 
Ytnayala Suamtyar (In the ease of substituted service, the Article 
lajs down that when the order is rightly made and the service directed 
by the order is properly effected, knowledge of the defendant is imma- 
terial and time runs from the date of the decree Where however, an 
order for substituted service is ini properl v obtained, as King made 
on insufficient material contained in an application supported by 
affidavit, the summons cannot te said to have been dulv served within 
tlie meaning of Art 1G4, and the time accordingly runs not from the 
date of the decree but from the date when it fir-t came to the know- 
ledge of the defend tnt ) 

(1931) 4 I R 1931 Mad 812 (S13) 55 Mad 240 135 Ind Cas 341, l/ufcnidw 
Kadtr Vrcra Sahib \ Lalshutnanan Chet liar (There may to 
circumstances under which there is no difhcultv in treating substituted 
service as due w ice If defendant deliberately evades service and 
substituted service is properly atked for, granted and effected, there is 
due service ) 

(1932) k I R 1932 Mad 472 (473) 133 Ind Cas 140, Ervayojwlncftnrt v 

SubraninnivniR 

(1931) \ I R 19 J1 All 727 (729) 51 All 154 136 Ind Cas GOO (FBI, ran, 

Bhaiov v Canja Sin jh 

(1913) 19 Ind Cas 425 (426) 9 Nag L R 85, Jlabibullah v Karanju. 
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In V enlatachalam v. Subbay yaf it was however held by Mr. 
Justice Srinivasa Iyengar that a substituted service can never be 
“due service” within the meaning of this Article and that conso- 
quently time wall run only from the date when the applicant got 
knowledge of the decree. This view has not been followed in other 
cases 8 of the Madras High Court and cannot bo considered to bo 
correct. In Gyanatnntal v. Abdul Hussain Mr. Justice Reilly was 
of the opinion that even though substituted service is technically 
and formally effected in the manner prescribed by the Code, it is not 
due service unless it has been really effective, l. e., has achieved the 
object of service by bringing the claim against him to the knowledge 
of the defendant, or respondent. It is submitted that this view also 
does not appear to bo correct. Where a mode of service prescribed 
by the Code is followed m the manner prescribed in all details, it 
cannot be said that there has, nevertheless, been no due service. 

6. ''Summons,*’ meaning of. — The word "summons” in this 
Article refers to summons to be served on the defendant for the first 
hearing of the suit. It does not include notices that might be served 
on the defendant during subsequent stages of the suit. Therefore, 
where the summons for the first hearing has been duly served on 
the defendant and the fact that the caso was transferred to another 
Court and notice of such transfer was not duly sorved on the defen- 
dant, 1 or the fact that the suit was adjourned to another date and 
notice of such date was not given to the defendant,* or the fact 
that the suit was remanded by tho Appellate Court for re-hearing 
and no notice of the date of hearing on remand was duly sorved on 
the defendant, 3 will not give a fresh starting point of limitation 
under this Article. 

7. Service of summons referred to is service on the original 
defendant.- — The party with reference to whom service of summons 
is spoken of in this Article is tho original defendant. Whore a legal 

(1923) AIR 1925 L-ih C39 (039) . 92 Ind Cas 272, Ditlu Bam v. Nawdb. 

(1931) A I R 1931 Lah 118 (116) : 131 Ind Cas 3U, Hansraj v. Narain 

(1931) AIR 1931 Oudh 309 (309) : 132 Ind Cas 778, Thalur Prasad v. 
Barats Lai. 

[See also (1935) AIR 1935 Pcsh 112 (113) : 157 Ind Ous 878, Dharam 
Chand v. Dharam Chand 

(1925) AIR 1925 Rang 187 (183) ■. 1 Rang G55 . 85 Ind Cas 821, 

Naio Nato v. Somasunduram Chetty ] 

7. (1928) AIR 1923 Mad 655 (655) 103 Ind Cas 899. 

8. See the Madras eases cited in Toot-Noto 0 above. 

9. (1931) AIR 1931 Mad 813 (916) . 55 Mad 223 : 131 Ind Cis 1202. 

Note 6 

1. (1932) AIR 1932 Inh 539 (510) . 139 Ind Cas 351, Sham Sundar Khushi 

Ram t. Devs Ditto Slat. 

2. (1920) AIR 1920 Lah 201 (202) . 57 Ind Cas 15, Ml Lai Deis v. Amar 

Hath 

(1921) AIR 1921 Lah COG (000) : 70 Ind Cas 11, Surjit Singh v. C. J. 
Tome. 

3 (1935) AIR 1915 I\»h 7 (s) . 151 Ind Cas 129, Tara Chand x. Ram Chand. 
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representative of a deceased defendant against whom an ex parte 
decree had been passed, applied to set aside such decree and it was 
found that the original defendant had been duly served, it was held 
that time ran from the date of the decree and not from the date 
when the legal representative got knowledge of the decree. 1 

8. “Knowledge of the decree.” — The term "knowledge" means 
a certain and clear perception of a fact. The expression "knowledge of 
the decree” in the Article means knowledge not of a decree, but of 
the particular decree which is sought to be set aside 1 It does not, 
however, mean knowledge of the contents of the decree or the general 
effect thereof. 1 * 

In Bapu Rao Sakharam v. Sadhu Shtvba ,* Macleod, C. J. P 
observed as follows '. 

“We think the words of the Article mean something more 
than mere knowledge that a decreo had boen pissed in some 
suit in some Court against the applicant. We think it means 
that the applicant must have knowledge not morely that a 
decree has been passed by some Court against him, but that 
a particular decree has been passed against him in a particular 
Couit in favour of a particular person for a particular sum." 

The same view lias been held in the undermentioned cases also 3 
A vague suspicion that the defendant must have lieaid of some 
decree is not enough to dismiss liis petition on the ground that it is 
barred by limitation. 4 Knowledge of the suit is not knowledge of the 
decree. 4 * A party praying to set aside an ex paitc decree cannot be 
held to havo had knowledge of a decree that had been passed against 
him from the mero fact that ho had been told some information in a 
suit of which ho is given no details The fact that such infoimation 
might have put tho defendant on inquiry does not impose on him a 

Note 7 

1 (1915) AIR 1915 Wad 1201 (1205) • S3 Wad 112 21 Ind Cas 5CS, Venkata- 

jut&ifr \ /krttAnamnrlht 

Note 8 

1.(1909) 1 Ind Cas 580 (587, 588) (Bom), Pundlich Pouji \ I'rtffliilrao 
Vadfiatrao. 

(1911) 9 Ind Cas 1S9 (193) 3S Cal 391, Kumud Salh s Jn!i»irfrrt Sal). 

la (1010) G Ind Cas 901 (903) (Bom), Abdool Iloossem Esmadji 

2 (1923) AIR 1923 Bom 193 (193) 47 Bom 435 72 Iud Cas 1 10. 

3 (1020)02 Ind Cas 295 (296) (Nag), /iiawi x (.anjia 

(1920) AIR 1926 Mad 31 (33) 90 Ind Cas 1012, Mahomed Sahib v Ala- 
IWI’/w Vhetliar 

(1937) A 1 R 1017 l’u 17 (19, 20) ICG Ind Cas G35, Kedar Sath Smih v 
Afvu Mull 

(1931) \ I U 1931 Nag 119 (120) 27 Sag L R 53 131 Iud Ca» 279, Chmta- 
tuAti \ Parmalat 

4 (192G) \ IR 1926 Mad SI (83) 90 Iud Cas 1012, .Velar- ft! Sal.it \ Ala- 

juffw CAeffiar 

(1937) A I R 1937 1\U 17 (19 20) 111. Iud Cas COS AfJ.ir Artili Sit yh v. 
Kesri VhH. 

4a (1930) A I R 1930 Lali P17 (C?») 12o Ind Ca- t *9 Vi. A), t l x IV 

liulkxh. 
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particular obligation to inquire further. The duty is rather on the 
plaintiff of giving full information as to the litigation and knowledge 
of the decree. 5 Where the petitioner’s brothers had knowledge of tho 
ex parte decree made against the petitioner, the inference cannot 
reasonably be drawn that the petitioner had knowledge of it, when 
it is proved that he lived away from his brothel's and theie is no 
evidence that they communicated the fact of the decree to him. 6 

The question when the applicant has knowledge of the decree is 
one of fact. 7 Before holding that the application for setting aside 
the decree is barred by limitation, the Court is bound to make an 
inquiry as to when the defendant got knowledge of the decree. 9 10 

The knowledge of tho decree referred to in the Article is that of 
the applicant If the legal representative of a deceased defendant, 
against whom an ex parte decree has been passed, wishes to filo an 
application to set it ostde, on the giound that tho summons was not 
duly served on the defendant, he should do so within 30 days of his 
(i. e. the applicant’s) knowledge of tho decree.® But if tho defendant 
himself has made such an application and on his death the legal 
representative continues the application, the date of knowledge of 
the legal representative is immaterial and it must be shown that tho 
application by tho defendant was made within 30 days of defendant's 
knowledge. 1 ® 

9. Extension of time. — It is a general principle that the Comfc 
cannot under its inherent power extend the period of limitation 
prescribed by tho Act. 1 It follows that the Court cannot override 

(1933) AIR 1933 Tat 279 (280) : 12 Pat 745 : 145 Ind Cas 314, Pajeshwari 
Prasad Singh v. Prahmanand Lai. (Under Article 1G1 an applica- 
tion to set aside an ex farte decree must be filed withm thirty dajs 
from the date of the applicant’s knowledge) of the decree and not 
within thirty days of his knowledge of the suit.) 

6 (1927) AIR 1927 Mad 331 (331, SS2) : 99 Ind Cas C21, Palamapra Chtlhar 
v. Ytdachalla Mudaliar. 

C. (1911) 9 Ina Cas 169 (193) ■ 33 Cal 391, Kumui Nath v. Jalmdra Hath. 

7. (1889) 12 Mad 512 (51G) : 5 Bar 455 : 13 Ind Jur 409 (P C), Knshnan v. 
Sndei i 

(1937) AIR 1937 Tat 17 (19, 20) : ICG Ind Cas G35, Kedar Hath v. Kesri 
Mull 

3.(1931) AIR 1931 All 1011 (1013) . 151 Ind Cas 579, Ajcdhta rershad v. 
San Ham. 

[Sec also (1929) AIR 1929 Lah 235 (23G) : 11 G Ind Cas C20. Charan 
Das v. Pur an Lai Gobxnd Pershad. (It Is necessary for ^tuo 


9. (1925) AIR 1925 Oudh 370 (371) 85 Ind Cas 529 : 27 Oudh Cis 299, Ml. 
Deoh v. Jugal Ktshore 

10. See (1927) AIR 1927 Mid 507 (503) : 102 Ind Cas 213, Dorahtravn Tier v. 
Halasundaram Iyer. 

Note 9 

1. See Note 3 to Section 3, ante 

(1921) A I R 1921 Lah CGG (CGC) : 7G Ind Cas 11, Surjit Singh v. C. J. 
Tome. 
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under its inherent powers the period prescribed by this Article on 
any equitable grounds.® 

Section 5 of the Act does not expressly refer to an application 
under this Article and therefore, unless it has been made applicable 
to such applications by or under any other enactment, it cannot he 
resorted to for the purpose of excusing the delay in filing the appli- 
cation 3 In the Provinces of Bombay and Madras and the Central 
Provinces, Sec 5 has, however, been made applicable to applications 
under Order 9 Rule 13 of the Civil Procedure Code , and m those 
Provinces the Court can, for sufficient cause, excuse the delay m 
filing the application. 4 

[See also (1920) AIR 1920 Lab 261 (261) 57 Ind Cas 15, Mt Lai 
Den v. Amar Nath. (Application to sot aside an ex parte decree 
cannot be altered to one for review, by merely changing the 
description, to avoid limitation )] 

2. (1035) AIR 1035 Pesh 14G (147), Ajab Shan v Ala f Gtd 

(1910) 6 Ind Oas 001 (902) (Bom), Abdool Hussain Etufally v. Estnailjt 
Abdool Hoosetn 

(1928) AIR 1928 Rang 273 (275) 113 Ind Cas 811 C Rang 494, U E 

Maung v P A R P Chettiar Firm 

(1934) AIR 1934 Nag 43 (14) 144 Ind Cas 394, Pundahh Vitlioba v 
Oanpat 

(1920) AIR 1020 Lah 2G1 (2G2) 57 Ind Cas 15, Ml Lai Den v Amar 
Nath 

(1922) AIR 1922 Pat 479 (480) G5 Ind Cas 341 . 1 Pat 277, Ajodhya 
Jlahton v. Phul Suer. 

(1926) AIR 192G Lah 135 (135) • 69 Ind Cas 427, Firm Kundan Lai 
Muhandi Lai v. Kansht Barn 

(1922) AIR 1922 Lah 266 (266) • 66 Ind Cas 270, Sliairati v Umar Dm 
(1927) AIR 1927 Lah 342 (343) 100 I C 93G, Pal Singh v Harnam Singh 
(1936) AIR 1936 Rang 305 (305) 164 Ind Cas 286, Jagadamma Pandit % 
NareshPandey. 

3 (191G) AIR 1910 Cal 651 (652) 29 Ind Cas 476, Taia Sanlar Ghost v. 

Nasaruddi 

(1925) AIR 1925 Oudh 44G (44G) 89 Ind Cas 482, Mt Sitaba v Mata Dm. 
(1925) AIR 1925 Rang 1S7 (188) 2 Rang G55 85 Ind Cas 324, Ma Nan 

Naw v Somasundaram Chetty 

(1933) AIR 1933 Rang 110 (111) . 144 Ind Cas 980, Ramanathan Chettiar 
v Datdco Singh 

(1927) AIR 1927 Lah 342 (343) 100 Ind Cas 93G, Pal Singh v Harnam 

(1920) AIR 1920 Lah 261 (2G2) 57 Ind Cas 15, Mt Lai Den v Amar 
Nath 

(1922) AIR 1922 Lah 2GC (2CG) GG Iud Cas 270, Khairati v Umar Dm 
(1910}G Iud Cas 901 (902) (Bom), Abdool 1 1 ossein Esufalti/ v Esmailji 
Abdool Hussain (Section 5 has now been made applicable to such 


4. (1925) V I R 1925 Mad 14 (17) 47 Mad 624 SO Ind Cas 877 (F B), Knsh. 
namachauar v. Sn Sangammal. 

(1917) UR 1917 Mid 957 (957) 32 Ind Ca» 975 Srnmmo/ai l.oimdan v. 
■Trthll! I GoilUdoJI. 

(1922) AIR 1922 Mad 1SG (187) 45 Mid 02$ 06 Ind Ca» 104, SudoJoi- 
niiiBtn A'kJn mien \ .tmli IWdiar 
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Section 6 of the Act is limited in its applicability to suits and 
applications for execution and, consequently, cannot 1)8 taken 
advantage of for making an application governed by this Article. 5 

10, Exclusion of time under Section 14. — In computing the 
period of limitation prescribed by this Article, the time during 
which the applicant has been prosecuting another civil proceeding 
in a wrong Court may be excluded under the provisions of Section 
14 ante, if the conditions of that Section are satisfied. 1 

H« Section 18 and this Article. — Section 18 can be availed of 
by an applicant to set asido an cx parte decree, where he has been 
kept by fraud from the knowledge of his right to apply. See Notes 
to Section 18 ante. But the fraud must be such as to have kopt him 
from knowledge of his right to apply and not such as has prevented 
him from exercising his right. Whore the petitioner alleged that he 
wont to the decree-holder and asked him about the decieo and the 
latter said that he would come and settle things with him, it was 
held that the fraud alleged was not of the nature contemplated by 
Section 18 and that it did not affect limitation. 1 The fact that an 
ex parte decreo has boon obtained by fraud is not a ground for 
postponing the period of limitation under Section 18.* Where tho 
holder of a preliminary decree represented to the judgment-debtor 
that he should not and need not appear m tho final decree proceed- 
ings on the assuranco that such proceedings would bo dropped, but 
nevertheless, continued the proceedings and obtained a final decree, 
it was held that fraud such as is contemplated by Section 18 was 
practised on tho judgment-debtor and that Section 18 could he availed 
of by him in an application to set aside tho ex parte decree. 3 

12. Section 22 and this Article. — See Note 3 to Section 22, 
ante. 

13, Parties to application. — There is no provision in the Civil 
Procedure Code requiring that persons in whoso favour an ex parte 
decree has hcen passed should bo named in tho application to sot 
aside such decree If the application is made in time, tho fact tha t 

5. (1910) 8 Ind Cas 543 (544) : 35 Mad C78, Chidambaram ChtUy v. A'arupjvm 
Chetty 

(1917) AIR 1917 Lah 144 (14C) : 37 led Cas 292 : 191G Van Ro No. 101, 
.T/nnolmr Lai v. 31 1. Sadiqa Begam. 

Note 10 

1. (1932) AIR 1932 All 340 (342) • 51 All 423 : 140 Ind Cas 176, Iiaghunaiu 
dan Chaube v. Bkutial Ttican. (AIR 1923 All 319 held not cor- 
rectly decided ) 

(1910) G Ind Cas 154 (15C) (Cal), Basuniddin 3rondal v. SonauIIah Mondul. 

(1920) AIR 1920 Rom 851 (352) : 57 Ind Cas 551, Ibrahim llarun r.Jujaf 

Note 11 

1. (1933) AIR 1933 Rang 110 (111) . lit Ind Cas 9*0, /lamannfftan Chettyar 

y. Baldto Singh. 

2. (1920) AIR 1920 Lah 2G1 (2d) : 67 Ind Cas 15, Mt. Lai Den r. Amor 

Hath. 

3. (1920) AIR 1920 Nag 353 (339): 91 Ind Cas 50 , 31. B. KtnV.tJt t. 

Mohanya. 
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the person in whose favour the decree was passed was not named in 
it at the time, but later, does not affect limitation. 1 

1?. Onus of proof. — When an application for setting aside an 
ex parte decree is made more than 30 days from the date of the 
decree and the applicant alleges that he was not duly served, tho 
onus is on him to show that he did not have knowledge of the decree 
more than 30 days before the application w'as mado. 1 It lies all tho 
more heavily upon him when it is found that he was perfectly well 
awaro of the progress of the suit. 8 The onus cannot bo shifted by 
the bare denial of knowledge made by the defendant. 3 

15. Subsequent application. — Where an application to set 
aside an ex parte decree is made in time, but owing to the impos- 
sibility of serving the opposite sido with notice tho Court consigned 
the application to tho record room, and subsequently the judgment- 
debtor renewed his application to sot aside the decree, but beyond 
time, it was held by the Lahore High Court that the original 
application must bo deemed to be pending, that tho subsequent 
application must be considered as merely one m continuance of the 
suspended original application and that, therefore, no question of 
limitation aroso 1 In the undermentioned case, 2 whero an application 
to set aside an cx parte decree was dismissed for default and tho 
applicant made a further application to restore the prior application 
to file, it was held by tho Allahabad High Court that the second 
application might be treated as an original application to set aside 

Note 13 

1. (1035) AIR 1935 Cal 500 (507) 02 Cal 1057 1 57 Ind Cas S7C, Dulal 

Chandra v Atul Krishna 

Note 14 

1 (1930) AIR 1930 Rang 305 (305) 1G4 Ind Cas 2SG, Jagadamma Pandit v. 

Naresh Panda/ 

(1929) AIR 1929 Lali 235 (236) 110 Ind Cas 620, Charan Das v. Tirm 

Pvran Lai Gobtnd Prasad 

(1930) AIR 1930 Lah 192 (192) . 124 Ind Cas 073, Tola v Badrs Pershad 
(1928) 109 Ind Cas 82 (82) (Lah), Karam Singh v. Barhat Dam 
(1929) 120 Ind Cas 691 (595) (Lah), Mathra Das <C Sons v Kansht Earn 
(1932) 139 Ind Cas 131 (131) (Lah), Chand JC.nf.sm Cfiand a Jlnln ti- 

ll l Bahiman 

(1925) AIR 1925 Lah 039 (039) 92 Iud Cas 272. Dittu P.am v Kavab 
(1918) AIR 1918 Lah 208 ( 208 ) 46 Ind Cas 777, Sughru Mai Uaracharan 
Das v Sham Lai Gchal Chand 
(1928) 107 Ind Cis 2S1 (281) (Lah), 3It Eajo v. Ah 

[Bol ice (1924) AIR 1924 Lah 233 (233) 73 Ind Cas 34, Kihala v 
Kazan Singh ] 

2 (1920) UR 1920 Lab 379 (3S0) 95 Ind Cas 124 7 Lah 101, Piroj Shah 

v Qanb Shah 

3 (193S) MR 1933 Cal 535 (537), Bengal Coal Co Ltd v Baul Chandra 

Muhherji 

Note 15 

1 (1920) \ IR 1920 Lah C9 (70) . 55 Iud Cas 824, Lariat VUak r Fazal »- 

.Vdiifa. 

2 (1924) AIR 1921 \11 503 (504) 7S Ind Ca< 358 40 Ml 31°, JVJrjMro 

I.al \ DoJee Stnjt 
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Section 6 o! the Act is limited in its applicability to suits and 
applications for execution and, consequently, cannot be taken 
advantage of for making an application governed by this Article. 5 

10. Exclusion of time under Section 14 . — In computing the 
period of limitation prescribed by this Article, the time during 
which the applicant has been prosecuting another civil pioccedmg 
in a wrong Court may be excluded under the provisions of Section 
14 ante, if the conditions of that Section are satisfied. 1 

11. Section 18 and this Article. — Section 18 can be availed of 
by an applicant to set aside an ex parte decree, where he has been 
kept by fraud from the knowledge of his right to apply. See Notes 
to Section 18 ante . But tho fraud must be such as to have kept him 
from knowledge of his right to apply and not such as has prevented 
him from exercising his right. Where tho petitioner alleged that ho 
wont to the decree-holder and asked him about the decree and the 
latter said that he would come and settle things with him, it was 
held that tho fraud alleged was not of tho naturo contemplated by 
Section 18 and that it did not affect limitation. 1 Tho fact that an 
ex parte decree has been obtained by fraud is not a ground for 
postponing the period of limitation under Section 18. s Where the 
holder of a preliminary decree represented to tho judgment-debtor 
that he should not and need not appear in the final decree proceed- 
ings on tho assurance that such proceedings would bo dropped, but 
nevertheless, continued the proceedings and obtained a final decree, 
it was held that fraud such as is contemplated by Section 18 was 
practised on tho judgment-debtor and that Section 18 could bo availed 
of by him in an application to sot aside the ex parte decree. 3 

12 . Section 22 and this Article. — See Note 3 to Section 22, 
ante. 

13. Parties to application. — There is no provision in tho Civil 
Procedure Code requiring that persons in whoso favour an ex parte 
decree has been passed should be named in tho application to set 
aside such deer co. If tho application is made in time, the fact that 

5. (1910) 8 Ind Cas 513 (514) : 35 Mad G78, Chidambaram Chethj v. Karupr tln 
Chelty. 

(1917) AIR 1917 Lah 144 (14G) : 37 Ind Cas 292 : 191G Tun Rc No. 101, 
•Vnnohar Lai y. Ml. Sadtqa Bcqam. 

Note 10 

1. (1932) AIR 1932 All 340 (312) : 54 All 423 • 140 Ind Cas 173, Baghunan- 
Jan Chaube v. Bhuical Teuran (AIR 1923 All 319 held not cor- 
rectly decided ) 

(1910) G Ind Cas 154 (15C) (Cal). Basuruddin Mondal v. Sonaultah Mondui. 

(1920) AIR 1920 Rom 351 (352) . 57 Ind Cas 551, Ibrahim llarun v. Jusaf 
Hussain. 

Note 11 

1. (1933) AIR 1933 Rang 110 (111) : 144 Ind Cas 950, Bamanallan Chttti<sr 

v, Baldeo Singh. 

2. (1920) AIR 1920 Lah 2G1 (2G1) : 57 Ind Cas 15, Ml. Lai Dtu r. Anar 

Nath 

3. (1920) AIR 1920 Nag 333 (359): 91 Ind Cas 50, M. B. KxnlhtJt r. 

Mohanya. 
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3. “By a person dispossessed." — As seen in the foregoing 
Note, tins Article -applies to applications under Order 21 Rule 100, 
Civil Procedure Code. That Rule provides for applications by a person 
■other than the judgment-debtor. The use of the words “by a person” 
in this Articlo, which is very wide, lias however led to a conflict of 
judicial decisions as to whether this Article applies also to applica- 
tions by a judgment-debtor complaining of delivery of property m 
excess of what has been decreed or sold. In the earlier cases decided 
by the High Courts of Allahabad, 1 Madras 2 and the Chief Court of 
Oudh, 3 it was held that this Article is wide enough to include applica- 
tions by the judgment-debtor who has beon dispossessed of immov- 
able property and who disputes tho right of the decree-holder or 
purchaser to be put into possession. But in later cases the High Court 
-of Allahabad, 4 a Full Bench of the High Court of Madras 5 and the 
Chief Court of Oudh® have taken a contrary view and held that 
this Article does not apply to applications by judgment-debtors, but 
applies only to applications by a person other than the Judgment- 
debtor as under Order 21 Rule 100 of the Civil Proceduie Code. The 
reasoning of the Full Bench of tho High Court of Madras for taking 
the latter view is that tho provision in Section 230 of the Code of 
Civil Proceduie, 1859, was re-enacted as Article 158 in Act 9 of 1871 
and subsequently as Article 105 of the Limitation Acts of 1877 and 
1908, and that inasmuch as Section 230 applied only to obstructions 
and dispossession of a person other than the defendant, the Legisla- 
•ture iu re-enacting that Section in Article 158 of the Act of 1871 
must have intended tho Article to apply only to cases covered by 
•Section 230, vis., applications by third parties. The High Courts of 
Bombay, 7 Calcutta,® Lahore 0 and tho Judicial Commissioner’s Court of 
Note 3 

1 (1000) 25 All 313 (310) 1003 All W N 50, liar Din Suigh v. Lacliman 

Singh 


(1801) 1 Mad b Jour 42 (43), Vythilinga ifuppanarv Seethalalshmi Ammal 

3. (1014) AIR 1014 Oudh 270 (271) 17 Oudh Cas 04 24 lad Ca» 137, Eaja 

Dam y. Itraj Kunuar 

(1902) C Oudh Cas 44 (4G). Jagtin Sath v Dalta 

4. (191G) AIR 191G All 101 (1CM.) 33 All 330 34 Ind Cas 231, Abdul Karim 

V Ml /sfumunnis'ii Ihbl 

5. (1019) AIR 1919 Mid 2G0 (271) 42 Mad 753 53 Iud Cas 437 (F B), 

Tlialfrtulflttla v Komb\ 41iown 

C (1929) AIR 192*1 Oudh 7G (79) 115 Iud Cas 441 4 Luck 200, ill. Jtlai t 
Abdul Kahnum 

1 (1922) A I R 1022 Bom 271 (272, 273) GS Ind Cas 349 4G Dorn 1031, 
Rasul Jfalil rinjar 7 imiua Hamf 

(1931) AIR 1931 Bom 440 (447, 44*-) 133 Ind Cas ±5*,Cangadhar ilartand 

V Jagmahandas l'urjiiiisAls 

3 (1923) AIR 1923 Cil2>7 ( 2 --s) G7 Ind C»s GC3, Dahtr Das Pal v. Gimfc 
CJtaitrfra T.iJ 

[See however (1««1) 7 Cal 91 ('*) 9 Cal L R 53, Mahomed II ext m 

v Kclil Singh ) 

9. (1919) \ I R 1919 Lah 430 (432), Sharfu v. J/ir Kla*. 
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Upper Burma 10 have also preferred to follow the latter view, so that 
the present accepted view of practically all the Courts is that this 
Article does not apply to applications by the judgment-debtors. 
According to the latter decisions, applications by the judgment- 
debtors are governed by Article 181 of the Act. 

4. “Dispossessed,” meaning of. — In order to sustain an 
application under Order 21 Buie 100 of the Code of Civil Procedure, 
the applicant thereunder must have been actually dispossessed. Mere 
symbolical delivery of possession does not amount to dispossession so 
as to entitle a person to apply under that Buie. 1 Where, however, 
actual possession is delivered to the purchaser in court-sale, in spite 
of objection by a third party and in the presence of the latter’s agent, 
he is dispossessed and will be estopped from disputing the possession 
of the purchaser more than twelve years after such dispossession.* 

5. Starting point of limitation. — Under this Article limitation 
begins to run from the date of dispossession. 1 Where possession is 
delivered by a Conrt Amin, the date of delivery of possession by tho 
Amin and not the date of his report as to such delivery, is tho 
starting point. 1 

In computing the thirty days’ period of limitation, the date of 
dispossession must bo excluded. Tims, where the dispossession took 
place on 14th December 1875, and tho application was filed on 14th 
January 1876, 13th January 1876 being a holiday, it was held that 
the application was not barred. 3 

Where an application under Order 21 Kulo 100 of the Code of 
Civil Procedure has been filed within thirty days from tho date of 
dispossession impleading the purchaser who dispossessed the applicant 
as a party, such application cannot bo considered to be defective and 
barred simply because tho sub-j>urcbaser has not been originally 
added as a party. 4 


10. (191S) AIR 1918 Urp Bur 3 (3) : 4G Ind Cas 323 : 3 Urr Bur Rul 79. 
J/rtuny Tka Ma Pyu 


Note i 

1. (1903) SO Cal 710 (712), Ibrahim SIullicl v. Pamjadu IMihU. 

2. (1903) 27 Mad 2G2 (2GG, 2G7), U/rrtafaJlni/rtrt Pour v. IVnlappa. 

Note 5 

1. (1902) G Oudh Cas 41 (47). Jagannath v. Datta 

2. (1601) 16G1 Suth W R Mis 18 (19), Kasheenath Dots v. Bhavant! Donee. 

S. (1B76) 2 Bom C73 (G75), V. K. Curjar r. V. D. Ikirre. 

4. (1931) AIR 1931 Cal 3S5 (357) : 39 Cal 53 : 132 Ind Cas C31, Indubhvihan 
Dat \ . Ilaneharan Mandat. 
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166 .■"Under the samel 
Code to set aside a sale in 
execution of a decree (in- 
cluding any such applica- 
tion by a judgment-debtor). 


Thirty days. 


The date of 
the sale. 


S ynopsis 


Article i 66 


1. Legislative changes. 

2. Scope ot Article. 

3. “Under the same Code.” 

4. “To set aside.” 

4a. Void sale — Application in respect of. 

5. “Decree.” 

6. Adjustment of decree after sale — Application to record 

adjustment and set aside sale — Limitation. 

7. Application under Order 21 Rule 89, Civil Procedure Code. 

8. Application on ground of judgment-debtor having no sale- 

able interest in the property — Limitation. 

9. Sale in Insolvency proceedings— Applicability of Article. 

10. Applicability of Article to application to set aside sale 

under Section 173 of the Bengal Tenancy Act. 

11. Parties to application to set aside sale — Effect of joining 

them after limitation. 

12. Notice to persons affected by application to set aside sale 

— Limitation. 

13. Application by notice of motion, when deemed as made. 

14. Suit to avoid sale treated as proceeding under Section 47, 

Civil Procedure Code — Limitation. 

15. Setting aside of sale under inherent power — Limitation. 


# Act of 1877, Article* 166 and 172 


' Thirty days. 


I The date of 
the Kile. 


Court. 

172 —By a purchaser at an execution-vale, to «et 
aside the sale on the ground that the person whose 
interest in the property purported to Ic sold had no 
saleable interest therein. 

Act of 1871 

J59.— 1 To set aside a sale in execution of a decree, I 
ou the ground o! irregularity in putluhing or con- 
ducting the sale 


Sixty dajs 


Ditto 


The date of 
the sale. 


I The dale 'of 
the sale. 


Act of 1859 

No corresponding provision. 
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Article 166 16. Fresh ground for setting aside sale, if can be urged after 

Note 1 limitation. 

17. Extension of time under this Article. 

18. Computation of limitation under the Article — Effect of 

fraud. 

19. Defence not barred. 

20. Special or local law, period prescribed by. 

21. Starting point of limitation. 

22. Order setting aside sale subsequently reversed — Limita- 

tion for fresh application to set aside sale. 

Other Topics 

Acceptance of highest bid by Court — If necessary to complete sale ... 

See Note 21, Pts 3,4 

Article does not override special provisions of Civil Procedure Code 

See Note 2, Pt. 18 

Completion of sale ... ... See Note 21, Pts. 2 to 7 and F-N (5) 

Confirmation of sale is no bar to application within time ... See Note 2, Pt. 15 
Date of sale and not that of confirmation is starting point ... See Note 21, Pt. 1 
Exclusion of time under Section 14 ... See Note 17, Pts. 9, 10 

Mere deposit of amount within thirty days — • Not sufficient to prevent bar 
of limitation ... ... ... ... See Note 7, Pt 4 

Eight to apply to set aside sale arising subsequent to sale— Article does not apply 

See Note 2, Pts. 1C, 17 

Section 4 applies ... ... ... ... SeeNotol7, Pt 11 

Sections 5 and 6— Applicability ... — See Note 17, Pts. 4 to C 

Sections 12, 13— Not applicable ... ... See Note 17, Pts. 7, 8 

Voidable sales ... ... See Note 2, Pts 12,14 

i. Legislative changes. 

Position tinder Act of 1859 : The Act: of 1859 (which only 
applied to suits and not to appeals or applications) did not contain 
any provisions corresponding to this Article. But, the Civil Proceduie 
Code of 1859, Section 256, provided that at any time within thirty 
days from the date of the sale, an application might be made to the 
Conrt to set aside the sale on the ground of any material irregularity 
in publishing or conducting the sale. 1 It was held with lefeience 
to this provision that the Court had a disnetion to receive an 
application under the Section even after the period of thirty days 
prescribed by it. 1 

Position under Act of 1871 : A provision corresponding to this 
Article was for the first time enacted in the Act of 1871, as Article 
159 But this Article only applied to an application to set aside a 

Article 166 — Note 1 

1. (18GC) C Suth w R Mis 122 (122), Ishan Chunder Dull v. Mothooranath 

Doss 

[See (1870) 7 Fom II 0 R A G 74(77), TV Smgappa v. Sailas1man>a. 
(Section 256 did not apply where the 6alo was attacked on the 
ground of fraud )] 

2. (1872) 18 Sutb W R 333 (334), Jtaj Coomar Singh v. Lalljee Sahoo. 

(1872) 18 Sutb W R 11 (11, 12). roulson \ . Dunn. 

(1872) 18 Sutb WRlln (l2n), In re TJmnto Lull Dose. 
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sale on the ground of nregulanty in publishing or conducting the 
sale, and did not apply to applications based on other grounds 

Changes made by Act of 1877 : The Act of 1877 contained two 
provisions, viz. Articles 166 and 172 specifically relating to this 
subject 

Article 166, when it was originally enacted, merely reproduced 
Article 159 of the Act of 1871 But, by Act 12 of 1879, the Articlo 
was enlarged so as to include an application to set aside a sale on the 
ground that the decree-holder had purchased the property without 
the permission of the Court. Thus, the Article, as amended, applied 
to two cases : 

1. applications based on the ground of irregularity in publish- 

ing or conducting the sale, and 

2. applications based on the ground that the decree-holder 

had purchased the property without the permission of 
the Court 3 

The Article did not apply to applications based on other grounds. 4 
For instance, it did not apply to applications based on the ground of 
fraud m the execution proceedings Such applications were held to 
fall within the residuary Article 178 of the Act 5 (now Article 181). 

Article 172 of the Act of 1877 piovided a period of sixty days for 
an application to set aside a sale on the ground that the judgment- 
debtor had no saleable interest in tho property sold. 8 
Changes made by Act of 1908 : 

l.The woids relating to the grounds on which the application was 
made were omitted so as to make the Article applicable to all 
applications to set aside an execution sale mcspccliic of the 
ground on which it was based. 7 

3. (1903) 13 Mid L Jour 231 (235), Maiimuthu Udavjan \ Subbar a ya Pillai. 

[Bui see (18S7) 11 Bom 5S8 (590), Chmtamanrai Xatu v J’lffiaftai 
(Tho view taken in this case that tho Article did not apply to 
application to set acidc sale on ground of decree holdpr ha\ ing 
purchased without permission of Court, is not correct )] 

4 (1900) 22 All 37G (377) 1900 \11 W N 129, Lalman Das \ Jagan Xath. 
(1S97) 24 Cal 707 (709, 710) 1 Cal W N 531, Chand Monte Dasya v Santo 
Monee Dasm 

(1S9S) 3 Cal W N 333 (33G), Luchnupat s Mt Manihl Koir 

(1911) 9 Ind Cas 5S4 (585) (Cal), Lakshim Charan Sen \ Sris Chandra Boy. 

(1910) 7 Ind Cas 48 (IS) (Cil), Sadeh Sardar v Kali Ptasanna Saha 

5. (18S5) 9 Bom 4G8 (471), Sakharam Gound i Drtimicf.tr --U/iarjm 

(1S99) 2G C\1 324 (331) 3 Cd IV X 399, Bhubon Mohun Pal \ Xunda Lai 
Dei i 

(1898) 2 Cal W N C91 (C93), Xtinai Chand Kanji \ D.no Xath Kanji 
(1907) 6 Cil L Jour 323 (332), A'lcnJra Xath \. Pravmna Kumar. 

(1909) 2 Ind Cas 844 (M5) SG Cal C54, Puma Chai.i’ra Jiniieal a Anu’.til 
Dish as. 

(1919) A I It 1919 F(t 574 (57G) 74 Iud Cas 202, Ea'.dcj Singh \ Mtghu 
Small 

(1900) 5 Cil W N 2G5 (208). Sara! Kuman D.bi \ Ximai Ch iron D<; 

6. (1905) 2 Cal L Jour 500 (507), Ilan Cnam L ^ \ Dun. ’.is 

7 (1920) AIR 1920 Pat 725 (725) 57 led Cas 401, Tag lhar ihsnr t DWai 
Khatica. 


Article 166 
Note 1 
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Article 166 
Notes 
1-2 


2. The words under the same Code” (meaning "under the Civil 
Procedure Code”) were added in the beginning of the Article. 

3. The special provision contained in Article 172 of the Act of 1877 
relating to applications for setting aside the sale on the ground 
of the judgment-debtor having no saleable interest in the 
property was repealed, so that such applications also came 
within the thirty days’ rule under this Article, whereas under 
Article 172 of the Act of 1877 a period of 60 days was prescribed 
for such applications. 

Amendment after 1908 : The words “including any such applica- 
tion by a judgment-debtor” were added at the end of the Article 
by Act 1 of 1927. 

2. Scope of Article. — This Article prescribes the period of 
limitation for an application under the Civil Procedure Code to set 
aside a sale in execution of a decree. As seen in Note 1 above, the 
scope of the Article in the present Act has been widened so as to 
make it applicable to all applications under the Code to set aside 
a sale in execution, irrespective of the ground on which or the 
provision of the Code under which the application is made. 1 But, 
notwithstanding this, it was held in some decisions that the Article 

(1924) AIR 1924 Rang 124 (125) 1 Rang 533 : 77 Ind Cas 3G8, Ma Pwa v. 
Mahomed Tam&t. 

(1915) AIR 1915 Cal 268 (271) 27 Ind Cas 294, Arjun Das v. Gunendra 
Nath Basil 

(1924) AIR 1924 Mad 817 (818) : 81 Ind Cas 844, Allxar Bowther v. Kara- 
yana Kudumban. 


(1911) 11 Ind Cas 295 (298) (Cal), Kukori Dasi v. Mtikund Lai Dutt. (Article 
in Act of 1903 applies to application made after coming into force of 
that Act though sale was prior to coming into force of the Act ) 

Note 2 

1. (1924) AIR 1924 Mad 137 (138) : 47 Mad 525 : 77 Ind Cas 631, Paramsiia 


(1922) A~i R 1922 Pat 507 (509) : 2 Pat 65 : 77 Ind Cas 957, Bamdhun 
Chotcdhun v. Dconandhan Prasad Singh. (Do ) 

(1924) AIR 1924 Rang 124 (124, 125) : 1 Rang 533 : 77 Ind Cas 3C8, Ma 
Pwa v. Mahomed Tambt (Do.) 

(1920) AIR 1920 Pat 715 (715) ; 57 Ind Cas 261, Sahhi Bai v. Bam 
Autar Bat. (Do.) 

(1935) AIR 1935 All 889 (890, 891) : 156 Ind Cas 389, Gulzari Lai r. Sheo 
Char an Lai. 

(1932) AIR 1932 Cal G27 (629) : 140 Ind Cas 732, J. C. Galstaun v. Syed 
Mohammad Hussain. 

(1920) AIR 1920 Cal 165 (166) : 54 Ind Cas 431 : 46 Cal 975, Satish 
Chandra r. Nishi Chandra Dutta. (Where the applicant ^to set 
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did not apply to an application under Section 47 of tbe Code to set Article 166 

aside a sale. 8 In order to make it clear that the Article applies also Note 2 

to such applications, tho words “including any such application by 

a judgment-debtor" were added at the end of the Article by Act 1 

•of 19 27. 3 It is now eloar that whether the application is under any 

•of the Eules in Older 21 like Eule 72 and Eules 89 to 91 or is ono 

under Section 47, the Article applicable is this Article 4 

(1938) A I R 1938 Nag 558 (559), Maroti v, Kisanlal. 

(1937) AIR 1937 Mad 5G0 (5C1) 172 Ind Cas 247, Subramanta Asan v. 

Itamaswam\ Pillai 

(1923) AIR 1923 Mad 48 (49) ' G9 Ind Cas 1001, Subramanyan Nam- 
budri v V K V. Kammathx. (Court extendmg time for deposit by 
the auction-purchaser under 0 21, R. 85, C, P. C. or accepting a 


Subramanta Sloothan (A sale held without notice of sale proclama- 
* 1 ’ ’ ' and an application to set 

) • 30 Nag L R 135, Sobha 
. 4 / not liable to attachment 

and sale — Application by judgment debtor to set aside sale is within 
Article ) 

(1921) AI K 1921 FaM15 (143) . Cl Ind Cas 823, Das Narayan Singh v. 


(1924) AIR 1924 Mad 817 (818) 81 Ind Cis 844, Alliar Romlher v Naia- 
yana Kudumban (Do ) 

(1919) AIR 1919 Lah 152 (154) • 51 Ind Cas 447, Bashi Bam v Nassau 
Muhamad (Do ) 

(1921) AIR 1921 Rom 285 (287) 45 Bom 174 58 Ind Cas 231, Bhaxchand 
Kxrparam v. Itanehhoddas Manchharam. (Sale held in contraven- 
tion of 0 31, R 14 is voidable and not void ) 

(191C) AIR 1916 Bom Cl (G3) 41 Bom 357 : 39 Ind Cas 3, Gantsh 

Narayan v. Copal Vishnu (Do ) 

(1931) AIR 1934 All 314 (314) 151 Ind Cas 214, Narotam Das v. Bkog- 
«ran Dat {Applicittoet asdee O 21, R 90 — A, "tide appb-es } 

2. Sec (1917) AIR 1917 Low Bur 60 (81) 37 Ind Cas 827. Eamasiram* 

Chctty v .Vni(tij 7 Tha 

(192S) A I R 1923 Cal 8G5 (SCG) • 11G Ind Cas G31, Uafees Utir AU v. 
Hanmannessa Bifti 

(1918) AIR 1918 Cal 171 (179) 4fi Ind Cvs 221, Bam EinW Ttvarx v. 
Stints Ram Banja 

3. See Statement of Objects and reason*. Gasetle of India, dated -9th January 

1927, Bart r. Baje 5 (Page xxxiv in Vol I ) 

4. (1937) AIR 1937 Rang 120 (128) 109 Ind Cas 907 1937 R L R 101, 

Jjfn 1!'«S Gt/an v. Mating Than Ryu. 

(1931) \IR 1931 All 115 (11C) • 130 Ind Cas 70*. Xujfci Bam t W. Has- 

(1935) UR 193S C»1 113 (116. 117) I L R (193') 1 Cal 2«0, .Vi rode Salt 
Roy v III ti llarendra Nath 

(1931) AIR 1931 Cvl 425 (126) 1S1 led Ca- VI, Sit Ku‘i Baru Bi't v. 
/ilendio Nath Ret. 
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But, in order that this Article may apply, the application must 
'be ° ne to set aside a sale in execution. 44 This necessarily implies 
that the sale in respect of which the application is made is 
binding on the applicant till it is set aside. Where the sale is 
void, it need not bo set aside and can be disregarded without any 
proceeding to set it aside. 5 In fact, in such cases, there is nothing to 
be set aside and hence, there can be no application to set aside the 
sale. Hence, the Article can have no application to such cases. 8 Such 
a sale can, however, be declared to bo void 7 and an application may 
be made to the executing Court to make such a declaration. But 
such an application will not be one to set aside the sale and therefore 


[Bui see (1033) AIR 1933 Lah 670 (573) : 145 Ind Cas 113, Hans, 
raj v. Kararn Chand. ( The unqualified observation rn this 
decision that limitation for lodging objections under S. 47, 
0. P. 0., is governed by Article 181 and not by Article 1G6 is 
not correct.)) 

4a (1927) AIR 1927 Cal 818 (819) : 54 Cal 493 : 103 Ind Cas C21, Salindra 

” n • - _ «•»». _ t.t r. fc.r • 1 — Original Side Rules 

• >t complete on pro- 

Auction-purchaser 
6alo under certain 

iiu millions — Application uuuti uuui uu>m ui^ug that he, auction- 
purchaser, was not bound to complete salo and asking for refund of 
purchase-money — Application is not one to set aside sale and is 
therefore not within this Article ) 

5. (1930) AIR 1930 Pat 153 (154) : 119 Ind Cas 891, Motnuddm Meerta v. 
AT ohamed Amin. 

(1929) AIR 1929 Nag 305 (311) : 116 Ind Cas G5, Sunderbai v Bapuna . 
(An application for review of tho order confirming sale can, in such 
a case, be treated as an application under Sec. 47, 0. P. C., and 
governed by Article 181.) 

(191G) AIR 1910 Mad 33 (35) : 29 Ind Cas 314 : 33 Mad 107G, Pap j- 
down* v. Lakshminarasamma. 

(1904) 32 Cal 29G (312) : 32 Ind App 23 : 9 Cal W N 201 : 2 All L Jour 
71 : 7 Bom L R 1 : 1 Cal L Jour 584 : 8 Bar 734 (P O), Khanajmal 
v. Daim. 

C. (1936) AIR 1936 Pat 49G (497) : 163 Ind Cas 34, Firm Ramanand 
Ganpat Iiai v. Rakhal Manddl. 

(1937) AIR 1937 Rang 12G (128) : 1G9 Ind Cas 9G7 : 1937 BLR 104, Ma 
We Gy an v. Maung Than Byu. 

(193S) AIR 1938 Cal 113 (HG, 117) : I L R (1938) 1 Cal 280, Nirode Kali 
Boy v. Bat Sarendra Nath. 

(1930) AIR 1930 Mad 12 (15) : 123 Ind Cas 24, Cliengalraya Reddy v. 
Kollapurt Beddi 

(1930) AIR 1930 Lah 17 (18) • 125 Ind Cas 53, Lakshmi Chand v. Phul 
Chand. 

(1924) AIR 1924 Mad 431 (437) : 47 Mad 2 SS : 60 Ind Cas 02 { F B) r 
Rajagopala Avjar v Ramanujachanar. 

(1924) AIR 1924 Oal 633 (G39) : 51 Cal 224 : 82 Ind Cas 848, Jogeshwar 
ilahata v. Jhapal Santa!. 

(1921) AIR 1921 Cal 609 (GU) . 64 Ind Cas 47G, Gurudas Biswas v. Bho- 
iva nt pore Zamindary Co., Ltd. 

[Bui see (1922) AIR 1922 Mad 417 (420) : 70 Ind Cas 743, Gana- 
pathy Mudaliar v. Krtshnamachart. (Submitted not correct).] 

7. See (1921) CO Ind Cas 529 (530) (Pat), Ghanshyam Chaudhury v. Basdeb- 
Jha. (Notice under S. 153 (b), Bengal Tenancy Act, not having been 

issued, sate was void— Suit was held to be within tune being governed 
by Article 120 ) 
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ttxII not come within the purview of this Article. 8 Even where an 
application in respect of a void sale purports to be one to set aside 
the sale, it is really one to obtain a declaration that the sale is void 
and, as such, is not governed by this Article. The undermentioned 
decisions will fall within this principle. 9 Such applications, however, 
are not entirely exempt from the law of limitation 10 They will he 
governed hy Article 181, tnfia, and must be brought within three 
years of the accrual of the right to apply 11 

Where, howevei, the salo is not void hut is only voidable, it can 
only be avoided by means of an application to set it aside and such 
application must be made within the period of 30 days prescribed 
by this Article. 13 The object of providing such a short period of 
limitation for the application is to see that titles arising from judicial 
sales are settled as soon as possible 11 

For instances of void and voidable sales, see the undermentioned 
eases. 1 * 

8. (193S) AIK 1038 Cal 113 (113, 116) ILB (193S) 1 Cal 280, Nxrode Halt 
It oy v Has Harcndra Nath 

(192S) UR 1028 Cal CO (62) 105 Ind Cas 65 55 Cal 9G, Monmatha. 

Nath Otiose ^ Luchmi Debt 

(1931) AIR 1031 Lai 886 (589) 132 Ind Cas 493, Sundar Das v. Nikla 
0 (1934) AIK 1934 All 314 (315) 151 Ind Cas 244, Narotam Das v Bhag- 
ican Das 

(1920) AIK 1020 Mad 402 (402, 403) . 43 Mad 313 . 5C Ind Cas 2G0, Scsha- 
ffiri liao v. Srecnuasa Bao (Property belonging to defendant 
exempted from decree — Bale of such property m execution — Sale is 
void ab tntfto ) 

10. (1032) AIR 1032 Cal 3S1 (381) : 137 Ind Cas 378, Surja Kanta Das v. 

Jogendra Nath Dull. 

[But see (1927) AIR 1927 Cal 781 (782) ■ 54 Cal C24 105 Ind Cas 
193, Umamoyee Dasya v Jalan Bexva (Sale being nullity, no 
question of limitation arises— View not correct }] 

11. (1020) AIR 1926 Pat 397 (398) : 07 Ind Cas 799, Bihan Lai Mitler v. 

Tanuk Lai Hander. 

See also cases m Foot-note C, nboie. 

12. (1923) AIR 1923 Mad 48 (49) . C9 Ind Cas 1001, Subramantjan Nambudrt 

v. V. K. P. Kammathi. (Deposit under O. 21, R. 85 paid beyond time 
and accepted by Court — Sale merely irregular and not a nullity ) 

18. (1919) A I R 1919 Bom 130 (131) : 43 Bom 735 . 53 Ind Cas 135, Baojx 
Baburao v. Bansilal Narayan. 

14. (1900) 25 Bom 337 (347, 349) . 27 Ind App 216 • 5 Cal W N 10 • 10 Mad 
L Jour SOS : 2 Bom L R 927 *. 7 Sar 739 (P C), Malkarjun v. 
Narhan. (Erroneous decision of Court as to who are legal represen- 


ted) AIR 1924 Mad 137 (138) : 47 Mad 525 : 77 Iud Cas 631, Para ma- 
nta Theiar v. Puluharttppa (Failure to bring on record legal 
representative ol deceased judgment-debtor — Sale irregular, not void ) 
(1022) AIR 1922 Mad 307 (309): 6S Ind Cas 6tyi,Bagunathasami v. Gopauj 


old.) 


Article 166 
Note 2 


(1695) ' 
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Article 166 _ Where an application to set aside a sale is within time under 

Note 2 this Article, it is not barred merely because it is made after the 
confirmation of the sale. 15 

The Article is subject to the general principle that limitation 
cannot begin to run before the accrual of the cause of action and 
that the Articles in the Schedule can only apply to cases in which 
the cause of action has arisen at the time specified in the third 
column of the Article as the starting point of limitation. (See Notes 
to Section 9, ante.) Hence, where the right to apply to set aside an 
execution sale arises subsequent to the sale (which is the starting 
point of limitation under this Article), this Article will not apply. 


(1925) AIR 1925 Pat 384 (386, 387) . 80 Ind Cas 141, Barhamdeo Nara- 
yan v. Saligram Sahay. (Do 

(1923) AIR 1923 Cal 802 (303) : 75 Ind Cas 190, Saradmdu v. Gosta 
Behan. (Purchase by decree-holder without permission of Court Is 
irregular, not void ) 

1 1916 ) AIR 1926 Bom 61 (63) : 41 Bom 357 : 30 Ind Cas 3, Ganesh 
Narayan v. Copal Vxshnu. (Do ) 

(1918) AIR 1918 Cal 171 (173) : 46 Ind Cas 221, Bam Kmkar Tewari v. 
Slhiti Bam Panja (Failure to serve notice under 0 21 R 22 makes 
sale void.) 

(1924) AIR 1924 Mad 431 (436) : 47 Mad 239 : 80 Ind Cas 92 (F B), 
Bajagopala Ayyar v. Bamanujachanar. (Do ) 

(1921) AIR 1921 Cal 609 (611) : Gi Ind Cas 47 6, Gurudas Biswas v. 
Bhowanipore Zamxndary Co , Ltd. (Do.) 

(1932) AIR 1932 Cal 381 (381) : 137 Ind Cas 378, Surja Kanta Das v. 
Jogendra Nath Dutta (Do ) 

■(1930) AIR 1930 Pat 153 (154) : 119 Ind Cas 891, Momuddm Metrea v. 
Mohammad Amin. (Do.) 

(1936) AIR 1936 Mad 205 (207) : 59 Mad 461 : 162 Ind Cas 150 (F B), 
Kanchamalai Pathar v. Shahajt Bajah Sahib. (Do) 

(1910) 5 Ind Cas 390 (394, 895) (Cal), Mrs. Leienia Ashton v. Madhabmoni 
Dasi. (Omission to serve notice under Order 21, Rule 22 makes the 
sale voidable ) 

(1924) AIR 1924 Rang 124 (125, 120) : 1 Rang 533 : 77 Ind Cas 868, Ma 
Pwa v. Md. Tambi. (Absence of attachment in execution sale — Salo 
is merely irregular and not void.) 

41916) AIR 1910 Mad 33 (35) : 33 Mad 1076 : 29 Ind Cas 314. Pasumarti 
Payidanna v. Ganti Lakshmxnarasamma (Minor legal representative 
of deceased judgment-debtor brought on record without bcing repre- 
sented by gnardian ad litem — Sale is void and need not be set aside ) 

(1934) AIR 1934 All 314 (315) : 151 Ind Cas 244, Narotam Das V. Bhag- 
wan Das (Salo by Civil Court, of agricultural land contrary to 
notification by Government under 8 63, O. P. 0 , requiring that such 
sale must be by the Collector— Salo is void ) 

(1910) G Ind Cas 713 (715) : 1910 Pun Re No. 40, Madho Lai v. Jawahir 
Singh. (Error in warrant of attachment is only a material irregularity 
— The sale is not void but voidable.) 

(1904) 31 Cal 385 (392), Eokil Smgh v. Edal Singh. (Omission to comply 
with the provisions of S. 290, 0. P. 0. of 1S82 (O. 21 R. 68) cannot 
nullify a sale ) 

(193S) AIR 1933 Cal 734 (736), Sari/a Khatoon v. Atnmannessa^ Bibi. 
(Absence of necessary notice under O. 21 R. 16 is not a mere irregu- 
larity but vitiates the whole execution proceedings and sale.) 

See also eases in Foot-Note (1) above. 

15. (1915) AIR 1915 Low Bur 97 (97) : 27 Ind Cas 650, Ivmail v. Fist ana Jan 
Chetty. 
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Illustration 

1. A certain property is sold in execution of an cx parte decree and 
purchased by the decrec.holder himself. Subsequently, the decree 
is set aside In such cases, tlio judgment-debtor is entitled to 
apply to set asido the sale. But, the application will be governed 
not by this Article, but by Aiticle 181, tnfta. The reason is that 
the right to apply m this case arises only on the setting aside 
of the cx pailc decree, I e , subsequent to the time specified in 
the Article as the starting point of limitation 16 

2. A certain property was sold first to A in execution Then, before 
the confirmation of tho sale, the samo propeity was sold to B. 
The sale to A was then confirmed. B thereafter applied to have 
the sale to himself set aside on tho ground that the judgment- 
debtor had no saleable interest in the property. It was held 
that B’s application was not governed by Article 166, but by 
Article 181, tho reason being that before the confirmation of the 
sale to A, B had no right to apply to set aside the sale at all. 1 ' 
In other words, B's right to apply only accrued aftei the time 
specified m tho Articlo as the starting point of limitation 

The Article is a general provision and cannot override the special 
provisions of any particular Section or Rule of the Civil Procedure 
Code to the contrary. Thus, under Order 34 Rule 5 of the Code, a 
judgment-debtor can, after depositing the requisite amount, have 
the sale under a mortgage decreo set aside at any time befoie the 
confirmation of the sale, although the period of thirty days pres- 
cribed by this Article may have expired ls 

3. “Under the same Code.” — These woids refer to the Civil 
Procedure Code of 1908, which is mentioned in tho pievious Aiticle, 
viz , Article 165 It has been held that an appeal undei the Civil 
Procedure Code does not mean only an appeal the right to prefer 
which is conferred by the Code itself and that the expiession would 
include an appeal the procedure with respect to which is governed by 
the Code. 1 On the same reasoning, it is conceived, that an application 
under the Code will include an application the procedure in respect 
of which is governed by tho Code, though tho light to make the 
application is not confened by tho Code See also Note 10, infia. 

4. “To set aside.” — See Note 2 above 

4a. Void sale — Application in respect of. — See Note 2 above. 

5. “Decree." — Seo Note 9, i»/ra 

10 (1919) AIR 1919 Bom 175 (175, 17G) 43 Bom 235 4S Ind Cas 130, 
Shnbat Baby a Suaim v Yeshu Chioo Nayakin 

17. (1910) C Ind Cas SOI (SOG) (Cal), Copal Saran Karayan Svigh v. Mahomed 

Sheikh Ashhan 

18. (1937) AIR 1937 Mad 5G0 (5C1) 172 Ind Cas 217, Subramanya Asan v. 

Itaviasuam t Piltm 

Note 3 

1 (18SG) 13 Cal 221 (224), Aga Mahomed Hamaiam \ Cohen. 

(1920) AIR 1920 Mad 407 (409) 43 Vlad 51 53 Ind Ca* 405, Ramasvramx 
Pdlai \ . Tahsildar of Madura 


Article 166 
Notes 
2—5 
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Article 166 6. Adjustment of decree after sale - — Application to record 

Note 6 adjustment and set aside sale — Limitation. — Suppose, after the 
expiry of the period of limitation prescribed by this Article, an 
application is made to the Court alleging an adjustment of the decree 
subsequent to the sale, and praying that such adjustment should be 
recorded and certified and that the sale should be set aside Can the 
adjustment be recorded and the sale set aside ? The answer to this 
question depends on whether the purchaser is a stranger or is the 
decree-holder himself. In the former case, the adjustment of the 
decree as between the decree-holder and the judgment-debtor cannot 
. affect the rights of the auction-purchaser and the sale cannot be set 
aside on the ground of such adjustment 1 The only way in which 
such a sale can be got rid of is by means of an application under 
Order 21 Rule 89 within the period of limitation prescribed by this 
Article. 2 In Nanhelal v. Umrao Singh, 3 the Privy Council observed 
as follows ; 

“In the first place, Ordei 21 Rule 2, which provides for 
certification of an adjustment come to out of Court, clearly 
contemplates a stage in the execution proceedings when the 
matter lies only between the judgment -debtor and the decree- 
holder and when no other interests have come into being. When 
once a sale has been effected, a third party's interest intervenes 
and there is nothing in this Rule to suggest that it is to be 
disregarded. The only means by which the judgment-debtor can 
get rid of a sale which has been duly carried out, are those 
embodied in Rule 89, viz., by depositing in Court the amount for 
the recovery of which the property was sold, together with five 
per cent, on the purchase. money which goes to the purchaser 
as statutory compensation, and this remedy can only bo pursued 
within thirty days of the sale : See Article 166, Schedule 1, 
Limitation Act, 1908.” 

But, where the decree-holder himself is the purchaser, there being 
no third party's interests to be protected, the adjustment of the 
decree, though made after the execution sale, can be recorded under 
Order 21 Rule 2 of the Code and the sale set aside. 4 The expiry of 

Note 6 

1. (1931) AIE 1931 P C 33 (85) : ISO Ind Cas 68G : 58 Ind App 50 : 27 Nag 

L R 95 (P 0), Nanhelal v Umrao Singh 

(1934) AIR 1934 Lah 503 (509) : 15 Lah 801 : 149 Ind Cas 445, Oulab 

Singh v Riskan Singh 

(1932) AIR 1932 Lah 238 (239). 137 I C. 735, Saha Nand v. Jhangt Bam. 

(1011) 10 Ind Cas 148 (150, 151) (Cal), Bibi Sharfan v. Mahomed Habi* 

buddin 

(1928) AIR 1929 Nag 13C (138, 143) : 109 Ind Cas 449, KalnruJdm v. 

Krishna Kao. 

2. (1931) AIR 1931 P C 33 (35) 180 Ind Cas C8G : 5S Ind App 50 : 27 Nag 

L R 95 (P C), Nanhelal v. Umrao Singh. 

3. (1931) AIR 1931 P 0 S3 (35, 3G) : 130 Ind Cas CSC ; 53 Ind App 50 : 27 Nag 

L R 95 (P C) 

4. (1928) AIR 1928 Pat 40 (43) . 104 Ind Cas 753, Shivaram Sand v. Mann 

Lai Khemha. 
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the period of 30 dajs prescribed by this Article would be no bar 
to such a procedure. 5 Tho reason is that where the parties to a 
proceeding enter into a laicful compromise, the Court is bound to 
recognise and give effect to such a compromise without going into 
the question as to whether tho lelief granted to either party by 
such compromise is Inrred by limitation or not. (See Note 20 to 
Section 3, ante ) 

Where one of tho terms of the adjustment in such cases (i e. 
cases m which the decree-holder himself is tho purchaser) is that 
the judgment-debtor must, as a condition of the adjustment being 
recorded and the sale being set aside, deposit in Court or pay to the 
decree-holder within a particular date, a certain amount, the Couit 
cannot extend the time so fixed except with the consent of the 
parties.® 

7. Application under Order 21 Rule 89, Civil Procedure Code. 
— This Article applies, inter alta, to an application to set aside a 
sale under O 21 R 89 of the Code, 1 which must, therefore, be made 
within thirty days of the sale O. 21 R 92 requires that in such 
cases the deposit required by Rule 89 must be made within thirty 
days of the sale Hence, it is necessary that both the application ind 
the deposit required under Rule 89 must be made within 30 days of 
the sale. 2 Where, however, tho fact that the deposit js made after 
the expiry of 30 days from tho sale is due to the fault of the Court 
or its officers and not of the applicant, the deposit must be held to 
be in time, on the principle contained in the maxim actus curia 

(1931) AIR 1931 Lah 508 (509) 15 Lab 801 149 Ind Caa 445, Gulab Singh 
v Kishan Singh 

(193G) AIR 193G Oudh 55 (50) 11 Luck 418 157 Ind Cas 803, Hand 

Kumar v Magsood Ah 


C. (1917) A I R 1917 Tat 344 (344) 39 Ind Cas GG4, Jtameshuar Misser s. 
Sureshwar Miner. 

Note 7 

1. (1931) AIR 1931 P C 33 (35, 3G) 130 Ind Cas CSG 58 Ind App 50 27 Nag 

Channappa v. 
ih 

2 (1931) AIR 1931 1* C 33 (35, 3G) 130 Ind Cas G86 5S Ind App 50 27 
Nag L R 95 (P C), Kanhelai \ Vmrao Singh 
(1917) AIR 1917 Mad 17G (17G, 177) 33 Ind Cas 99G, Tannisami Theiarr 
Penyasamt Thetar 

(1929) A I R 1929 Nag 10 (11) 10G Ir.d Cas 5G3, Sadashco v Narayan 
(1937) AIR 1937 Tat 113 (115) 10 Pat 202 1C9 Ind Cas 4S3 (F B), Bhag- 
ttat Mi rain v Srtmias 

(1915) AIR 1915 Low Bur 97 (97) 27 Ind Cas G5C, Ismail Ah v Fj«a- 
nandan Chelty 

[See (1913) 19 Ind Cas 475 (47G) 37 Horn 337, Ganesh Bab Kail v. 
TV7ia! Unman Mahalya (The deposit need uot be sufficient to 
meet the claims of other decree holders who mac be entitled to 
rates! 1e distribution )] 


Article 166 
Notes 
6-7 
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Article 166 
Notes 
7-8 


itcminem giavabit (an act of the Court shall prejudice no man). 3 

The mere deposit of the amount required under Rule 89 -within 
thirty days of the sale will not prevent the bar of limitation under 
this Article. In order to prevent such bar, there must be an applica- 
tion to set aside the sale within thirty days from the sale. 1 But, the 
application need not be in writing, 5 nor need it be signed. 6 It may be 
oral. In the undermentioned case 7 it was held that an application 
under Rule 89 was good though it did not contain an express prayer 
for the setting aside of the sale. 

8. Application on ground of judgment-debtor haying no 
saleable interest in the property — Limitation. — Where 
property, in which the judgment. debtor has no saleable interest at 


3 (1922) AIR 1922 All 195 (196) : 67 Ind Cas 321 .Durga Prasad v. Bobu Lai. 
(1915) AIR 1915 All 414 (415) • 37 All 591 : 30 Ind Cas 186, Munnalal v. 
Radha Kishan. 

(1930) AIR 1930 Cal 249 (250) : 126 Ind Cas 207, Rangim Sundarx v. Hxra- 
lal Biswas. 

/injix ■»<) rs- iwa /pn«\ " n <; x ; 

I’ : » 



4 


5 


G. 

7 . 


(1910) 7 Ind Cas 52 (54) (Cal), Palturam Sxngh v. Kaminx Mam Dassx. 
(1934) AIR 1934 Lah 875 (876) : 155 Ind Cas 603, Bull Ram v. Sardar 
Sxngh. 

(1926) AIR 1926 Nag 331 (331) : 96 Ind Cas 376, Raotmal v. Amarsmgh . 
[See also (1906) 9 Oudh Cas 214 (216), Badhe Lai y. She o Prasad. 
(1903) 0 Oudh Cas 68 (71), Ram Nath v. Murlidhar. 

(1934) AIR 1934 Pat 336 (339) • 13 Pat 641 : 151 Ind Cas 618, Laclinn 
Ojha v. Bam Ran Bxjay Prasad Singh.] 

(1911) 9 Ind Cas 33 (33) (All), Mathura Prashad v. Ram Lai. 

(1919) AIR 1919 Bom 130 (131) : 43 Bom 735 : 53 Ind Cas 135, RaojxBabu • 
rao v. Bansilal Narayan. 

(1925) AIR 1925 Mad 639 (640) • 87 Ind Cas 437, Pachiayal v. Tallimuthu 
Velan. 

(1922) AIR 1922 Mad 63 (83) : 66 Ind Cas 44, Venkatasubba Rao V. Nara - 
yana Rao 

(1917) AIR 1917 Mad 662 (6G2) : 32 Ind Cas 783, Venkata Narasiviha v. 

, Lakshtnx Narasimha. 

(1917) AIR 1917 Mad 225 (226) : 32 Ind Cas 45, Parat Veethl Seethi v. 
Ambalalh Vtettxl Kolathur Ahmad. 

(1925) AIR 1925 Oudb 411 (412) : 87 Ind Cas 722, Ram Aular y. Sheo Piary 


Lai. 

[But compare (1905) 7 Bom L R 263 (264, 265), Mathujx ''.Kondaji. 
(Decision turning on construction of S. 310 A of the C. F. 
of 1882 )] 

(1929) AIR 1929 All 593 (596) : 119 Ind Cas 103 : 51 All 910, Dip Chand v. 
Sheo Prasad. 


(1912) 13 Ind Cas 404 (405) (All), Sarna* Begam v. Haider Shah. 

(1925) AIR 1925 Mad 909 (910) : 86 Ind Cas 498, Murugatipa Asarx v. 
Shanmuga Mudaliar. 

(1914) AIR 1914 Mad 209 (209) : 22 Ind Cas 291, Mar tappa Annam V. 


Bariliara Iyer. 

(1914) AIR 1914 Mad 209 (209) : 22 Ind Cas 291, Mariappa Annam v. 
HoriJiam Iyer. 

(1928) AIR 1928 Nag 111 (111) : 106 Ind Cas 833, Ronya v. Bahram. 
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tbe time of the sale, is sold, the sale is not a nullity so far as tho 
purchaser is concerned. Hence, an application by the purchaser to set 
aside a sale on the ground that tho judgment-debtor had no saleable 
interest in the property is governed by this Article. 1 Where tho 
purchaser is tho decree-holder himself and he does not apply to set 
aside the sale within tho period prescubcd by this Article, he cannot 
thereafter ignore tho sale and applj again for execution of the decreo 
as if the prior sale was a nullity 2 But, where property belonging 
to A (who is a party to tho suit) is sold m execution of the decree 
against B, and A applies under Section 47 of the Civil Procedure 
Code for relief in respect of such sale, his application is not one to 
set aside the salo but is one to declare it void and not binding on him 
and hence is not governed by this Article 8 

9. Sale in insolvency proceedings— Applicability of Article. 
— There is a conflict of decisions as to the applicability of this Articlo 
to an application to set aside a sale in insolvency proceedings. In the 
undermentioned case, 1 it was held by the Nagpur Judicial Commis- 
sioner’s Court that the provisions of Order 21 are applicable to such 
sales and that, therefore, an application to set aside tho sale being 
one under tho Civil Procedure Codo, this Article applies to such an 
application But tho Punjab Chief Court has taken a different view, 
its reason being that a 6ale in insolvency proceedings is not one 
“in execution of a decree” as contemplated by this Article. 2 It is 
submitted that the latter v iew is correct. 

Note 8 

1 (1935) AIR 1935 All 889 (891) 15C Ind Cas 389, Oultan Lai v Shco 

Charan Lai. 

(1922) AIR 1922 Dorn 205 (20C) 40 Dora 833 G7 Ind Cas 360, Baluant 
Banganath v Bala Main 

(1923) AIR 1923 Cal 85 (88) 50 Cal 115 70 Iud Cas G0C, Malar Ah v. 
Sarfaddm 

(1935) AIR 1935 Mad 310 (311) 159 Ind Cas 993, Eeshaian v. Bipa - 
thumma 

(1927) AIR 1927 Mad 835 (838) 101 Ind Cas G14, Jagannadha Bao v. , 
Basawayya 

(1927) AIR 1927 Mad 391 (395) 50 Mad G39 100 Ind Cas 522, Mtilhu 
Kumarasamta Ptllat v Mulhusamt Theian 

(1930) AIR 1930 Oudh 148 (152) 124 Ind Cas Gil 5 Luck 552 (F B), 
Bhadxir Singh v. Bam 1'hal 

2 (1936) AIR 193G Pat 97 (99, 100, 101) 1G0 Ind Cas 1049 15 Pat 303 

(P B), Surtndra Kumar v Sricliand Mahata. 

(1935) AIR 1935 Mad 340 (341) . 159 Ind Cas 993, Kesliavan v. Bipa- 
thumma 

(1927) AIR 1927 Mad 835 (837) . 104 Ind Cas G14, Jagannadha Bao v. 
Basaiayya 

(1927) AIR 1927 Mad 394 ( 395) 50 Mad C39 100 Ind Cas 522, MnfTiu 
Kumarasamiah Ptllat v. MuCmsanu Theian 

3. (1938) AIR 1938 Cal 113 (115, 11G) . I L R (1936) 1 Cal 280, X trade Kah 
Boy \ Ilarendra Nath. 

Note 9 

1 (1927) AIR 1927 Nag 2G2 (2G3) 102 Ind Cas 543, Balajt v. Copal Malt 
(Following AIR 1921 Nag 25.) 

2. (1914) AIR 1914 Lali 209 (209) : 23 Ind Cas 397, A/eal All v. Amar Ah. 
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Notes 
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-Article 166 
Notes 
10-11 


10. Applicability of Article to application to set aside sale 
under Section 173 of the Bengal Tenancy Act.— There is also 
a conflict of decisions as to the applicability of the Article to an 
application under Section 173 of the Bengal Tenancy Act to set aside 
a sale. According to the High Court of Calcutta, such an application 
is cognizable under Section 47” of the Civil Procedure Code and is 
therefore governed by this Aiticle. 1 According to the High Court of 
Patna, on the other hand, such an application i3 not one under the 
Civil Procedure Code and is therefore not governed by this Article. 2 

11. Parties to application to set aside sale — Effect of 
joining them after limitation. — There is a conflict of decisions as 
to whether an application to set aside a sale in which the auction- 
purchaser or the decree-holder is not joined as a party within the 
period of thirty days from the date of the sale but is so joined after- 
wards, is barred by limitation. Accoiding to one view, the decree- 
holder and the auction -purchaser are necessary parties to an 
application to set aside an execution sale and so, where either of 
them is not joined as party to the application till after the expiry of 
period of limitation, the application is barred. 1 But, according to the 
other view, the law only requires that notice should be given to the 
parties affected by an application to set aside a sale and it is not 
necessary that they must be joined as parties to the application. 3 
(See Order 21 Rule 92 Proviso ) It is submitted that the latter 

Note 40 

1. (1925) AIR 1925 Cal 351 (352) 51 Cal 1014 : 82 Ind Cas 822, Hanpada 

Haidar v. Baradaprosad. (Following 24 Cal 707.) 

2, (1927) AIR 1927 Pat 177 (177, 178) : G Pat 3GG : 101 Ind Cas 564, Ananta 

Charan Padhan v. Ntmai Bahubalendra. (Case relating to applica- 
tion under S. 227 of Iho Orissa Tenancy Act which corresponds to 
6. 173 of Bengal Tenancy Act. Dissenting from AIR 1925 Cal 351 
cited above ) 

(1016) AIR 1916 Pat 30 (30) : 38 Ind Cas 209, Chandramma Boi v. Maha- 
raja of Dumraon . 

Note 14 

1. (1891) 1891 All W N 121 (121), Karamat Khan v. Mir Ah Ahmed, 

(1893) 15 All 407 (409) : 1893 All W N 173, Ah Ganhar Khan v. Bansidhar. 

(1919) AIR 1919 Cal 510 (510) : 50 Ind Cas 5, Ajuddin Ahmed v. Khodo. 
But. 

(1928) AIR 1928 Cal 189 (190) : 107 Ind Cas 733, Satuh Chandra v, 
Bakhal Chandta. 

(1919) 37 5Iad L Jour 25 (26) (N It c). 

(.1930) AIR 1930 Pat 318 (318) : 9 Pat 310 : 125 Ind Cas 570, Bameshwar 
— - Singh v. Mongol Ptasnd 

(1921) AIR 1921 Pat 493 (49s) ■ G2 Ind Cas Gl, Ml. Sunnlra Ktitr v. 
Damn Dal. 

(1929) AIR 1929 All 593 (595) : 119 Ind Cas 103 : 51 All 910, Dipchand v. 
Shea Prasad. 

(1935) AIR 1935 Ca! 502 (502, 503) : 02 Cal 2 SO : 157 Ind Cas G37, Uadha 
Kis'on Mahesrt v. Tansuh Mahesn. 

(1923) AIR 1923 Cal 394 (39G) • 82 Ind Cas 77G, Bajchandra Das v. Kala- 
hanta Das. 

(1897) 1897 Pun Re No 3, Seicah liatn v. Knndan Lai. 

(1928) AIR 1929 Lah 418 (414) : 107 Ind Cas 494, Xirjw Bam v. Kand Cal. 

(1923) AIR 192S Inh 414 (417) : 103 Ind Cas 391, Manigtr v. Ilatarigir. ■ 
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view is correct. There does not seem to be any provision in the Code 
for naming parties in applications. 

See also the undermentioned cases. 3 

12. Notice to persons affected by application to set aside 
sale — Limitation. — Under the proviso to Order 21 Rule 92 sub- 
rule 2 of the Civil Procedure Code, no order setting aside a sale in 
execution of a decree shall be made unless notice of the application 
to set aside the sale has been given to all persons affected thereby. 
The period of limitation prescribed by this Article only refers to 
an application to set aside a sale and does not refer to the notice 
abovementioned. Hence, where an application to set aside a sale has 
been made within the period of thirty days from the date of the 
sale, the sale may be set aside although the notice required by the 
above provision is given after the expiry of such period. 1 

13. Application by notice of motion, when deemed as made. 
— See Note 3 to Article 183 infra. 

14. Suit to avoid sale treated as proceeding under Section 
47, Civil Procedure Code — Limitation. — Where a suit to avoid a 
sale is treated as a proceeding under Section 47 of the Code of Civil 

(1914) AIR 1914 Oudh 307 (307, 803) : 17 Oudh Cas 306 : 25 Ind Cas 907, 
Ghasanfar Husain v. flaw Rattan. 

(1933} 143 Ind Cas 552 (555) (PB) (Cochin), Anlha Allas v. Ananthasanhara 

(1932) A^R 1932 Pat 255 (25G) 11 Pat 504 139 Ind Cas 810, Nitai Dutta 
v Bishun Lai Sao 

(1930) AIR 1930 All 167 (ICS) 124 Ind Cas 23, J\t Singh t Daulaha 
Tamta (A judgment-debtor making an application to set aside a sale 
under O 21 R 69 need not show the name of the auction-purchaser 
in the array of parties ) 

[See (1924) A I R 1924 Pat 37 (38) 2 Pat 800 75 Ind Cas 430, Mt 

Zamab Bibi v Paras Nath ] 

3 (1932) AIR 1932 Cal 733 (733) 140 Ind Cas 446, Sailabala Dassi v 

Ealipada Bancrjee (An application to set aside Bale in execution 


Note 12 

I. (1924) AIR 1924 Pat 87 (37, 38) 2 Pat S00 75 Ind Cas 430, Alt Zamab 
\ Paras Nath 

(1920) A I R 1926 Tat 2CC (267) 94 Ind Cas 31, Ishuardas Martian v. 
Bisesuar Lai 

(1928) AIR 1928 Lah 413 (414) 107 Ind Cas 494, Kirpa P.am v Nand 
Lai 

(1922) AIR 1922 Oudh 129 (130) 08 Ind Cas 238, Abdur Rahman v Har 
Narai/an 

(1918) 19 Ind Cas 475 (476) 37 Bom 3S7, Gancsh Bab Naik i Vithal 

Taman Mahalya 

(1929) AIR 1929 Mad 763 (764) 52 Mad 861 121 Ina Cas 855, Narayana 
Sahu v Pctamnia 

(1932) AIR 1932 Tat 255 (25f.) 11 Tat 501 139 Ind Cas S10, A’i/oi Dutta 
\ Bishnn Lai Sao 
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Procedure, the period of limitation applicable is that applicable to an 
application tinder Section 47 1 and the application must be deemed, 
for purposes of limitation, to have been filed on the day on which the 
suit was instituted. 2 

45. Setting aside of sale under inherent power — Limitation. 

— As seen in Note 28 to Section 3 ante, the law of limitation does 
not apply to what the Court does in the exercise of its inherent 
power. Hence, where the Court has inherent power to set aside a 
sale, this Article does not apply and the Court can set aside the sale 
in the exercise of such power although the period of limitation under 
this Article may have expired. 1 

16. Fresh ground for setting aside sale, if can be urged 
after limitation. — Where an application to set aside a sale is made 
in time, new 'grounds of objection to the Bale cannot bo urged for the 
first time after the expiry of the period of limitation for filing an 
application to set aside the sale. 1 The reason is that the preferring 
of such objections must be treated as a fresh application. But, 
where any grounds have been already raised in the original applica- 
tion, further particulars of such grounds can be given after the expiry 
of the period of limitation undor this Article. 2 

17. Extension of time under this Article — The period of 
limitation fixed by this Article cannot be enlarged except under the 
express provisions of the Act. 1 The Court has no power to extend such 

Note 14 

1 . ' 

(1921) AIR 1921 Bom 285 (288, 289) : 45 Bom 174 : 58 Ind Cas 231, 
Shaichand Kir par am v. Banchhoddas Manchharam. (Do.) 

(1927) AIR 1927 Cal 614 (615) : 54 Cal 419 : 103 Ind Cas 233, Umapati 
Mukerjee t. Sheikh Scdeman. 

(1900) 22 All 376 (377) : 1900 All W N 129, Lalman Das v. Jagannath 
Singh. 

2. (1935) AIR 1935 Cal 15 (17) : 155 Ind Cas 843, Proliia Sundari Debi v. 
Sarada Charan Goho. 


Note 45 



V '* Chetliar v. Data Sahib. (Party guilty of laches— Inherent 
power cannot bo exercised in his favour )] 


Note 46 

1. (1932) AIR 1932 Inh 576 (576) : 140 Ind Cas 715, Yollarl Brothers of 

Karachi v. Ghulam Uamdam. 

2. (1926) AIR 1926 All 305 (305, S0C) : 92 ‘Ind Cas 4G7 : 48 All 2SC, Bam 

Snran Das v. Girdhan Lai. 


Note 17 

1. (1925) AIR 1925 Cal 515 (516) : 78 Ind Ca3 149, Ginbala Dasi t. Tarah 
Hath Jatan. 
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period. 3 Hence, tho facb that tlio Court fixes a date beyond thirty 
days from the salo for hearing objections to the sale will not enablo 
an application to set aside tho salo being made after the expiry of 
the thirty days’ period prescribed by this Article. 3 

Section 5 ante will only apply to an application to set aside a 
sale in execution where tho Section has beon made applicable to such 
application by or under any enactment for the timo being in force. 
Hence, where the Section has not been so made applicable, the Court 
has no power under the Section to admit such an application after 
the jieriod of thirty days prescribed by this Article.* 


(1314) AIR 1314 Cal 723 (723) . 24 Ind Cas 243, Jotmdra Mohun v. Bra- 
jendra Kumar. 

(1932) AIR 1932 Cal 8S1 (331) : 137 Ind Cas 378, Surja Kanta. Das v. 
Jogendra Nath Dull. 

(1919) AIR 1919 Lah 422 (122, 423) : 50 Ind Cas CIO, Asa Hand v. Jhang t 
Ram. 

(1933) A r R 1933 Rang 8 (9) • 117 Ind Cas 130, Mating Lot v. Mating 
Kyaxa Tha 

(1923) AIR 1928 Rang 2SC (2S6) C Rang 490 : 113 Ind Cas 810, Mahomed 
Cassim y A J David 

(1920) AIR 192G Lah 639 (640) 96 Ind Cas 377, Muhmmad Dm v. 

Sharanpat. 

(1917) AIR 1917 Pat 344 (314) . 39 Ind Cas CC4, Rameshwar Mtsser v. 
Sureshuar Mtsser 

(1696) 1 Cal 77 N 67 (70), Eaitash Chandra ffoldar v. BiswmatH Parawiame. 
(1918) AIR 1918 Cal 77 (78) : 48 Ind Cas 970, ^6 ha Munshi v. Komu 
Molla. 

[See (1907) 1907 Pun Ro No. 92, Girdhan Lai v. Shago ] 

2. (1934) AIR 1931 Lah 875 (876) : 155 Ind Cas 603, Butt Ram v. Sardar 

Singh (Time cannot be extended under S 148, 0. P C.) 

(1911) 10 Ind Cas 149 (152) (Cal), Bi6» Sharofan v. Mahomed Eabibuddin. 
(Do ) 

(1931) UR 1931 Pesh 25 (26) 118 Ind Cas 1032, Bhagchand v Mt Najab 

Sultan (Do ) 

(1935) AIR 1935 Rang 466 (171) 13 Rang 595 . 159 Ind Cas 945, K. P. L. 

S S Chettiar v Official Receiver, Ramnad (Inherent power of the 
Court cannot bo invoked to override the time prescribed by the 
Limitation Act ) 

(1921) A I R 1921 All 668 (669) 4G All 631 • 79 Ind Cas 997, Tola Ram v. 
Patina Lai (Do ) 

[See (1929) AIR 1929 All 485 (492) 121 Ind Cas 552, Baldeo Prasad 
v SoUideo Prasad. (Do ') 

(1917) AIR 1917 Had 17C (177) 33 Ind Cas 996, ranmsaros Thetar 
v. Penayasuami Theiar (Court has no inherent power to 
extend the period for depositing the amount under O 21 R 69, 
C P. C )] 

3. (1920) AIR 1920 Lah 71 (71) 57 Ind Cas 224, Genda Mai v. JIwBsht Ram. 
4 (1934) A I R 1934 All 314 (314) 151 Ind Cas 214, Narotam Das v. Bhagwan 

Das 

(1911) 10 Ind Cas 118 (152) (Cal), Bib» Sharofan v Mahomed Tlabibuddm. 
(1919) AIR 1919 Lah 422 (422) • 50 Ind Cas CIO, Asa Nand y. Jhangt 

(1919) AIR 1919 Lah 152 (151) 51 Ind Cas 447, Bashi Ram v, Hassan 
Muhammad 

(1925) AIR 1925 Oudh 411 (412) 67 Ind Cas 722, Ram Autar v. Sheo 

Piarejf Lai. 

(1931) \ I R 3031 Pe^h 25 (26) . 143 Ind Cas 10S2, Dhag Chand y. Mt. 
Najab Sultan. 
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Article 166 As Section 6 ante only applies to suits and applications for 
Note 47 execution, it does not apply to an application to set aside a sale in 

execution and hence, the minority or other disability of the applicant 
will not affect the period of limitation for such an application. 5 
XJnder the Act of 1877 the law was different on this point. Section? 
of that Act (which corresponded to Section 6 of the present Act) 
applied to all applications and not only to applications for execution 
and hence, it was held that the minority or other disability of the 
applicant was a ground for extending under that Section the period 
of limitation for an application to set aside a sale. 6 

The time occupied in obtaining a copy of the report of the sale 
officer cannot be excluded in computing the period of limitation under 
the Article/ The reason is that Section 12 ante which provides for 
tho exclusion of time requisite for obtaining copies in certain cases 
does not apply to a proceeding to sot aside an execution sale. 

Section 13 ante which provides for the exclusion of the time 
during which the defendant lias been absent from British India 
applies only to suits and lienee does not apply to an application to 
set aside a sale.® 

Under clause 2 of Section 14, ante, tho applicant will be entitled 
to the exclusion of the time occupied by a prior application by him 
to set aside the sale, where such application has been prosecuted 
in good faith in a Court which, from defect of jurisdiction or other 
cause of a like nature, is unable to entertain it. Where, however, 
there has not been a bona fide mistake of jurisdiction on the part of 
the applicant, 9 or where the prior application has not been made to a 
Court, 10 he will not be entitled to any exclusion of time under the 
Section. 

Where the period of limitation prescribed by this Article expires 
on a day when the Court is closed, the application may ho made, 

6. (1935) AIR 1935 Pat 450 (450) : 159 Ind Cas 253, Bholanath v. lit. 

Sayedalunnissa Begum. 

G. (1911) 11 Ind Cas 401 (402) (Cal), Fatil Karim v. Ananda Mohan. 

(1687) 9 All 411 (413) : 1887 All W N 58, Baldeo Singh v. Kishon Lai. 

(1910) G Ind Cas 4S8 (489) (Lab), Gujjar Mai v. Sita Bam. 

[See (l' w " ' T ' 3 * ' T -- T ” ’ 17 T * M “ 


aci n 

7. (1929) AIR 1929 All 593 (5%) : 51 All 910 : 119 Ind Cas 103, Dipchand v. 

Sheo Prasad. 

8. (1860) 8 All 185 (1SG), Ahsan Khan v. Ganga Bam. 

9. (1699) 23 Bom 531 (535) : 1 Bom L R 33, Narayan v. PasulKhan. (Appli- 

cation to Collector to set aside sale— Second application to Civil Court 
after limitation ) 

10 See (1920) AIR 1920 Bom 130 (130) • 44 Bom 50 : 51 Ind Cas G70, Tipan- 
if- . - - r * ’ (Collector or 

. ■ 'Court'.) 

• Gadtgarr* 
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under Section 4 ante, on the day on which the Court re-opens. 11 

See also Note 18 below. 

18. Computation of limitation under the Article — Effect 
of fraud. • — • By virtue of Section 18 ante, wheio an applicant for 
setting aside a sale has been kept from the knowledge of his right to 
apply by the fraud of the opposite party, he will be entitled to have 
the period of limitation reckoned from the date when lie became 
aware of the fraud 1 In order to claim the benefit of Section 18, two 
factors are necessary • 

(1) there must be fraud by the opposite party, 2 and 

(2) such fraud must have resulted m the applicant being 

kept from the knowledge of liis right to apply. 3 

Hence, the mere fact that the applicant was unaware of the sale 
proceedings is not sufficient to attract the provisions of Section 18. 
It must be established that such ignorance on his part was brought 
about by the fraud of tho opposite party 4 Conversely, the fact that 


11 (1939) AIR 1938 Com 209 (209, 210) 175 Ind Cas 221, Yecrayya Chan - 
napprt \ Iratappa Matagi 

(1933) AIR 1933 Cal 686 (386) 60 Cal HOC . 117 Ind Cas 797, Jnanendra- 
Kumar \ Amntahrishna Dutta 

[ See also (1903) 6 Oudh Cas 68 (70), Bam Nath v. Mur It Dhar. 
(Deposit under Order 21 Rule 89 mado on re-opcniBg day is 
sufficient ) 

(1922) AIR 1922 All 195 (196) • 67 Ind Cas 321, Durga Prasad v. 
Babxi Lai. (Do ) 

(I90G) 9 Oudh Cas 214 (215), Badhc Lai v. Slieo Prasad. (Do.) 
(1890) 19 All HO (140) 1897 All W N 7, Basin r-ud-dm v JUon 

Smgh (Do )) 

Note 18 

1. (1923) AIR 1923 Ml 282 (283, 284) 45 All 31G 71 Ind Cas 631, Slteo Bam 

Eocn v Ihaviunmsa Btbt 

(1914) A I R 1914 Lah 209 (209) 23 Ind Cas 397, Afeal Alt \ Await Alt 
(1910) A I R 1916 All 184 (185) • 35 Ind Cas 473, Nastr Husam v. Kanhaya 
Lai 

(1899) 2G Cal 539 (545) 3 Cal W N 403, Hira Lai Ghoso v. Chundra Santo 
(1924) 23 Cal W N 50 (56) (S N ) 

(1929) AIR 1929 Nag 305 (310) 116 Ind Cas 65, Sanicraixn v. Bap ana. 

2. (1919) A 1 R 1919 Lah 152 (154) 51 Ind Cas 447, Basin Bam v H assan 

Muhammad 

(1922) AIR 1922 Pat 507 (510) 77 Ind Cas 957 2 Pat 05, Bamdhurt 

Chowdhuri v Deonandlian Prasad Singh 
(1696) 1 Cal W N G7 (70), Eatlash Chandra Ilaldai v. Bissonath Parama- 

(1932) AIR 1932 Cal 627 (029) 140 Ind Cas 732, Ga Istaun v. Mali am mad 
H ttsatn 

3. (1921) AIR 1921 Pat 145 (147) 01 Ind Cas 623, Babu Das Narayan Singh 

v. Muhammad Yusuf 

(1929) AIR 1929 Rang 62 (63) 7 Rang 104 117 Ind Cas 63, Bonrammah 
v. .4. NAN Chettiar 

(1911) 11 Ind Cas 438 (442) (Cal), P.udrananda TJiakur v. Putin Chand 
Lai 

(1912) 10 Ind Cas 464 (465) (Cal), Narayan Sahu v Damodar Dus 

4. (1925) AIR 1925 Cal 515 (51C) . 78 Ind Cas 149, Gtnfcafa Dost v. Tarak 

Nath. 
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Article 466 the apposite paity Las been guilty of fraudulent conduct is not 
Note 18 sufficient to extend the period of limitation for the application. The 

*■ * • - fraud must Lave resulted in the applicant being kept in ignorance 

of his right to apply. Thus, the fact that the opposite party has, 
by fraud, induced the applicant not to apply within the period of 
limitation is not sufficient to extend limitation under the Section. 5 
, "Where an execution sale is sought to be set aside on the ground 
of fraud in the course of the execution proceedings leading up to the 
sale, and such fraud also has resulted in the applicant being kept 
from the knowledge of bis right to apply, it is not necessary to 
prove any independent fraud in order to entitle the applicant to 
an extension of limitation. In other words, fraud antecedent to the 
sale may also be a ground for the extension of limitation, if by such 
fraud the applicant has been kept from the knowledge of his right 
to apply. 0 A contrary view, however, has been taken in certain 
decisions 7 in which it lias been held that in order to entitle an 
applicant to an extension of limitation on the ground of fraud, the 
fraud must be one committed after the sale and not merely one 
committed in bringing about the sale. It is submitted that such a 
view is not correct. There is no reason, on the wording of Section 
18, to restrict the fraud contemplated by that Section to fraud 
committed after the accrual of the cause of action. In fact, as seen 
in Note 2 to Section 18, it would be violating the provisions of 
Section 9 to hold that where there is no fraud sufficient to extend 
the period of limitation at the time of the accrual of the cause of 
action and consequently limitation begins to run, the occurrence of 
fraud subsequently will stop the lunning of limitation. 

Where the applicant lias been kept in ignorance of his right to 
apply by the fraud of the opposite party, the applicant is entitled to 
have limitation computed from the time when bo comes to know of 

6. (1918) AIR 1918 All 336 (837) : 43 Ind Cas 671, Jlansh Chancier v. Gunga 

Jhshun. 

C. (1924) AIR 1924 Pat 496 (497) : 80 Ind Cas 7 Cl, Ttiakur SCahian r. Jha- 
man Hah ton „ . „ 

(1915) AIR 1915 Cal 26S (271) : 27 Ind Cas 294, Arjun Das s. Gunendra 
Hath. _ . „ 

, ■ ' ‘ hu v. Damoaar Das. 

. v. Muhtnid Lai Dutt. 

■ Cas 555, Hob in Chandra v. 

(1925) AIR 1925 Tat 621 (522) : 85 Ind Cas G22, Bo j rang Prasad Singh v. 
lit. Sonejhart Ktter. , 

(1921) AIR 1921 Cal 251 (252) : 48 Cal 119 : CO Ind Cas SOI, Dhusan Mant 
Da si v. Profulla Knsto Deb. 

(1923) AIR 1923 Mad 353 (354) : 72 Ind Cas 46, Sheihh Muhammad 
Botcther v. Subba Hatcher. 

[See [102 7) AIR 1927 Cal CS3 (C3G) ; 101 Ind Cas 19 0, Maharaj 
Bahadur Singh v. Karan » Mai. (Wilful suppression cf sale 
notices— Frond keeping knowledge of right to apply from appli- 
cant may be Inferred.)] 

7. (1890) 1 CaUVN G7 (70), Kailath Chandra Haidar r. Btssotiaih paramame. 

(1920) AIR 1920 Pat 725 (725, 726), 57 Ind Cns 401, Jagdhar Mtssir v. 

Dhorai Khattca. 
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the fraud. Hence, where there has been such fraud, it is necessary to 
find when the applicant became aware of his right to apply so as to 
determine whether his application is within the period of limitation 
computed from the time of his becoming so aware. 8 "Where an 
applicant is entitled to an extension of time on the ground of fraud, 
his right will not be affected by the fact that the sale has been 
confirmed before he makes his application. 0 

Under Section 18, time is extended only as against the party 
guilty of the fraud. Hence, the question has arisen whether the fraud 
of the decree-holder or the auction-purchaser alone will be sufficient 
to extend the period of limitation for an application to set aside a 
sale. On this question there is a conflict of decisions. The views 
expressed may be summarised as follows : — 

1. The fraud of the decree-holder alone will be sufficient. 10 

2. The fraud of the decree-holder alone will not be sufficient 

and unless the auction-purchaser also is guilty of fraud, 
there can be no extension of limitation. 11 

3. The fraud of the auction-purchaser alone is sufficient 18 

4 The fraud of the auction-purchaser alone is not sufficient 
and unless the decree-holder also has been guilty of 
fraud, time cannot be extended. 13 

Where an application to set aside a sale is prima facie barred by 
limitation, and the applicant claims an extension of limitation under 
Section 18, the burden is, to begin with, on the applicant to prove 
that he was, by the fraud of the opposite party, kept from the 
knowledge of his right to apply 11 But, when once such fraud is 


8 (1018) AIR 1018 Cal 77 (78) 48 Ind Cas 970, Abha Munshi v. Komu 

Mollah m 

9 (1928) 112 Ind Cas 847 (847) (Lab), Mt Jannat v Abdul Rahman 
(1037) I L R (1037) 2 Cal 496 (500), Charles de Sa Fragoso v Zither Ah 
(1923) AIR 1923 All 232 (283) 45 All 316 71 Ind Cas 631, Sheo Ram 

Eoen v Ikramunntssa Bibi 

(1012) 16 Ind Cas 43G (436) (Cal), Nilmoni Singh v Brmda Dasya. 

(1922) AIR 1922 Pat 422 (423) . 70 Ind Cas 675, Ram Pershad Lai v. 
Chaman Singh. 

[But see (1887) 14 Cal 679 (681), Gobmd Chundra Majumdar v. Uma 
Charan Sen ) 

10 (1928) 54 Mad L Jour 24 (24) (K B C) 

(1927) 99 Ind Cas 946 (947) (Cal), Kedar Hura y Asulosh Foij. 

(1931) AIR 1934 All 255 (258) 50 All 613 147 Ind Cas 1114 (F B), lit. 
Ball.esha Kunuar v Haralth Chand 

11. (1916) AIR 1916 Mad 33 (38) 33 Mad 1076 29 lud Cas 314, Payidanna 
\ Lahshminarasamma 

(1936) \ I R 1930 Cal 706 (707) 106 Ind Cas 127, Majaharali v. Alafi 

Jaddi 


1 Cas 347, Parthasarathy v. Ahtndra 


56 Mad 734 145 Ind Cas SSS, Pulla 
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13 (1925) AIR 1925 Cal 1227 (1228) 86 Ind Cas 745, Aneannessa v. Dir an?, a 

Prasad Boral 

14 (1909) 2 Ind Cas 844 (S45) 36 Cal 654, P«ma Chandra Zlandal v. Anulul 

Disu. as 
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established, the burden is shifted to the opposite party to show that 
the applicant became aware of the fraud more than thirty days 
before the date of his application. 15 

19. Defence not barred. — It is a general principle that 
limitation does not bar a defence. See Note 15 to Section 3 ante. 
Hence, where the judgment.debtor continues to be in possession of 
the property sold, he can resist a suit for possession by the purchaser 
on the ground that the sale is voidable by him (the judgment-debtor), 
although he has not applied within the period of limitation under 
this Article, to set aside the sale. 1 

20. Special or local law, period prescribed by. — Under 
Section 29 sub-section 2 ante, where for any suit, appeal or appli- 
cation, a special or local law prescribes a period of limitation 
different from that prescribed by the First Schedule to this Act, 
the period prescribed by the special or local law must apply. 
Accordingly, it was held in the undermentioned case 1 that the 
application to avoid the sale was barred under Section 231 of the 
Chota Nagpur Tenancy Act, although the application was not haired 
under this Article. 


15. (1928) AIR 1928 Cal 349 (350) : 108 Ind CaB 33 , Bamesh Chandra v. Btraja- 
sundan Gupta. 

(1918) AIR 1918 Cal 171 (173) : 46 Ind Cas 221, Ham Ktnkar Tenon v. 
SlhiU Ham. 

(1924) AIR 1924 Pat 49G (497) • 80 Ind Cas 761, Thakur Mali ton v. Jha- 
man Mahton. 

(1915) AIR 1915 Cal 268 (271) : 27 Ind Cas 294, Arjun Das v. Gunendra- 
Nath. 

(1933) AIR 1933 Cal 339 (340) : 143 Ind Cas 281, Eamitaddm Basar v. 
Nimaddt Basar. 

(1927) AIR 1927 Cal C33 (636) : 104 Ind Cas 199, if altar a j Bahadur Singh 
v. £<trant Mai. 

(1925) AIR 1925 Pat 521 (522) : 85 Ind Cas 622, Bajranj Piasad v. Mt. 
Sontjhan Kv.tr. 

(1929) AIR 1929 Pat 228 (229) . 117 Ind Cas 46, Babu Lai v. rarem 
Kumars. 

(1912) 16 Ind Cas 464 (465) (Cal), Jiarayan Sahu v. Damodar Das. 

(1926) AIR 1926 Cal 229 (231) : 87 Ind Cas 555, Kabin Chandra Haidar v. 

Btpin Chandra Haidar. (17 Bom 311, Followed ) 

(1928) 112 Ind Cas 847 (818) (Lah), Mt. Jannat v. Abdul P.ahman Khan. 

Note 19 

1. (1926) AIR 192G Bom 33 (34) : 91 Ind Cas 426, Dharmappa v. Vetdarpa. 
(Defendant can contend that the sale was brought about by fraud^) 


[But see (1925) AIR 1925 Cal 81 (82) : 78 Ind Cas 126, .Tagnestcar 
Sxkdar v Kailash Mandal. (Order confirming the sale amounts 
to n judicial determination that none of the objections exist 
upon which the validity of tbo 6ale could hare l«cn ques- 
tioned )) 

Note 20 

I. (1916) AIR 1916 Pat 49 (50) : 87 Ind Cas C33, Ndmont Gotcssmt v. Hobart 
Majhi. 
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21. Starting point of limitation. — The starting point of 
limitation under tho Article is tho date of the sale and not that 
of the conjinnatton of the sale. 1 

A sale in execution of a decieo is not complete until the acceptance 
of the bid by the competent authority — the sale does not become 
complete metely on the highest hid being made. 2 

There is a diffcienco of opinion as to whether acceptance by the 
Court of the highest bid is necessary to complete tho sale, or whether 
acceptance of such hid by tho officer conducting the sale is sufficient 
for the purpose. According to ono mow, a sale is not complete till 
the highest hid has been accepted by the Court, 3 while according to 
another new, the acceptance of the bid by the officer conducting the 
sale is sufficient to complete the sale. 4 

Again, according to certain decisions, the deposit of twenty-five 
per cent, of the purchase-money under Order 21 Rule 81 of the 
Civil Procedure Code is necessary to complete tho sale, 5 while such 


Note 21 

1. (10 30) UR 103C Pat 553 (550) 107 Ind Cas 223, Chum Lnl x Bam Ban- 
xijoy Prasad 

(1902) 20 Cal 620 (028) C Cal \V N 770, Chowdhry Keshrs Saliay v Giant 
Boy (Case under Section 310 A of the Civil Procedure Cede of 1882 ) 

(18S7) 14 Cal G41(Gl7), Ktshort Slohun Boy v. Chunder Nath Pal (Meaning 
of “sale" in Article 138 of Act of 1877.) 

(1912) 17 Ind Cas 881 (884) . 8 Nag L It 177, U'asiideo v. Hxrdtal. 

(1924) AIR 1924 Nag 108 (100) • 19 Nag L R 102 7S Ind Cas 47, Siiaram 
v. Asaram, 

2 (1912) 17 Ind Cas 783 (784) 35 All 05, Munshi Lai v Bam Narayan 

(1930) AIR 1930 Lah 41 (42) 118 I C 900, Abdulla Khan v Ganpat Bat. 

(1928) AIR 1928 Nag 111 (112) 100 Ind Cas 333, Bomya \ Bahrain 

(1938) 1939 Nag L Jour 10 (12), Ilamchandra \ Aijun (In case of an appli- 
cation to set aside a sale held by the Collector, the time under Art 160 
starts from the date when the bnl is accepted by the Collector ) 

8. (1935) AIR 1935 Oudh 131 (132, 133) 153 Ind Cas 719 10 Luck 557, 

Hat* Slianhar v Sit Amina Ihbi 

(1932) A I R 1932 Lah 525 (525) 138 Ind Cas 80, Jetha Mai v. Punjab tC 
Sindh Bank Ltd Amritsar 

(1931) A I R 1931 Oudh 291 (292) 132 Ind Cas 2G3, Kanual Bam v. 

lit. Gwvdu 

(1934) AIR 1931 Oudh 25 (27) 9 Luck 393 147 Ind Cas 1077, Iqbal 

Naratnx Itajkumar Bakhshi 

(1923) AIR 1923 Pat 525 (527) 2 Tat 548 70 Ind Cas 113, Jaibhadar Jha 
x. J/atuMliari 

i. (1931) AIR 1931 Lah 78 (78) 131 Ind Cas 227, Kur Dm \ Bulagi 31 al <£ 

[See also (1933) AIR 1933 Nag 123 (124) 141 Ind Cas 307 - 29 

Nag L R 52, J/amiuIfll t Nanhetal ) 

6. (1919) AIR 1919 Lah 309 (310) 50 Ind Cas 914, Sit. Ehatran v. Alhance 
Banf. of Simla 

(1909) 1 Ind Cas 12 (12) (Lah), Alma Singh v Dimi Chand (When tho 
decree-holder him'clf is the auction purchaser and no deposit is made 
by him, the date of the completion of the sale is that date on which 
the executing Court, acting under the second part of Section 294 of 
the Ciwl Procedure Code order* the purcha-e money to be set ofi 
against the amount of decree ) 

(1934) A I R 1934 Posh 25 (27) 148 Ind Cas 1032, Dhag Chand v. Sit. 

Najab Sultan (Do.) 
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Article 167 


deposit is not necessary according to certain other decisions. 8 

But, payment of the full amount of the purchase money is cot 
necessary for the completion of a sale in execution. 7 

22. Order setting aside sale subsequently reversed — 
Limitation for fresh application to set aside sale. — In the 
undermentioned case, 1 a sale was set aside after thirty days from 
the date of the sale on the application of one of the judgment- 
debtors. But, the order setting aside the sale was afterwards reversed 
in revision by the High Court and the sale was confirmed. Thereupon 
the other judgment-debtors applied to have the sale set aside. It was 
contended on their behalf that when the sale had been set aside the 
judgmonfc-debtors ceased to havo any cause of action to apply for 
setting aside the sale, and that the confirmation of the safe by the 
High Court gave them a fresh cause of action and that they were 
entitled to a period of thirty days from the date of such confirmation. 
In overruling the contention, a learned Judge of the Patna High 
Court observed as follows : 

“I can well imagine a case in which before the expiry of the 
time for making an application for setting aside the sale it is set 
aside by the Court erroneously and thereby the party who is 
entitled to apply for setting it aside is unable to do so. If, 
afterwards, the sale which was erroneously set aside is affirmed, 
the party whoso right was taken away by tbo Court may well 
claim that the period during which on account of the salo being 
non-existent ho was prevented from making an application for 
setting it aside should be excluded, but, here, as I havo said, the 
entire period expired before the sale was actually set aside. 


167.* Complain- Thirty days. The date of the 
ing of resistance or ob- resistance or 

st ruction to delivery of obstruction, 

possession of immove- 
able property decreed 
or sold in execution of 

a de cree. 

* Act of 1877 

■ - • ' ' ‘ ‘ — 1 Thirty days. The date of tbo 

resistance, ob- 

. . stroction, or 

disposition. 

G.~(1921) AIR 1921 Nag 103 (100) : 19 Nag L R 1C2 : 78 Ind Cas 47, Sitaram 

(1035) A I R 1935 Posh ICO (1G1) ; 159 I. C. 273, Padam Lai v. Mohan Lai. 

( See (1920) AIR 1920 Bom 335 (335) : 95 Ind Cas 519, I ana 
KhuOial Palil ». JJa/ilal Bkaidas 1 

7 (1919) AIR 1919 Lah 309 (310) : 50 Ind Cas 914. -Vf. Khairan r. Alliance 
Bank of Simla. (Dissenting from 1 Ind Cas 12 ) 

Note 22 . „ _ 

1 (1930) AIR 193C Pat 553 (559) . 107 Ind Cas 525, Chun » Lai v. Bam Barv 
t ijoy Prasad Singh. 
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Synopsis 

1. Legislative changes. 

2. Starting point of limitation — Second obstruction. 

3. Application beyond time — Conversion into a suit. 

4. Minority and limitation. 

5. Transfer of execution case to another Court and 

limitation for an application under Order 21 
Rule 97. 

1. Legislative changes. 

1 In Articles 13S and 160 of the Act of 1871 (corresponding to 
the present Articles 165 and 167), the following cases alone 
were dealt with : — 

(i) Dispossession by a decree-holder (Article 158). 

(n) Dispossession by an auction-purchaser (Article 160). 

(m) Obstruction or resistance to the delivery of possession 
to the auction-purchaser (Article 160) 

Theie was no provision for cases of obstruction or resistance 
to the delivery of jiossession to the decree-holdet . 

2. In the Act of 1877, Article 165 dealt with cases of dispossession 
by a decree-holder as well as by an auction-purchaser, and 
Article 167 dealt with the same two cases, and also with cases 
of obstruction or resistance to the delivery of possession to the 
decree-holder and to the auction-purchaser, so that Article 167 
really included also the two cases dealt with by Article 165 
3 The present Act has removed this redundancy by deleting from 
this Aiticle the provision relating to dispossession and retaining 
only the provision relating to obstiuction and resistance to the 
deliver > of possession. 1 

2. Starting point of limitation— Second obstruction. — Time, 
under this Article, runs from the date of “the resistance or obstruc- 
tion." Suppose now a dccreo-holder for possession or a purchaser oE 
immovable property in an execution sale is resisted in the delivery 
of possession and possession is not consequently delivered to him and 
be applies again for deln er> of possession and is again resisted and 
an application complaining of the latter resistance is made within 

Act of 1871 

ICO — Complaining of resistance or obstruction 
to deliver j of possession of immoveable property 
sold in execution of a decree, or of dispossession 
in the delivers of possession lo the purchaser of 
such propertv 

Act of 1859 

No corresponding provision 

Article 167 — Note 1 

1 See (1919) AIR 1919 Mad 2C9 (271) 42 Mad 753 53 Ind Cas 4S7 (F C), 

T/inffmifan/a v A'ontbi .-Utaswi 


The date of the 
resistance, ob- 
struction, or 
dispossession. 
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Notes 
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thirty days thereof, what is the starting point of limitation for the 
application? It has been held generally that the starting point is the 
dato of the second obstruction, the reason being that the resistance 
referred to in Column 3 of the Article is the same as that complained 
of in the first column. 1 It is immaterial that no application under 
Order 21 Buie 97 of the Civil Procedure Code was made on the first 
resistance, 2 or that the application was made and dismissed for 
default.® According to the Bombay High Court, however, if the 
second obstruction is by the same person who made the first 
obstruction and in the samo character, the starting point of limi. 
tation would be the date of the earlier resistance, the reason being 
that the second resistance is really not a fresh one.* 

On the question whether on obstruction, a decree-holder or 
auction-purchaser is bound to apply for removal of the obstruction 
or whether he can apply again for possession, see the Authors’ 
Commentaries on the Civil Procedure Code, Order 21 Buie 97, 
Notes 4 and 5 and the undermentioned cases. 5 

3. Application beyond time— Conversion into a suit If an 

application for the removal of obstruction is allowed to be converted 

Note 2 

1 "* * * “ ~ i Dcu v, 

1. v. Baj 
— Samo 

obstructor.) 

(1890) 18 All 233 (230) : 1890 All W N 84, Naravi Das v. Hatan Lai. 

(Obstructions by the same person ) 

(1923) 1928 Mad W N 236 (236), Ammu Koulamma v. P. ManaUal. 

[ See (1891) 1891 All W N 131 (132), Budhan v. Faeal Ah.] 

2 (1921) AIR 1921 Mad 559 (501) : 00 Ind Cas 722, ilayappa Chetty t. 

Meyappan Senai 

(1882) 5 Mad 113 (114), Bamaselara v. Dharmaraya. (Decree for possession.) 

3. (1933) AIR 1938 Cal 352 (353) : 170 Ind Cas 810, Surama Sundari Dcu v. 

Kiranshashi Choudhram 

i. (1933) AIR 1933 Bom 457 (459, 4G0) 140 Ind Cas 11 (F B), Mtdund Bapu 

v. Tanu SaUiu 


rtllai. 

(1879) 5 Cal 331 (332, 833) 5 Ind Jur 130, Shotecnath MooUrjce v. Obhny 

X vnd Boy. 

[See also (1891) 7 All 79 (91) • ' ' 

v. Uolai Chand. (Thoi ' 1 

Code, sax’s ‘may apply,* * 

application is filed, it n . 
prescribed by Article 1C7.) 

(1912) 1C Ind Cas 432 (432) (Mad), Slulliusamy Goundan v. EtM- 
rajulit Xauln. 

(1933) AIR 1933 Nag SCO (370) : 147 Ind Cas 532, Xalhu Itari* 
shanlar v. Fatusa. 

(16SC) 10 Mad 53 (50) ; 11 J»d Jur 19, Sn n v. .Unf/iimrami.J 


RESISTANCE OR OBSTRUCTION TO DELIVERY OF POSSESSION 2365 


into a suit, the lavr of limitation applicable is the law relating to 
suits 1 

Where an application under Order 21 Bulo 97 of the Code of 
Civil Procedure has been made after the lapse of ono month of the 
obstruction, the Court should not convert it into a suit and then 
dismiss the suit on the ground that the application was barred by 
time The Court should dismiss the application itself as barred by 
time instead of converting the application into a suit and dismissing 
it, thereby making such dismissal a bar to n further suit. 1 

4. Minority and limitation. — See Note 13 to Section 6 ante, 
and the undermentioned case. 1 

5. Transfer of execution case to another Court and limi- 
tation for an application under Order 21 Rule 97. — A decree- 
holder auction.purcbaser applied to the Bombay High Court under 
Order 21 Rule 97 and also for further execution under Order 21 Rule 
50 against a partner of the judgment -debtor firm The Bombay High 
Court transferred the decree for execution to the Sind Court. The 
Sind Court held that the matter of the removal of the obstruction 
not being in execution, it did not have to deal with the application 
under Order 21 Rule 97. The decree-holder then made a fresh 
application under Order 21 Rule 97 to the Sind Court which was 
dismissed as barred. On appeal it was held that the application 
under Order 21 Rule 97 being by a decree-holder-auction-purchaser, 
the matter was one relating to execution and also that time for the 
said application should bo computed from the date of the application 
to the Bombay High Court 1 

1 .68* For the re- 1 Thirty days. I The date of Article 163 
admission of an appeal the dismis- 

dismissed for -want of sal. 

prosecution. I 

Act of 1877, Article 168, Act of 1871, Article 161 
Same as above. 

Act of 1859 

No corresponding provision. 

Note 3 

1. (1692) 18 Bom 37 (40), Nam dev v Hamchandra. 

(1885) 1885 Bom P J 163 (1G4), Ifartbhai Gangadas v Dalajv Pandurantj 

2. (1910) 0 Ind Cis 285 (285) (Had), Vailiammai v Shanmugam Pillax 

[See also (1897) 21 Bom 392 (393), Lola v. Narayan ) 

Note 4 

1, (1897) 11 Bom 473 (474), r*noyaltrau Amrxt v Deirao Gotxnd (Application 
under Order 21 Rule 97 should be mado within one month of attain- 
ment of major! tj ) 

Note 5 

1, (193G) AIR 193G Sind 11 (13) . 161 Ind Cas 524 SO Sind L R 290, British 
India Steam Navigation Co. Ltd. v A. 3/. Jiuanjee if Co. 


Article 167 
Notes 
3-3 
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Article 168 
Notes 
1-2 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. "Dismissed for want of prosecution.” 

4. Application to restore appeal rejected under Order 41 

.Rule 10. 

5. Application to restore appeal rejected for non-pay- 

ment of court-fee. 

6. Dismissal without jurisdiction, 

7. Application made in time — Party impleaded afterwards 

— Effect. 

8. Starting point. 

9. Court cannot extend time prescribed by this Article. 

10. Rangoon High Court Rules of Procedure, Rule 9, 
sub-rule 2. 


Other Topics 


Application for re-admission of appeal 
'Rejection’ of appeal is not 'dismissal* 
Section 5 and this Article 
Section 6 is not applicable 


See Noto 2, Pt. 2, Note 3, Pts. 1, 2 
... ... See Note 1 

... See Note 0, Pt. 4 
... See Note 8, Pt. 2 


1. Legislative changes. 

1. There was no provision corresponding to this Article in 
the Act of 1859. Section 347 of tho Civil Procedure Code, 
1859, however, contained a provision that an application for 
re-admission of an appeal dismissed for want of prosecution 
may be made within thirty days of tho date of dismissal. 1 

2. Article 161 of the Act of 1871 introduced the provision 
corresponding to the presont Article. 

2. Scope of the Article. — This Article applies to an application 
for the re-admission of an appeal dismissed for want of prosecution. 
It has boon held that the application referred to is one under the 
Code of Civil Procedure 1 and that the Articlo has no application to 


Article 168 — Note 1 __ 

1 (1807) 8 Suth W It SGI (SGI, 3G2), Shaikh Mil too Khan v. liuhmun Khan. 
(1SGS) 10 Suth W R 487 (437), TarlaUe Dabee v. Nitya Moyee Dabia. 

(1BGS) 10 Suth W It 450 (451) : 2 Bcng LBAO 110, Tara Chand Ghose ▼. 
Anand Chundra Choudhry. 

TT r\ t> 1 r\ nn /ml il M... rT...n, H IV .vjr/rf /TllO lim# 


Noto 2 

J. (1030) AIR 1030 Rang 223 (231, 233) : 8 Rang 8S0 : 127 Ind Cas 1G1 (F D). 
Aidul Ganny v. Urs. 1. 21. Russell. 
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applications for re-admission under the Rules of the High Court. 3 
Again, a Court can restore, under its inherent powers, an appeal 
which has been rejected or dismissed in cases not covered by a 
specific provision of law. 8 An application by a party in such cases 
invoking the Court’s inherent powers for restoration of such appeal is 
not governed by any period of limitation. 4 5 * * The Article only applies 
to a dismissal for default of prosecution and not to an application to 
set aside a compromise decree in appeal on the ground of fraud s 

3. “Dismissed for want of prosecution.” — Order 41 Rule 19 
of the Code of Civil Procedure provides for an application for the 
re-admission of an appeal dismissed 

1. under Order 41 Rule 11 sub-rule 2, where, without sending 

notice to the respondent, the Court fixes a day for hearing 
the appellant and he fails to appear on such date, or 

2. under Order 41 Rule 17, where, after notice to the 

respondent, the Court fixes a day for hearing and the 
appellant fails to appear on that day, or 

3 under Order 41 Rule 18, where, on the day fixed for hearing 
it is found that notice has not been served on the 
respondent in consequence of the default of the appellant 
in paying the costs of process. 

The dismissal in each of the above cases is clearly a dismissal 
“for want of prosecution” within the meaning of this Article and the 
application for re-admission in such cases would he governed by this 
Article. 1 But the Article is not necessarily confined to applications 

2 (1805) 23 Cal 330 (31G, 317), Eamhan Baku v Madan Mohan Mxtter (This 
case was overruled in 24 Cal 350 in so far as it decided that the dis- 
missal could be set aside under the Rules of the Court, but did not 
aflcct the decision so far as it held that limitation will not apply to 
applications under Rules of Court ) 

(1921) AIR 1021 Cal 67 (70) 43 Cal 817 : 66 Ind Cas 200, Narendra Lai 
Khan v. Tarubala Dassi 

[See nlso (1008) 32 Bom 1 (6) 9 Bom L R 503, lFadia Gandhy <t Co. 
v. Purshottum Stvj* )] 

3. (1937) AIR 1937 Oudh 426 (426, 427) 170 Ind Cas 155 . 13 Luck 425, Firm 

Anant Bam Mangat Ram v Firm Ram Sarup 

(18SG) 8 All 315 (319) • 13 Ind App 57 4 Sar 707 (P C), Balnant Singh v. 
Daulat Singh 

(1920) AIR 1920 All 112 (114) 42 All C2G 00 Ind Cis 81, Sundar v. 
Habib Chick 

4. Sec Note 28 to Section 8, ante 

[See also (1021) AIR 1021 Cal G7 (70) : 48 Cal 817 C6 Ind Cas 200, 
Narendra Lai Khan v Tarubala Dassi 
(1921) AIR 1921 Bom 20 (20, 22) 45 Bom G48 CO Ind Cas 910, 
SoJtwioi Babur ao v Shuayirao Kmhnarao ) 

[But see (1937) AIR 1937 Oudh 42G (427) 170 lad Cas 155 13 Duck 
425, Firm Anant Bam Mangat Ram v. Firm Ram Sarup ) 

5. (1915) AIR 1015 Cal 622 (623) 27 Ind Cas G2S, Peary Choxcdhry v 

Sonoory Dass 

Note 3 

1. (1921) A I R 1921 Bom 20 (20, 22) 45 Bam 613 60 Ind Cis 919, Son«5tu v. 
Shurtyirno Fniftnarao 


Article 168 
Notes 
2—3 
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Article 168 
Notes 
3 — 4 


under Order 41 Buie 19. A striking off of an appeal, for instance, 
before the date fixed for hearing, for default of payment of process 
fees is not a dismissal under Buie 18 of Order 41 and an application 
to re-admit such appeal is not one under Order 41 Buie 19. Under 
Buie 9 of the Appellate Side Buies of the Bangoon High Court, 
however, an -application will lie for such re-admission and it has 
'been held that the application must be regarded as one under the 
Code of Civil Procedure. Article 168 will apply to such an application 
also. 2 

4. Application to restore appeal rejected under Order 41 
Buie 10. — Can a Court restore an appeal which has been rejected 
under Order 41 Buie 10 for failure to furnish security for costs ? If 
so, what is the Article applicable to such cases 9 1 It has been held 
in the undermentioned case 2 that Section 107 read with Order 25 
Buie 2 of the Civil Procedure Code empowers the Appellate Court to 
set aside the rejection of an appeal under Order 41 Buie 10 and that 
application for that purpose would be governed by this Article. If 
an application does lie under Section 107 read with Order 25 Rale 2, 
it may bo conceded that this Article will apply to such an application. 
But it is submitted that an application will not lie under Section 107 
and Order 25 Buie 2 of the Code, to set aside a rejection of an appeal 
under Order 41 Bale 10. Order 25 Buie 2 refers to the dismissal of 
suits and Order 41 Buie 10 refers to a rejection of an appeal. The 
Code uses the word “rejection” in a sense difforont from that of 
“ dismissal and a Buie which applies to a dismissal of a suit cannot 
bo applied by reference to Section 107 of the Code to a rejection of 
an appeal. This is in consonance with the general trond of opinion 
that the rejection of an appeal under Order 41 Rule 10 can be set 
aside under the inherent •power of the Court, 5 for, tho Court could 
not act under its inherent power where there is a specific provision 
under tho Code, namely, Section 107 under which it could act. 

If, therefore, an application to set aside tho rejection of an appeal 
can only lie under the Court’s inherent power, is such nn application 
governed by this Article ? It is submitted that it is not. A rejection of 
an appeal cannot be considered to be a dismissal of the appeal within 
tho meaning of this Article, and, secondly, it is a general principlo of 
law that the law of limitation docs not apply to the cxerciso by tho 

2. (1930) AIR 1930 Rang 22S (231} : 8 Rang 3S0 : 127 Ind Cas 1C1 (F B). 
Abdul Oanny v. Mrs. I. AT. Russel. 

(1933) AIR 1933 Rang 90 (97) : 142 Ind Cas 105. Mrt Srm v. S. T. R. M. 
Finn. (AIR 1930 Rang 228 (F B), Followed ) 

Note 4 

1, (1916) AIR 1916 Cal 812 (813) : 40 Ind Cas 234, Goljan L‘i6i v. Xafar Mi. 

(Question whether application under Order 41 Rule 19 lies and whe- 
ther it is governed by Art. 108, was rai=«l but was left open ) 

.... - « - Annual 

R. 2 of 

rejected 


3, See ea<vs cited in Foot-Note 3 of Note 2, 
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Court of its inherent powers and an application by a party invoking 
the exercise of the Court's inherent powers is not therefore governed 
by this Article.* 

5. Application to restore appeal rejected for non-payment 
-of court-fee. — A files a memorandum of appoal but fails to pay 
-sufficient stamp fee thereon. The Court grants him some time within 
which ho is to make good the deficiency. On his failure to so make 
■good the deficiency, the Court rejects the memorandum of appeal. A 
•applies for re-admission of the appeal. Does such an application lie, 
and if so, what is the limitation applicable to it? It has been assumed 
in the undermentioned case 1 that such an application would lie and 
ihat it would be governed by tbi9 Article. It is submitted that this 
-view does not seem to be coirect. Order 41 Rule 3 provides for cases 
in which an appeal may be rejected, but the deficiency in payment of 
-court-fee is not one of such cases. There is a conflict of opinion on 
the question whethor Order 7 Rule 11 of the Civil Procedure Code 
read with Section 107 of that Codo will enable a Court to reject an 
appeal for payment of insufficient court-fee, odo view being that the 
Appellate Court can so reject an appeal,* the contrary view being 
that Order 7 Rule 11 does not apply to such cases.* If the first view 
is assumed to be correct, then a rc-admission of the rejected appeal 
can only be under the Court's inherent powers, there being no specific 
provision in the Code for such re-admission. If the second view is 
assumed to be correct, the Appellate Court can only dismiss and not 
reject the appeal, 4 but a re-admission of an appeal so dismissed can 
•only bo under the Court’s inherent powers, there being no provision 
in tho Code for any such re-admisston. In either view an application 
for re-adratssion will not be governed by the law of limitation and 
therefore by this Article. 

6. Dismissal without jurisdiction. — Where a dismissal of an 
-appeal purporting to bo under Order 41 Rule 17 was without juris- 
diction, it was held by the High Court of Lahore that tho application 
4;o restore the appeal was not governed by this Article 1 The better 
ground on which tho decision can he rested wi/f, it is submitted, 

4. See cases cited in Foot-Note (4) to Note 2 

Note S 

1. (1889) 18S9 All W N 151 (151), Bhuniar Tmart v. Thakvr Ttuart. 

2 See Note 9 to S 149 of the Authors’ Commentaries on tho Code of Cml 
Procedure 

[See also (1922) AIR 1922 Pat 231 (2S2) * G3 Ind Cas 99, Sura } Pal 
Pandey v Utlim Pandey ] 

(1920) AIR 1920 Pat COS (609) 55 Ina Cas 502, Sirdar Singh v. 
F. F. Christian] 

8. See Note 9 to S. 119 of the Authors’ Commentaries on the Code of Civil 
Procedure 

4. (1922) AIR 1922 Nag CO (63) 18 Nag L R 41 . 7C Ind Cas SS4, Seth 
Sagunchand v. Lala Chhabileram. 

Note 6 

1. (1921) AIR 1924 Lali 279 (2S0) C9 Ind Cas 618, Ata Muhammad v. 
Shankar Das 


Article 168 
Notes 
4—6 


Dim, 149 
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Article 168 
Notes 
6-9 

7. Application made in time — Party impleaded afterwards 
— Effect. — There is nothing in the Civil Procedure Code which 
provides that an application to restore an appeal under Order 41 
Rule 19 should expressly implead a particular party. Ordinarily, it 
is advisable to mention the names of all persons on whom notices of 
the application should be served. But if no names are mentioned and 
the record enables the Court to ascertain the names of the persons 
On whom notices should be served and notice is, in fact, given, the 
application cannot be dismissed merely on the ground that the name 
of a party was not mentioned in the application and that an appli- 
cation could not be considered to have been made against him within 
the period of limitation. 1 

8. Starting point. — Time under this Article runs from the data 
of the order of dismissal, and not from the date of the applicant's 
knowledge of the order. 1 

The minority of the applicant is no answer to a plea of limitation 
under this Article, as Section 6 ante does not apply to applications 
contemplated by this Article. 2 

9. Court cannot extend time prescribed by this Article.— As 
has been seen in Note 3 to Section 3 ante, the Court has no inherent 
power to extend the period of limitation prescribed by the various 
Articles. The Court has therefore no power to entertain an application 
governed by this Article for re-admission of an appeal, after the 
prescribed period. 1 "Where an application for ro-admission of an appeal 
which could have been filed under Order 41 Rule 19 of the Civil 
Procedure Codo is not filed within the period prescribed by this 
Article, the Court cannot entertain an application for re-admission, 
under its inherent powers. 2 Tho reason is that where a specific 

Note 7 

1. (1037) AIR 1937 AH 3C2 (3G2) : 169 Ind Cas 24G, Mt. Kalarati v. Daya 
Nund. 

Note 8 

X. <1920) AIR 1920 Lah 309 (309) : 53 Ind Cas 789 : 1 Lah 803, Pissa dTa* 
v. Kesar Singh. 

2 (1921) AIR 1921 Bom 20 (20, 22) : 45 Bom CIS : CO Ind£Cas919, Sonu- 
6nt Baburao v. SJiunjirao Knshnarao, 

Note 9 

1. (1890) 1690 AH W N 19C (19G), Ztanrdkltan Mur v. Sobha Singh. 

2. (1920) AIR 1920 Lah 309 (31(1) . 1 Lah SC3 : 53 Ind Cas 769, Bissa - Vo1 

y. Kesar Singh. , 

(1925) 91 Ind Cas 1C8 (1C9) (Lah), Devidas v. Anantram. (If to entertained, 
it will te tantamount to ovcrridwR the ciprcss ttatatory provision 
enacted In S. 3.) 

( 1021 ) AIR 1924 Mad 114 (lie) : 7C Ind Cas 83C : 47 Mad 171, Krishna* 
steamy Kaidu v. Chengalroya Xaidtt. 


be that there is no valid dismissal in such a case, that therefore the 
appeal must be deemed to be pending, and that the application is- 
really not one to restore any appeal dismissed at all, within the 
meaning of this Article. 
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procedure is prescribed in the Code and the party neglects to avail Article 168 
himself of it, the inherent powers of the Court could not be invoked. 3 Notes 

The provisions of Section 5 of the Act have not been made ® 

applicable to applications under Order 41 Rule 19 of the Codo 
except in the Province of Madras. In provinces, therefore, in which 
that Section has not been extended to applications under Order 41 
Rule 19 of the Code, the Court cannot resort to its provisions for 
extending the period prescribed by this Article. 4 In the under- 
mentioned case 5 an application clearly governed by this Article, 
but filed after time, was entertained as an application for review. 

10. Rangoon High Court Rules of Procedure : Rule 9 sub- 
rule 2.— Rule 9 sub-rule 3 of the Appellate Side Rules of Procedure 
of the Rangoon High Court has been held to be ultra vires m so far 
as it prescribes a period of limitation less than that prescribed by 
Article 163 of this Act 1 


1 69/ For the 
re-hearing of an, 
appeal heard ex\ 
parte. 


Thirty days. 


The date of the de- 
cree in appeal, or, 
where notice of 
the appeal was not 
duly served, when 
the applicant has 
knowledge of the 
decree 


Article 169 


A- Act of t877 

165 —For i rc hearing of ui appeal heard I Thirty days I The date of tho 
ex parte in the absence of the respondent I I decree in appeal. 

Acts of 1871 *nd 1859 

No corresponding provision 


(1921) AIR 1921 All 416 (147) 4G All 111 78 Ind Cas 416, Shib Pra- 
hashJoshiv Jhmguna 

(1890) 1890 Xll W N 196 (196), Manrahhan Misr v Sobha Smgli 

[But see (1933) AIR 1933 Ring 96 (93) 112 Ind C.is 185, M a Sem 
v S T R -V Ftrm (Submitted not correct )] 

3 See (1935) AIR 1935 Ring 4GC (171) 13 Rang 595 159 Ind Cas 915, 

K P L S S Chclttar v Official lleceuer, Puimnad. 

4. (1899) 1339 AU W N 151 (151), Bhundar Tuoan v Tkaktir Titian. 

(1879) 1879 Pun Ro No 141, Mahi v Juoan 

(1832) 1392 Pun Rc No 11, Kabtr v Khatiaja Muhammad Khan. 

(1925) 91 Ind Cas 163 (169) (Lab), Dmdas v Auanfram 

(1933) AIR 1933 Ring 96 (97) 142 Ind Cas 1S5, Ma Sein v S T P. M. 

5 (1910) 6 Ind Cas 482 (463) (Lah), Kashi Ban * v Gopi Mai 

Note 10 

1 (1930) AIR 1930 Ring 223 (231, 232) 8 Rang 3S0 127 Ind Cas 161 

(F B), Abdul Ganny v Mrs. J M Bussel 
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Notes 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Burden of proof. 

4. Starting point. 


1. Legislative changes. — The starting point under the corres- 
ponding Article in the Act of 1877 was “the date of the decree in 
appeal;” so that a respondent could not apply for a re-hearing after 
thirty days from the date of the appellate decree even if he had not 
been served at all and had no knowledge of the decree till long aftor 
the expiry of the said period. He could however appeal from the 
decree and the Appellate Court could interfere under clause (c) of 
Section 100 of the Civil Procedure Code. 1 

The words “or where notice of _ the appeal .... decree” were 
added in the third column in the present Act to provide for such 
cases also. 

2. Scope of the Article. — • This Article refers to applications 
made under Order 41 Rule 21 of the Civil Procedure Code which 
provides for a re-hearing of an appeal heard and decided ex parte 
against a respondent. Article 164 ante provides /or an application 
to set aside an ex parte decree in a suit. Where a defendant against 
■whom a decree in the suit had been passed ex parte applied in 
appeal to set the ex parte decree aside, the application wag held, 
assuming the Appellate Court had power to entertain it, to ho 
governed by Article 164 and not this Article. 1 

As has been seen in the Notes to Section 3 ante, a Court has 
no discretion to extend the period of limitation prescribed by the 
Schedule. The period of thirty days fixed by this Article cannot 
therefore be extended by the Court. 8 

3. Burden of proof. — It is incumbent on the applicant to show 
that the application is within time. Whore he asserts that ho had 

Article 169 — Note 1 

1. (180G) 10 Mad 414 (41C), Bala}* Ban v. Sithabhoy. 

'(* . 10 »r.s r t —.or ten oa\ v Baaha- 


Note 2 


2 (1395) 1SS5 Pun Ro No. GC, Sher v. 2Tchan Sinyh. 
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no knowledge of the decree, lie must show when he actually got the 
knowledge. 1 

4. Starting point. — The starting point under this Article is— 

1. the date of the decree in appeal, or 

2, where notice of the appeal was not duly served, when the 

applicant has knowledge of the decree. 111 

Where, under the Buies of the High Court, a first notice of tho 
preliminary date for the appeal and a subsequent notice of tho 
date fixed for hearing is required to be sent to the respondent, the 
question was raised, but not decided, whether “notice of the appeal" 
in the Article mast be taken to refer to the first notice or to the 
subsequent notice. 1 

As to the meaning of the words “duly served,” see Notes to 
Article 1G4, ante 

An application for re-hearing presented originally within the 
period of limitation hut returned for amendment and presented after 
amendment after the period of limitation, cannot be rejected as being 
out of time. 2 

170.* For leave I Thirty days. [The date of the Article 170 
to appeal as a pauper. decree appealed 

from. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

4. Applicability of Section 5 of the Limitation 

Act to applications under this Article. 

5. Extension of time under Section 6. 

6. Power to grant time for payment of court-fee. 

? Act of 1877 

Substantially same as above 
Act of 1871 

162 — For leave to appeal as a I Ninety days. I The date of the decree ap- 
pauper | 1 pealed against 

Act of 1859 

No corresponding provision 
Note 3 

1 (1933) AIR 1933 Lah 852 (8S3) 147 Ind Cas 288, Ghulam Hussain v. 

Slakhan Lai 

Note 4 

la (W19) AIR 1919 Lah 447 (447) 1918 Pun Re No 9G 47 Ind Cas 962, 

Daulat Eai v. Jaqat Ran i 

1 (1933) AIR 1933 Lah 6S2 (SS2) * 147 Ind Cas 2SS, Ghulam Hussain v 

Malhar. Lai 

2 (1905) 5 Cal W N 616 (817), Shama Prosad Gho<* v TaU Mulltl. 


Article 169 
Notes 
3-4 
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Other Topics 

Leave to file cross-objections in forma pauperis — Article not applicable ... 

See Note 2, Pt. 5 

No extension of time on equitable considerations ... See Note 2, Pt. 1 

Time for copy excluded ... ... ... See Note 3, Pt. 2 

1. Legislative changes. — This Article is the same as Article 170 
of the Act of 1877, except that the word 'from' is substituted for 
'against/ It corresponds to Article 162 of the Act of 1871, but 
under that Act the period of limitation was ninety days. 

2. Scope of the Article. — Order 44 Rule 1 of the Code of Civil 
Procedure provides for an application for leave to appeal as a pauper. 
Such applications would be governed by this Article. The Court 
cannot extend the time for filing such applications on any equitable 
considerations. 1 Where an appeal is filed m time but with insufficient 
court-fee and, subsequently, after the expiry of the period prescribed 
by this Article, the Court calls uj>on the api>elhnt to furnish addi- 
tional stamp fee and the appellant thereupon applies to the Court for 
leave to continue the appeal in forma pauperis, it is clear that the 
application is barred under this Article. 3 In Mahadev Balvant v. 
Lalshman Balvant , 3 their Lordshijts of the Bombay High Court 
observed that if such applications were allowed after the period 
prescribed by this Article, the result would be to extend the period 
allowed by the Article for the benefit of an appellant who has put m 
insufficient stamps and then applies to appeal in forma pauperis. 
Where an appeal was filed against the preliminary decree on payment 
of proper court-fee, but the Appollate Court converted the same into 
an appeal against the final decree, which had been subsequently 
passed, and called upon the appellant to furnish additional stamp, 
and thereupon the appellant applied for leave to appeal in forma 
pauperis, it was observed by the High Court of Madras that such an 
application would bo governed by Article 181.* 

The Article applies only to applications for leave to appeal 
m forma pauperis and not to applications for leavo to filo cross- 
objections in forma pauperis in on appeal. 5 

3. Starting point. — Timo, under this Article, runs from the date 
of the decree. And the period of limitation is thirty days, oven 
though the period of limitation for the appeal itself might bo ninety 

Article 170 — Note 2 

1 See Nolo 3 to Section 3 ante 

2 (1915) AIR 1915 All 310 (311) • 29 Ind C« 1003, Gat i v. Caehla Kunvor. 
(1691) 19 Rom 13 (50). J tahader Iialrant v. Lalshman Dahant. 

3 (1891) 19 Bom 43(50). 

4 (1920) AIR 1920 Mad 230 (231) : 64 Ind Cas 7C1, Sclanjappa Chetty v. 

LaKshmanan Chetty 

6. (1910) 7 Ind Cas 118 (122) ; 15 Cal W N 205 . 12 Cal L Jour 173, Cabinda 
Cat n Vats v ltadka Callabh Das. 

(19J9) AIR 1929 Pat 31 (32) : 119 Ind Ca* 900 • 7 Tat 327, 31 1. Chamfer 
Kola Kuer x. 3lt. Duthin Caja Kuer. 


Article 170 
Notes 
1-8 
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days, as in the caso o! an appeal to the High Court. 1 The time Article 170 
requisite for the copy of the decree obtained should be excluded under Notes 
the provisions of Section 12 ante. Seo Notes to Section 12 and the 3 — 6 

undermentioned case. 2 

4. Applicability of Section 5 of the Limitation Act to appli- 
cations under this Article. — See Notes 1 and 29 to Section 5 ante, 
and the undermentioned case 1 

5. Extension of time under Section 6. — Section 6, ante, does 
not apply to applications to file an appeal in forma pauperis and 
consequently, even an application by the next friend of a minor 
must bo w ithm the time allowed by this Article. 1 

6. Power to grant time for payment of court-fee. — The 
rejection of an application for leave to appeal &9 a pauper does not 
ipso facto carry with it the lejection of the memorandum of appeal 
filed along with it. 1 The memorandum of appeal is a separate docu- 
ment before the Court which remains for disposal after the rejection 
of the application, and the Court has power under Section 149 of the 
Cml Procedure Codo to gue furtbei time for the payment of the 
requisite court fee stamj* and admit the appeal 2 The memorandum 
of njipeal, though originally unstamped, is not a nullity and can 
be validated with effect from the date of the presentation, by the 

Note 3 

1. (1800) 12 All 79 (93) . 1890 AU \V N 25, Pariah v. Bhola. 

2 (1890) 12 All 79 (93, 95) 1890 All W N 25, Pariah r. Bhola. 

Note 4 

1 (1910) 7 Ind Cas 944 (911, 915) 34 Bom 589, Chmtaman Vyarikataiao v. 

Ramchandra Vyanhatrao. 

Note 5 

1. (1909) 4 Ind Cas 1002 (1003) (Lah), Seia Datt Petshad v Collecto, of 

Lahore 

Note 6 

1 (1918) AIR 1918 Mad 1039 (1040) 40 Mad 6S7 .38 Ind Cas C17, Nella- 
t adnu Ammal v. Subramania Ptllat. 

(1935) AIR 1935 All C20 (C25) 157 Ind Cas 347 57 All 983 (FB), Ml. 

Sliahzadi Begam v. Alakh Nath 

(1918) AIR 191B All 194 (194) 40 All 331 . 45 Ind Cas 29, Jluliammad 
Fanand Ah s Rabat AU 

(1931) AIR 1931 Rang 131 (134) 9 Rang 92 . 132 Ind Cas 707, Haung San 
Shwe\ Ilaj* ho Ishaq 

(But see (1913) IS Ind Cas 518 (518) (Low Bur), Mg JTa Tha Abdul 
Gan* Osman.) 

2. (1925) A I R 1925 Pat 442 (443) 4 Tat 07 94 Ind Cas 814, Rajendia 

Prasad \ Gopal Prasad 

(1899) 22 Bom 849 (857, 801), Ba* Ftil v. Dcsat Manorbhai Bhaianidas 

(1897) 21 Bom 570 (579), J ttmnaba* v. T'jssotidas Button Chand 

(1909) 4 Ind Cas 890 (897) 1909 Tun Re No. 94, Hart Stngh \ Guriakhsh 

(1920) AIR 1920 Oudh 13 (14) 90 Ind Cas 371, Sajjad Ah Khan v. 

i T agviohan Das. 

(1900) 20 A!1 329 (331) • 1904 AU W N 24, Gtrwarlal v Lalshm* Far am 
[Sf« (1935) AIR 1935 Pesli 22 (23) . 151 Ind Cas 943, Tikaya Ram v. 

Ghansam Das ] 
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Article 170 payment of the court-fee. 3 The Appellate Court can also, in a fit 

note 6 case, excuse the delay under Section 5 of the Limitation Act and 

admit the appeal after the expiry of the limitation, on payment of 
the full court-fee. 4 But where the application for leave to appeal as- 
a pauper is itself filed after the period of limitation has expired, the 
subsequent payment of court-fee will not validate the appeal under 
any circumstances. 6 

Article 171 1 7 1 .* Under the Code Sixty days. The date of 

of Civil Procedure, 1908, the abate- 

for an order to set aside ment. 

an abatement. 

Synopsis 

1. Legislative changes. 

2. Scope, 

3. Starting point. 

4. Applicability of Section 5 to applications 

governed by this Article. 

1. Legislative changes. — See Note 1 to Article 172, infra. 

2. Scope. — Under Order 22 of the Code of Civil Procedure, a 
suit may abate : 

1. where the plaintiff or defendant dies and the right to suo 

does not survive, or 

2. where the plaintiff or defendant dies and the right to sue 

survives, but no application is made within tho time 
* Act of 1877 
See under Article 172, \nfra. 

[But see (1935) AIR 1935 Rang 33C (339) : 13 Rang 60 : 159 Ind Cas 
4G3, Vertannes v. Lawson.] 

8. (1922) AIR 1922 Lah 225 (22G) : 3 Lah 35 : G5 Ind Cas 741, Dnjal Pal V. 
Similar Das. 

(1916) AIR 191G Low Bar 124 (124) : 82 Ind Cas G30, Swan Tee v. 21a 
Ng tee. 

[But see (191G) A I R 191G Low Bur 63 (59): S2 Ind Cas 631, 
Shanghai Life Insurance Co. Ltd. v. Helen Constance Brown. 
(1914) 22 Ind Css S94 (381, 835) : 7 Low Bur Rul 90, Ana malty r. 

O. II. 21. It. 31. Chettij Firm. 

(1929) 115 Ind Cas G78 (678-C79) (Pat), Dajtndra Prasad t. Gcpat 
Prasad. 

(1891) 13 All 805 (303) : 1891 All W X 99, Bishnath Prasad v. 3 agar. 
noth Prasad. 

(1932) A I R 1932 Oudh 313 (314): 140 Ind Cas 190, 3It. Raiyatulnissa 
Bey am v. J It Askars Began ) 

4. (192S) AIR 1923 Atl 499 (499) : 111 Ind Cas C55, Raw* Charan v. Bansi- 
dhar. 

6. (1901) 2G All 329 (330, 331) : 1901 All \Y X 21, Girwarlal r. Bn lift mi 

(1S99) 2G Cal 925 (923), Durga Charan Xailar t. Bool. Jit row L’as-lar. 

[See (1933) AIR 1933 AU 803 (309) : 141 Ind Cas 79, 2ft. Shahsads 
Began t. A lakh .VafA.J 
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limited to bring the legal representatives of the deceased Article 171 
party on record. Note 2 

In tlic first case, no question of setting aside the abatement 
arises, inasmuch as there can be no person entitled to make any 
such application. 1 In the second case, the legal representative can, 
under Order 22 Buie 9 sub-rule 9, apply /or setting aside the 
abatement. This Article will apply to such applications. 

Where an application is not for setting aside any abatement, this 
Article will have no application Thus, where A institutes a represen- 
tative suit on behalf of himself and on behalf of others, and dies 
pending the suit, any of the other persons who are constructively 
already parties to the suit can apply to continue the suit under the 
provisions of Order 1 Buies 1 and 10 of the Civil Procedure Code, 
independent of any question as to the applicability of Order 22 
Buies 3 and 4 relating to abatement of suits. 2 Such applications are 
not for setting aside any abatement and are not governed by this 
Article* In the undermentioned case, 4 A, the nearest reversioner, 
sued to set aside a widow’s alienation and died pending suit. The 
Court declared suo motu that the suit abated The next reversioner 
thereafter applied under Order 22 Buie 9 of the Code of Civil 
Procedure for setting aside the abatement. It was held that the 
application could be treated as one under Order 1 Buie 1 of the Civil 
Procedure Codo to continue the Buit, and would be governed by 
Article 181 of the Limitation Act. 

See also Notes to Article 172, infra. 


Article 171 — Note 2 

1 (1931) AIR 1931 Lah 79 (80) . 131 Ind Cas98 12 Lah 275, Lachhman 
v Danst Lai. 

2. (1915) AIR 1915 P C 124 (12C, 127) : 38 Mad 406 : 42 Ind App 125 : 29 

Ind Cas 298 (P C), Venhatanarayana Pxlleit v. Subbammal. 

(1931) AIR 1931 Lah 79 (60) : 131 Ind Cas 93 : 12 Lah 275, Lachhman 
v. Bans* Lai. 

(1917) AIR 1917 Mad 389 (390) : 31 Ind Cas 384 : 40 Mad 110, Para- 
mesuaram v. Narayanan. (Dissented from AIR 1915 All 59.) 

(1925) AIR 1925 Mad 244 (244) . 85 Ind Cas 666, Gulam Gouse v. Dost 
Md. Khan. 

(1931) AIR 1931 Mad 590 (591) : 132 Ind Cas 299 : 54 Mad 770, Maho- 
med Kannx Routhcr v. Naxna Mahomed Rotclher. 

[See also (1921) AIR 1921 P C 123 (124) : 48 Cal 493 : 48 Ind App 
12 • 17 Nag L R 37 : 62 Ind Cas 737 (P C), Raja Anand Rao 
y. Ramdas Daduiam. (A suit under 8 92, Civ. Pro. Code, 1903 
(S. 530, Civ. Pro. Code, 1682) does not a bo to ; it being a suit 
uhich is not prosecuted by any individuals for their own 
interest, but as representatives of the general public.) 

(1917) AIR 1917 Mad 389 (390) : 40 Mad 110 : 34 Ind Cas 3S4, 
Parntnesuaram v, A'arajanow. (Suit under S 92 of the Civ. 
Pro Code, is a representative suit )) 

3. (1917) AIR 1917 Mad 3 S9 (390) : 34 Ind Cas 334 : 40 Mad 110, Para- 

mesicaram v. Narayanan. 

(1931) AIR 1931 Mad 590 (591) - 132 Ind Cas 2S9 : 54 Mad 770, Md. 
Kannt Rotcther \ . A'atna Mahomed Routhtr. (Article 181 would 
apply •! 

4. (1919) AIR 1919 Mad 479 (4S0) 1 49 Ind Cas 26S, Ertshita steamy Iyer v. 

Seethalalshmi Awmnl 
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Article 171 
Note 3 


3. Starting point. — The terminus a quo under this Article is 
the date of the abatement. Under the. Code of Civil Procedure of 
1882, an order of abatement bad to bo passed by the Court, before 
the suit could bo considered n3 abated. 1 Under the present Code, 
an abatement takes place automatically when legal representatives 
of the deceased are not brought on record within the prescribed 
time and no formal order is necessary. 15 Therefore, an application for 
setting aside an abatement must be made within the period of sixty 
days from the actual abatement and not from the passing ol an order 
declaring the abatement. 5 An application for substitution may, in 
substance, be treated as an application to set aside abatement ; 5 but 


Note 3 

1. See (1885) 9 Dorn 275 (278, 279), Fuliahu v. Goculdas Vatabhadas. 

(1901) 9 Cal W N 3C9 (370), Ram Protap \. Lai Chand. 

la (1921) AIR 1921 Lab 421 (424) : 7l Ind Cas 17, Badlu v Ml Bar aim 

2. (1920) AIR 1926 All 217 (220) : D3 Ind Cas 313 ; 18 All 334 (F B), 

C hurya v. Banexhirar. 

(1911) 11 Ind Cas 559 (5G0) : 35 Bom 393, Ldkhmichand Bewachand v. 
Kachubhai Gulabchand. (In Ibis case, even though the application 
under the Article was barred, the Court added the applicant as a party 
to the suit under its power under Order 1 Rule 10, 0. P. 0.) 

(1915) AIR 1915 Lab 382 (383) : 81 Ind Cas 697, Bhani Ravi v. Narain 
Smgh. (An application should bo made within sixty daj-3 from the 
data ol the abatement.) 

[See also (1919) A I R 1919 Cal 294 (295) • 51 Ind Cas 531. Prtya 
Sundart v. Golapdx Sheik. (Abatement order passed before 
expiry of six months — Application forgetting aside order witbm 
sixty da3s of order is maintainable )) 

(But «ee (1922) AIR 1922 All 209 (210) : CG Ind Cas 554 : 44 All 
459, Ml. Gujratx v. Sxlal Slxsxr. 

(1930) AIR 1930 All 379 (380) : 127 Ind Cas 419, TuUi Ram v. 
Afiiiuetpal Board, Shahjalianpur. (But this automatic abate- 
ment does not follow where party dies before conclusion of 
bearing ) 

(1920) AIR 1920 All 284 (2S5) : 42 All 540 : 59 Ind Cas 903, Lachmx 
Narattx v. Mohammad Yusuf. (The absence of any order of 
abatement does not serve as an obstacle to the making of an 
application for substitution of name which is in effect an 
application to set aside the order of abatement ) 

(1926) AIR 1926 Lah 231 (235) : 7 Lah 73 •. 94 Ind Cas 422, Qaitn 
v. Nura. 

(1937) AIR 1937 Nag 88 (89) : 1C9 Ind Cas 853, Harxsa Batansa 
v. Janu . (Application to set aside abatement within sixty days 
of abatement is proper and not premature even if made before 
order of Court that suit has abated ) 

(1933) AIR 1933 Lah 356 (358) : 14 Lah 543 : 142 Ind Cas 619. 
Chum Lai Tulsx Ram v. Amin Chand ] 

S. (1928) AIR 1928 Lah 746 (747) : 112 Ind Cas 5, Ktrpa Ram v. Bhagat 
Chand. • 

(1920) AIR 1920 All 234 (285) : 42 All 540 : 59 Ind Cas 903, Lachmi 
Bar am v. Mohammad Yusuf. 

(1924) AIR 1924 Lah 424 (424) : 74 Ind Cas 17, Badlu v. Aff. Naraini. 

(1927) AIR 1927 Oudh 221 (221) : 2 Luck 592 : 101 Ind Cas 841, Khalil 
Ahmad Khan v Khatxr Zantan. 

(1930) AIR 1930 Cal 422 (424): 57 Cal 148 i 124 Ind Cas 817, Janakxnath 
Sxngha v. Nxrodbaran Ray (Held, in the circumstances of the case 
that the application Jot substitution could not be treated as an appli- 
cation for setting aside the abatement.) 
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not when the merits of the case are against the petitioner. 4 

• 4. Applicability of Section 5 to applications governed by 
this Article. — Order 22 Rule 9 sub-rule 3 provides that the 
provisions of Section 5 of the Limitation Act shall apply to applica- 
tions under sub-rule 2, 1 , c , to applications to set aside abatements 
As to what is “sufficient causo” within the meaning of Section 5 
ante, see Notes to that Section. 

As to what is "sufficient causo” within the meaning of Order 22 
Rule 9 sub-rule 2 of the Civil Procedure Code, see the Authors' 
Commentaries on the Civil Procedure Code, Order 22 Rule 9, Note 8 
See also the undermentioned cases. 1 


1 72,.^ Under the same Sixty days. [The date of Article 172 
Code by the assignee or the order of 

the receiver of an insolvent I dismissal, 

plaintiff or appellant for 
an order to set aside the 
dismissal of a suit or an. 
appeal. 

Synopsis 

1. Legislative changes. 

2. Scope and applicability. 

3. Starting point. 

» Act of 1877 

171 — Under section 371 of tho Codo of Civil I Sixty days I The date of 
Procedure, or undec that section and section 582 j the order (or 

of the same Code, for an order to set aside an order abatement or 

lor abatement or dismissal. I J dismissal 

Acts of 1871 and 1859 

No corresponding provision 

(1937) AIR 1937 Lah 455 (157) 171 Ind Cas 700, Diwan Chand A’t rmal 

v Bhagv.au Chand 

[See (1929) AIR 1929 Lah C34 (035) 119 Ind Cas 759, Raghunath 
Rax v Badha Ktshan Patina Lai ] 

4 (1924) AIR 1924 Mad 713 (711) SO Ind Cas 397, Seshamma v Venlata 
Bao. 

(1930) AIR 1930 Cal 422 (424) 57 Cal 149 124 Ind Cas 817, Zonal math 
Sxngha \ . B'xrodbaran Bag 

Note 4 

1. (192S) AIR 1928 Mad. 401 (405). 103 Ind Ca ? 2SS, Bamaehandrati v 

(1924) 

(1938) AIR 1933 'Mad 218 (218) I L R (193S) Mad 275 174 Ind Cas 
951, Secretary of State % Aislnawiflcfcarjiufn (Ignorance of death of 
respondent in absence of negligence u sufficient cause to excuse delay 
in seeking to set aside abatement ) 


Article 171 
Notes 
3—4 




Article 172 
Notes 
1—2 
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1. Legislative changes. 

1. There was no Article corresponding to thi3 in the Act of 1871. 

2. Article 171 of the Act of 1877 ag substituted by Act VII of 1888 
contained the provisions of the present Articles 171 and 172 in 
a combined form. 

3. An application to set aside an abatement is separately provided 
for by Article 171, and this Article provides only for an appli- 
cation by an assignee or receiver of an insolvent plaintiff or 
appellant to set aside the dismissal of a suit or an appeal. 

2. Scope and applicability. — -Under the provisions of the Civil 
Procedure Code, Order 22 Rules 3 and 4, where a party to a suit 
dies, there can be no dismissal of the suit but only an abatement. 
In the case of the insolvency of the plaintiff. Order 22 Rule 8 
provides that the insolvency of a plaintiff shall not cause the suit to 
abato "unless tho receiver or assignee declines to continue the Bait 
or (unless for any special reason tho Court otherwise directs) to give 
security for tho costs thereof within such time as the Court may 
direct." Sub-rulo 2 of that Rule provides that where such assignee or 
receiver neglects or refuses to continue the suit and to give security 
within the time soordered, the defendant may apply far the dismissal 
of the suit on tho ground of the plaintiff’s insolvency and the Court 
may make an order accordingly. 

There is a conflict of opinion a3 to whether there can be an 
abatement in tho case of tho insolvency of tho plaintiff. On the one 
hand it has been held by the High Court of Lahore that when the 
receiver or assigneo declines to continue tho suit, the suit will abate 
even without an application by tho defondant for dismissal of the 
suit under sub-rulo 2. 1 Tho High Courts of Allahabad, 2 Madras, 3 
Calcutta 4 and Bombay® aro of tho viow that there is no abatement in 
such cases, and the suit will be pending as long as it is not dismissed 
under sub-rule 2. 

Order 22 Rule 9 sub-rulo 9 provides that where a suit has 
abated or has been dismissed, "the plaintiff or the person claiming 
to bo tho legal representative of a deceased plaintiff or the assignee 

(1915) AIH 1915 Mad 132 (133) : 2G Ind Cas 472, Kandnsami Ghtlli v. 
Murugappa Chetti. (That the plaintiff was ill-advised is not a suffi- 
cient cause to excuse delay.) 

Article 172 — Note 2 

1. (1928) AIR 1928 Lah 696 (59C, 697) • 110 Ind Cas 910 : 10 Lah 209, Zful- 

chand Oanga Bisheti v. fl. 31 Dowme & Co. 

2. (1922) AIR 1922 All 361 (3C2) : 43 All 621 ; 64 Ind Cas 62, Khunni Lai v. 

JR ameshar. 

S (1920) AIK 1920 Mad 736 (738) : Cl Ind Cvs 300, Official Assignee, Rangoon 
v. Chidambaram Chetty. 

4. (1927) AIR 1927 Cal 76 (77) : 98 Ind Cas 781 : 63 Cal 844, Kissen Gcpal 
Karnani v. Suklal Karnant. 

6. (1892) 16 Bom 404 (406, 407), Lelhraj Chunilal v. Shamlal Narrondas.^ 

(1875) 12 Bom H 0 R 257 (261), Ibrahim Hahsin v. Abdul Rahman AH. 
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or tbo receiver in the case of an insolvent plaintiff may apply for 
an order to set aside the abatement or dismissal.” 

Order 22 Rule 11 of the Civil Procedure Code provides that the 
■word “suit” in that Order includes an appeal. Consequently, Rules 8 
and 9 would apply to appeals also 

This Article applies only to an application by the assignee or the 
receiver of an insolvent plaintiff or appellant for an order to set aside 
the dismissal of a sutt or appeal. In other words, it applies to an 
order under sub-rule 2 of Rule 9 of Order 22 to set aside a dismissal 
under Rule 8. Article 171 ante applies to applications to set aside 
abatements. 

The Article only applies to applications by the receiver or 
assignee of an insolvent plaintiff or appellant and hence does not 
apply to the case of an insolvent defendant or respondent. For the 
procedure in tbo case of a defendant becoming insolvent, see the 
undermentioned case 6 

3. Starting Point. — Time runs from the date of the order of 
dismissal. Under sub-rule 3 of Order 22 Rule 9 of the Civil 
Procedure Code the provisions of Section 5 of this Act have been 
made applicable to applications under Order 22 Rulo 9 sub-rule 2, 

i. e. to applications contemplated by this Article. 

. 1 73 .*. For a re- 1 Ninety days. 1 The date of the Article 173 
view of judgment decree or order, 

except in the cases 
provided for by 
article 161 and 
article 162. 

S ynopsis 

1. Legislative changes. 

2. Scope and applicability. 

3. “Review.” 

4. Applicability of Sections 5 and 12 of the 

Act to applications for review. 

B. Starting point. 

6. Court-fee and limitation. 

* Act of 1877 

Substantially samo as above. 

Act of 1871 

164 For a review of judgment | Ninety days | The date of the decree. 

Act of 1859 

No corresponding provision 

0 (1927) AIR 1927 Mad C93 (091, C95) 102 Ina Cas 411, Adliapfrumaf v. 

IiCtmchartdra Ayyar. 


Article 172 
Notes 
2-3 
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Article 173 
Notes 
4—3 


1. Legislative changes.— In Act IX of 1871, this Article appeared 
as Article 164 anti embraced all kinds of review as there was no 
provision corresponding to Articles 1G1 and 162 ol the present Act. 
The Article appeared in its present form as Article 173 in Act XV 
of 1877, the only difference being that Article 161 was numbered 
Article 160A. 

2. Scope and applicability. — This Article proscribes the period 
of limitation for all applications for review other than those sped- 
fically dealt with by Articles 1G1 and 162 ante. It is however only 
where an application is made for roview that this Article would 
apply. No question of limitation would arise where a review is made 
by the Court under its inherent powers. 1 

Seo also Note 2 to Article 162, ante 

3. “Review.’' — See also Note 3 to Article 162, ante. 

A review must, on the one hand, bo distinguished from an 
amendment of a clerical error and on the other, from an appeal. 
The objoct of a review is to alter the decision of the Court, while the 
object of an amendment by correction of clerical error is to make the 
judgment or decree read what it was intended to read. 1 

A roview is distinguishable from an appeal in that the primary 
intention of a review is the reconsideration o! the matter by the 
same Judge under certain conditions, while an appeal is a re-hearing 
by another tribunal. 2 , 

As to other points of distinction between a review and an. amend- 
ment or an appeal, and also as to the circumstances under which and 
the cases in which a review will lie, see the Notes in the Authors’ 
Commentaries on the Civil Procedure Code, Order 47 Rules 1 and 7. 

4. Applicability of Sections S and 12 of the Act to applica- 
tions for review. — Seo Notes to Sections 5 and 12, ante. 

5. Starting point. — Time under this Article runs from ‘ date of 
the decree or order." (For meaning of the words "date of the decree, 
see Note 5 to Article 15G ante.) Order 20 Rule 7, Civil Pro. Code, 

Article 173 — Note 2 

1 {1918) AIR 1918 All 229 (230) : 43 Ind Cas 490 : 40 All G8, Khvrshed Alam 
Khan v. Iiahmat Vllah Khan. 

[See also {1924) AIR 1924 Pat G73 (677) : 3 Pat 930 : 80 Ind Cas 
667, Mam Lai v Durga Prasad 1 

Note 3 

1. See (1870) 13 Suth W R 33 (33), Assur Ah v. lYool/utoonissa. (Bat a petition 

for the rectification of a decree ia not different from an application 
a review when the object of the rectification is to alter the decision 01 
the Court ) 

(1809) 12 Suth W R 65 (GO), ilodhoo Soodun Gho*e v. Romanath Chose. (An 
application for review and an application for an alteration of a eJcrica 
error ih a decree have not the same period of limitation.) 

2. (18G5) 3 Suth wi " T _a i . * e ,a.. • 1 6ar 

645 (P< 

decs) 9 suth hurn 

Chncht 
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provides that the decree shall bear date the day on which the 
judgment was pronounced. It follows that tune runs from the dato 
the judgment sought to be reviewed was pronounced. 1 The fact that 
some other proceedings in relation to the decree or order have 
terminated at a later date* or that the applicant had knowledge of 
the decree at a later date 1 does not |»ostpone the starting point to 
such date, though such facts may furnish a sufficient cause for 
extending the time under Section 5 of the Act.* 

The mere fact that a judgment has been written wall not start 
limitation running. It must be pronounced . s 

Where a decree is amended, the date of the decree is not thereby 
altered,® but an application for review based on the amendment may 
be allowed under Section 5 of the Act. 

6. Court-fee and limitation.— By the application of Section 5 
or Section 12 of the Limitation Act, an application for review may be 
within time even if it is made after ninety dajs. Where an application 
for review of judgment is filed on oi after the 90th clay from the 
date of the decree, Article 4 of Schedule 1 of tho Court-fees Act 
provides that it should bo chargeahlo with the full feo leviable on the 
plaint or memorandum of appeal Otherwise, under Aiticle 5 of that 
Act only half the fee is leviable. 

But the Court-fees Act cannot enable a party to apply for a 
review beyond the period of limitation reckoned according to law, 
merely by reason of the fact that ho has paid a full court -fee. Thus, 
where ninety days from the date of tho decree have expired, and time 
is not extended by the application of S 5 or S 12 of the Act, no 
application for review will lie, even though the full court-fee leviable 
on the plaint is paid The reason is that the Couit-fces Act cannot 


Note 5 

1 (1861) 1881 All W N 830 (330), Rubber Singh v Fateh Stngh 

2 (1881) 1681 All W N 330 (330), Rubber Singh v Fateh Smgli 

3 (1020) AIK 1920 All 515 (517) 119 Iud Cas 90, Dcbi Dayal v Ambika 

(1929) AIR 1029 All 485 (488) 121 Ind Cas 552, Baldeo Prasad Shukul v. 

Sukhdeo Prasad Shukul. 

4 (1929) AIR 1929 All 485 (188) 121 Ind Cas 552, Baldeo Prasad v Sukhdeo 

Prasad 

5 (1923) A I R 1923 Pat 129 (130) 1 Pat 771 75 Ind Cis 879, SajarW 

Afarirart v Lachmisaran Mistr 

0 (1920) AIR 1920 Pat G22 (G2G, 030) 5 Tat L Jour 172 57 Ind Cas 23G 

(FB), Golab v J anki finer 

(1917) AIR 1917 Low Pur 1G2 (1G3) 35 Ind Cas 317, IV'or Lone v G. 

Barney 

(1899) 22 Mid 301 (3G7), rai ameshraya v SeshaginapjMi 
(1923) AIR 1923 All 22 (22) 09 Ind Cas 199, Ram Charular * Jai Mat 
(But see (1915) AIR 1915 Nag 37 (39) 29 Ind Cis 5S9 11 Nas L R 
92, Dinaji >. Lasman. 

(1675) 23 Suth W R 433 (431), Bulobhuddur ilahantce v Mudhoo- 
soodun Pandey (Submitted not correct )] 


Article 173 
Notes 
5—6 
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-Article 173 
Note 6 


-fir tide 175 


affect the period of limitation prescribed by this Act. 1 Nor, on the 
other hand, will Article 5 of the Court-fees Act entitle a party to pay 
only half the fee on the ground that the application is not barred by 
limitation, if actually it has been made on or after the 90th day from 
the date of the decree. 2 

Section 28 of the Court-fees Act provides that ■where a document 
is, through mistake or inadiertencc received, filed or used in any 
office without being properly stamped, the presiding Judge or the 
head of the office, as the case may be, may, if he thinks fit, order 
that the document should bo stamped as he may direct ; and on such 
document being stamped accordingly, the same and every proceeding 
thereto shall bo as valid as if it had been properly stamped in 
the first instance. Under Section 149 of the Civil Procedure Code, 
whore a document is presented in time with insufficient stamp, the 
Court may allow the deficiency to be paid and on such payment the 
document will have the same force as if such fee had been paid m 
the first instance. In the undermentioned case, 3 where an application 
was presented with insufficient stamp but there was no mistake or 
inadvertence and the deficiency was made up only after the expiry 
of the period of limitation, it was held that Section 28 of the Court- 
fees Act did not apply and that the application was barred. Section 
149 of the Civil Procedure Code was not adverted to. It must be 
assumed that their Lordships did not intend to exercise their discre- 
tion in favour of the applicant under Section 149 of the Code. 


1 7 A* For the issue of 
a notice under the same 
Code, to show cause why 
any payment made out of 
Court of any money pay- 
able under a decree or any 
adjustment of the decree 
should not he recorded as 
certified. 


Ninety days. 


When the 
payment 
or adjust- 
ment is 
made. 


* Act 

173-A. — For the issue of a notice 1 
under section 25S of the same Code, to 
shew cause why the payment or ad- 
justment therein mentioned should] 
not be recorded as certified. 


Acts of 1871 and 1859 

No corresponding provision. 


When the payment 

adjustment is made. 


Note 6 . ,, 

1. (1918) AIR 1918 All 229(230) 43 Ind Cas 490 : 40 All GS, Khurshed Ala™ 


Skutnath 
r , the 89* 


ara avoi/t uuon'titth. 


v, Dayar » 
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Article 174' 
Notes 
1-2 


Other Topics 

Applications under Insolvency Acts — Article not applicable ...Seo Note 2, I*ts. 13 
‘Judgment-debtor', meaning of ... ... ...See Note 4, Pts. 1, 2 

Payment not by judgment-debtor but by stranger — Article not applicable ... 

See Note 2, Pt. 10 

Period not to be extended or altered by consent or agreement . See Note 0, Pt la 
Pre-decree arrangement — Articlo not applicable ... See Note 2, Pts. 11, 12 

1. Legislative changes. — This Articlo corresponds to Articlo 
173 A of Act XV of 1877. Before Act XII of 1879, tho corresponding 
Article m the 1877 Act was Article 161 which allowed only a short 
period of twenty days 

The first column of Article 173 A ran as follows • — “For tho 
issue of a notice under section 258 of the same Code, to shew cause 
why the payment or adjustment therein mentioned should not be 
recorded as certified ” The Madras High Court held that Section 258 
of tho Civil Procedure Code and Article 173 A applied only to decrees 
under which money was payable and not to decrees for possession of 
immovable projierties 1 In the Act of 1908, the matter was made 
clear by substituting Article 174 for Articlo 173 A 

The words "Ninety days” in Column 2 were substituted for the 
word "Ditto” by Section 2 and Schedule 1 of the Repealing and 
Amending Act, 1923 

2. Scope and applicability. — This Aiticle refcis to an appli- 
cation by a judgment-dobtor under Order 21 Rule 2 sub-rule 2 of 
the Civil Proceduie Code ia Under sub-rule 1 of the Rule, wheie any 
money payable under a decree of any kind is paid out of Court, or the 
decree is otherwise adjusted in whole or in part to the satisfaction 
of the deciee-holder, a duty is cast on him to certify such payment 

Article 174 — Note 1 

1 (1893) 22 Mad 182 (185) 8 Mad L Jour 175, SttnAurait Kami tat v Jwwara 

Note 2 

la(l93S) 4 I R 1938 Rang S23 (329), Chohaltngam Chellt/ar v. No ray at a 
Chettyar. 


Synopsis 

1. Legislative changes. 

2. Scope and applicability. 

3. Certification by decree-holder. 

4. Application must he made by judgment-debtor. 

5. ‘'Adjustment”, meaning of. 

6. Starting point. 

7. Effect of fraud. 

8. Effect of bar. 


Lim. 150 
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or adjustment to the Court whose duty it is to execute the decree. 
Sub-rule 2 contemplates an application by the judgment-debtor to 
the Court to issue a notice to the decree-holder to show cause why 
such payment or adjustment should not be recorded as certifled. It 
thus affords protection to the judgment -debtor in the event of the 
failure of the decree-holder to act under sub-rule 1 and involves 
a judicial decision by the Court whether the payment should be 
recorded. 1 

Under tho old Civil Procedure Code, it was held by the Calcutta 
High Court 2 and the Chief Court of the Punjab 5 that Section 258 
(corresponding to Order 21 Rule 2 of the present Code) applied to 
any kind of decree and not merely to money decrees. The Madras 
High Court 4 held that the Section was limited to decrees under 
which money was payable and did not apply to other kinds of decrees 
and that Article 173 A (Article 174 of the present Act) did not apply 
to an application by tho judgment -debtor. Under the present Code of 
Civil Procedure, it has been held by the High Courts of Bombay 5 
and Calcutta 8 that tho addition of the words "of any bind" in sub- 
rule 1 makes it clear that the Rule applies to every kind of decree. 
But, according to the Madras High Court 7 the change does not render 
the Rule applicable to all kinds of decrees and the Rule applies only 
to cases where money is payable under the decree, whether they are 
accompanied by other reliofs or not. See also the decision of the 
Privy Council in Dorothy Margaret v. Henry Peter, 1& which was a 
case under Section 349 of the Ceylon Civil Procedure Code, similar 
to Order 21 Rule 2 of the Code of Civil Procedure except that it does 
not contain the words “of any kind.” 

1. (1929) AIR 1929 P 0 19 (22) . 114 Ind Cas 591 : 3 Luck G84 : 5G Ind App30 

(P C), Shr\ Prokash Stngh y. Allahabad Bank Ltd. 

2. (1881) 6 Cal 786 (788) . 8 Cal L R 36, Baba Mohamed v. Webb 

3. (190G) 1906 Pun Re No 44 (at p. 158) : 1907 Pun L R No. 82 : 1900 Pun 

W R 81, Lachu v. Kishen Lai. 

4. (1899) 22 Mad 182 (184) . 8 Mad L Jour 175, Sankaran Nambtar v Kanara 

Kurup (Decree for possession of immovable property.) 

5. (1922) AIR 1922 Bom 380 (381) • 46 Bom 226 64 Ind Cas 490, E. Enas 

Pat loo Gharry v K. Phtlltp Gowrya. 

6. (1928) AIR 1928 Cal 715 (717) : 117 Ind Cas 833, Ntamat v. Jahl. 

7. (1926) AIR 1926 Mad 749 (751) : 49 Mad 716 : 95 Ind Cas 731, Narayana- 

swamy v. Rangaswamy. 

(1914) AIR 1914 Mad 360 (360) t 23 Ind Cas 530, Abdul LaUff Sahtb v. 

Bothnia Bibi Ammdl. 

(1918) AIR 1918 Mad 751 (754) * 40 Ind Cas 820, Sethurama Sahib v. Cholla 

Rajah Sahib. 

(1920) AIR 1920 Mad 469 (470) : 43 Mad 476 : 50 Ind Cas 2S9, Rama- 

krtshna Rao v Balakrtshna Rao. 

• . nmAU. 

. Batta. 

16, ML 

(1920) AIR 1920 Pat 731 (733) : 67 Ind Cas 473, Mangar Sahu v. 

Bhatoo 

7o(1936) AIR 1936 P 0 126 (129, 130) • 162 Ind Cas 8 (P C). 
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This Article is applicable only to an application under Order 21 Article 174 
Eulo 2 eub-rule 2, by the judgment-debtor. It is not applicable to Notes 
certification by the decree-holder , 8 2 — 3 

Order 21 Eule 2 of the Code has been held to apply only to the 
case of parties who stand in the relation of judgment.debtor and 
judgment-creditor at the date of the transaction 9 This Article may 
not therefore apply if the payment is not by the judgment-debtor 
but by a stranger. But thero is nothing in the Eulo to limit the 
payment to the decree-holder only 10 

Order 21 Eule 2 relates to an adjustment subsequent to the decree 
and not to a pre-decree arrangement. Thus, it does not apply to an 
adjustment made or agreement entered into after the date of the 
decree of the Court of first instance but before the date of the 
appellate decree dismissing the appeal. 11 Similarly , an application to 
record an alleged agreement not to execute the decree entered into 
prior to the passing of the decree cannot be entertained under this 
Eule and Article 174 will not govern such an application 12 

The Article is not intended to apply to applications made under 
the Insolvency Acts, inasmuch as those Acts are intended to be 
complete Codes of the insolvency law applicable to the areas to 
which they apply and prescribe their own periods of limitation. 15 

The Article does not apply to adjustments made out of Court 
between the dates of the preliminary and final decrees for sale 14 

3. Certification by decree-holder. — Thero is no specific Article 
in tho Limitation Act for certification by the decree-holder under 
Order 21 Eule 2 sub-rule 1 of the Code of Civil Procedure This 
Article does not govern such certification. Nor docs Article 181 
apply to the case, inasmuch as such certification has been held not to 

8 (1929) AIR 1929 P C 19 (22) 3 Luck C84 114 Ind Cas 581 56 Ind App 

30 (P C), Shr\ Prohash Singh v. Allahabad Bank Ltd 
(1922) AIR 1922 Cal 30 (31) : 68 Ind Cas 780, Bali Mahomed Sahai v. 

Ajanmai 

(1935) AIR 1935 Lah 194 (195) : 15 Lah 910 . 155 Ind Cas 315, Sundar Das 
Vtr Bhan v Bishen Das 

9 (1911) 35 Mad 659 (665) 12 Ind Cas 657 (601), Ponnusamy Nadar v. 

Letchmanan Chettiar (Per Sund3ra Iyer, 3 ) 

(1895) 19 Mad 230 (232) 5 Mad L Jour 218, llama Ayyan v Srremtasa 
Paltar. 

10. (1923) AIR 1923 All 271 (271) 71 Ind Cas 457 45 All 304, Mahadeo 

Prasad v Jft Hamulcn. (Whero a compromise decree directed the 
payment of money to a third person and the payment was not certified 
to the Court, held, it could not fee relied upon m execution ) 

11. (1923) AIR 1923 Mad 619 (620) . 72 Ind Cos 636, Itamanathan Chettiar v 

■Fenlofacftelfam. 

12 (1928) A I R 1923 Rang 36 (37) 107 Ind Cas 860 5Rang6S5,M E.Moolla 

tC Sons Ltd \ , Chartered Bank of India, Australia t China 

13 (1927) AIR 1927 Rang 263 (264) 5 Rang 8S4 101 Ind Cas 816, Jhan 

Bahadur Singh v. Baihtf, Disf Court, Tounjoo 

14 (1930) AIR 1930 Mad 105 (107) 120 Ind Cas 72, Basin Chettur v. Binga- 

yan Chettiar. 
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Article 174 
Notes 
3—4 


be an application at all. 1 But a certification made after the decree is 
time-barred will not save limitation.® 

4. Application must be made by judgment-debtor. — The 
application for issue of notice contomplated by this Article is to be 
made by the judgment-debtor. The word ‘judgment-debtor’ includes 
persons claiming through him or in his right. Thus, a transferee of 
the equity of redemption in the property in suit from the judgment- 
debtor is a ‘judgment-debtor’ within the meaning of Order 21 Buie 2 
of the Code of Civil Procedure. 1 It has also been held that a surety 
for a judgment -debtor can plead an uncertified payment or adjustment 
made by him.® 

The information given to the executing Court in a written 
statement put in by the judgment-debtor in answer to an application 


Note 3 

1. (1920) AIR 1929 P 0 19 (23) : 5G Ind App SO : 114 Ind Cas 581 : 3 Luck 
684 (P C), Shri Prolash Singh v. Allahabad Hank Ltd. 

(1928) AIR 1928 All C29 (031) : 112 Ind Cas 73 : 51 All 237 (F B), Loti 
Prasad v. Snchand. 

(1930) AIR 1930 All 123 (124) : 124 Ind Cas 22, Ram Sarup v. Muhammad 
Ubatdtilla Khan. 

(1931) AIR 1931 All 219 (221) : 132 Ind Cas 426, Joti Prasad v. Dam Singh. 
(1921) AIR 1921 Bom 411 (412) : 45 Bom 91 : 59 Ind Cas 399, Pandurang 
Balahnshna v. J agya Bhau 

(1920) AIR 1929 Cal GST (669) : 57 Cal 789 : 127 Ind Cas2b8.Hridoymohan 
Sanyal v. Khagendranath Sanyal. 

(1912) 17 Ind Cas 617 (618) (Mad), Dharani Mudah v. Meenamba Bai. 

(1915) AIR 1915 Cal 235 (236) : 27 Ind Cas 11, Lakhi Narain v. Felamam 
Bast. 

(1919) AIR 1919 Cal 181 (182) : 60 Ind Cas 242, Bahuballav Roy v. Jogesh 
Chandra 

(1930) AIR 1930 Rang 64 (65) : 12G Ind Cas 540, Maung Ttuv Hlaing v. U 
Aung Gyato. 

(1930) AIR 1930 Rang 329 (331) 8 Rang 310 : 127 Ind Cas COO, Daw Ywet 
v U Tin. 

(1924) AIR 1924 Eah 67 6 (677) 75 Ind Cas 1029, Fatltt v. tfanale Chand. 
(191G) AIR 1916 Mad 953 (959) . 31 Ind Cas 318, Rajam Iyer v. Ananlha- 
ratnam Aiyer. 

(1918) AIR 1918 Mad 620 (621) : 41 Mad 251 : 41 Ind Cas 701, Masilawani 
MudaUar v. Sethusuamy Iyer. 

(1929) AIR 1929 Mad 811 (811): 117 Ind Cas 790, Chmnaswamy Kavxrayar 
v. Periathambi Butler. 

(1935) AIR 1935 Mad 922 (923): 159 Ind Cas 83, Gangayya v. Seshagtn Rao 
(1927) AIR 1927 Oudh 7 (11) : 93 Ind Cas 353 : 29 Oudh Cas 358 : 1 Luck 
428, Prahash Singh v. Allahabad Bank Ltd. 

(1919) AIR 1919 Pat 136 (137) : 50 Ind Cas 864, Elahi Buz v.Kawab tall. 

2. (1921) AIR 1921 Cal 643 (644) ■ 64 Ind Cas 72, Madan Mohan Banihja v. 
Harulal Kundu. 

(1924) AIR 1924 Oudh 392 (392) : 79 Ind Cas 799. Mi. Janwanti Kunwar 
v. 31 1. Mohan Dei 

Note 4 

1. (1907) 30 Mad 537 (540) : 17 Mad L lout 417 : 2 Mad I* Tim 4C6, Panda- 

ranga Mudahar v. Yythihnga Reddi. 

2. (1926) AIR 1926 Sind 105 (107) : 96 Ind Cas 234 : 20 Sind L R 302, Root 

Muhammad v. Dhaniram. 
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by the decree-holder for execution of the decree is a sufficient 
compliance with the requirements of Order 21 Rule 2 sub-rule 2 of 
the Code; and where such statement alleging adjustment is filed 
within ninety days of the alleged adjustment as required by this 
Article, the executing Coart is entitled to go into tho matter and 
certify it. This is the view held by the Bombay, 3 Allahabad,* Patna 5 
and Rangoon 6 High Courts. The Calcutta 7 and Madras 8 High Courts 
have, on the other hand, held that to treat the statement of objection 
as au application would be to ignore the express language of tho Rule. 

An application by the judgment-debtor made six months after 
payment, applying for deposit of the balance and attaching a receipt 
for the previous payment and containing an endorsement of the 
subsequent payment by the decree-holder’s pleader, is not an appli- 
cation for recording and certifying tho previous payment under Order 
21 Rule 2 sub-rule 2 of the Code. 0 

On dismissal for default of an application under sub-rule 2 of 
Order 21 Rule 2 of the Code, a fresh application by the judgment- 
debtor for tho same purpose is not barred and he is entitled to have 
an adjudication on the merits subject to any objection that may be 
open to the decree-holder. 10 

5. "Adjustment,” meaning of. — See Note G below and the 
undermentioned case. 1 

6. Starting point. — The period of limitation for an application 
by the judgment-debtor under sub-rule 2 of Older 21 Rule 2 13 
ninety days from the time when the payment or adjustment is made 
and the parties cannot, by consent or agreement, extend or alter the 
period ,a An application by the judgment-debtoi to record satisfaction 

(1928) AIR 1023 Eah Cl (63) 108 Ind Cas 37G,TJmlflr Datt v Earn Singh. 

3. (1935) AIR 1935 Bom 303 (304) 157 Ind Cas C46, Kalyani Dhana v. 
Dharamsi Dhana <£ Co 

4 (1929) AIR 1929 All 79 (80) 113 Ind Cas 7C0, Ganga Dihal P.a\ v. Dam 
Audit. 

5. (1930) AIR 1930 Pat 52C (527) 9 Pat 621 120 Iud Cas 159, Chandi Cha - 
ran v Panchancvi Pandit 

C. (192S) AIR 1928 Rang G2 (63) 5 Rang 833 110 Ind Cas 123, Maung T»n 
v MaMx 

(1911) 11 Iud Cas 780 (781) (Low Bur), U Po Thatng v Mating Ba U. 

7. (1912) 13 Ind Cas 941 (915) (Cal), Bajrang Behan Lai v Lachmi Mara in. 

8. (1912) 17 Iod Cas 752 (753) (Had), Lodi Goundasj > Ramdosx 

9 (1929) AIR 1929 All G74 (075) 115 Cas 139, Frank Cooitba v Mofussil 
Bank Ltd , Gora\hjr>ur 

10 (1931) AIR 1931 Lah 605 (505, 506) . 132 Ind Cas 20G, Lahhpat Dai v. 
Bella Mai Jamal Ba\ 

Note 5 

1. (193S) AIR 1938 Ring 323 (329), Chohalvtgam Chettyar v .Vnrrti/niirt 
Chcttyar. 

Note 6 

la (193$) AIR 1938 Rang 323 (330), Cholalinjutn Chettyar > N’arflyuna 
Chettyar 
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o! a decree made by him more than three years from the date of the 
decree against him will be barred, even if it may be within three 
months from the date of a revised decree against the defendants 
other than himself. 1 

An "adjustment’ ' of a decree is an agreement which extinguishes 
the decree as such in whole or in part, and results in a satisfaction 
of the whole or a portion of the decree in respect of the particular 
relief or reliefs granted by the decree. 2 It cannot mean an adjust, 
ment, to give effect to the terms of which would be to create a new 
decree at variance with the decree under execution and which will 
again have to be executed. 3 An agreement reducing the amount of 
the decree by reason of certain arrangements between the parties is 
'on adjustment. 4 Likewise, an agreement to accept a portion of the 
decretal amount in fall satisfaction of the decree is an adjustment 
within Order 21 Rule 2 of the Code and need not be reduced to 
writing. 5 * 

"Where the judgment-debtor under a mortgage decree agrees with 
the decree-holder that if the latter purchased the property in court- 
auction, the judgment-debtor would put him in possession, and he is 
60 put in possession, time for an application by the judgment-debtor 
to have the adjustment recorded will commence to run only from the 
date when the decree-holder gets possession of the property.® 

An application under Order 21 Rule 2 sub-rule 2 of the Code is 
maintainable even before the decree is formally drawn up, inasmuch 
as the date of the decree is not the date on which it is reduced 
to writing and signed but the date on which the Court delivers 
judgment and expresses what the decree is. 7 

7. Effect of fraud. — Where the judgment-debtor alleges that 
the decree-holder had fraudulently kept him from exercising his 
right to apply under Rule 2 sub-rule 2 by promising that he would 
himself certify the payment or adjustment, can the judgment-debtor 
claim an extension of time under Section 18 of the Limitation Act? 


1. (1916) AIR 191G Mad 1010 (1011) : 31 Ind Cas 917, Sambasha Iyer v. 

Muhammad Hussaxn Rowther. 

2. (1885) 7 AH 421 (431) : 1885 All TV N 76, Fateh Muhammad v. Gopal Das. 

3. (1928) AIR 1928 Cal 527 (529) : 113 Ind Cas 9, Azxzur Rahman v. Aliraja 

Choudhry. 

4. (1921) AIR 1921 Pat 135 (137) : 6 Pat L Jour 337 : 63 Ind Cas 535, Radha 

Kant Lai v Mt Parbatx Kuer. 

5. (1935) AIR 1935 Bom 303 (305) : 157 Ind Cas 646, Kalyanjx Dhana v. 

Dharamsx Dhana A Co 

(1933) AIR 1933 Lab 806 (807) : 14 Lala 6G8 : 145 Ind Cas 924, Abdul 
Karxm v Hal: am Mai Tan » Mai. 

6 (1935) AIR 1935 Mad 581 (582) . 158 Ind Cas 961, Raghupathxrayvdu v. 
Garapatx Pxchayya 

7. (1924) AIR 1924 Cal 1064 (10C5) : 82 Ind Cas 746, Gjritofa Das* v. Dish- 
wambar Haidar. 
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It was held in an early Madras case 1 and in a Bombay case 2 that 
the Court executing the decree could override the provisions of this 
Article and would not allow a clear oaso of fraud to be condoned by 
the provisions of Order 21 Rule 2 of the Code. But later cases in 
Madras 3 and in Bombay 1 have taken a contrary view. The other 
High Courts bate also taken a similar view, namely that even if 
fraud is imputed to the decree-holder, the Court executing the decree 
cannot recognize an uncertified payment, and that the judgment- 
debtor cannot claim an extension of time under Section 18 of the 
Act. 8 The reason is that Section 18 of the Limitation Act applies 
only to cases where a person has been fraudulently kept from the 
Unotcledge of his right to apply and does not deal with the exercise of 
the right to apply. Even if the decree-holder may be guilty of fraud, 
where the judgment -debtor does not avail himself of the procedure 
laid down in Order 21 Rule 2 sub-rule 2 of the Code, he must be 
content to seek his remedy in damages or elsewhere. 6 Tinder such 
circumstances, the judgment-debtor can neither override the period 
of limitation provided by this Article, nor secure an investigation of 
the very samo matter and an extension of time by invoking the 
terms of Section 47 of the Code of Civil Procedure 1 
See also Note 5 to Section 18, ante. 


Note 7 

1. (1898) 21 Mad 35G (358), Ramayyar v. Ramayyar. 

2. (191G) AIR 191G Bom 217 (218) . 40 Bom 333 . 33 Ind Ca^ 232, II ansa 

Godhaji y. Bhawa Jogajt. 

3. (I90G) 29 Mad 312 (313) 1G Mad L Jour 33, Ganapatliy Iyer v. Chtnna 

Chenga licddi. 

(1932) AIR 1932 Mad 372 (374) 55 Mad 720 : 137 Ind Cas 28 (F B), 

Subramnnvjam v Ramasuami. 

(1935) A I R 1035 Mad 257 (257) . 152 Ind Cas 7G3, Munigappa ChetUar v. 
Appaioo Chettxar. 

4. (1925) AIR 1925 Bom 309 (310) 49 Bom 518 95 Ind Cas G87 (r B), 

JLf«7i&tmtwa Begum v. Mehedunmssa Begum. 

[See also (1922) AIR 1922 Bom 8S0 (381) 46 Bom 22G 64 Ind Cas 
490, E Enas Pailoo Gharry v. K. Philip Gowrya ] 

5. (1912) 13 Ind Cas 421 (425) (Cal), Kutubullah Sarlar v. Durga Charan. 
(1912) 13 Ind Cas G3 (6G) (Cal), Biroo Goram v. Jamurat Koer. 

(1923) MR 1923 Cal 342 (343) 50 Cal 4GS . 7G Ind Cas 311, Mul.und Lai 
De y Banshidar Slant an. 

(1915) AIR 1015 Cal 73 (73) 25 Ind Cos 831, Golam Mujakar v. Golohe 
Charan. 

(1923) AIR 1923 Rang 103 (10G) 63 Ind Cas 924. P. B. P L Chetty Firm 
Y G Lon Pole 

(1919) AIR 1919 Upp Bur 2G (27) 52 Ind Cas 958, Mating On ZIyit y. 
Slating Shut Pi 

(1930) AIR 1936 Pit 270(273) 162 Iud Cas 849 * 15 Tat 422, Hanhar 
Prasad \ Bl.ubneshu.an Prasad. 

[Sec also (1925) AIR 1925 Nag 374 (375) SS Ind Cas 4S, March y. 
Karayan ) 

C. (1936) AIR 1936 Tat 270 (273) 162 Ind Cas 849 15 Tat 422, Hanhar 

Prasad \ Bhvbeneshtcan Prasad. 

7. (1938) AIR 193S Pat 4C5 (4C6) 17 Tat 123, Shailh Dartan Ah v Suraj 
Mai 
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Article 17S 


8. Effect of tar.— If the judgment-debtor does not take steps to 
have the payment or adjustment certified within ninety days from 
the date on which the alleged payment or adjustment was made, it 
will not be open to him to prove it in the Court executing the decree. 
In other \yords, where an application under Rule 2 sub-rule 2 of 
Order 21 is barred by limitation, ho will not be allowed to evade the 
provisions of this Article by securing an investigation of the same 
matter under Section 47 of the Civil Procedure Code, m execution 
proceedings. 1 Under the same circumstances, a suit for declaration 
that the decree has been satisfied and is consequently incapable of 
execution, is not maintainable. 8 

As to the remedy of the judgment-debtor in such cases, see 
Notes 29 and 30 under Order 21 Rule 2 of the Authors' Commen- 
taries on the Civil Procedure Code. 


175 .* For payment I Six months. [The date of 
of the amount of a decree the decree, 

by instalments. ) 


» Act of 1877 
Same as above. 

Act* of 1871 and J559 
No corresponding provision. 

(1925) AIR 1925 Nag 374 (375) :.88 Ind Gas 48, Maroti v. Narayan. 
(1910) 7 Ind Cas 55 (58) (Cal), Mon Mohan v. Dwarakanath. 


Note 8 


1. (1934) AIR 1934 All 209 (210) : 5G All 694 : 148 Ind Cas 1118, Mirror* Lai 
v Raqhubtr Saran. 

(1915) AIR 1915 Cal 73 (73) : 25 Ind Cas 884, Golam Majahar Ghotcdry v. 
Golole Charan. 

(1925) AIR 1925 Lab 5G6 (567) • 87 Ind Cas 635, Mul Chani Todar Mai v. 
Mt. Champa. 

(1931) AIR 1931 Lab 105 (106) : 131 Ind Cas 216 . 1931 Cri Cas 169 : S~ 
Cri L Jour 647, Lachman Singh v. Emperor. 

( 1906 ) 2D Mad 312 (313} : 10 Mad L Jour 33, Ganapalhy Iyer v. Chtnga 
Reddy. 

(1921) AIR 1921 Pat 135 (137, 133) 63 Ind Cas 535, Radha Kant Lai v. 


Farbati Kuer. 


“149 : 15 Pat 422, llarthar 



aikk Parian Mi v. Sara} 
r.7 T"* Cas 593 (F B), Rani 
v. Rapanna. 
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Synopsis 

1. Legislative changes. 

2. Scope. 

3. Effect of order on application made 

beyond six months. 

4. Decree must be for payment of money. 

5. Starting point. 

1. Legislative changes. — This Article is the same as Article 175 
of the repealed Act of 1877. There was no Article corresponding to 
this Article in the Act of 1871. 

2. Scope. — Order 20 Buie 11 sub-rule 2 of the Civil Procedure 
Code provides that after the passing of decree for the payment of 
money, the Court may, on the application of the judgment-debtor 
with the consent of the decree-holder (in Madras, Nagpur, Rangoon 
and Sind, after notice to the decree-holder), order that payment 
of the amount decreed shall he postponed or shall be made by 
instalments. 

This Article applies to applications under the said Rule for an 
order for payment of the decree by instalments An application for 
an order for postponement of the payment of the decree is not 
within this Article. 

3. Effect of order on application made beyond six months.— 
An application for payment of the amount of a decree by instalments 
will be in time if made within six months of the dato of the decree 
or order 1 By virtue of Section 3 ante, a Court cannot entertain such 
an application after the expiry of tho six months prescribed by tins 
Article But, as has been seen m Noto 19 to that Section, whore a 
Court decides that an application is m time, tho decision would 
operate as res judicata between the parties. Where an application 
6uch as is contemplated by this Article is actually entertained by the 
Court after tho expiry of the period of six months and an order is 
passed allowing the application, the Court will be considered to have 
decided that the application was within time and the parties would 
be bound by such order 2 Tho contrary new taken in some cases, 3 

Article 175 — Note 3 

1 (1917) AIR 1917 Mad 188 (188) 31 Ind Cas 393, Pcrumal A’aicler v. 

Sheikh Da it cod Hoicthcr 

2 (1932) AIR 1932 All 273 (281) 51 \11 573 13$ Ind Cas 5S3 (F 13), 

Gotardlmu Das % Dan Dayal 

(1937) AIR 1937 C\1 23C (230, 237) 170 Ind Cas 767, Uanmohan Sanyal 

■ . 1 * ■ " *’ . Durga Churn Gooee 

■" I ' .1 . > ■ 1 I I Cis 671, Hinars! Djs % Ram- 

llfc'Jlj lbjl i mi ale No -o, AuntiAindnu .Inan/a Ram (Do ) 

3. (1921) AIR 1921 Lab 312 (313-311) 72 Ind Cas 177, 23n»ar*i Das v. Ram - 


Article 175 
Notes 
1—3 
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Article 17S namely, that the order is a nullity and is inoperative, does not seem 
Notes to be correct. 

4. Decree must he for payment of money.— Order 20 Bole 11 
of the Civil Procedure Code applies only to a decree for the payment 
of money 1 and consequently the application that is governed by this 
Article must be one in reference to a decree for the payment of 
money and not in respect of a decree for sale on a mortgage. 

5. Starting point. — Time, under this Article, runs from the 
date of the decree. The word “decree" would, where the decree of the 
original Court is appealed against, include the appellate decree also. 
In such a case, time will run from the date of the appellate decree 
whether it merely confirms the original Court’s decree or supersedes 
it. 1 Where, however, the appeal is not entertained at all, though 
filed, the original decree is and continues to be the subsisting and 
final decree or order for the purpose of limitation. 2 Similarly, the 
“date of the decree” will be the date of the original decree where a 
review petition is filed but it is dismissed. 3 


Article 176 


1 76 .* Under the 
same Code to have the 
legal representative of a 
deceased plaintiff or of a 
deceased appellant made 
a party. 


Ninety days. 


The date of 
the death of 
the deceased 
plaintiff or 
appellant. 


Act of 1877 

175 A. — Under section 3C5 of the Six months. 
Code of Civil Procedure by the legal 
representative of a deceased plaintiff, or 
under that section and section 582 of 
the same Code by the legal representative 
of a deceased plaintiff-appellant or defen- 
dant-appellant. 

Acts of 1871 and 1859 

No corresponding provision. 


The date of the death 
of thedeceascd plaintiff 
or of the deceased 
plaintiff-appellant or 
defendant-appellant. 


(1887) 14 Cal 348 (350) . 11 Ind Jur 377, Abdul Eaharnan Sodagur v. Bulla- 
ram Marwart. 

(1021) AIR 1921 Pat 340 (340) : 58 Ind Cas 393, Gobardhan Prasad v. 
Bishunath Prasad. .. 

{Sec also (1900) 1900 Run Re No. 96 : 1901 Pun L R No. 23, Nab* 
Baksh v. Gori Mai. 


Note 4 

1. See the Authors* Commentaries on the Cede of Civil Procedure, Order20 Buis 
11 Note 2. 


Note 5 

1. (1032) AIR 1932 Rang 54 (55) : 135 Ind Cas 858, Abdul Karim v. Maung 
San Kyaw. 

2 (1916) AIR 1916 Mad 8S3 (686) : 28 Ind Cas SC7 : 80 Mad 1190, Tenu- 
gopal Mudah v. Tcnkalasubbiah Chetty. 

3. (1916) AIR 1916 Mad 6S3 (685, 860) : 89 Mad 1190 : 28 Ind Cas SC7, 
Yenugoyal Mudah y. Venkatasubbiah Chetty. 
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Article 176 
Notes 
1—2 


7. One representative applying within time — 
Another, if can be brought on record after- 
wards. 

Other Topics 

Applications in execution proceedings — Article not applicable See Note 2, Pt. 3 
Proceedings lor ascertainment of mesne profits .. .. See Note 2, F-N (3) 

Rival claimants seeking to be brought on record . . . See Note 7, Pt. 2 

Section 6 not applicable to applications under this Article ... See Note C, Pt. 2 

1. Legislative changes. 

1. Article 171 of Act XV of 1877 applied only to applications by 
the legal representatives of a deceased plaintiff and the period 
of limitation was sixty days. 1 By Act XII of 1879, the scope of 
the Article was extended so as to include applications by the 
legal representatives of deceased appellants also 
2 By Act VII of 1888 the number of the Articlo was altered to 
175 A and the period of limitation was extended to six months. 
3. By Section 2 ol the Indian Limitation and Code of Civil Proce- 
dure (Amendment) Act, XXVI of 1920, the period of limitation 
under this Article was reduced to ninety days 

2. Scope of the Article. — Order 22 Rule 3 sub-rule 1 of the 
Code of Civil Procedure provides that where, 

1. one of two or more plaintiffs dies and the right to suo does 
not survivo to tho surviving plaintiff or plaintiffs, or 
2 a sole plaintiff or sole surviving plaintiff dies and the right 
to sue survives, 

an application can bo mado for making tho legal representatives of 
such deceased plaintiff parties to the suit 

Ordci 22 Rule 11 of the samo Code provides that in the 
application of tho Order to appeals, tho word “plaintiff” includes 
“appellant ” 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

2a. Death after preliminary and before final decree. 

3. “Legal representative.’ 1 

4. Onus of proof. 

5. Starting point. 

6. Extension and exclusion of time prescribed by 

this Article. 


Article 176 — Note 1 

1. (1S7S) S Cal L R HO (iil), 7» re Ham S tinier Lhndoory. 
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Note 2 
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This Article applies to applications to have the legal representa- 
tives of a deceased plaintiff or of a deceased appellant made parties 
to the suit or appeal, i. e., to applications under Order 22 .Buie 3 
read with Rule 11. 

The Article does not apply to applications for substitution not 
made in the course of the suit or appeal} Thus, it has no application 
to cases where the plaintiff dies after decree 2 or to applications made 
in execution proceedings. 3 Nor does the Article apply where the 
deceased is neither a plaintiff nor an appellant, but merely an 
applicant for leave to appeal,* or an assessee in a proceeding under 
Section 66 sub-section 2 of the Income-tax Act. 5 

There is a difference of opinion as to whether the rules as to the 
substitution of legal representatives contained in Older 22 apply to 


Note 2 

1. (1907) 11 Cal W N 156 (158), Mehart Bibt v. Takub All. 

2. (1933) A I E 1933 All 111 (112) : 144 Ind Cas 340, Chnnderdeo Chaube v. 

Megh Narmn. (Rule 3, Chap. 11 of the Rules of the Allahabad High 
Court requires an application by the legal representative of a party 
dying after decree to apply for permission to appeal— Article 176 does 
not apply to such an application ) 

(1879) 5 Cal L R 108 (111), Cally Churn Mulhck v. Bhuggobutty Churn 
Mullick. 

(1881) 8 Mad 236 (237), Ramanada Sastn v. Mtnachi Annual. (Appeal by 
legal representative of plaintiff who has died after decree — Representa- 
tive has same period to file his appeal as the plaintiff himself would 
have had.) 

(See also (1927) AIR 1927 Oudh 156 (157) : 101 Ind Cas 174 : 2 
Luck 4G4, Mt Lakhpati Zucr v. Daulaf Singh.) 

3. (1881) 3 All 759 (765) 1881 All W N 57, Dulan v. Mohan Singh. 

(1879) 3 Bom 221 (222), Gulabdas v. Lakshman Narhar. 

(1923) AIR 1923 Cal G26 (628) . 74 Ind Cas 929 • 50 Cal C50, Rajah 
Hemendra Lai Singh Deo v. Fakir Chand. 

(1926) AIR 1926 Cal 957 (958) . 96 Ind Cas 378, Akhoy Kumar v. Suren- 
dra Lai 

(1910) 5 Ind Cas 272 (273) (Cal), Debendra Nath v Khirode Chundra 
(1929) AIR 1929 Pat 200 (200) 117 Ind Cas 165, Bimbadhar Panda V. 
Abdul Zahl (By virtue of O 22 R. 12, nothing m Buie 3 applies to 
proceedings in execution of a decree or order and therefore a pending 
execution proceeding does not abate by reason of the death of any of 
the joint decree-holders ) 

(1935) AIR 1935 Pat 117 (118) • 13 Pit 777 : 155 Ind Cas 969, F. A, 
McN aught v. Iff. Sarasioati Thahuratn 

. T ,, ^ ^ ,-,.7 OO Cas 482 : 4 F3t 

i ka\. AnantPra- 
iinment of mesne 
, jn the suit and 
ubstitution is not 

necessary.) 

(1932) AIR 1932 Mad 73 (76) • 55 Mad 352 : 135 Ind Cas 561 (F B), 
Venkatachallam Chettg v. Ramaswamy Serial ] 

4. (1934) AIR 1934 Sind 36 (38) : 28 Sind L R 150 : 148 Ind Cas 819, Noor 

Ahmed v. Chattomal Gurmukhdas. 

6. (1930) AIR 1930 Pat 81 (82) 9 Pat 210 : 126 Ind Cas 833 (S B). Maha- 
rajahadiraja of Darbhanga v. Commissioner of Income-tax. 
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appeals against orders in execution.® On the view that they do apply, 
applications for substitution will bo governed by this Article. Where 
the appellant has died before the appeal is dismissed for default, the 
legal representative’s right to apply to be brought on record need not 
be exercised within the period limited by Article 168. The application 
can be made within the period prescribed by this Article. 7 

2a. Death after preliminary and before final decree. — Seo 
Note 5 to Article 177, tnfra 

3. "Legal representative.” — Seo Note 43 to Section 6 ante, and 
the undermentioned cases. 

4. Onus of proof. — The onus is on the applicant to prove the 
date of the death of the deceased plaintiff or appellant, as the case 
may be, and that the application has been made within the period 
prescribed by this Article 1 

5. Starting point. — Time runs from the date of the death of the 
deceased plaintiff or appellant, and the period of limitation is ninety 
days from that date This will bo so even if the death occurred before 
the Amending Act 26 of 1920 came into force. 1 

6. Extension and exclusion of time prescribed by this 

Article. — Section 5, ante, has no application to applications under 

6 See the Authors 1 Commentaries on the Code o l Civil Procedure, Order 22 
Rule 12 Note 1. 

7. (1913) 19 Ind Cas 520 (527) . 10 Oudh Cas 191 : 40 Ind App 151 35 All 
331 (P C), Debt Bakhsh Singh v Habib Shah , 

(1691) 4 C P L R 163 (185), Dhopatsinyh v Gayar am 

Note 3 

1 (1929) AIR 1929 Cal 26 (27) 115 Ind Cas 164, Faquir Banoo v Rahim 
Dux ( Dona fide application by all the representatives who are known 
and willing to ]oid in the application is sufiicient compliance with 
Order 22 Rule 3 ) 

(1927) AIR 1927 Lah 94 (95) 100 Ind Cas 418, Mahomed Hasson v 

Inayat Hussain (The expression ‘‘legal representative” means and 
includes one person as well as several persons according ai they repre- 
sent the whole interest of the deceased person ) 

(1922) AIR 1922 Lah 175 (170), Ooor Dachau Singh v Gian Singh. 
(Intermcddler may he representative and can be made a party in place 
of deceased ) 

(See of so (1933) AIR 1933 Lab 350 (359) 14 Lah 543 . 112 Tnd 

Cis 019, Chum Lai Tulst Ram v Amin Chand ] 

Note 4 

1 (16S7) 1SS7 All \V N 00 (60), Harnnndan v Durga. 

Note 5 

1 (1921) AIR 1921 Mad G50 (651) 02 Ind Ca, 795, Taithinalha Iyer v, 

Go niirftf so my Odayar. 

(1921) AIR 1924 Rom 41G (417) 60 Ind Cas 761, Tijaya Singh r. Sftiroji 


Article 476 
Notes 
2-6 
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Article 1 76 Order 22 Rules 3 and 11. But where no application under Kule 3 is 

Notes filed and the suit abates, the representative may, under Order 22 

® * Buie 9, apply to set aside the abatement on showing sufficient cause 
for not filing the application for substitution within time. An appli- 
cation after tho time prescribed by this Article, to bring on record 
the legal representative of a deceased plaintiff or appellant was, in 
the undermentioned cases, 1 treated as ono under Order 22 Buie 9 
, to set aside the abatement. 

Section 6 of the Act is limited to applications in execution and 
does not apply to applications contemplated by this Article. 3 

7. One representative applying within time — Another, if 
can be brought on record afterwards, — Where one of two legal 
representatives has applied in time, to be made a party, and the 
application has been granted, the other legal representative may be 
brought on the record subsequently. 1 

Where there aro two rival claimants seeking to be brought on 
record, one claiming by inheritance and the other by bequest, the 
right to be brought on record vests in the one or the other with 
effect from the date of death of the deceased party. Limitation 
begins to run against both from that date and each will get barred 
by time at the expiry of the limitation prescribed by this Article, 
The one who has not applied to be brought on record within time 
cannot continue the suit revived by his rival’s application in time.“ 


Article 177 1 77 .* Under the 

same Code to have the 
legal representative of a 
deceased defendant or of 
a deceased respondent 
made a party. 

Ninety days. 

The date of 
the death of 
the deceased 
defendant or 
respondent. 

sfc Act of 187' 

175 C. — Under section 868 of the Code of 
Civil Procedure, to have the legal representa- 
tiveof adeceased defendant made a defendant, 
or under that section and section 5S2 of the 
same Code to have the legal representative of 
a deceased pla in tlS- respondent or defendant- 
respondent made a plaintiff-respondent or 
de f enda nt-resp on den t 

7 

j Six months. 

The date of the 
death of the de- 
ceased defendant 
or of the deceased 
plaintiff - respon- 
dent or defendant- 
respondent. 

(1923) AIR 1923 Nag 166 (167) : 71 Ind Cas 176, Nvnba v. Ml. JanU. 


1. (1028) AIR 1928 Lah 746 (747) : 112 Ind Cas 5, Kirpa Bam v. Bhayat 

Chand. 

(1924) A I It J924 Lah 424 (424) . 74 Ind Cas 17, Badlu v. Mt. Jfaratm. 

2. (1017) A I It 1917 Low Bur 132 (133) : 85 Ind Cas 438, Ma JUm Thu* v. 

Nanny Po TVtn. 

Note 7 

1 (1912) 13 Ind Cas 313 (313) (Mad), Venkata Bao v. Marikurthu Ammal. 
(1033) AIR 1933 Rang 234 (234) : J45 Ind Cas C93, Ahmad v, Nykahnda 

2. (1027) AIR 1927 Nag 343 (344) ; 104 Ind Cas 80S, Amntibai v. Baton Lah 
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Synopsis 

1. Legislative changes. 

2. Scope. 

3. Execution proceedings. 
Execution appeals. 

5. Death after preliminary and 

before final decree. 

6. Legal representative. 

7. Extension of time. 


Article 

Note 


177 

1 


Other Topics 

See Note 2, Pt. 2 
See Note 2, Pt. 1 
See Note 2, Pt. 6 
Sec Note 7, Pt 5 


Application for leave to appeal to Privy Council 
Application for leave to sue as pauper 
Eevision application 
Two cr more legal representatives .. 


1. Legislative changes. — This Article corresponds to Article 
175 C of the Act of 1877 and was inserted in that Act by Act VII of 
1888. Article 175 C made specific mention in the first column to 
Sections 368 and 582 of the Civil Procedure Code of 1882. Reference 
to provisions of the Code has been omitted from the Article in its 
present form. Before this Article was enacted in the Act of 1877, the 
general Article 178 was held to govern applications to bring on record 
the representatives of a deceased defendant or respondent. 1 

Article 175 C provided a period of six months. 

The Indian Limitation and Civil Procedure Code (Amendment) 
Act XXVI of 1920 provided by Section 2 that “In the third division 
of the First Schedule to the Indian Limitation Act, 1908, in Articles 
176, 178 and 179, for the word 'Ditto' in the second column, the words 
‘Ninety days,’ ‘Six months’ and ‘Ninety days’ respectively shall be 
substituted.” As ilo mention was made of Article 177 in this Section, 

Acts of 1871 and 1859 

No corresponding provision. 


[See also (1926) 97 Ind Cas 112 (112) (Lab), Gurdil Stngh v Sawan 
Mai 

(1919) AIR 1919 Nag 150 (152) 15 Nag L K 21 • 49 Ind Ca s 31, 
Amolalsao v. Goundrao 1 

Article 177 — Note 1 

1 (18S8) 10 All 270 (271) . 1S39 All W N 114 (F B). Earn Samp v. Ram Sa 'ia„ 
(16SS) 10 All 2C1 (2G7) • 18S3 All W N 112 (F B), De&i Din v Chunna Lai. 
(1638) 10 All 2G0 (263) . 1833 All W N 111 (F BJ.CfeajmaJDas v Jagadamba 
Prasad. 

(18SG) 9 Mad 1 (1) (F B), LaUhmi v 


Sri Deti. 
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Article 177 
Notes 
1—2 


it was held by the High Courts of Lahore, 2 3 4 Madras, 3 Allahabad 1 
and Patna 5 that the Amending Act did not reduce the period of 
limitation under Article 177 and that it remained six months. The 
High Courts of Calcutta 6 and Bombay 7 took the opposite view. In 
view of this conflict of opinion the Legislature passed the Repealing 
and Amending Act XI of 1023, laying down definitely that the period 
of limitation under Articles 176, 177 and 179 is ninety days. 

2. Scope. — Order 22 Rulo 4 sub-rule 1 of the Code of Civil 
Procedure provides that where, 

1. one of two or moro defendants dies and the right to sue 

does not survive against the surviving defendant or 
defendants alone, or 

2. a sole surviving defendant dies and the right to sue 

survives, 

an application can bo made for making the legal representatives of 
such deceased defendant parties to the _suit. 

Order 22 Rule 11 of the same Code provides that in the application 
of the Order to appeals the word “defendant" includes “respondent.” 
This Article applies to applications to have the legal representatives 
of a deceased defendant or a deceased respondent made a party to the 
suit or appeal, i. o., to applications under Order 22 Rule 4 read with 
Rule 11 of the Code. 18, 

■Where the doceased person i3 not a “defendant” in a suit or a 
“respondent” in appeal, Order 22 Rules 4 and 11 do not apply and 
consequently this Article also does not apply. Thus, it does not apply 
to an application to bring on record the legal representatives of a 
deceased opponent in an application for Icaie to sue in forma 

2. (1925) AIR 1925 Lah 98 (98) : 78 Ind Cas 771, Arjan Das v. Nanai Chand. 
(1924) AIR 1924 Lah 65 (67) : 4 Rah 567 ; 77 Ind Cas 409, Gobind Das v. 
Hup Ktshore. 

(1922) AIR 1922 Lah 211 (213) : GO Ind Cas 749, Hup Ktshore V. Bhayat 
Gobtnd Das 

S. (192G) AIR 192C Mad 65 (GG) : 92 Ind Cas 5GG, Subramama Iyer v. Shan- 
mtiyam Chettiar. 

4. (1925) AIR 1925 All 2G3 (2G4) : 47 All 335 : 8G Ind Cas 161, Zlumtas ud- 

Daula Mularrant Alt Khan v. James It, It, Slinner. 

(1925) AIR 1925 All 77 (78) : 92 Ind Cas 330, A. Q. Skinner v. Jlfitlarram 
AU Khan, 

5. (1927) AIR 1927 Pat 142 (113) : 97 Ind Cas 31G, Drmandan Prasad v. 

Mahabir Prasad 

6. (1924) AIR 1924 Cal 74 (79) . 60 Cal 549 : 75 Ind Cas 81, Seodoyal Khemla 

Y.Joliarmal Zlanmull 

7. (1923) AIR 1923 Bom 299 (299) • 77 Ind Cas 474, lluscnuddvi Nuruddm 

v. Dulalshtdas Keshailal. 

Note 2 

la(1931) AIR 1931 Pat 1G4 (1GG) : 10 Pat 341 : 132 Ind Cas 100, Waltyatun- 
Htssa Deyam v. ChalaVn. 
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Xxiupcrts, 1 or for leave to appeal to the Privy Council • or of a person 
•who is dead l*efore the institution of a suit, but whose name appears 
os a defendant in the suit. 8 Nor does tho Article apply when a defen- 
dant die*? after decree.* But the Article applies to applications to make 
the legal representatives of a deceased respondent m second appeal 
parties to the appeal. 8 

A rnMion application is not a ‘suit’ or ‘appeal.’ There cannot 
be any question of abatement in such applications, the whole theory 
of abatement being inapplicable to such applications and hence tho 
provisions of Order 22 do not apply to them 6 

The Limitation Act does not apply to proceedings under the 
Companies Act 1913 and where the resi>ondent in an application for 
an order for the balance of contributions dies, it is not necessary to 
bring his legal representatives on record within the time prescribed 
by this Article. 7 

3. Execution proceedings. — Order 22 Buie 12 of the Civil 
Procedure Code specifically declares that Order 22 Rule 4, inter aha, 
does not apply to execution proceedings This Article will not govern 
the case of death of a defendant or respondent in execution proceed- 
ings and an application for substitution in such proceedings need not 

1 (1929) AIR 1929 Sind 130 (13G) 11C Ind Cas 111, Rhatijahbai v. Nur 

Muhammad. 

(1929) AIR 1923 Mad 278 (279) 51 Mad C97 : 110 Ind Cas 318, Sulbiah v. 
Bala Tirupura Sundra 

(1900) 33 Cal 11 G3 (1109) 4 Cal L Jour 231. Laht Mohan •/ Saltsh Chandra 

(1833) 7 Bom 373 (37G). Janardan I’tflial v Anant Mahadei 

2 (1934) A I R 1931 Sind 3G (37, 39) 116 Ind Cas 819 23 Sind L R 150, Koor 

Ahmed > Lhattomal. 

3 (1907) 31 Mad 8G (8 h) 17 Mad L Jour 551 3 Mad L Tim 12, Veerappan 

Cliel/i/v Txndal Ponnen 

(1919) AIR 1919 Cal 257 (258) 51 Ind Cas lCO.Nru/a Das Laic v Khirada 
Kanta Day. 

[ See also (1914) AIR 1914 Cal 695 (BOG) 24 Ind Cas 112, Bejoy 
Chand v Amulya Charan.'] 

4. (1831) 3 Mad 23G (239), Ramauada Sastri v .VinacJu Animal. 

(1901) 23 Mad 3G1 (3G2), Samiasua Chelty v Yecra Perumal Mudaly. 

5 (1901) 28 Mad 493 (499) 15 Mad L Jour 404, Karasimham v. Moliamud 
Valt 2 ullah. 

(1907) 29 All 535 (53G) 4 All L Jour 397 1907 All \V N 155, Madh uban Das 
v Naram Das 

(1908) 10 Bom L R 509 (513), Sheikh Adam v. Bala ji Krishna ji. 

(1907) 31 Cal 1020 (1023) 11 Cal \V N 1100 : G Cal L Jour 715, Upendra 
Kumar Chakraiarti v. Sham Lai Mondol. 


point JJ 

G (1920) AIR 1920 Sind 120 (120) . 60 Ind Cas 45G (457), Baksho v. Riaro. 

7. (1938) AIR 1938 Pat 287 (2SS) : 173 led Cas 893, Stimifra Ktter v. Sifa- 
viarhx Sugar U'wls Ltd. 


Article 177 
Notes 
2-3 


Lain. 151 
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Article 177 
Notes 
3-3 


be made within the time prescribed by this Article. 1 The proper 
course in such cases is to apply for execution against the legal 
representatives themselves. 2 It has, however, been held in some cases 
that when a judgmenfc-debtor dies, the decree-holder should get, on 
the analogy of this Article, the period at least prescribed by it for 
applying to bring his legal representatives on the record. 3 

4. Execution appeals. — There is a difference of opinion as to 
whether the rules as to substitution of legal representatives contained 
under Order 22 apply to appeals against orders in execution. 1 On the 
view that they do apply, applications for substitution of the legal 
representatives of a deceased defendant or respondent will be governed 
by this Article. 8 

5. Death after preliminary and before final decree. — In 
suits requiring a preliminary and a final decree, can there be an 
abatement on the ground that no application was filed in time to 
implead legal representatives on the death of a plaintiff or of a 
defendant after the preliminary, but before a final decree? It was 


Note 3 

1. (1932) AIR 1932 Pat 222 (223) : 11 Pat 54G : 133 Ind Cas 91, Sheo Gobind 

Ram v. 21 It. Kishunbansi Kuer. 

(1924) AIR 1924 Lah 31G (318) : 73 Ind Cas 887, Wahid Bakth v. Kalla 
Parshad. 

(1911) 10 Ind Cas 405 (40G) (Lab), Amolale Ram v. Shanu Ram. 

(1929) AIR 1929 Pat 200 (200) : 117 Ind Cas 165, Bimbadhar Panda v. 
Abdul Zahl. 

(1927) AIR 1927 Mad 184 (184) : 50 Mad 1 : 99 Ind Cas G27, Palaniappa 
Chetti v. Valltammat Achi. 

(1923) AIR 1923 Lah 5G0 (5G3) : 74 Ind Cas 577, Mir Khan v. Sharfu 
Punnun. 

(1879) 3 Bom 221 (222) : 4 Ind Jur 34, Gulabdas v. Lalshman Narhar. 
(18S0) 5 Bom 29 (37), Kalyanbhai Dipchand v. Qhanasham Lai. 

2. (1905) 2 Cal L Jour 544 (545, 54G), Jogendra Nath Roy V. Rank Chandra 

Banerjx. 

(1914) AIR 1914 P C 123 (131) : 42 Cal 72 : 41 Ind App 251 : 24 IndCas 304 
(P C), Raghunath Das v. Sunder Das Khtlrt. 

(1920) AIR 1920 All 171 (172) : 42 All 570 : 57 Ind Cas CIO, Bhagwan Das 
v. J ugal Ktshore. 

(1909) 1 Ind Cas 1G3 (174): 36 Cal 543. Jogendra Chandra Roy v. Shy am Das. 

3. (1921) G2 Ind Cas 52 (53) (Pat), Rameshar Singh v. Mathu Muir. 

[S« also (1882) 1882 Pun Re No. 151, 3Jt. Atizbibi v. Ganda Hal. 
(Application for substitution of the legal representative of a 
deceased judgment-debtor Is in substance an application for 
execution within B. 234, O. P. C of 1862 and Art. 179, Limi- 
tation Act of 1877.)] 

Note 4 

1. See Note 1 to O. 22 R. 12 of the Authors* Commentaries on the Civil Proce- 
dure Code. % 

2 (1934) AIR 1034 Mad C64 (GC4) : 151 Ind Cas 777, Gatigu Naidu ▼. 
Muttenna. 
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held in the undermentioned cases 1 by tho High Court o£ Allahabad 
that the suit would abate, tho reason being that a suit is “pending” 
till a final decree is passed. The said Court did not accept the position 
that the principle laid down by the Privy Council in Lachmi Narain 
v. Balmahind, I. L. R. 4 Patna 61, was applicable to such cases In 
order to avoid this difficulty. Order 22 Rule 12 has now been amended 
by that Court so as to make Rules 3, 4 and 8 inapplicable to proceed, 
ings after the preliminary decree. 14 

All the other High Courts are agreed on the authority of the said 
Privy Council decision that the Rule does not apply to such cases and 
that there can be no abatement on death after a preliminary, and 
before a final decree.” 

6. “Legal representative.” — As to tho meaning of the expression 
“ Legal Representative, " see Note 43 to Section 6 ante and Notes to 
Order 22 Rules 3 and 4 of the Authors’ Commentaries on the Civil 
Procedure Code. 

7. Extension of time. — Under Section 368 of the Civil Procedure 
Code 1882, an application for substitution could have been made 
beyond the period of six months presented by Article 175 C, if there 
was sufficient cause for the delay 1 But under Order 22 Rule 4 of 
the present Civil Procedure Code, if no application for substitution 

Note 5 

1 (1030) AIR 1930 All 779 (782, 783) 120 Ind Cas 20 : 52 All 910, Anmol 

Singh v. Han Shankar Lai. 

(1922) A I R 1922 All 396 (397) G3 Ind Cas 251, Jagarnath Umar v Ram- 
Karan Singh 

The same new uasalso taken by the Sind Court tit the undermentioned case: 

(1926) AIR 1926 Sind 20 (21) 89 Ind Cas 238, Tulsi Dais Kcshao Das v. 
Ramzan Abdulla 

la (1931) AIR 1931 All 465 (168) 151 Ind Cas 755, Naraxn Das v Bhaguatt 
Prasad 

2 (1933) AIR 1933 Rang 318 (319) : 11 Rang 41G 117 Ind Cas 730, Muthiah 

Qhethar v. Tha Zan Hla. 

(1923) AIR 1923 Mad 914 (918) . 112 Ind Cas 116 : 51 Mad 701 (F B), 
Perumal Pillai v Per urn al Chetly. 

(1929) AIR 1929 Cal G18 (619) 125 Ind Cas 287, Mohan Sardar v Hem 
Chandra 

(192S) 120 Ind Cas 77 (77) (Mad), Peetha Suamigadu v. Ramachandrayya 

(1929) AIR 1920 Nag 200 (207) 122 Ind Cas 447, Debmath v Dissesar Das, 

(1920) AIR 1929 Nag 142 (111) 110 Ind Cas 657 . 27 Nag L R 119 (F B), 
Bapuv Gulabchand. 

(1927) AIR 1927 Oudh 561 (561) 106 Ind Cas 332, Kaht Ram v Gaya Dm. 

(1927) AIR 1927 Oudh 156 (157) 101 Ind Cas 174 . 2 Luck 464, lTf. 
Lakhpati Kuer v. Daulat Singh 

(1921) AIR 1921 Nag 32 (33) 17 Nag L R 81 . 64 Ind Cas 307, Tularam v, 
Tukaram. 

(1930) AIR 1930 Lali 320 (330) 122 Ind Cas 227, Rahim Baksh v Walatti 
Ram. 

Note 7 

1. (1SS0) 11 All 408 (414) 18SS All W N 111 (F B), Chajmal Das v Jagdamba 
rra'ad (Held, sufficient cau=e within S. 80S was not shown ) 


Article 177 
Notes 
5—7 




Article 177 
Note 7 


2101 TO IMPLEAD L. R. OF DEFENDANT OR RESPONDENT 

is made within the period of ninety days from the death of the 
defendant or respondent, the suit or appeal abates and the Court has 
no power to enlarge the time for sufficient cause. Section 5 of the 
Limitation Act does not apply. 2 But after abatement, it is open to 
the plaintiff or appellant to make an application to set aside the 
abatement under Order 22 Rule 9, and the Court can, on sufficient 
cause being shown for not applying in time for substitution, extend 
the time. 

An application made to bring the legal representatives of the 
deceased defendant on record after the time prescribed therefor, 
may be treated as an application to set aside the abatement, and on 
proof of sufficient cause for delay, the application may be granted.* 

Section 6 of the Limitation Act does not apply to an application 
under Article 176 or Article 177 and hence the period of ninety days 
cannot be enlarged by reason of the applicant’s minority. 4 


(1907) 29 All 535 (537) : 4 All L Jour 397 : 1907 All W N155, Madhuban Das 
v. Naram Das 

(1887) 1887 Pun Re No 42, Gaman v. Baksha. 

(1907) 1907 Pun Re No. 113 : 1907 Pun W R 194, Dadu v. Kadu. 
fl903) 7 Cal W N 529 (581), Syed Hossem Alt v. Abdur Rahim. 

2. (1922) AIR 1922 Lah 131 (131) . G5 Ind Cas 121, Shah Muhammad v. 

Karam llaht. 

(1914) AIR 1914 All 94 (95) . 30 AH 235 ' 25 Ind Cas 48, Secietary of Stale 
v. Jawahsr Lai. 

3. (1928) AIR 1928 Lah 740 (747) : 112 Ind Cas 5, Kirpa Ram v. Bhagat 

Chand. 

(1924) AIR 1924 Lah 424 (424) : 74 Ind Cas 17, Badlu v. Mi Naraini. 
(1933) A r R 1933 Lah 910 (920) : 149 Tnd Cas 1187, Sham Das v. Mahabtr 
Das. 

(1934) AIR 1934 Lah 315 (315) : 147 Ind Cas 699, Bharlu v. Udmu 
(1929) AIR 1929 Lah 129 (130) : 117 Ind Cas 8S4 : 10 Lah 810, Dina Nath 
y. Sayad Habib. 

(1933) AIR 1933 Nag 85 (80. 87) : 29 Nag L R 118 : 144 Ind Cas 80S, 
Gabrulal Firm v. Court of Wards, Bilaspur. 

(1920) AIR 1920 Lah 474 (475) : 94 Ind Cas 800, Ataur Rahman v. 
Mushhur-un-nissa. (Where it was found that there could not in fact 
bo any reason for applicant to ask for excuse and there was no asser- 
tion that there had been delay due to reasonable cause. Held, tbo 
application could not be treated as one under R. 9.) 

(1937) AIR 1937 Lah 455 (457) ■ 174 Ind Cas 700, Duanchand Ktrtnal v. 
Bhagican Chand. 

(1920) AIR 1920 Sind 82 (83) . 78 Ind Cas 509, Manager, Encumbered 
Estates tn Stnd r. Tharumal. 

also (1910) AIR 1910 Mad 440 (441) • 80 Ind Cas 079, Arana* 
chalam Chettiar In re. 

(1892) 10 Mad 319 (320), Mallikarjuna v. PuUayya.) 

4. (1917) AIR 1917 Low Bur 132 (133) . 35 Ind Cas 433, Ma Mm Thin x. 

Maunj Pa ir™. 

(1912) 15 Ind Cas SCO (307) : C Low Bur Rul 52, Ma Sem Hnt/tn \ Lutchnan 
Chett,,. 

(1901) 23 Mad 859 (300), Pam t. JJantaii Menon. 

(1085) 1835 Run Ro No. 91, Rihana v. Ilardttta. 
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If one of the representatives of the deceased defendant or Article 177 

respondent >s brought on record in time, there is no bar to bring the Note 7 
other representatives on record subsequently. 8 


1 78 . Under the 
same Code for the 
filing in Court of an 
award in a suit made 
in any matter referred 
to arbitration by order 
of the Court or of an 
award made in any 
matter referred to 
arbitration without 
the intervention of ai 
Court. 


Six months. 


The date of the 
award. 


Article 178 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “ Award.” 

Starting point. 

5. Extension of time. 


1. Legislative changes. 

1 The Act of 1859 did not apply to applications But Section 327 
of the Code of Civil Procedure 1859 provided that an application 
to file an award should be made within 6 months of the award 1 

K- Act of 1877 

176 — Under the Code of Civil | Six months i The date of the award 
Procedure, section 51C or 525, 
that an award be filed in Court < 

Act of 1871 

265 — Under the Code of C»wl I Six months I The date of the award 
Procedure, section three hundred 
and twentj -seven, that an award 
be filed in Court. I 

Act of 1859 

No corresponding provision 


5. {1912) 13 Ind Cas 313 (313) (Had), Venhata Row v 3 lanhruthu Animal 
(192G) AIR 1920 Pat 270 (276) 91 Ind Cas 209, Sadu Saran Pande v. 
Nanda Kumar Singh 

Article 178 — Note 1 

1 (1SG5) 5 Suth \V R 123 (123), Lhyrub Jha v JJttnnomnn Dull Jha- 
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Article 176 
Notes 
2—4 


3. “Award." — An award must be a single instrument complete 
in itself-* 8. 

Where the agreement to refer provides that the matter in dispute 
may bo taken up and dealt with seriatim, and the award delivered bit 
by bit, a portion so decided may be taken as a distinct award. 1 An 
■award filed without the intervention of the Court can be split up and 
need not be filed as a whole. 5 When the order filing the award and 
the order passing a decree in terms of it are contained in the same 
order, the two parts can be separated and it has been held that 
though there may be no appeal against tho decree, an appeal can be 
filed against tho earlier portion of the order directing tho filing of 
the award.* 

An award does not become invalid merely because it has not been 
made a rule of Court within the prescribed period of limitation.* 

4. Starting point. — Time, under the Article, runs from the date 
■of the award. The “date of the award” is the date when the award 
is published or delivered to the parties so that thoy may have notice 
of its contents and not the date when it was actually written and 
signed, which m many cases might be much earlier. 1 A party applied 
in time to file an award made without the intervention of the Court, 
but prayed that a decree might be granted after excluding certain 

3. (1935) AIR 1935 Lab 134 (134), Batan Chand V Bup Lai. 

(1909) 4 Ind Cas 821 (822) (1907-09) Upp Bur Rul Lim r . 9, Hi Le Byte v. 
Nga Chit Pm. 

(1923) AIR 1923 Rang 108 (109) . 70 Ind Cas 517 4 Upp Bur Rul 121, 

Haung Ne Dun v. Haung Cho. 

Note 3 

la (18C9) 12 Buth W R 397 (100) : 8 Beng L R 3I9n, Joy Hungal Singh v. 
Hohan Bam. 

1. (1879) i Cal L R 92 (93), Sm. Shosliemukhi Debia v. Nobvi Chunder Boy. 

2. (1929) AIR 1929 Bom 193 (195) 117 Ind Cas 523, Kashinath Hahadei v. 

Gangubai Keshai 

3. (1928) AIR 1928 Mad 9C9 (971) : 112 Ind Cas 691, Seharayan Samson v. 

Amalorpaianadam. 

4. (1930) AIR 1930 Oudh 51 (51) : 124 Ind Cas 41S, Thakur Dm Singh v. 

Bhagaan Din Singh. 

Note 4 

1. (1874) 21 Buth W R 24S (248), Srtenath Chatter jee y Eylash Chunder 
Chattergee 

(1883) 9 Cal 575 (57S), Dutto Singh v Dosad Bahadur Singh. 

(1916) AIR 1918 Pat S3 (90) . 4 Pat L Jour 391 48 Ind Cas 711, Kun) Lai 
y. Banwat i Lai. 


of the Schedule would clearly be covered by the second portion of 
the first column of the Article. 

The Article applies only to applications to file an award. A party 
in whoso favour an award i3 made ha3 two remedies open to him. 
He may make an application to file the award in Court in which ca9e 
this Article will apply. He may also institute a suit for that purpose. 
This Article has no application to such suits. 3 
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Article 178 items of tbo award, on the ground of fraud practised on the arbitra- 
Notes tors. On objection by the other side, that a part of the award cannot 

4— S be filed, the party made a second application praying that the prayer 

in the original application for exclusion of certain items may be 
deleted. This application was more than six months of the date of 
the award. It was held that the original application was a valid 
application to file the award and was made in time, and that the 
subsequent application to amend the prior one, though beyond six. 
months of the award, did not affect the validity of the prior 
application. 2 

5. Extension Of time. — Time, under this Article, cannot be 
extended by reference to Section 5 ante as that Section applies only 
to certain specified applications and does not cover an application to 
file an award. 1 

Section 6 ante applies only to suits and applications for execution 
and therefore does not apply to applications to file awards. 2 

Section 14 may, however, apply to such applications and the 
time spent bona fide in infructuous proceedings in a wrong Court 
may be excluded in computing the period of limitation prescribed by 
this Article.* 

Article 17 \ 79.* By a personjNinety days. Thednteof 

desiring to appeal under | the decree 

the same Code to Hisj appealed 

Majesty in Council for| from, 

leave to appeal. I 

5 ynopsis 

1. History of the Article. 

2. Scope. 

3. Starting point. 

4. Extension of time. 

* Act of 1877 

J 77 . — For the admission of an appeal I Six months. I The date of tko decree 
to Her Majesty in Council. I I appealed against. 

Act« of 1871 and 1859 

No corresponding provision. __ 

*2 (193C) AIR 193G Lah CS2 (GS3) : 1C1 Ind Cas 513, Eonal Per shad v. Sdat 
Pershad. 

Note 5 

1. (1915) AIR 1915 All SCO (371) . 3S All 65 . 31 Ind Cas 899, Pant Ugrok 

Fawde v. .Ultra j Nath Pande. 

(193G) A I R 193G Fat 161 (1C2) : 14 Tat 855 : 1G1 Ind Cas G91, Pane** 
Mandat v. Gena Hander. 

2. (1923) AIR 1923 Rang 22G (226) : 1 Rang 25G : 7G Ind Cas 493, J/a Them 

T in v. Manny Pa Than . 

3. (1911) 9 Ind Cas 157 (153) (Mad), Anjayya v. Papaya. 
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Other Topics Article 179- 

Amendment and review o! decree — Effect ... ...See Not* 3, Pts. 2, 3 Notes 

Exdo«ion of time under Section 5 ... ... ...See Note 4, Pts. 3, 4 1—2 

Leave to appeal m criminal cases. — \rticle not applicable ... Sec Note 2, 1‘t 4 

Time for copies .. .. . . . .Sec Note 4, Pts. 5, 6 

1. History of the Article. — There was no Article corresponding 
to tins in the Act of 1871. Section 599 of the Code of Civil Procedure 
of 1877 provided that an application for leave to appeal to Her 
Majesty in Council roust ordinarily be mado within six months from 
the date of the decree complained of By Section 2 of the Limitation 
Act XV of 1877, Section 579 of the Code of 1877 was repealed and 
by Article 177 all applications "for the admission of an appeal to Her 
Majesty in Council" had to bo filed within six months of the date of 
the decree appealed against. The Civil Procedure Code of 1882 (Act 
XIV of 1832) however, re-enacted Section 599 of the Code of 1877 
and the view was exjiressed id ono case 1 that such re-enactment 
operated as a repeal of Article 177 of the Act of 1877 A contrary 
view was also expressed in tlio undermentioned case 2 By Section 57 
of Act VII of 1889, Section 599 of the Code of 1882 was repealed 
and the conflict of views as to the applicability of Article 177 of the 
Limitation Act to applications for leave to apjieal to the Privy Council 
was thereby removed. 

The first column of the present Article follows more or less the 
wording of Order 45 Rule 2 of the Code of Civil Procedure, 1908, 
which runs as follows : 

"Whoever desires to appeal to His Majesty m Council slull 
apply by petition to the Couit whose decree is complained of " 

As the Article stood originally, the period of limitation was six 
months B> Act 2G of 1920 the penod of limitation was altered to 
ninety days. 

2. Scope. — This Article applies to applications for leave to appeal 
to His Majesty m Council Under Order 45 Rule 2 of the Civil Pro- 
cedure Code, a person desiring to appeal to His Majesty in Council 
from a decree or final order passed by any Court must make an 
application to such Com t for leave to appeal 1 This procedure has 
been made applicable also to certain orders passed under Special Acts 
Thus, the procedure has to bo followed in appeals to His Majesty in . 

Council from the judgment of the High Couit under section 66 of the 
Indian Income-tax Act, 1922 . and the party desirous of appealing 

Article 179— Note 1 

1. (1864) 0 All 250 (251) 18S1 All W N 71 (F J5), Faml-un-nissa Degam v 

.Vtlio 

2. (1892) 15 All 14 (1C, 17) 1892 All W N 152, In the matter of Petition of 

Sita Itam Kesho. 

Note 2 

1. (1875) 15 Beng L R 221 (223) 2 Ind App 205 3 Slither 148 3 Sar 495 
(P C), Gajadhur Pershad v lYtdous of Emam .41 1 Beg (Granting ol 
leave on application lor review without application for leave was held 
ultra tir*s ) 
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Article 179 
Notes 
2—3 


from such judgment has to file an application for leave to appeal. 
This Article will apply to all such applications. 2 

Where there are two appeals from two decrees though they are 
decided by one judgment, a party desiring to appeal from both 
decrees must file two separate applications for leave to appeal within 
the period prescribed by this Article. Where in snch a case a single 
application only was filed within time asking for leave to appeal 
against both the decrees, it was held that such application was bad 
in law. The High Court, however, allowed the applicant to amend 
his application by restricting his prayer to one decree. 2 

The Article applies only to applications for leave to appeal made 
under the Code of Civil Procedure. It has no application to an 
application for leave to appeal in criminal cases. 4 

Order 22 of the Civil Procedure Code doos not apply to applies- 
tions for leave to appeal and no question of limitation arises on the 
death of the applicant, any order for substitution being, however, 
subject to the rules of the Judicial Committee and such directions 
as may be given by their Lordships at the hearing of the appeal. 8 

3. Starting point. — Time, under this Article, runs from the dale 
of the decree. As has been seen in Note 5 to Article 156 ante, the 
date of the decree is tho date of the judgment and not the date on 
which the decree is actually drawn up and signed. 1 

The amendment of the decree which does not have the effect of 
substituting a nett) judgment does not give a fresh starting point of 
limitation or alter “tho date of the decree'’ as originally drawn up.* 
But a decree passed on review is a fresh decree and time for an 
application for leave to appeal runs from the date of the fresh 
decree. 3 Where the High Court sends down on issue for finding of 

2. (1932) AIR 1932 Cal 587 (587) : 59 Cal 251 : 139 Ind Caa 23G, Commis- 
sioner of Income-tax, Bengal v. II. Shaw Wallace d Co 
5. (1932) AIR 1932 Lah 441 (442) : 140 Ind Cas 70, Gopal Singh v. Mrs K. 
Johnstone. 

[Sec also (1920) AIR 1920 Pat 267 (270) : 57 Ind Caa 312, M chad to 
Prasad x. Gajadhar Prasad.] 

4. (1924) AIR 1924 Cal 339 (341) : 25 Cri L Jour 1371 : 82 Ind Cas 7G3, 
FfciZhp E. Bilhnghursl v. Emperor. 

C. (1910) 4 Ind Caa 454 (456) (Cal), Jadunandan Koer x. Bamjiban Lai. 

Note 3 

- , ”■ i "isiDc&i. 


i-ud-Dm v. Gulam 


Itabbani.] 

2. See Note 8 to Article 156, ante, for a fuller discussion. 

[See also (1899) 2 Oudh Caa 235 (239), Zxnat Bibi v. Jehangir Bukhsh 
Khan.] 

3 See Note 9 to Article 156, ante for a full discussion. 

[See also (1924) AIR 1924 Lah 82 (62) : 4 Lah 185 : 75 Ind Cas 
520, Karat AU x. AUu. 

(1931) AIR 1931 Cal $23 (32C) : 131 led Cas 258, Aditpa Kumar 
x. Abinash Chandra.] 
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the lower Court under Order 41 Rule 25 of the Chil Procedure Code 
and passes a decree on receipt of the finding, the order sending down 
the issue is not the final order and an application for leave to appeal 
can be made within ninety days of the final decree.* 

4. Extension of time. 

■Extension under Section 4 : — Where the Court is closed on the 
last day prescribed for the application, it may be presented on the 
next re-opening day, by virtue of Section 4, ante. 1 

Extension under Section 6 : — Section G, ante, does not apply to 
applications contemplated by this Article and the period of limitation 
prescribed therefor cannot be extended by reason of any legal 
disability.* 

Exclusion under Section 5 : — Section 5 sub-section 2 of Act of 
1877 does not apply to applications for leave to appeal to His Majesty 
in Council. It was accordingly held that time cannot bo extended 
under this Section even if there was sufficient cause for the delay. 3 
This sub-section has now been amended in the present Act so as to 
make it applicable to applications for leave to appeal As to the 
circumstances under which time may be extended under Section 5, 
see Notes to that Section and the undermentioned cases * 

Exclusion wider Section 12 : — Section 12 sub-section 2 of 
Act of 1877 doe3 not apply to the applications contemplated by this 
Article and it was held that the applicant was not entitled to tlie 
exclusion of the time roquisite for obtaining a copy of the decree 

4. (1933) AIR 1933 Bon> 251 (252) : 145 Ind Cas 258, Ju an Lai Vrajrai \ . 
Vrajlal Pochalal 

Note 4 

1. (1871) 15 Suth \V R 255 (25G), Rajah Raj Ktihen Singh v. Htno Soondurte 

(16G9) 12 Suth W R 203 (291), Luchmun Chtinder Cir v Kalee Churn 

[But see (1868) 1 Deng L R 0 C 39 (40), Tamxaco \ Skinner (Six 
months’ period expiring daring holidays — Application made ou 
the re-opening day — Leave not granted )] 

2. (1B91) 18 Had 484 (4B6), Thurai Rajah v. Jamildbdeen Routhan. 

(1918) AIR 1918 Oudh 1G3 (ICG) 46 Ind Cas 68, Narendra Bahadur 
Singh v. Oudh Commercial Bank of Fyzabad 

3 (1892) 15 All 14 (19) 1892 All \Y N 152, In the matter of petition of Sila 
Ram Kesho 

(1906) 28 All 391 (392, 393) 190G All W N 55 3 All L Jour 165, Shib 

Singh v Gandhary Singh. 

(1895) 19 Bom SOI (302), Iloroba Ramchandra v. Ghanasham Ktlkant 

4. (1923) AIR 1923 All 53G (537) 7G Ind Cas 375, Deo Indar Singh v. 
Khitshi Ram (Sudden illness ) 

(1924) AIR 1924 Bom 399 (407. 410) • 49 Bom 442 80 Ind Cas 662 (F B), 
Kagtndas ilotilal v Nilaji Iloroba (Mistaken advice of pleader and 
acting in good faith.) 

(1921) AIR 1921 Pat 175 (17G) . G Pat L Jour 350 C2 Ind Cas 649 (F B), 
Jyotmdranath Sarkar v Lcdna CdUiery Co Ltd. (Being misled by 
the longstanding practice of Court ) 

(1929) AIR 1929 Sind 20G (207) 11S Ind Cas 212 24 Sind L R 103, 

Jhamandas v. II t Bi5» Aisftan. (Negligence of part; — Time cannot 
Le extended.) 


Article 179 
Notes 
3—4 
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Article 179 
Note 4 


Article 180 


appealed from. 5 This sub-section has also been amended in the 
present Act so as to make it applicable to applications for leave to 
appeal. But it is only the time requisite for obtaining a copy of the 
decree appealed against that can be excluded in computing the period 
prescribed by this Article. 8 There is a conflict of opinion as to whether 
the time requisite in obtaining the copy 'of the judgment can bo 
excluded in computing such period. See Notes 28 and 25 to Section 
12, ante. 


1 80. By a purchaser 
of immoveable property 
at a sale in execution of 
a decree for delivery of 
possession. 


Three years. 


When the sale 
becomes 
absolute. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “By a purchaser.” 

4. Starting point. 

5. Extension and exclusion of time. 

6. Second application. 


1. Legislative changes. — This Article was introduced fo? tho 
first time in 1908. Before the 1908 Act it had been held that applica- 
tions under S 318 of the Code of 1882 corresponding to the present 


(1925) AIR 1925 Bom 137 (137) : 4 •" 

Eustomjs Mehta v Basham I 
limitation for an application f< 
the time taken up for re\iew 
against should be excluded.} 

(1925) AIR 1925 Cal 253 (251) . SO Ind Cas 7 SC, Kadash Chandra A'a? 
v. Be joy Chandra Nag. (Do.) 

(1924) AIR 1924 Lah 225 (22C) . 77 Ind Cas 8C9 : 4 Lah 445, Nek t V. 
Chajju Bam. 

5. (1877) 1 All 644 (G17), Jawahxr Lai v. Naram Das 

(190G) 28 All 391 (392, 393) : 190G All W N 55 : 3 All L Jour 165, Slab 
Stngh v. Ghandarp Stngh. 

(1695) 19 Bom 301 (302), iloroba Bamchandra v. Ghanasham Nxlkant. 

(18S7) 10 Mad 373 (377), Lakshmanan v. rtryasamy. 

(1892) 15 Mad 1G9 (1C9), Anderson v. Penasamx. 

C. (1915) AIR 1915 All 335 (336) : 38 All 82 : 31 Ind Cas 906, I7<Jm Sarup 
v. Jasxcant Bat. 

(1914) AIR 1914 Cal C79 (681) : 42 Cal 35 : 24 Ind Cas 273, Abdullah 
Hussain \. Jnanu'a Chandra Boy. 

(1928) AIR 1923 Nag 63 (Cl) : 105 Ind Cas 852 . 24 Nag L R 97, Gulab- 
ehanjiv. Ghulab Singh. 

[See however (1935) AIR 1935 Lah 341 (341) : 153 Ind Cas 120, 
Ban Bam v. Prem Nath. (It was held that if decree is not 
necessary to he filed, then no exclusion will be made for ob* 
taming the copy — This is not correct — See Note T to Section 12, 
ante )] 


BY EXECUTION PURCHASER FOR DELIVERY OF POSSESSION 2113 


Buie 93 of Order 21, were governed by Article 178 of the Act of 
1877 corresponding to the present Article 181, and that time for 
such applications ran from the date when the certificate of sale was 
granted. 1 In the undermentioned case* it was held that time ran 
from the confirmation of the sale. It was also held by the High 
Court of Calcutta in a case under Section 319 of the old Code that it 
was the duty of the Court to order symbolical delivery of possession 
and that there was no period of limitation for delivery of such 
possession 8 

The insertion of the words "on the application of the purchaser” 
in Rules 95 and 9G of Order 21 of the Code and the enactment of 
this new Article have made it clear that such applications should 
be made within three years from the date when the sale becomes 
absolute. 

2. Scope of the Article. — This Article governs an application 
made under Order 21 Rules 95 aDd 9G of the Code of Civil Procedure, 
by a purchaser of immovable property at a sale m execution of a 
decree for delivery of possession 

It, however, applies only to applications A suit tor the same 
relief is governed, for purposes of limitation, by Article 138 ante. 
Where the purchaser is a stranger, he is not bound to apply under 
Order 21 Rule 95, but may institute a suit for possession for which 
the period of limitation is prescribed by Article 138 1 But there is 
a conflict of opinion as to the maintainability of the suit when the 
decree-holder is himself the auction-purchaser. According to the 
High Courts of Madras, 2 Calcutta, 3 and the Courts of the Judicial 

Article 180 — Note 1 

1 (161!)) 3 Bom 433 (430) 4 Ind Jur 187, Basapa y Mai ya. 

(16S1) 8 Bom 257 (258) 8 Ind Jur 578, llanmantrav Pandurang \ Subaji 

(1832) 17 Bom 228 (229), Kashmath Truubah \ Dumtng Zuran 

(1909)1 Ind Cas 90S (999) 32 Mad 136, Sultan Sahib Maialayar y. 

Chidambaram Chettiar 

2 (1908) 30 AU 390 (392) 5 All L Jour 51G 1903 All W N 162, Panjit Singh 

v. Baldeo Singh 

3. (1918) UR 191B Cal 545 (516) 40 Ind Cas C05 (COG), Hansh Chandia Poy 
v. Sarat Chandra 

Note 2 

‘ Bliagoban Dm Pandey 

Chanda Xath Pal 
126 Ind Cas 849, Pam Kumar 

(1931) AIR 1931 Pat 241 (253) 133 Ind Cas 337 . 10 Tat 670 (F B), 

Tribem Pi asad v Pamasray Prasad 

2 (1933) AIR 1933 Mad 569 (570) 144 Ind Cas 472, Mahomed Poulher v. 
Matdeen Pichai Sahib 

(1927) AIR 1927 Mad 283 (290) 50 Mad 403 99 Ind Cas 677, Ennnan v 
Atiulla Haji 

(1901) 25 Mad 529 (532) 12 Mad L Jour 1, Kasinatha Ayyar v Uthumansa 
Poirlhan 

(1901) 28 Mad 87 (89) * 14 Mad L Jour 474, Sandhu Taraganar \ Hiissam 
Sahib 

(1902) 26 Slid 740 (741) 13 Mad L Jonr 237, iwiHai/af Pathumayi y. 

Banian Simon. 

3. (1926) AIR 1920 Cal 798 (802) 53 Cal 781 • 95 Ind Cas 494 (F B), Kailash 
Chandra \ Copal Chandra. 


Article 180 
Notes 
1—2 
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2414 BY EXECUTION PURCHASER FOR DELIVERY OF POSSESSION 

Commissioners of Nagpur 1 * and Sind, 5 a question relating to delivery of 
possession is one relating to the execution, discharge -or satisfaction 
of the decree, and hence where the decree-holder purchases the 
property in court-auction, his remedy for recovery of possession is 
only by way of an application contemplated by Article 180 and a 
separate suit will not he. The High Courts of Allahabad, 8 Bombay, 7 
Patna, 0 Lahore 0 and Rangoon, 10 and the Chief Court of Oudh 11 hold, 
on the other hand, that the remedies are concurrent and that the 
purchaser has an additional remedy by suit. 

A purchaser at a court sale of the interest of an undivided 
member of a joint Hindu family acquires only a right to sue for 
partition and for delivery of what may be allotted as the share of 
such undivided member. He cannot apply under Order 21 Rule 95. 1J 

3. “By a purchaser.” — The word 'purchaser' includes both a 
decree-holder purchaser and a stranger purchaser. 1 Seo also Note 2 

(1930) AIR 1930 Cal 586 (587) : 123 Ind Cas 244, Jadav Chandra v. A\rur 
Chandra 

(1900) 27 Cal 84 (37) : 4 Cal W N 417, A tadhumdan Das v. Gobtnda Pria 
Ckowdhtiram. 

(1934) AIR 1931 Cal 541 (542) : 150 Ind Cas 313, Indra Bhutan v. Earn 
Ktssen Bmdhanx. 

4. (1927) AIR 1927 Nag 294 (295) : 103 Ind Cas 335, Balaji Kashinath v. 

Anandrao. 

5. (1925) AIR 1925 Sind 171 (173) : 78 Ind Cas 930 : 18 Sind L R 34, Pirtmal 

v Sanghar. 

G. (1907) 29 All 4G3 (4C6) • 4 All L Jour 434 : 1907 All \V N 131, Sheo Naram 
v. Nur Aluhammad. 

(1909) 1 Ind Cas 41G (424) : 31 All 82 (F B), Alt. BhagwaH v. Banwari Lai. 
11923) AIR 1928 All 3C8 (370) : 60 All C70 : 115 Ind Cas $09, Moh«n Rasa 
Khan v. Haider BaKhsh. 

1. (1893) 22 Bom 939 (944), Sfiiujtram Safie&rant v. IFaman Narayan Joshu 
(1924) AIR 1924 Bom 527 (528) : 80 Ind Cas 503, LaJsshman Sadashiv y. 
Ooiind Ganesh. 

(1930) AIR 1930 Bom 375 (377) : 125 Ind Cas 703 : 54 Rom 479, Hxralal 
Alohanlal v Bamchandra Kundanmal. 

8. (1919) AIR 1919 Pat 297 (301) : 62 Ind Cas 711, Sridhar Sardar v. Jagesh- 

war Singh Maha Patra. 

(1918) AIR 1918 Pat 546 (54G, 547) : 47 Ind Cas 844, Jagesur Singh v. 
Sridhar Sardar. 

(1930) AIR 1930 Pat 303 (310) : 0 Pat 332 : 125 Ind Cas 516, Jadab 
Chandra v. Rameshicar Marti' an. 

9. (1918) AIR 1918 Lah 204 (207, 210) : 1918 Pun Re No. 8 : 41 Ind Cas 1C9, 

Chotha Ram v. Alt. Kartnon Bat. 

10 (1930) AIR 1930 Rang Cl (63): 8 Rang 1C2 : 126 Ind Cas 209, J.A. Martin 
v. S. M. Jlashim. 

(1930) AIR 1930 Rang 281 (2S2) : 127 Ind Cas 476, Ma II la Mag v. Aya* 
unglebm Urban Co-opcratiic Ranh Ltd . 

11. (192S) AIR 1928 Oudh 199 (203) . 3 Luck 182 : 110 Ind Cas 83 (F B), Gaga 
Bahh Singh v Rajendra Bahadur. 


1 (1935) A I R 1935 Mad 603 {607^5° Mad 803 : 159 Ind Cas 279 (F B), 

Abdul Axxx t. Chohkan Cheltiar • 
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above. A transferee from an auction-purchaser is competent to apply 
under Order 21 Buies 95 and 96 of the Civil Procedure Code and Ins 
application also would be governed by this Article. 2 

4. Starting point. — ■ Time, under this Article, runs from the 
date when the sale becomes absolute. In Chandra Mam v. Anarjan 
Bibi, 1 their Lordships of the Privy Council observed that in constru- 
ing the words “when the sale becomes absolute” in Article 180, 
regard must be had not only to the provisions of Order 21 Rule 92 
sub-rule 1, but also to the other material Sections and Orders of the 
Code including those which relate to appeals from orders made under 
Order 21 Rnle 92 sub-rule 1, and that consequently, where there 
has been an appeal from an order of the Judge disallowing the 
application to set aside the sale, the sale will not become absolute 
within the meaning of Article 180 until tho disposal of the appeal, 
even though the Court of first instance may have confirmed the sale, 
as it was bound to do, when it decided to disallow the application 

There is no provision of law for excluding in favour of tho 
auction-purchaser the period of the pendency of a suit filed by tho 
judgment-debtor to set aside the sale. 3 

5. Extension and exclusion of time. — Neither Section 5 nor 
Section 14 of the Limitation Act applies to an application govorned 
by this Article. 1 Section 15 also does not apply as that Section refers 
to a suit or an application for execution, and an application for 


2 (1918) AIR 1918 All 405 (405) : 40 All 216 • 42 Ind Cas 936, Budhu Mtsir 
v Bhagirathi Kuar. 

Note 4 

1 (1931) AIR 1934 P C 134 (ISC) ClIndApp2l8 G1 Cal 945 150 Ind Cas 
11 (!’ C) (Resersmg the decision in A I R 1932 Cal 75 ) 

(&« (1930) AIR 1930 Cal 86 (89) 50 Cal COS 120 Ind Cas 107, 

Ncckbar v Prakash Nag (This case must te deemed to be 
overruled bjAIR 1931 1» C 131 )] 

[See also (1935) AIR 1935 Cal 333 (335) . 02 Cal 66 153 Ind Cas 111, 
Jateendra Chandra \ Bcbatec Mohan Das (When, by reason 
of a competent Court, there is a cancellation of the cause of 
action for delntry, operating to suspend the rights of the 
auction purchaser, be is entitled, on the rental of such cancel- 
lation by a Court of appeal, to awult a fresh cause of action, 
which arises by reason thereof ) 

(1933) AIR 1933 Cal 311 (311) 147 Ind Cas 931, Chliogan Lai v. 
Bcharx Lai. 

(1927) AIR 1927 Mad 391 (393) 99 Ind Cas 032, Thayyamuthu v. 
Odayaj<j>an. 

(1920) AIR 1920 Mad 1 (7) 43 Mad 185 54 led Cas GC (F B), 

M itlhu Korakx Chetly v Mahamad Mad or Annual 
(1914) \IR 1914 Cal 893 (S93) 22 Ind Cas 497, Janak Prosad v. 
Net Bam (Appeal agunst confirmation — Compromise — Instal- 
ment p-nmeut agreed to— Dcf »ult clause — Limitation counts 
from date of default and not from date of first confirmation of 
sale)] 

2. (192G) A I R 1926 Mod 857 (359) . 96 Ind Cas 057, Sornam Pitta i v Ttru- 
taihlperumal Pillai 

Note 5 

1. (1932) AIR 1932 Cal 75 (7G) : 134 Ind Cas 11S3, Sm Anarjan Bxbx 
Chandramant Shaha. 


Article 180- 
Notes 
3~5 
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Article 180 
Notes 
S — 6 


delivery of possession by an auction. purchaser, although it may 
be treated as an application in an execution proceeding, cannot be 
treated as an application for execution. 2 

6. Second application. — An order for delivery of possession 
is not a decree for possession and therefore cannot be kept alive 
by periodical applications 1 Where an application for delivery of 
possession filed in time is dismissed or struck off or closed for 
statistical purposes, it will bo deemed to be pending and a subsequent 
application for delivery, though made beyond three years after the 
■confirmation of the safe, will be considered as a reminder to tho 
Court to continue the pending application. 2 Where on an application 
for delivery an order for delivery is passed, but tho property is not 
delivered owing to no fault of the applicant, but to tho obstruction 
of the judgment-debtor and the petition is therefore dismissed, tho 
dismissal must be considered to be one for statistical purposes only. 5 
But, where the delivery is not made owing to the laches of the 
applicant himself, and the jietition is dismissed, the dismissal cannot 
be considered to be one for statistical purposes and tho subsequent 
application for delivery can only bo considered as a fresh application. 4 
Where the order on an application filed in time is not on merits 
and does not amount to refusal of the relief claimed and does not 
therefore compel the applicant to appeal, a subsequent application 
within a year of the first has been held to bo in continuation of tbo 
first and lienee in time. 5 


2. (1035) AIR 1935 Cal 333 (331) : G2 Cal CG : 15S Ind Cas 191, Jaieendra 

Chandra v. Rdbatee Mohan Das. 

(1019 ) AIR 1019 Mad 1001 (1002) : 43 Ind Cas 155, Subbayya v. Venkata* 
ramayya. (32 Mad 13G and A I R 1917 Mad 979, Followed.) 

Note 6 

■ " "" r undara Ran v. 

1 Mad 1001, Fol- 

• nnin Chtllxar v. 

Angappa Asart 

(1933) AIR 1933 Mad 715 (718) • 115 Ind Cas 397, -d/'pmoo Natnar v. 
Lakshmana Iltddx. (Closed.) 

3. (1933) AIR 1933 Mad 715 (748) . 115 Ind Cas 397, Appaioo Xatnar r. 

Lakshmana Reddi. (See Per Oldfield J’a. opinion in A I R 1919 ala 
1001.) . 

(1919) AIR 1919 Mad 1001 (1003) : 13 Ind Cis 155, Subbay ya r. I tnkata- 
ramaya. (Sec Per Oldfield J<) , 


v. raid i • 


S. (1235) A I R IOT5 Mad SOI («W) 59 Mad SOI 159 2nd Cif 279 (F B), Abdul 
•tm r DcUnn ChelUar . 

[5m also (1919) AIR 1919 Tat 125 (130) 19 Ind Ciu 150 (F PI. 

Haghttnnndan v '* -«r* ^ 

not the decree holt t 

of position and 

rexon of obstruction, i* cniilim to ,, J 

frC'h writ of po*‘C<*lcn within the period of limitation 

for such application without applying under Order 21 ltnio/l.}J 
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18 . 1 * Applications 

for which no period of 
limitation is provided 
•elsewhere in this sche- 
dule or by section 48 of 
the Code of Civil Proce- 
dure, 1908. 


Three years. 


When the 
right to ap- 
ply accrues. 


Synopsis 

1. Legislative changes. 

2. Scope. 

3. “Or by section 48 of the Code of CIyII Procedure, 1908." 

4. Application for final decree In mortgage suits under 

Order 34 Rales 3 and 5, Civil Procedure Code. 

5. Application for final decree in redemption suits — Order 34 

Rule 8, Civil Procedure Code. 

6. Application for personal decree — Order 34 Rule 6, Civil 

Procedure Code. 

7. Application for restitution — Section 144, Civil Procedure 

Code. 

8. Application for execution. 

9. Application to set aside sale. 

10. Applications under Section 47« Civil Procedure Code. 

11. Application for refund of purchase money — Order 21 

Rule 93, Civil Procedure Code. 

~12. Application by auction-purchaser for possession — Order 
21 Rule 95, Civil Procedure Code. 

13. Application to bring on record legal representatives. 

14. Application to rescind leave to sue. 

13. Miscellaneous applications under the Civil Procedure Code. 

16. Application for final decree in partition and partnership 

suits. 

17. Application for ascertainment of mesne profits. 

18. Certification of payment by decree-holder under Order 21 

Rule 2, Civil Procedure Code. 

19. Application to amend decree. 


Article 181 


* Act of 1877 

178 — Applications for which no period of[ Three yejrs. 1 hen the right to 
limitation is presided eKe where in this | applv accrues, 

schedule, or by the Code of Cnil Procedure, i 
section 230. 1 ' 

Acts of 1871 and 1659 
No corresponding provision. 

Lim. 1J2 
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Article 181 
Notes 
1—2 


20. Application to add parties. 

21. Application for sale certificate. 

22. Applications nnder other Acts. 

23. Applications under the Code of Criminal Procedure. 

24. Enlargement of time. 

Other Topics 

Applicability ol this Article — Test ... ... See Note 2, Fts. 5, 6 

Applicability of Article to applications under O. 21 R. 100, C. P. 0. ... 

See Note 10 

Application in pending suit — Article not applicable ... See Note 16, Pt. 1 

Application to do act of purely ministerial character — Article docs not apply ... 

See Note 2, Pts. 4, 4a; Note 21 
Application under Original Side Rules of Iligh Court — Article not applicable ... 

See Note 2, F-N (2), (3) 

Applications under Provincial Insolvency Act : See Note 2 F-N (8), Note 22, Pt. 1 
Article applies only to applications under 0. P. 0. ... See Note 2, Pt. 8 

1. Legislative changes. — There was no provision in tbo 
Limitation Acts of 1859 and 1871 corresponding to this Article. 
Applications which would now fall under this Article were not then 
subject to any rule of limitation. See also the undermentioned 
cases. 1 

In the Act of 1877, Articlejl78 corresponding to this Article was 
introduced for the first time. 

2. Scope. — The language’ of the Article makes it clear that 
it is restricted to applications, 1 and only to such applications as are 
not provided for elsewhere in the First Schedule of this Act or 
by Section 48 of the Code of Civil Procedure. 

An examination of the Articles of the First Schedule relating to 
applications Bbows that in every one of those cases, the application 
is made under the Code of Civil Procedure. It has been held that a 
residuary Article like the present one must be construed ejusdem 
generis with the other Articles dealing with applications.* It would 
follow that this Article also applies only to applications which are 

Article 181 — Note 1 

1. (1874) 22 Suth W R 211 (211), Muthoora Penhad Singh v. Ho hunt Shum- 
boo Geer. 

(1878) 4 Cal L R 577 (579, 580), AUij II ossein v. Mushttr Uossein. 

Note 2 

1. (1883) 5 All 297 (298) : 1863 All W N 41, Hutaffir Husain v. Alt Husain. 

(It docs not apply to suifj.) 

(1900) S3 Cal 891 (883, 886) : 4 Cal L Jour 1C2. Bhajdhart Saha v. Behary 
Lai. 

2. (18SS) 10 All 350 (353) : 1833 All W N 92 : 13 Ina Jur 86, Queen-Emfress t. 

Ajudhut Singh. 

(18S0) 7 Bom 213 (214), Rsi ifanelbai r. 31 antic j\ Kevasji. 

(1923) AIR 1923 Bom 208 (2C9) : 77 Ind Cat 497, Thana Zalaljt *. Bhana 
JaurArji. 

(1891) 6 Cal 707 (708) : 8 Cal L R 52 : 6 Ind Jour 474, 7 b the matter of tht 
Petition of I than Chunder Ley. 
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made under the Code of Civil Procedure . 3 It is not, however, every 
application under the Code that would be necessarily governed by 
this Article. Where it is the duty of the Court to do a particular 
thing suo motu independently of any application that may be made, 
or where the thing to be done is purely of a ministerial character, an 
application though made is not governed by this Article . 4 Thus, a 
Court is bound, whether an application is or is not made, to pass a 
decree in accordance with the judgment or to dispose of a pending 
suit. No application need be made asking the Court to do its duty. 
If such an application is made, it would be considered to be merely 


(1919) AIR 1919 Cal 345 (310) . 4G Cal 249 • 61 Ind Cas 941, Lakhtmoni 
Dassi v. Dtiijcndra Math (Application under R. 27, Ch. 33 of tba 
Original Side Rules, Calcutta High Court, is not governed by Art 181.) 
(1694) 17 Mad 379 (331), Gnanamuthu Upadesi v. Yana Kotl Pillai Nadan. 
(1927) AIR 1927 Nag 202 (263) • 102 Ind Cas 543, Balaji v. Gopal Mali 
(1694) 10 All 2 3 (25) 1893 All W N 193, Ilanbir Singh V. Dngpal. 

See also Note 31 to Preamble. 

3. (1933) AIR 1933 P C G3 (04) . 00 Ind App 13 142 Ind Cas 7 54 All 1067 

(P C), Hansraj Gupta \ Dehra Dun Mussorte Electric Tramuay 
Co , Ltd 

(1920) AIR 1920 Mad 974 (974) CO Ind Cas 123, Dtiraiyya Solagan 

Venkatarama N aider (Application under Sec. 36, Provincial Insol- 
v ency Act of 1907 ) 

(1903) 32 Bom 1 (5) 9 Bom L R 503, HVidta Gandhij L Co. v. Purshottum. 

(Under R 859 of Bombay High Court Rules ) 

(1921) AIR 1921 Cal 07 (70) 46 Cal 817 • 06 Ind Cas 209, Narendra Lai 
Khan v. Tarubala Dassi (Under R 69, Ch. 33 of the Original Side 
Rules of the Calcutta High Court ) 

(1901) 1901 All W N 40 (47), Bnjmohan Singh v. Kishan Mohan Singh. 
(Under R 8 D of the Allahabad High Court dated 18th January 
1893 ) 

(1683) 7 Bom 540 (551), Collector of Broach v Dcsai Baghunath. (Proceed- 
ings under Bhagdari Act, Bombay Act 5 of 18G2) 

(1907)81 Cal 672 (675) 6 Cal L Jour 119 11 Cal W N G74, Iiahamat 

Karim v Abdul Karim 

[See also (1895) 18 All 12 (15) 1895 All W N 136, Connell v. Hima- 
laya Bank Ltd (Application to proceed under S 214 of Act 
0 of 1SS2 ) 

(1895) 20 Bom 513 (540), Queen-Empress v Nageshappa Pai ] 

4. (1910) AIR 1910 Cal 231 (232) 23 Ind Cas 211, Beni Singh v Barhamdeo 

(1930) AIR 1930 P C 201 (206) 59 Mad 910 1G3 Ind Cas 4 : 03 Ind App 
304 (PC), Yenlata Jagannath Hao v Venkata humara Mahipati 
Surya llao (The law does not prescribe any special period for an 
application for an order of confirmation of court-sale) 

(1900) 30 Bom 415 (420) 8 Bom L R 218, Bain ji \ Fuslia&a 
(1881) 0 Cal 60 (G3) 6 Cal L R 345, Gound Chunder Goswami v. Bungun- 
mony (Application to transfer a ense from one Board to another, to 
transfer a case to the bottom of the Board, change of attornejs and so 
forth — Acts of ministerial character ) 

(1681) 4 Mad 172 (173), Kylasa Goundan v. Ramasamy Ayyan 
(1882) C Bom 5SG (587) 7 Ind Jur 35, Vtthal Janardhan v. Ftffcojirao 
Putlajirai (Acts of ministerial character ) 




(1S87) 9 All 304 (365) 1837 All \V N 79. Dario v Kesho Rai 
(1923) AIR 1923 Bom 203 (269) 77 Ind Cas 497, Thano Zalalji v. Dhana 
Jaukrji, 


Artiole 181 
Note 2 
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2—3 


drawing the attention of the Court to do what it is bound to do, and 
would not be governed by this Article. 4 * 

The test therefore to see whether this Article applies to a 
particular application is : 

Firstly, whether the application is made under the Civil Procedare 
Code, that is, authorized by the provisions of the Civil Procedure 
Code, 6 and secondly, whether the Court is not bound to exercise its 
powers and do the particular thing, unless moved by an application. 8 

Column 3 of the Article providing that time runs from the 
date when the right to apply accrues is only the expression of the 
broad common law principle that for the purpose of any particular 
application, time is to run from the moment at which the applicant 
first had the right to make it. 7 

3. “Or by section 48 of the Code of Civil Procedure, 1908."— 
The words “or by section 48 of the Code of Civil Procedare, 190S" 
occur not only in this Article but also in Article 182, infra, the first 
column of which runs as follows : — 

"For the execution of a decree or order of any Civil Court not 
provided for by article 183 or by section 48 of the Code of 
Civil Procedure, 1903.” 

Taken literally. Article 182 could not apply to any application 
for the execution of a decree except a decree for injunction, inasmuch 
as every decree except a decree for injunction is provided for by 
Section 48 of tho Code of Civil Procedure. It has, therefore, been 
held by the High Court of Madras that the words must be read with 
Section 3 of the Act, that the periods of limitation set out in the 
different Articles are only to be taken in reference to the question of 
dismissal and that this Article should consequently bo read as 
follows : — 

“Application for which no period of limitation for the purposo 
of dismissal 19 provided elsewhere in this schedule or by sec- 
tion 48, Civil Procedure Code.” 1 

4a(ISS3) 7 Bom SIC (322) . 7 Ind Jur COO, Ishtcardas Jagjiutndas v. Dosiba'i, 
(Application to pass judgment in terms of an award ) 

(I0IC) AIR 191G Cal 231 (232) : 23 Ind Cas 211, Urn* Singh v. Darhamdeo 
Singh. 

(1914) AIR 1914 Cal 29 (32) : 20 Ind Cas 910, Durhaindat JItsrir 

Kruhna Sahag. (Under S 153, Ben. Ten. Act, to bavo rent assessed J 
5. (1920) AIR 1920 Lah 51 (53) : 1 Lab 187 : 55 Ind Cas 620, ITinduit.in 
Hanh, Ltd. v. Mehraj Dm. (Art. 181, Limitation Act, refers to »“ 
applications for tbe making of which tho Civil Procedure Coda g*™ 
authority ) 

C. (1SS2) 4 Mad 172 (173), Kylasa Coundan v. ill mammy Ayyan. 

7. (1933) AIR 1933 Cal 251 (253) : CO Cal 19 : 143 Ind Cas 079, Pradgumna. 
humar Jlfalhh x. Ooptndra 2/atIih. 

(192s) AIR 1923 Cal C4G (C49) : 56 Cal Cl : 117 Ind Cos 543 (S R), Van 
2Iohan x. Parameshtcar Sahu. 

Note 3 

1. (1930) AIR 1930 Msd 095 (99s) : 54 Mad SOG '153 Ind Cas 713, DeiranXa^ 
mam Jnnamalai, Dtsifar v. Vaju Piffai. 
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4. Applications for final decree in mortgage suits under Article 181 

Order 34 Roles 3 and 5, Civil Procedure Code. — Before the Note 4 
passing of the Code of Civil Procedure, 1908, it was held in one clas3 
of cases 1 that an application for an order absolute for sale under 
Sections S7 and 89 of the Transfer of Property Act (4 of 1882) was 
one for an order for sale and would, therefore, be governed by Article 
179 of the Act of 1877 (corresponding to the present Art. 182) In 
another class of cases, 2 the view was held that Article 179 of the Act 
of 1877 would not apply as there was no decree capable of execution 
and that consequently Article 178 (now Article 181) would apply. 

A third view expressed was that even Article 178 would not apply 
inasmuch as an application for an order absolute was not one “under 
the Code of Civil Procedure." 3 

Note 4 

1. (1914) AIR 1914 P C G6 (67) • 3G All 350 : 23 Ind Cas G49 (P G), Chandri 
Abdul Majid v. Jauahtr Lai. 

(1914) AIR 1914 P C 65 (66) : 30 All 284 41 Ind App 104 . 23 Ind Cas 644 
(P C), Batuk Nath v lit. Munnt Dei. 

(1893) 20 All S02 (304) 1893 All W N 40, Chunni Lai v. Ilarnam Das. 

(1698) 20 All 357 (358) 1833 All W N 71, Panntshn Lai v. Mohan Lai. 

(1907) 29 All 279 (281) . 1907 All W N 45 4 All L Jour 145, Sri Bam v. 

Hit Bam 

(1699) 23 Bom 644 (653) 1 Bom L R 136, Bhaguan v. Ganu. 

(1916) AIR 1916 Mad 288 (290) 89 Mad 54 1 29 Ind Cas 237, Mahammad 
Husain v. Abdul Kareem. 

(1900) 25 Mad 244 (288) * 12 Mad L Jour 279 (F B), Mallikarjanudn Seth 
v. Lxngamurthx Pantulu (Per Bhashyam Ayjangar, J.) 

(1920) AIR 1920 Mad 280 (288) . 56 Ind Cas 503, Ganapathta Pillai v. 

Gapala Iyer. (Period of limitation obtaining under the old Act is not 
taken away by the passing of the new Civil Procedure Code.) 

(1921) AIR 1321 Mad 126 (128, 13 1) 61 Ind Cas 979, r«aanatfia Sastn 
v Sitalalshmi Animal (Do ) 

(1917) A I R 1917 Mad 315 (316) 32 Ind Cas 39, Balaj, Bao v. Harxrama 
Chetty (Do) 

(1919) A I It 1919 Mad 969 (970) 48 Ind Cas 732. Bamaswnmt Beddy v. 

Solkappa Redd i (Do ) 

(1893-1900) 1893-1900 Low Bur Rul 588 (590), Ayalanoo Padayach * v. 

B M A. 1} Alutu Curpen Chetty. 

[See also (1911) 9 Ind Cas 337 (338) . 14 Oudh Cas 10, Jageshar Stngli 
v Bhagwan Balhsh Singh ) 

2. (1902) 24 All 542 (546) 1902 All W N 160, All Ahmad v N as, ran Bibi. 

(1905) 27 All 025 (628) 2 All L Jour 371 1905 All W N 136, Baldeo Prasad 

v. Ibn Ilaxdar 

(1904) 1 All L Jour 15 (17), Vdit Naraxn ' Jagannath ‘ 

(1903) 20 Mad 780 (792) 13 Mad L Jour 412, Rungiah Goundan d Co v 
Nanjappa Bow 

(1908) 31 Mad 63 (09) 3 Mad L Tim 254 17 Mad L Jour 596, Bamayyan 
v ATadir Dacha Sahib 

(See also (1914) AIR 1914 Mad 15 (16) 22 Ind Cas 40, Bamanna v. 

Narayanasuami ] 

3. (1695) 22 Cal 924 (927). Telucl Singh \ Parsoteen Pershad 
(1894) 16 All 23 (25) 1893 All W N 19S, Ranitr Singh v Drtgpal 
(1903) 1C C P L R 114 (116), Jala Patel v. .Vi Jam no 

(1892) 6 C P L R 01 (02), Tallappa Irani v Dattu Kohtal 
(1910) 6 Ind Cas 537 (539) 37 Cal 790, Uadfeubmcnt Dasi r. Pamela 

Lambert. 

(1903) 5 Bom L R 540 (541), Ganu v. Xarayan 7'tf/iaf 

(1910) 6 Ind Cas 9SG (987) (Low Bur), .4 limed Alt v. Maung Ton. 
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Note i 


With a view to pat an end to this conflict of decisions, it lias 
now been provided that the application which follows a preliminary 
decree for sale or foreclosure is not for an order for sale, but for a 
decree for sale and the relevant provisions as to mortgage suits have 
been removed from the Transfer of Property Act to the Civil 
Procedure Code, so that it is no longer possible to contend that such 
an application is not one under that Code. 4 An application under 
Order 34 Eules 3 and 5, Civil Procedure Code, is an application ia 
the suit itself and not one for execution. 5 Under those Rules the 
plaintiff has to make an application for a final decree. 8 Therefore, 
an application for a final decree in a suit for sale or foreclosure is 
governed by this Article. 7 Even where the mortgage suit is on the 
Original Side of a Chartered High Court, the application would be 
governed by this Article and not by Article 183 infra. 9 The reason 
is that the application xs not one to enforce a preliminary decree 
■within the meaning of Article 183 infra. This Article will also apply 
to an application in respect of a compromise decree, where such 
decree contemplates the passing of a final decree.® 

- “ "* " 1 • 5 88 ; 27 Ind Cas 

■ ■ ■ Maker ji. 

■ . " * ■ tad* Yenkahoh v. 


(1918) AIR 1918 Nag 63 (64) . 15 Nag L R8G : 48 Ind Cas934, Ytnayak Itao 
v. Baijnath. 

[See also (1916) AIR 1916 Cal 231 (233) : 28 Ind Cas 211, Beni Singh 
▼. Berhamdeo Singh.] 

- - - ~ . l j our SQ4, Bata 

177 Ind Cas 470. 

1 ■ ■ ... (S B), Gajadhar 


. sgduh 
i mail 


(1915) AIR 1915* AH 836 (337) : 33 All 21 : SO Ind Cas 491, Madho Bam r. 

Nthal Singh. , 

(1911) 11 Ind Cas 913 (946) : S3 Cal 913, Amolak Chand v. Sharal Chanara. 
[See also (1927) AIR 1927 Pat 215 (217) : 102 Ind Cas 811 : 6 P»* 
760, Somar Singh v. Deonandan Prasad Singh. (Appli«»**j> 
to enforeo a final decrco is governed by Article 182 and not t>T 
Article 181.)] . . 

(But tee (1910) C Ind Cas 537 (511) : 37 Cal 790. Madhab Mom Don 
v. Pamela Lambert. (Obiter.)] 

- « „ _ r T n moo o.,™ 273 : 177 Ind Cas *‘0, 

■ ' ■ Ind Cas 731, 31. <<•**• 

9 (1917) AIR 1917 Cal 175 (175) : 37 Ind Cas 802. Sathi Bhutan r. PrOlur 
Chandra. (Consent decree lor foreclosure ) 
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Time for an application for a final decree under Order 34 Rales 3 
and 5, Civil Procedure Code, starts from "when the right to apply 
accrues,” that is to say, from the day fixed in the preliminary decree 
for payment of the mortgage money. 10 "When time has once begun to 
run, it cannot be suspended by any proceedings in any Court, such as 
-a suit in which the title of the mortgagor to the mortgaged property 
is in question, 11 or on account of the pendency of proceedings to set 
aside the preliminary decree passed ex parte, 12 unless an injunction 
■or an order of stay is obtained from the proper Court. ,ia As to 
enlargement of time under the relevant Sections, see Note 24 infra. 
Where a preliminary decree has been amended on account of some 
■error in respect of the amount declared to be due, the date of such 
amendment cannot furnish a fresh starting point for an application 


(1923) AIR 1923 All 29 (29) 70 Ind Cas 640, Baledeo Das v. Pitambar, 
(1917) AIR 1917 All 119 (119) : 39 All 532 : 40 Ind Cas 424, Ramji Lai v. 
Karan Singh. 

(1914) AIR 1911 Bom 263 (263) • 38 Bom 32 21 Ind Cas 318, Datto Atma- 
ram v Shankar Dattalraya. 

10 (1923) AIR 1923 All 22 (22) 69 Ind Cas 199, Ramaehandar v. Jaimal. 
(1922) AIR 1922 Mad e5 (66) 69 Ind Cas 366, Mummadi Venkahah v. 
Venkata Subbiah. 

(1918) AIR 1918 AU 235 (2S6) . 43 lad Cas 518 . 40 All 235, Ahmed Khan 
v. tit. Gaura. 

(1919) AIR 1919 Pat 134 (134) : 50 Ind Cas 544 : 4 Pat L Jour 523, Ras 
Behan Singh v. Juntan Lai. 

(1923) AIR 1923 Sind 14 (15) 73 Ind Cas 311 : 17 Sind L R 255, Saker- 
ehand Narsidas v. l’acoot. (An application put in as one for execu- 
tion cannot be treated as one for final decree ) 

•(1933) AIR 1938 Oudh 112 (118) 173 Ind Cas 956, Ram Dutta v. Mahpal 
Singh (Preliminarj decree on basis of compromise— Amount payable 
in instalments— On default of any one instalment, whole unpaid 
amount becoming payable and decree holder entitled to obtain final 
decree— Decree holder held entitled to apply for final decree on any 
default and not necessarily on the first default ) 

(1914) AIR 1914 Bom 263 (263) 21 Ind Cas 318 (319) • 33 Bom 32, Datto 
Atamramv. Shankar Dattalraija. (Instalment decree ) 

-(1913) 18 Ind Cas 731 (732) ; 35 All 178, Badri Narayan v. Kunji Behan 
Lai. (Do.) 

41918) AIR 1918 Bom 217 (219) 42 Bom 309 • 46 Ind Cas 107, Narasmg 
Rao ». Bandu. Krishna (Decree before 1909 — Article 181 applied and 
right to apply accrued only on the coming into force of the new Civil 
Procedure Code ) 

(1923) AIR 1923 All 29 (30) 70 Ind Cas B40, Baldeo Das v Pitamber. 

(Even where there is a condition in the decree that until one judgment- 
debtor's share is found insufficient, no steps are to bo taken against 
the other, right to apply for final decree accrues at the same time ) 
(1926) AIR 1926 Oudh 12 (12) 91 Ind Cas 617, Rudra Pratab Singh v 
Suraj Kuer. 

11. (1925) AIR 1925 Mad 331 1333) : 85 Ind Cas 272, Ammathayi Ammal v. 

Swarama Ptllat. 

12. (1936) 1936 Mad W N 146 (146), Thangal Roicther v. Naina Muhammad 

Iiotcther. 

(1925) AIR 1925 Cal 1030 (1031) . 87 Ind Cas 746, Mahamed Kamel v. 
Ahmad All. 

12a (1925) AIR 1925 Mad S31 (338) 85 Ind Cas 272, Ammathays Ammal v. 
Sitarama Piilai. 
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for final decree. 18 

"Where there has been an appeal from a preliminary decree and 
the Appellate Court has not extended the time for payment, the 
period of three years for an application for a final decree runs from 
the date of the decree of the Appellate Court and not from the date 
fixed for payment in the preliminary decree, whether the decree of 
the lower Court has been varied or affirmed. 14 The reason is stated 

[Ste also (1921) AIR 1921 Cal 3S1 (3S2) : 62 Ind Cis 418, Hemendra 
Mohan v. Dharanmath Chandra. (After preliminary decree in 
favour of a third mortgagee, a second mortgagee obtained a 



sm 


13. (1923) AIR 1923 All 22 (22) : 69 Ind Cas 199, Ram Chandar v. Jai Mai 
(1922) AIR 1922 Nag 217 (219) : 18 Nag L R 58 : 68 Ind Cas 919, Manhe - 
lal v. Oulshan Rai. 


Sxngh v. KtshenJttoan Lal. 

(1923) AIR 1923 Cal 3S9 (391) : 75 Ind Cas 2, Uma Charan v. Ntbaran 
Chandra. 

(1921) AIR 1921 Mad 414 (415) : 44 Mad 714 : Cl Ind Cas 470, YenUyya 
v. Satkiraju. 

(1933) AIR 1933 Mad 442 (44G) : 56 Mad 620 : 143 Ind Cas 412. Jujtsli 
Mahapatrao v. Mag ala Patro. (Appeal formally brought before Court 
withdrawn and dismissed.) 

(1930) AIR 1930 Mad 35G (3G0) : 123 Ind Cas 199, Dakshinamoorthi 
Pathan v. Krtshnasamt Kadaiaran. 

(1930) AIR 1930 Mad 353 (354) : 125 Ind Cas 95, Ttnlatarama Htddi r. 
" — : — *'"o question of law and eocona 

a decree on merits and time 

■' ■ 2C9, Nimmala MahankaU Y. 

(1919) AIR 1919 Mad 938 (939) : 4B Ind Cas 185, Subbarayalu Vayudu v. 
Sundararaja Nayudu. 

(1934) A I R 1934 Mad C5 (69) : 147 Ind Cas 1179, Ramajtrami Jytr *• 
Pakhtri Pathar. (Where however pending appeal a final decree l* 
passed and the appeal is dismissed, tho decree -holder has a right 
within 3 3 cars of the appellato decree to have the final docrce amended 
so as to bring it Jn conformity with the appellato decision ) 

(1912) 1C Ind Cas 799 (600) (Mad). Thathara Mannabha Chtthj v. KvjT* 11 
Krtshnammal (Plaintiff is not however entitled to calculate time 
allowing for period of grace from date of appellate decree ) 

(1921) AIR 1921 Horn 99 (99) • 47 Rom 05G : 70 Ind Cis 1023, Dattatray* 
Vithal v. lYasudeo dnant. 

(1921) AIR 1921 Lnh 682 (5S3) : 81 Ind Cas G19 : 5 Lah 257, Fthholmts r. 
Pank oj Upper India Ltd. 

(1922) AIR 1922 Rat 205 (207) : 1 Rat 441 : CC Ind Cas 790, Javad Hussain 
t. Cendan Singh. 
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by Mr. Justice Banerji in Gajadhar Singh v. Kishan Jixoan Lal, l& Article 481 
as follows: Note & 

“It seems to me that this rule contemplates the passing of 
only one final decree in a suit for sale upon a mortgage. Tha 
essential condition to the making of a final decree is the 
existence of a preliminary decree which has become conclusive 
between the parties When an appeal has been preferred, it is 
the decree of the Appellate Court which is the final decree m 
the cause.” 

But where the appeal is dismissed under Order 41 Eule 11, Civil 
Procedure Code, 18 or for want of prosecution, 17 time would start from 
the date fixed in the decree of the lower Court. Where a decree in 
a suit for sale is against separate sets of defendants for different 
amounts and one set of defendants appeals against the decree so far 
as the decree against them is concerned, the starting point for an 
application for final decree as against the non-appealing defendants is 
the date of the original decree and not that of the appellate decree. 18 

It has been already seen that an application for a final decree is 
an application in a suit and not one in execution. Therefore, where 
an application for final decree is properly disposed of or is dismissed 
for default or non. prosecution, a second application made out of time 
cannot be treated as a continuation of the former application and 
will be barred. 18 But, where the application is adjourned at the 
request of the defendant or is not judicially disposed of, a second 
application would be deemed to be an application asking the Court 

(1918) AIR 1918 Oudh 378 (378) 21 Oudh Cas 17C 47 Ind Cas 206, Lallu 

Ram v Jot Stngh 

(1920) AIR 1920 Nag 52 (53) 54 Ind Cas 323, NManth v Madho Rao. 

(1918) AIR 1918 All 70 (77) 40 All 203 . 43 Ind Cas 870, Nuamuddin. 

Shah v Eohra Bhtm Sen 

(But see (1915) AIR 1915 All 336 (337) : 38 All 21 : SO Ind Cas 494, 

Madko Sam v. Nthal Singh 

(1917) AIR 1917 Oudh 91 (92) : 20 Oudh Oas 205 • 41 Ind Cas 858, 

Jagdtsh Singh v. Ram Adhm Singh.] 

15. (1917) AIR 1917 All 163 (1C3) 42 Ind Cas 93 : 39 All 641 (S B). 

16 (1924) AIR 1924 Bom 93 (99) 96 Ind Cas 1023 47 Bom 95C, Dattatraya 
Vithal v Wasudeo Anant. 

17. (1933) AIR 1933 Mad 442 (446) . 56 Mad 520 : 143 Ind Cas 412, Jujisti 

Mahapatrao v. Magata Patro. 

(1922) AIR 1922 Pat 201 (202) 66 Ind Cas 97 . 1 Pat 435, Chhotey Narain 
Singh v Kedar Nath Singh 

18. (1921) AIR 1921 All 56 (58) 43 All 320 : CO Ind Cas 817, Gayan Singh v. 

Ala Husain 

19. (1918) AIR 1918 All 285 (286) • 40 All 235 : 43 Ind Cas 518, Ahmad Khan 

(1923) AIR 1923 Bom 420 (421) : 73 Ind Cas 187, Harjiican Deoraj v. 

Gajanan Kashmath 

(1922) AIR 1022 Mad 65 (66) • C9 Ind Cas 8G6, Mummadi VenXatiah r. 

Venkata Subbiah 

(1937) AIR 1937 Sind 273 (275, 278) 172 Ind Cas 520 31 Sind L R ISO, 

Premomal Daomal v Khudabux 

(1924) AIR 1024 Mad 890 (891) 85 Ind Cas 808, Athamsa Rotcther y. 

Gancsan. 
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Notes 
4 — S 


to continue the prior application. 19 

5. Application for final decree in redemption suits 
Order 34 Rule 8, Civil Procedure Code. — An application by a 
mortgagee for a final decree under Order 34 Rule 8, Civil Procedure 
Code, in a suit for redemption is governed by this Article. 1 Sab. 
rule 3 of Order 34 Rule 8, Civil Procedure Code, require s an 
application to be made by the mortgagee. 

Before the amendment of Order 34 Rule 8, Civil Procedure Code, 
by Act 21 of 1929, thero was a difference of opinion as to whether 
an application by a mortgagor under that Rule was governed by any 
period of limitation. It was held in the undermentioned cases* that 
as the Rule, as it then existed, did not require the mortgagor to make 
an application, it was the duty of the Court to pass a final decree 
when the amount due was paid into Court and that, therefore, tbi3 
Article would not apply to such an application. It was, however, held 
in other cases* that an application made under that Rule should be 
regarded as an application for extension of time for payment and 

[See however (193G) A I R 193C Pat 93 (91) : 159 Ind Cas 248 : 15 
Pat 51, Hartal Kamti v. Jhari Singh. (First application dis- 
missed for non-payment of batta — Dismissal not proper— Even 
then if second application is out of time, Court has inherent 
power to restore original application.)) 

20. (1933) AIR 1933 Cal 816 (817) : 147 Ind Cas 206, Mentika Bala Dasi v. 

Hiralal Gobmdalal. 

(1925) AIR 1925 Nag 291 (292) : 21 Nag L R 47 : 88 Ind Cas 901 ,Chtmnaji 

Baibhanji v. Sonaji. 

(1923) AIR 1923 Mad 971 (972) : 109 Ind Cas 875^, Mallikaraja IWujr. 


(1922) AIR 1922 All 44C (447) : GS Ind Cas 175, Kallu Mai t. A'ns&f Hath. 
(Application for final decree returned for want of correct statement cl 
amount duo and description of property — No time fixed for amend- 
ment — Re-presenlcd after expiry of three years — Held to be in time ) 
[See also (1919) A I R 1919 Cal 1092 (1034). 45 Ind Cas C57, Mokunda 
Lai Kundu ▼. priya Nath Moitra .] 

Note 5 

1. (1925) AIR 1925 Oudh 255 (256) : 29 Oudh Cas 46 : 80 Ind Cas 70G. Md 

Baqar Khan v. Jagat Naratn Lai. 

(1927) AIR 1927 All S05 (305) : 100 Ind Cas 324, Abdul Karim v. Durga 
Prasad. 

2. (1914) AIR 1914 Mad 392 (393) : 22 Ind Cas 293, Do\i Khodalo Patro t. 

Ltngarapi Vtdya Bhushano. 

(1925) AIR 1925 Oudh G49 (650) ; 29 Oudh Cas 2C1 : 90 Ind Cas 410, 
Bhaicam Prasad ▼. Bam Bats Kuntcar. 

(1925) AIR 1925 Oudh 253 (256) . 23 Oudh Cas 4C : 60 Ind Cas 706, Md. 
Baqar Khan v Jajaf Naratn Lai. 

(1922) AIR 1922 Oudh 93 (3l) 60 Ind Cas 944, Banks Behari Lai r.Ghant 
Ahmad. 

(1923) AIR 1923 Oudh 150 (157) ; 74 Ind Cas 102, Bam Bup r. Ghait 
Ahmad. 

(1927) AIR 1927 Bom 33 (31) : 50 Bom 730 : 99 Ind Cas 913, Moru Narst- 
ltd t. Qanjabat. 

9. (1919) AIR 1919 Bom 53 (56) . 43 Bom 059 : 51 Ind C*» 924, Vandtv 
I'ssAnu * Copal rarathram. 




RESIDUARY ARTICLE FOR APPLICATIONS 2127 

would be governed by this Article. The amendment of Order 31 
Rulo 8, Civil Procedure Code, in 1929 by inserting the words “on 
application made by the plaintiff” in sub-rule 1 makes it clear that 
an application by a mortgagor would also now be governed by this 
Article. 

6. Application for personal decree — Order 31 Rale 6, Civil 
Procedure Code. — Before the enactment of the Code of Civil 
Procedure, 1903, there was a difference of opinion as regards the 
applicability of Article 178 (corresponding to this Article) to an 
application under Section 90 of the Transfer of Property Act. It 
was held in some cases 1 that the application could not be considered 
to be one for the execution of a decree within the meaning of 
Article 179 (corresponding to the present Article 182) and that, 
therefore, Article 178 would apply. In some cases, 2 on the other 
hand, it was held that as the application was not one under the 
Code of Civil Procedure, Article 178 did not apply. This conflict of 
opinion has been removed by tho transfer of the provision relating 
to personal decrees, to Order 34 Rule C of the Code of Civil Procedure 
which requires the Court to pass a decree for the balance due on an 
application made by the plaintiff. Such an application is oDe made 
in a suit for a fresh decree and is clearly one under the Code of 
Civil Procedure within the meaning of this Article s Even where the 
mortgage decree is passed by a Chartered High Court on its Original 
Side, an application for a personal decree is governed by this Article 

/1929) AIR 1929 Rang 804 (305) . 124 Ind Ca s 200, Maung Saw v Ma 
Shin 

Rote 6 

1 (1899) 21 All 453 (454) 1899 All W N ICC. Ram Sarup v Ohauranu 

(1903) G Oudh Cas 114 (118), Ram Raghubir v Ml. Zahurun nissa. 

(1911) 10 Ind CaB 21 (22) (Ondb), Amir Chand v Narsxngh Narain ■ 

2. (1907) 84 Cal 672 (G75) 11 Cal W N 671 6 Cal L Jour 119, Sheik Rahama. 
Karim v Sheikh Abdul Karim. 

(1898) 110PLR 111 (143), Nathuram v. Raja Seth Gokuldas, 

3 (1925) AIR 1925 Cal 834 (83G, 833, 842) 52 Cal 828 89 Ind Cas 1 (F B), 
Francis Higgins Pell v Minnie Gregory. (Overruling 42 Cal 294 
AIR 1915 Cal 725.) 


(1933) A l'R 1933 Cal 251 (252) 60 Cal 19 143 Ind Cas 079, Pradyumna 
Kumar v GopcndraAfalltcl. 

(1928) A I R 1928 Bom 323 (325) 113 Ind Cos 515, Han Janardhan v. 

A’rtsJinaji Dalkrishna. 

<1910) AIR 191G Nag 1 (3) 13 Nag L R 76 . 39 Ind Cas 854, Chunni Lai 
v Tnhamdas 

<1920) AIR 1920 Upp Bur 21 (23) • 60 Ind Cas 23 3 Upp Bur Rule 261, 

Yinke Supaya v. Mating Kin 

[Bui see (1915) AIR 1915 Cal 725 (726) 42 Cal 294 SO Ind Cas 
719, Btjhtcomfihai Saha \ Ram Sundar Kaibarta Das (Over- 
ruled in A I R 1925 Cal 834 without adverting to this argu- 
ment Tho difficulty has been removed bv the insertion of the 
words “on application by him" in O. 34 R G by Act 21 of 
1929 )) 


Article 181 
Notes 
8—6 
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Artiole 

Note 


181 and not by Article 183, infra} The reason is that it is an application 

6 for a new decree in the suit and cannot be said to be one for enforcing 

a judgment or decree within the meaning of Article 183. This Article 
will also apply to an application under Order 34 Rule 8A, Civil 
Procedure Code, a provision newly introduced by Act 21 of 1929. 

. The starting point of time for an application for personal decreo 
is the date of the confirmation of the sale held in execution of the 
mortgage decree. 6 Whore an appeal is preferred against an order 
confirming a sale after dismissing an application to sot aside the salo 
and such appeal also is dismissed, the period of three years under 
this Article begins to run from the date when the sale was confirmed 
by the Appellate Court and not from the date of confirmation of tbo 
sale by the lower Court.® As to when time starts where mortgaged 
property has been ordered by Court to be sold privately, see the 
undermentioned case. 7 Where a decree by mistake included a non- 
hypotbecatcd property and the decree-holder applied for sale of such 
property after the sale of the properties covered by tho mortgage 
and thereupon tho judgment-debtor applied for and succeeded in 
getting the decree amended, it was held that, for an application for 
a personal decree, time must be deemed, under the circumstances of 
the case, to run from tho date of such amondmont. 8 

Where an execution sale of tho mortgaged property is held and 
the decree is thereby fully discharged, but thereafter, in a separato 
snit, it is held that tho mortgagor had no title to the mortgaged 
property and, therefore, the sale is void and the mortgagee applies 
for a personal decree, when does timo begin to run? The High Court 
of Madras has hold that the right to a personal decree accruos on 
the date when the sale is declared to be void. 0 But the High Court 

4. (19351 AIR 1935 Rang 187 (188) : 13 Rang 805 : 15G Ind Cas 701, ChoU- 

Ungam Chettuir v. Alaung Tun Yin. 

5. (1931) AIR 1931 Cal 1GG (167) : 5S Cal 741 - 130 Ind Caa 815, KndtM 

Bandhu Ghatak v. Panchlan Saha. (Tune runs not from the date of 
sale.) 

(1933) AIR 1933 Cal 251 (252) : GO Cal 19 : 143 Ind Cas G79, Pradyumna- 
kumar v. Gopendra Mallxck. (Fact of dccrco-holder's costs not having 
been taxed will not delay starting point ) 

* (1913) 21 Ind Cas 630 (530) (Mad), Hama Venkata Sulba Iyer r.Shanmukam 

rxllai. 

(190G) 29 All GGO (GG4) : 3 All L Jour 445, Gajadhar Lai v. Alliance Bank 
of Simla. 

[See also (1912)14 Ind Cas 591 (592) (All) Behary Lai v. Bashtthar 



fl. (1902) 1902 All W N 50 (51), ratal iiuium Khan ▼. Shohrat Smjh. 

9. (192C) AIR 192G Mad 9tl (9»2) : 97 Ind Cj* 50 2, Sira Subramania TAUi 
v. rooraltnjani Pillat. 
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of Allahabad has taken the view that time run3 from the date when 
the purchase-money is refunded. 10 

An application for a personal decree which has beon dismissed, 
cannot furnish a starting point for a fresh application, since the 
application is not one for execution of a decrco. 11 

7. Application for restitution— Section 144, Civil Procedure 
Code. — There is a great divergence of judicial opinion as to whether 
this Article or Article 182 applies to an application for restitution. 
Under Section 583 of the Code of Civil Procedure, 1882, an 
application for restitution was regarded as being in execution of the 
appellate decree and was held governed by Article 179 (now Article 
182) of the Act of 1877. 1 Applications for restitution, not falling 
within that Section, were not treated as execution applications but 
were held to be governed by Article 178. 2 

Under the Code of Civil Procedure of 1908, the High Courts of 
Madras, Bombay, Patna and Bangoon and the Chief Court of Oudh 
have held that an application for restitution is one m execution of a 
decree within tho meaning of Article 182 infra. 3 But the High 

10. (1927) AIR 1927 All 395 (390) • 49 All 500 . 100 Ind Cas 775, Radal Sxngh 
v. Debt Saran. 


11. (1918) AIR 1918 All 105 (100) 40 All 651 : 47 Ind Cas 502, Mohammad 
Ilttfat Jlvssain v. Allimunnissa. 

Note 7 

1. (1897) 20 Mad 418 (449) : 8 Mad L Jour 79, Venhayya v Ragavdcharlu. 
(1910) 7 Ind Cas 880 (889) (Cal), Amulya Ratan v. Prto Nath Dult. 

(1880) 8 All 545 (519) : 1880 All W N 178, Nand Ram ▼. Stta Ram. 

[But see (1887) 10 Mad CG (67), Kurupam Zamxndar V. Sadasna. 
(Dissented from in 20 Mad 418.)] 

2. (1912) 10 Ind Cas 238 (239) (Cal), Massiruwmssa Khatun v. Joy Chand Lai. 
(1900) 28 Cal 113 (115), Uarxsh Chandra Shaha v. Chandra Mohan Dass. 

[See also (1908) 30 All 470 (479) • 5 All L Jour 527 . 1909 All IV N 
200, Bxthaldas v Jamna Prasad.'] 

3. (1937) AIR 1937 Mad 150 (150) : 107 Ind Cas 258, Kandaswami Mudali r. 

Annamalai Reddy. 

(192C) AIR 1920 Mad 813 (814) 95 led Cas 587, Panchapalesa Ayyar v. 
Natesa Pallor. 

(1917) AIR 1917 Mad 194 (195) : 42 Ind Cas 530, Vnnamalat Ammal v. 
Mathan 

(1931) 1931 Mad W N 1000 (1007),M/u»ti<i7t v.Gangamma. 

(1921) AIR 1921 Bom C7 (07) : 45 Bom 1137 . 62 Ind Cas 233, Ilamtdall i 
Kadamalh v. Ahmadall i Mhxbuballx. 

(1934) AIR 1934 Tat 240 (243, 251. 253) 13 Pat 411 * 143 Ind Cas 1150 
(F B), Ehaunatk Singh v. Kedar Nath Singh. (Overruling AIR 
1925 Pat 1.) 

(1931) AIR 1934 Tat 040 (647) . 152 Ind Cas 944, LoUnath Singh t. 
ilahabir Stngh. 

(1923) AIR 1923 Pat 371 (374) • 72 Ind Cas 912 : 2 Pat 277, Dasanla 
Kumam Dosx v. Ralmalund Marxcan 
(1033) AIR 1933 Rang 180 (183) : 11 Rang 275 . 149 Ind Cas 8S9, Muthu. 
1 arappan Chettyar v. Annamnla* Chetlyar. 


f 


Article 161 
Notes 
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Uo ie7 


Courts of Calcutta, Allahabad and Lahore and the Judicial Commis- 
sioner's Court of Nagpur have held that such an application is Dot 
one in execution of a decree but is one governed by this Article. 4 
Even according to the latter view, however, where restitution is 
claimed on the reversal by fcbo Privy Council, of a decree of a High 
Court, the application is one to enforce the decree of the Privy 
Council within the meaning of Article 183 infra, and is governed by 
that Article. 6 


(1031) AIR 1931 Ondh 51 (52) : ISO I n a Cas 78 : G Luck 448, Chandxka 
Sxngh v. Hxtb.nl Das. 

[See also (1926) AIR 1926 Ondh 199 (199, 200) : 1 Lock 40 : 92 led 
Cas 23, Sant Sahai v. Chhutax Kurmt. (Benefit of 8. 6 given.) 
(1917) AIR 1917 Bom 210 (211) : 41 Bom 625 : 41 Ind Cas 233, 
Kxirgodi Gauda v. Nxngan Gatida. (Do.) 

(1919) AIR 1919 Bom 175 (176) : 43 Bom 235 : 48 Ind Cas ISO, 
Shtvbat Balya StOamx v. Ycshti Cheoo Nayahxn.] 

[But see (1925) AIR 1925 Pat 1 (8, 14) : 78 Ind Cas 200 : 3 Pat 371 
(F B), Dalntakunda Marxcarx v. Basanta Kxtmari Dassi. 
(1928) AIR 1928 Pat 698 (599) : 114 Ind Cas 476 : 7 Pat 794, 
Jfomfcw Jhuioan ThaJsur v. Bankty Thakur. 

(1918) AIR 1918 Pat 52 (53) : 39 Ind Cas 653 : 2 Pat L Joor 206, 
Jagdtp Narain Sxngh v. F, H. Holloway. 

(1918) AIR 1918 Pat 39G (398) : 47 Ind Cas 47 : 3 Pat L Jour 367, 
Krupansxnd.hu Roy v. Balbhadra Das 
(1915) A I R 1915 Low Bur 141 (142) : 8 Low BnrRul 262 : SO Ind 
Cas 680, Asha Bxbx y. Nuruddxn.\ 

4. (1932) AIR 1932 Cal 808 (310) • 59 Cal 337 : 137 Ind Cas 302, Saraj 

Bhusan Ghosh v. Debendra Nath Ghosh. 

(1926) AIR 1920 Cal 931 (932) : 92 Ind Cas 960, Fasalar Rahaman v. 
Abdul Satnad. 

(1917) AIR 1917 Cat 188 (193) : 38 Ind Cas 17, Asutosh Goswamy v. 
Upendra Prosad. 

(1938) AIR 1933 All 552 (554) : 177 Ind Cas 695, Rama Kant v. Satya 
Naraxn 

(1934) AIR 1934 All 626 (645) 1 57 All 26 : 150 Ind Cas 1096 (F B), Par- 
meshar Singh v. Sxtladxn Dube. 

(1922) AIR 1922 All 223 (225) : 44 All 407 : CC Ind Cas 144, Jxxca Bam v. 
Nand Bam. 

(1930) AIR 1938 Lah 456 (457) : 177 Ind Cas 430, Telu v. Raja Ram. 
(1926) AIR 192C Lah 685 (686) 96 Ind Cas 804, Gujar Hal v. Narain 

(1924) AIR 1924 Lah 1C6 (166) : 76 Ind Cas 501, Chanda Sxngh v. Bishen 

(1918) AIR 1918 Lah 378 (379) • 1918 Pun Re No. 67 : 44 Ind Cas 801, 
Ram Sxngh v. Sham Par shad. 

(1935) AIR 1935 Nag 76 (77), Bobu Lai Brahmin Jfi.Govwdvbai Afurn. 
(1921) AIR 1921 Nag 112 (113) : 54 Ind Cas 664 : 17 Nag L R 62, ilt. 
Radhav Mt. Sakhu 

[But see (1923) AIR 1923 Nag 101 (101) : 76 Ind Cas 255 : 18 Nag 
L R 200, Sonba v Parashram (Art 182 applies.) 

(1923) AIR 1923 Nog 94 (94) : 71 Ind Cas 42, Laxman v. Bishram. 
(Governed by Art. 120).] 

5. (1928) AIR 1923 All 293 (294, 297) : 50 All 767 : 112 Ind Cas 876, Sdhan 

Bxbx v. Baxjnath Das 

(1922) AIR 1922 All 233 (239, 240) : 66 Ind Cas 545 : 44 All 555, Brij La I 
v. Damodar Das 

(1923) 44 Mad L Jour 47 (48) (14 1 c) (Critical Note on 44 AU 555 : A I R 
1922 All 233, Brxj Lai v. Damodar Has). 

(1921) 61 Ind Cas 806 (807) (All), SSadhusudan Das v. Brij Lai. 
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According to the Courts taking tbe second of the two views Article 481 

mentioned above, the right to apply for restitution accrues on the Note 7 
date when for the first time a decision is given entitling the party 
to apply for restitution * Thus, where a decree reversing that of a 
trial Court is confirmed in second appeal, the period of limitation for 
an application for restitution begins to run from the date of the 
decree of the lower Appellate Court and not from tbe date of the 
decree in second appeal confirming the reversing decree. 7 Similarly, 
where an ex parte decree is set aside after a sale m execution thereof 
and the suit is subsequently dismissed after trial, time for an 
application for restitution runs from the date of the order setting 
aside the ex parte decree and not from the date of the dismissal of 
the suit ® It has, however, been held m the undermentioned cases® 


C. (1933) AIK 1933 Cal 422 (423) : 144 lad Cas 150, Ashutosh Choudhury v. 
Sm. K timed Kaminl Deist. 

(1917) AIR 1917 Cal 169 (193) : 38 Ind Cas 17, AsJiufosfc Gostramy v. 
Vpendra Prosad. 

1. (1934) AIR 1931 All 026 (045) 57 All 20 150 Ind Cas 1096 (F B), Parme- 
thar Singh v. Sitla Dm Dube 

(1932) A I R 1932 AU 009 (610) 111 Ind Cas 121 54 All 770, Mt. Dhapo v. 
Bakrtdt. 

(1932) A I R 1932 Cal 809 (310) 59 Cal 337. 137 Ind Cas 302, Sara] Bhutan 
Ghosh v. Debendra Nath Ghosh. 

(1926) AIR 1928 Cal 616 (651) . 56 Cal 61 : 117 Ind Cas 543 (S B), Hart 
Mohan Dalai v. Parameshtrar Sahu. 

(1933) AIR 1933 Cal 422 (421) : 144 Ind Cas 150, Ashutosh Choudhry v. 
Sm Kumed Kamtnx Dassi. (Eaecution sale — Decree-holder withdrew 
amount due to him— Later on, sale set aside and decree holder refunded 
the money and auction-purchaser withdrew it — Decree-holder appealed 
and sale confirmed in appeal— A defendant preferred a second appeal 
therefrom which was dismissed— Time runs from date of first appellate 
order ) 

(1924) A I R 1924 Lah 16G (167) 76 Ind Cos 501, Chanda Singh v. Bishen 

[But.ee (1926) AIR 1926 Cal 991 (932) . 92 Ind Cas 960, Faelar 
Ilahman v. Abdul Samad. 

(1918) AIR 191B Cal 457 (458) 43 Ind Cas 775, Atul Chandra Singh 
v. Kunja Behan Singha 

(1935) AIR 1935 Cal 225 (227) : 62 Cal 293 : 155 Ind Cas 991, 
Krishna Chandra v Pabna Dhanabhandar Co , Ltd. 

(1933) AIR 1933 RaDg 180 (182) : 11 Rang 275 : 149 Ind Cas 699, 
Atuthularappan Chellyar v. Annamaiat Chetlyar. (Assamiog 
Art 181 applies time starts from date of decree in second 
appeal ) 

(1923) AIR 1928 Pat 593 (599) : 7 Pat 794 ■ 114 Ind Cas 476, 
Itambujauan Thalurr. Banhey Thahur. (Do.)) 

8. (1931) AIR 1931 Lah 504 (504) : 134 Ind Cas 206, Gujar Mai t. Naram 
Singh (No fresh accrual of right after dismissal of suit.) 

(1900) 23 Cal 113 (115), Eansh Chandra Shaha v Chandra Mohan Dass. 

9. 11934) AIR 1934 All 620 (645) . 57 All 26 . 150 Ind Cas 1096 (P B), Par- 
tneshar Singh \. Sttladtn Dube. 


'(But see (1935) AIR 1935 Nag 76 (77), Babulal t. Mt. Govindi 
Bat.} 
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Article 181 
Notes 
7-11 


that where the application for restitution is for mesne profits, time 
does not begin to run until possession of the property has been 
restored to the successful applicant. 

In cases of applications for restitution governed by this Article, 
a second application made after the prescribed period cannot be 
treated as a continuation of, or kept alive by, the earlier application. 10 
Where a restitution application is stayed and consigned to the record 
room without final orders being passed on it, the application must 
be deemed to remain pending and after the order of stay is discharged, 
no question of any limitation under the Article can arise. 11 

8. Application for execution.— See Notes to Article 182, infra. 

9. Application to set aside sale See Notes 1, 2, 8 and 10 to 

Article 166, ante. 

40. Applications under Section 47, Civil Procedure Code. — 

Where a decree-holder recovers in execution, monoy in excess of 
what is due to him or to his sharo or in excess of the decree as 
amended later on, an application by the judgment-debtor under 
Section 47, Civil Procedure Code, for the refund of such excess 
amount is governed by this Article. 1 

As to the applicability of this Article to applications under 
Order 21 Eule 100, Civil Procedure Code, by judgment-debtors, see 
Note 3 to Article 165, ante. 

11. Application for refund of purchase money — Order 21 
Eule 93, Civil Procedure Code. — An application by an auction- 
purchaser in an execution sale for the refund of purchase money 
under Order 21 Eule 93, Civil Procedure Code, 13 governed by this 


10. (1926) AIR 1926 Lah 685 (686) : 96 Ind Cas 804, Gujar Mai v. Naratn 

Singh. 

(1938) AIR 1938 Lah 456 (457) : 177 Ind Cas 430, Telu v. Raga Ram. 

11. (1939) AIR 193S All 552 (551) : 177 Ind Cas 695, Rama Kant v. Saiya 

Naratn. 

Note 10 

1. (1885) 7 All 371 (372) : 1885 All W N 61, Mala Raj v. Debt Dthal. (Right 
to apply accrues when the account was taken and stated on the appli- 
cation of the judgment-debtor ) 

(1908) 80 All 476 (479) : 1908 All W N 20G : 5 All L Jour 527, Bithal Das v. 
Jamna Prasad. [Ex parte decree set aside and a fresh decree for a 
smaller sum passed after trial ) 

(1905) 27 All 4B5 (487) : 2 All L Jour 169 : 1905 All W N 63, Harnam 
Chandar v. Muhammad Yar Khan. (Decree awarding larger sum 
than was due under judgment — Amount recovered — Subsequent 
amendment of decree and application for refund of excess — Time starts 
from dato of amendment.) 


decree ) 

[See also (1920) AIR 1920 Bom 208 (209) : 44 Rom 97 : 55 led Cas 
967, Ganpatrao Sultanrao v. Anandrao Jagdeorao.'] 
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Article, 1 and time runs from the date of the order setting aside the 
sale. 1 

12. Application by auction-purchaser for possession — 
Order 21 Rule 95, Civil Procedure Code. — See Notes to Article 
180, ante. 

13. Application to bring on record legal representatives. — 
Applications to bring on record the legal representatives of a deceased 
party are governed by Articlos 176 and 177, ante. But this Article 
will govern an application to bring on record the legal representatives 
of a deceased person who was not a defendant or respondent on the 
date of his death. 1 

A decree of the Privy Council has fall force and effect notwith- 
standing the death, beforo the dato of judgment or hearing, of a 
respondent in the appeal before it and against whom a decree is 
passed. An application to bring on record his legal representatives 
in such a case fails within this Article.* 

■Where a plaintiff, who is suing in a representative capacity, dies, 
an application by a person who is one of those represented by the 
deceased is governed by this Article 5 

See also the undermentioned cases. 4 

As regards the applicability of this Article to applications to 
bring on record the legal representatives of a deceased person in 


Note 11 

1 (1918) AIR 1918 Mad 853 (355) 40 Mad 1009 : 45 Ind Cas 109, Ttru- 
malatsamy Naxdu v Subramanxam Chettiar 
(1889) 11 All 372 (374) 1889 All W N 113, Gindhari v Sxtal Prasad. 

(1923) AIR 1923 Cal 85 (88) 50 Cal 115 70 Ind Cas 606, Makar Alx v 

Sar/addm. 

[See also (1910) G Ind Cas 801 (SOC) (Cal), Gopal Saran Naraxn 
Singh v. Mahomed Sheikh Ashham ) 

2. (1889) 11 All 372 (374) • 1889 All W N 113, Gindhari v Sxtal Prasad. 
(1918) AIR 1918 Mad 353 (355) : 40 Mad 1009 45 Ind Cas 109, Txru- 
malaisann Naidu v. Subramanxam Chettiar. 

Nate IS 

1. (1924) AIR 1921 Lah 310 (318) 73 Ind Cas 337, Walnd Bakhsh v. Lalta 

Pershad 

2. (1921) AIR 1921 Mad 695 (695) : 47 Mad 618 80 Ind Cas 85, Kalyanx 

Pillai v. Thxru Fenlafasicamt Iyengar. 

3. (1931) AIR 1931 Mad 590 (591) 51 Mad 770 132 Ind Cas 239, Mahomed 

Kanni Bowlher v. .Noma Mahomed Boicther 
(1919) AIR 1919 Mad 479 (ISO) • 49 Ind Cas 263, Krtshnastcami Iyer v. 

Seethalakshmi Ammal. (Reversioner) 

(1921) AIR 1921 Mad 124 (121) 62 Ind Cas 3G0, Saminailia Pxllai v. 
Ilagagopala Mudaliar. (Application by co-trustee after death of 
trustee ) 

4. (1882) 8 Cal 837 (S17) . 10 Cal L R 419 7 Ind Jur 26, Benode Mohmi 

Chowdhram v Sharat Chundcr Dey Choicdhury 
(1903) SO Cal COO (612) : 7 Cal W N 517 (F B), Surewdra Keshub Boy r. 
Khetter Krxshto Hitter. 


Article 181 
Notes 
11—13 


Lien. 153 
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Article 481 appeals from orders in execution proceedings, see Notes to Article 
Notes 177, ante, and Notes to Order 22 Rule 12 in the Authors' Code of 
13 — 16 Civil Procedure. 


15. Application to rescind leave to sue. — The period of 
limitation for an application to rescind leave to sue granted under 
clause 12 of the Letters Patent is three years under this Article 
And time runs from the date when such leave is granted. 1 

15. Miscellaneous applications under the Civil Procedure 
Code. — The following applications have also been held to fall under 
this Article : — 

1. to restore an application to set aside an ex parte 

decree which has been dismissed for default, 1 

2. to restore a suit dismissed for default not falling 

under Order 9 Rule 8, Civil Procedure Code;® 

3. to revive under certain circumstances a suit which 

has been already dismissed. 3 

See also the undermentioned cases. 4 


16. Application for final decree in partition and partnership 
suits. — It follows from the discussion in Note 2, ante, that an 
application in a pending suit asking the Court to proceed to judgment 
is not governed by this Article or by any other rule of limitation. 

(1900) 4 Cal L Jour 568 (571) : 11 Cal \V N 18C, Shamanand Das v. Itaj 
Naratn Das. 

Note 44 

1. (1869) 13 Bom 404 (411), Eessotoji Damodar J airam v. Luchnidas Ladha. 


Note 15 

1. (1920) AIR 1920 Lah 199 (200) : 56 Ind Cas 25, Maula Bahhsh v. Bam 

Das. 

2. (1935) AIR 1935 Pesh 180 (188) : 160 Ind Cas 457, Mt. Zainab Btbi v. 

Bthart Lai. 

3. (1918) AIR 1918 Oudh 311 (313) : 47 I. C. 137, Bameshwar Datjal v. Gur 

Sahat (Suit for pre-emption pending — Title qualifying plaintin 1 10 
pre-emption lost by virtue of decree in another suit— Suit dismissed as 
not maintainable on condition of revival on decree being set aside i in 
- — » nower to revive 


(1934) 


this Article.) 

Nag L R 63. 
* possession and 


4. (1882) 4 Mad 155 (157), Appaya v. Collector of Tt tagapaiam. (Application 
by Government under 8 411, Civil Pro. Code, 1882, to recover coc 
fees ordered to be paid by a party.) 

(1908) 1903 Upp Bur Rul 1st Quarter, Limitation p.5 (5),N?a Lit £?**•-"* 
San Baing. (To restore an appeal dismissed under 8. 549, Civil trio. 
Code, 1882.) 

Note 16 

1. (1930) AIR 1930 Mad 528 (533) : 53 Mad 378 : 131 Ind Cas ICO, Bama ♦ 
net than Che tty v. Alagappa Che tty. 
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(1692) 19 Cal 132 (188) (F B), Puran'Chand v.Roy liadha Ktshen. (A case of 
mesne profits ) 

2. (1895) 22 Cal 125 (434), Duarha Nath Mtsser v Bannda Nath Af user. 
(1905) 28 Mad 127 (129) 14 Mad L Jour 43G, Latchviana Chetty v. Bama- 

nathan Chetty. 

(1910) AIR 1916 Mad 809 (810) 30 Ind Cas 3S0, Srtnnasa Mudali v. 

BamasiLamy Mudali. 

(1918) AIR 1918 Mad 751 (755) ■ 40 Ind Cas 820, Sef/iurawa Sahib v. 
Chotta Baja Sahib. 

(1938) AIR 1938 Oudh 229 (230) • 177 Ind Cas 550, Chmtaman Teican v. 
Bhagiratht Tenon. 

(1929) AIR 1929 Oudh 456 (457) 121 Ind Cas 287. 5 Luck 230, Lalta Pra- 
sad v. Brahma Dm 

(1920) AIR 1920 Oudh 231 (232) 60 Ind Cas 433 23 Oudh Cas 281, Taja- 
mmul Hu saw v Bandc Baza 

(1933) AIR 1933 Pesh 101 (103) 14C Ind Cas 201, Faqxr Chand v Malio - 
med Ahbar Khan. 

(1930) AIR 1930 Nag 206 (207) : 122 Ind Cas 411 26 Nag L R ICG, 3It. 
Laxtmbai y. Tuharam. 

(1906) 1906 Tun Re No 47 1907 Pun L R No. 66 190C Pun W R No. 94, 
Durga Das V. Faqyr Chand. 

[ But see (1929) AIR 1929 Oudh 117 (120) 112 Ind Cas 205, Btshe- 
shitar G\r v. Satish Chandra ) 

3. (1930) AIR 1930 Mad 528 (533) 53 Mad 378 131 Ind Cas ICO, Ramo- 

na than Chetty v. Alagappa Chetty. 

Note 17 

1. (1892) 19 Cal 132 (139) (F B), Puran Chand v Boy Radha Etshen. 

(1697) 25 Cal 203 (200), Pryag Singh v RajuSingh. 

(1904) 26 All 623 (625) • 1904 All \Y N 146 1 All L Jour 344, tralia .Bib* v. 
Nazar Hasan 

[See also (1879) 4 Cal 629 (633), Dildar H ossein v Ifujeedunnusa. 
(1874) 22 Suth \Y R 82S (329), Buttsee Singh v. Muza Ntizuf Ah 
Beg.'] 

[See however (1831) 8 Cal 89 (91) 10 Cal L R 272, Hem Chunder 
Chotcdhry v. Brojo Soondury Debee (Art 182 applies ) 

(1887) 14 Cal 50 (54) 11 Ind Jur 143, Anantfo Kisliore Dass Bulshi 
v. Anando Kishore Bose, (Art. 178 applies.) 

(1000) 24 Bom 149 (155) 1 Bom L R 633. Cttama Bam v. KishardatA 


Therefore, an application for a final decree m a suit for partition, 2 or 
in a suit for dissolution of partnership and accounts, is not governed 
by this Article. 3 

17. Application for ascertainment of mesne profits.— Under 
Section 244 of the Code of Civil Procedure, 1882, mesne profits were 
to be ascertained in execution Nevertheless, the general trend of 
opinion was that proceedings for the ascertainment of mesne profits 
under Sections 211 and 212 of that Code were not proceedings in 
execution of a decree, but proceedings in continuation of a suit, and 
that, therefore, neither Article 178 nor Artiole 179 was applicable to 
such proceedings. 1 Order 20 Buie 12 of the Code of Civil Procedure, 
1908, clearly provides that such proceedings are to be regarded as 
made in the suit itself and casts a duty upon the Court to pass a 
final decree after ascertaining the mesne profits. Therefore, an 
application for determination of mesne profits is not governed by 
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Article 181 
Notes 
47-18 

18. Certification of payment by decree-holder under Order 
21 Bale 2, Civil Procedure Code. — It lias been already seen in 
Note 2 ante that, in order that this Article may apply, there most 
bo an application to the Conrt to exorcise its judicial powers. The 
certification by a decree-holder under Order 21 Bale 2, Civil Proce- 
dure Code, of a payment made out of Court towards the decree by 
the judgment-debtor is not an "application” within the meaning of 
this Article and is not therefore governed by the period prescribed 
in this Article. 1 Even where the decree-holder makes an application 
for such a purpose, the mere fact that the document is called an 
application and is in the form of a petition cannot alter the real 
nature of the procedure and convert what was really no more than 


this Article. 2 But the High Court of Madras has added a sub-rule to 
Order 20 Bole 12, Civil Procedure Code, providing for an application 
being made by the decree-holder for a final decree. Therefore, such 
an application in Madras would be governed by this Article. 3 


2. (1928) AIR 1923 Bom 236 (238) : 109 Ind Cas 734 : 62 Bom 360, Shanker 

Appaji v. Gangaram Bapuju 

(1934) AIR 1934 All 465 (469) : 151 Ind Cas 755, Narain Das v. Bhagicati 
Prasad. 

(1923) AIR 1923 Bom 263 (270) : 77 Ind Cas 497, Thana Zalalji v. Dkana 
Jatchrji. 

(1929) AIR 1929 Pat 368 (36S) : 8 Pat 482 : 117 Ind Cas 647, Kammakhya 
Narain Singh v. Akloo Singh. 

(1926) AIR 1926 Pat 141 (143) • 92 Ind Cas 629 : 5 Pat 223, Bhatu Bam 
ATodi v. Fogal Ram. 

(1913) 20 Ind Cas 665 (637) (Cal), Prasanna Kumar v. Asulosh Boy. 

[See (1922) AIR 1922 Ondh 197 (199) : 25 Ondh Cas 132 : 63 Ind Cas 
89G, Kuber Singh v. Mt. Baj Kunicar. (Decree directing 
ascertainment ol mesne profits in execution — Assuming any 
limitation is applicable, application must te made within 
throe years of date of appellate decree.)) 

[But see (1921) AIR 1921 Bom 401 (406) : 61 Ind Cas 449 : 45 Bom 
819, Gangadhar Manila y. Balakrishna Soiroba. 

(1923) AIR 1923 Bom 366 (367). 47 Bom 778 : 73 Ind Cas 233, Utuf 
All* v. Sayad Amin ] 

3. (1936) AIR 1936 Mad 801 (804) : 164 Ind Cas 670, Rama Bao v. Sree 

Ramamoorthy. 

(1923) AIR 1923 Mad 522 (522) . 109 Ind Cas 523, Ttmmaraju v. Nara- 
simha Raju . 

Note 18 

1, ■ - : ' - • ' 531 : 3 Luck 


. . 1051, Jalm 

Chand y. Yusu/alt Choudhur*. 

(1934) AIR 1934 Pat 3S0 (331) ; 153 Ind Cas 1018, Madan Singh v. Kama- 
hhya Narain Singh. 

(1927) AIR 1927 Ondh 7 (11) : 29 Ondh Cas 353 : 1 Lack 423 : 93 Ind Cas 
353, Prakash Singh y. Allahabad Bank, Lid. 

(1936) A I B 1936 Rag 2S1 . — ’ r '' t - 

Baijna'h v. Kanhaiy . ’ 

(1935) AIR 1935 Mad 922 • 1 

Bao. 
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a certificate of certain payment into an application within the 
meaning of this Article.* 

19. Application to amend decree. — An application to amend 
a decree so as to bring it in conformity with the judgment, or 
on account of arithmetical or clerical errors, is not governed by 
this Article or by any other Article. 1 The reason is that this Act 
relates to the action of parties, hut not to the action of the Court. 
And it is the duty of the Court to amend the decree whenever it 
becomes aware of its variance with the judgment or of the clerical 
or arithmetical errors in it. When the parties move the Court for 
such a purpose, they are only bringing the variance or error to 
the notice of the Court, so that there is no application properly so 
called 2 

20. Application to add parties. — Rules of limitation do not 
preclude a Court from acting under Order 1 Rule 10, 1 or Order 41 
Rule 20 s of the Code of Civil Procedure in adding a person as a 
necessary party to a suit or to an appeal. It is a power which may 
be exercised by the Court suo motu so long as the Court is seised of 

(1921) AIR 1021 Bom 411 (412) : 45 Bom 91 59 Ind Cas 399, Pandurang 
Balkrtshna v. Jagya Bhau 

(1929) AIR 1929 Cal 637 (G89). 57 Cal 789 127 Ind Cas 258, Erxdoymohan 
Sanyal v. Khagendra Nath. 

[But ice (1925) AIR 1925 Rang 26 (27) . 84 Ind Cas 369 . 2 Rang 
393, ifaung Law San v. Maung Po Them. 

(1922) AIR 1922 Cal 30 (31) : 68 Ind Cas 780, Bah Mahammad Saht 
v. Ajanmai) 

2 (1929) AIR 1929 P C 19 (23) 114 Ind Cas 581 56 Ind App 30 8 Luck 

684 (P C), Shn Prakash Singh v. Allahabad Bank, Ltd 

(1935) AIR 1935 Mad 922 (923) 159 Ind Cas 38, Oangayya \ Seshagir* 
Jiao 

Note 19 

1 (1884) 7 All 276 (280) 1885 All W N 13, P.aghunath Das v Baj Kumar. 

(188G) 8 All 519 (534) . 1886 AH W N 182, Dhan Smgh v Basant Singh. 

(1BS7) 11 Bom 284 (285), Shnapa v. Sivpanch Lmgapa. 

(1887) 9 All 361 (3C5) 1837 All W N 79, Darbo v Kesha Bax. 

(1888) 11 All 207 (291) 18S9 All W N 55 13 Ind Jur 427 (r B), iluham- 
i «i -- — - x'- ' -- t~-_ r-t - (Per Mahmood J ) 

erial function ) 

(1897) 1897 Pun Re No 12, De n Das v Ourdatta. 

(1911) 12 Ind Ca3 151 (154) (Cal). Langat Stngh v. Janki Kocr 

(1913) 21 lad Cas 540 (542) 7 Sind L R 53. BtXhomal LaUhand v RajaU 
mal Manomal. 

[But see (1682) 4 All 23 (24) 1861 All W N 114, Gaya Prasad t. 
Shxkhar Prasad. 

(168G) 8 All 492 (495) 18SC All W N 156. Tarsx Bam t Vnn Smgh } 

2 (1686) 11 Bom 2S1 (235), Sliitappa v SJmpanWi Limjapn 

Note 20 

1. (1692) 14 All 524 (528) . 1892 All W N 104, iinnmuJdin \ Liludliar 

(18SG) 12 Cal 642 (652), The Oriental Bank Corporation v J .4 Cliarnol 

2 (1SS9) 13 All 78 (85) 1S91 All W N 1, Sofcna t KhalaX Smgh 


Article 181 
Notes 
18—20 
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the case and is empowered by that Code to so act. Therefore, even 
if an application is made for such a purpose by a party, it is not 
governed by this Article. But it does not mean that a suit cannot 
be dismissed under Section 22 ante, as against that party on the 
ground of limitation. The powet of a Court to add a party and the 
duty of the Court to dismiss the suit as barred by limitation are two 
different questions. 3 

An application by a person to get himself added as a party to a 
suit under Order 22 Rule 10, Civil Procedure Code, is not also 
governed by this Article. 4 The right of an assignee •pendente lite to 
apply in a pending suit is a right which accrues from day to day. 

21. Application for sale certificate. — This Article does not 
apply to an application for grant of a certificate of sale under 
Order 21 Buie 94, Civil Procedure Code. 1 The reason is that it is 
an application for the exercise of a function of a purely ministerial 
character, 

22. Applications under other Acts. — As has been seen in 
Note 2 ante, this Article applies only to applications under the Code 
of Civil Procedure. Thus, it does not apply to applications under 
the Provincial Insolvency Act (5 of 1920), for which no period of 
limitation is prescribed, 1 or under the Indian Companie s Act, 3 or to 

S. (1892) 14 All 524 (528) : 1892 All W N 104, Imamuddtn v. Ltlladhar. 

4. (1913) 20 Ind Cas G85 (687) (Cal), Prasanna Kumar v. Asutosh Roy. 

Note 21 

1. (1B82) 4 Mad 172 (173), Kylasa Goundan v. Ramasami Ayyan. 

(1882) 6 Bom 58G (587), Vithal Janardhan v. Vtthojirav Putlajirav. 

(1883) 1883 All W N 262 (262), Petition of Kishen Singh. 

(1884) 8 Bom 377 (380), Devidas Jagjuan v. Pirjada Regam. 

(1910) 5 Ind Cas 263 (264) (All), Sahg Ram v. Narain Das. 

(But see (1880) 5 Bom 206 (207), Tukaram v. Satiaji Khanduji. 

(I860) 5 Bom 202 (206), In re Khaja Patthanji .] 

Note 22 

1. (1924) AIR 1924 Mad 163 (167) : 47 Mad 120 : 75 Ind Cas 572, Snasubra- 

mania Pillai v. Theethiappa Pillat. (Application to prove debt in 
insolvency.) 

(1920) AIR 1920 Mad 974 (974) : CO Ind Cas 123, Duravja Solagan v. Ven- 
katarama Naxcker. (Application to avoid a transfer made by Insol- 
vent before insolvency.) 

(1924) A I R 1924 Lah 553 (654) . 76 Ind Cas 995, Daryai Singh v. Kunj 
Lai. (Do.) 

(1925) AIR 1925 Mad 172 (173) : 79 Ind Cas 443, Ramastcamiah v. Subra- 
mania Ayyar. (Do.) 

(1920) AIR 1920 Lah 470 (470) : 52 Ind Cas 188 : 1919 Pan Re No. 151. 
NtKka Mdl v. Mancar Bank Ltd. (Do.) 

(1924) AIR 1924 Lah 331 (333) . 69 Ind Cas 403, Pirthi Hath v. Basheshar 
Nath. (Do.) 

2. (1933) AIR 1933 All 789 (794) : 55 All 912 : 115 Ind Cas 893 (F B), Shiam 

Lai v. Official Liquidators, U.P.Oil Mills Co., Ltd. (Application by 
a liquidator under S. 235, Companies Act.) 
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applications for the giant 01 revocation of probate or letters of 
administration.* 4 But where an application, though made under an 
Act other than the Code of Civil Procedure, is made to the Court 
asking it to exercise its jurisdiction by putting in motion the 
machinery of the Code of Civil Procedure, it will be an application 
falling within the scope of this Article. 8 

See also the undermentioned cases* where this Article has been 
applied without adverting to the fact that the application is not one 
under the Code of Civil Piocedure. 

23. Applications under the Code of Criminal Procedure. — 

Applications under the Code of Criminal Procedure (5 of 1898), 


(1933) AIR 1933 P C 63 (64, 65) : 142 Ind Cas 7 : 54 All 1067 ■ CO lad App 
13 (P C), Uansraj Gupta v. Dehra Dun Mussoorie Electric Tramway 
Co , Ltd. 

[But see (1923) AIR 1928 Nag 194 (196) . 109 Ind Cas 559 : 24 Nag 
L R 100, Sheikh Eandu v. Berar Ginning Co., Ltd. (Applica- 
tion for winding up ol a company is governed by this Article.)) 
2a (1883) 7 Bom 218 (214), Rai Manekbax v. Manehjx Katasji. 

(1882) 6 Cal 707 (708) 8 Cal L R 52 5 Ind Jur 474. In re Ishan Chattier 
Boy. 

(1892) 19 Cal 48 (50), EasJit C7i«ndra Deb v. GoptArtsJina Deb. 

(1931) AIR 1931 Cal 717 (718) . 135 Ind Cas 286, Attain* Kumar v. 
Sukhaharan. 

(1931) AIR 1931 Cal 713 (714) : 135 Ind Cas 282, HaimabaU Ultra v. 

Kunja Mohan. (For revocation of probate.) 

(1916) AIR 1916 Cal 938 (942) • 33 Ind Cas 273, Shyam Lai Chose v. 
Rameswarx Basu. (Do.) 

(1894) 17 Mad 379 (381). Gnanamuthu Uyadesi v Tana Koil PtllaiNadan. 
(1885) 8 Mad 207 (208), Janakx v Kesaialu. (For succession certificate ) 
(1911) 10 Ind Cas 130 (131) 1912 Pun Re No 20, Inder Karatn \ Onkar 

Lai. 

(1868) 9 Suth W R 342 (343), Puroma Soonduree Dossee * Tara Soonduree 
Dossce (Letters of administration.) 

(1901) 4 Oudh Cas 224 (226), Bxchana v. Hxra Lai (Do ) 

[See (1916) AIR 1916 Low Bur 10 (11) 35 Ind Cas 950 . 8 Low Bur 
Rul 422, Moolla Cawim v Moolla Abdul Rahim (Application 
under S 9S ol Probate and Administration Act of 1881 for 
inventory )] 

3 (1908) 31 Mad 24 (28) 3 Mad L Tim 19 • 17 Mad L Jour 441, Sambasna 
Mudalxar \ . ! Panchanada Piflai. (Application to Court for deli* ery 
of possession under S. 40 of the Madras Revenue Recovery Act ) 

(1937) AIR 1937 Mad 81 (32) 167 Ind Cas 223 I L R (1937) Mad 495, Co- 
operafue Credit Society, Arungunam v. Chinnasieami U day an. 
(Application to enforce award of Registrar under the Co-operative 
Societies Act ) 

4. (1935) AIR 1935 Lah 932 (983) 17 Lah 891 160 Ind Cas G3G, tfussam 

Bdkhsh v Secretary of State. (Proceedings under the Indian Tele- 
graph Act for the determination of compensation ) 

(1934) A I R 1934 Cal 89G (897) 149 Ind Cas 1134, Salfisaran Siuha v. 

Radha Raman Mandal (Application under S 26-J, Een Ten Act.) 
(1914) AIR 1914 Lah 209 (209) 23 Ind Cas 897, Afial At i *. Aman Ah. 
(Sale b\ the In'ol* enev Court ) 


Article 181 
Notes 
22—23 
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Article 181 such as under Section 195 1 or Section 517 2 or application for revision 
Notes to the High Court against the order of an inferior Criminal Court, 3 
23^-24 are not governed by this Article, not being applications under the 
Code of Civil Procedure. Moreover, rules of limitation are foreign 
to the administration’ of criminal justice and it is only by specific 
legislation that periods of limitation can bo rendered applicable to 
criminal proceedings. 4 

24. Enlargement of time. — In respect of an application falling 
within the scope of this Article, the period of limitation prescribed 
by this Article may be enlarged or -a fresh period computed by the 
application of Sections 14, 18, 19 or 20, ante. 1 Where a minor's next 
friend obtains a preliminary mortgage decree and the minor, on 
attaining majority, applies for a final decree after the period pres- 
cribed by this Article has expired, the application will be barred by 
time. 2 The reason is that Section 6 ante applies only to suits and to 
applications for execution. 

As regards the application of Section 15 ante to an application 
falling under the scope of this Article, see Note 5 to Section 16 ante 
and the undermentioned case. 3 


Note 23 

1. (1888) 10 All 850 (353) : 1888 All W N 92 (93) : 18 Ind Jur SC, Queen- 

Empress v, Ajudhxa Singh. 

(1916) AIR 1910 Mad 1110 (1118) : 89 Mad 750 : 14 led Cas 305 : IS Cn L 
Jour 209 (F B), Bapu v. Bapu. 

2. (1924) AIR 1924 Lah 76 (75) : 4 Lah 49 : 78 Ind Cas 937 : 24 Cn L Jour 

713, Eanshi Ram v. Emperor. 

3. (1930) AIR 1930 Oudh 401 (401) : 126 lad Cas 395 : 1930 Cri Cas 941: 31 Cn 

L Jour 1012, Naim Ata v. Emperor. 

4. (1888) 10 All 350 (352) : 1888 All W N 92 : 13 Ind Jur SC, Queen-Empress v. 

Ajudhia Singh. 

Note 24 

1. (1920) AIR 1920 Bom 208 (209) : 44 Bom 97 : 55 Ind Cas 967, Ganpatrao 
Sultanrao v. Anandrao jagdeorao (Benefit of 8. 14 given ) 

(1932) AIR 1932 Cal 381 (302) : 1S7 Ind Cas 378, Surja Eanta Das v. 
J ogendra Nath Dull. (Sec. 18 applied to an application to set aside a 
sale not falling within the scope of Art. 1C6.) 

(1924) AIR 1924 Mad 859 (859) : 84 Ind Cas 970, Kallepalh Paltayya v. 
Bhimaraju, (Do.) ^ ^ ^ 


(1919) AIR 1919 Mad 709 (710) 42 Mad 52 : 48 Ind Cas 298, Subba- 
lakshmt Atnmal v. Iiamaltnga Chetty. (Do ) 

(1911) 10 Ind Cas 21 (22, 23) (Oudh), Amir Chand v. Narsingh Narain. 
(Case did not satisfy conditions of Section 14 and therefore time not 
enlarged.) 

2 (1933) AIR 1933 Cal 508 (509) : 144 Ind Cas 7C8, Puhn Chandra Sen t. 
Amin Utah. 

8. (1927) AIR 1927 Pat 105 (107) : 99 Ind Cas 959, Zlahabir Prasad Norayon 
Deo v. Chhota Nagpur Banting Association, Ltd, 
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1 82,.* For Three 
the execution years; or, 
of a decree or where a 
order of any certified 
Civil Court copy of 
not provided the de- 
for by article c r e e or 
183 or by sec- order has 
tion 48 of the been re- 
Code of Civil gistered , 
Procedure, six years. 
1908. 


1. The date of the decree or 
order, or 

2. (where there has been an 
appeal) the date of the final 
decree or order of the Ap- 
pellate Court, or the with- 
drawal of the appeal, or 

3. (where there has been a 
review of judgment) the date 
of the decision passed on the 
review, or 


Article 182. 


* Act of 1877, Article 179. 

179 . — For the exe- Three years, 1, The date of the decree or order, or 
cution of a decree or, where a 

or order of any certifiedcopy 2. {where there has been an appeal) 1 the 
Civil Court not of the decree date of the final decree or order of the 

provided for by No or order has Appellate Court, or 

180 or by the Code been regis- 

of Civil Procedure, t e r e d, six 3. (where there has been a review of judg- 

Section 230 rears. meat) the dale of the decision passed on 

the review, or 

4. {where the application next hereinafter 
mentioned has keen made) the date of 
applying in accordance with law to the 
proper Court for execution, or to take 
some Btep-m-aid of execution, of the de- 
cree or order, or 

6. (where the notice next hereinafter men- 
tioned has boon issued) the date of 
issuing a notice under the Code of Civil 
Procedure, Section 248, or 

C (where the application is to enforce any 
payment which the decree or order 
directs to be made at a certain date) 
such date 

ErpianaCton I . — Where the decree or order 
has been passed severally in favour of 
more persons than one, distinguishing 
portions of the subject-matter as payable 
or deliverable to each, the application 
mentioned in clause 4 of this number 
shall take effect in favour only of such of 
the said persons or their representatives 
as it may be made by But when the 
decree or order has been passed jointly 
in favour of more persons than one, 
such application, if made by any one or 
moreof them, or by his or their represen- 
tatives, shall take effect in favour of 
them all 

Where the decree or order has been passed 
severally against more persons than one, 
distinguishing portions cf the subject- 
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Article 182 


[4. (where the decree has been 
amended) the date of amend- 
ment, or 

5. (where the application 
next hereinafter mentioned 
has been made) the date of 
the final order passed on 
an application made in ac- 
cordance with law to the 
proper Court for execution, 
or to take some step in aid 
of execution of the decree or 
order, or 

matter as payable or deliverable by each, 
the application shall take effect against 
only such of the Baid persons or their 
representatives as it may be made against. 
But where the decree or order has been 


their representatives, suau lane eue*.« 
against them all. 

Explanation II . — “Proper Court" means 
the Court whose duty it is {whether 
under Sections 226 or 227 of the Code of 
Civil Procedure or otherwise) to execute 
the decree or order. 


Act of 1871, Articles 167 and 168. 


267 . — For the exe- 
cution of a decree 
or order of any Civil 
Court not provided 
for by No. 1G9. 


Three years The date of the decree or order, or (where 
• there has been an appeal) the data of 
the final decree or order of the Appellate 
Court, 

or (where there has been a review of judg* 
ment) the date of the decision passed on 
the review, 

or (where the application next hereinafter 
mentioned has been made) the date of 
applying to the Court to enforce, or keep 
in force, the decree or order, 
or (where the notice next hereinafter made 
has been issued) the date of issuing a 
notice under the Code of Civil Proce- 
dure, section two hundred and sixteen. 


168. — For the exe- 
cution of any such 
decree or order of 
which a certified 
copy ha3 been re- 
gistered under the 
Indian Registra- 
tion Act. 


or (where the application is to enforce 
payment of an instalment which the 
decree directs to be paid at a specified 
date) the date so specified. 

Six years The date of the decree or order, or (where 
there has been an appeal) the date of the 
final decree or order of the Appellate 
Court, 

or (where there has been a review of fodg* 
ment) the date of the decision passed on 
the review. 
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6. (in respect of any amount, 
recovered by execution of 
the decree or order, which 
the decree-holder has been 
directed to refund by a de- 
cree passed in a suit for such 
refund) the date of such last- 
mentioned decree or, in the 
case of an appeal therefrom, 
the date of the final decree 
of the Appellate Court or 
of the withdrawal of the 
appeal, or*' 

7. (where the application is 
to enforce any payment 
which the decree or order 
directs to be made at a cer- 
tain date) such date. 


Act of 1S59 — Section* 20, 22 and 23. 

20. No process of execution shall issue from any Court not 
Time /or enfore - established by Royal Charter to enforco any judgment, 
• n g execution of decree or order of such Court, unless some proceeding shall 
judgment, dc., of have been taken to enforce such judgment, decree or 
a Cntl Court not order, or to keep the same in force, within three years 
established by P.oyal next preceding the application for such execution 
Charter. 

22. No process of execution shall issue to enforce any sum- 
Ttme for execu- mar y decision or award of any of the Civil Courts not 

tion of a summary 1 . , 1 / ' , , j ' 

award of C tvel . ’ ’ . , , " , ' , 

Court or Iteienue ' ... 

AMhmty ' 

23. Nothing in the preceding Sections shall apply to any 
Preceding Section summary decision or award In force at the time of the 

Mot to apply to sum- passing of this Act, but process of execution may be issued 
mary awards t n either within the time now limited by law for issuing 
force at the passing process of execution thereon or within two years next 
of this Act. after the passing of this Act, whichever shall first expire 


❖ Before the amendment of the Act by Act 9 of 1927, Clauses 5 and 6 of the 
third column were as follows 

Clause C. (where the application next hereinafter mentioned has been made) 
the date of applying in accordance with law to the proper Court for 
execution, or to take some step-in-aid of execution of the decree or 
order, or 

G (where the notice next hereinafter mentioned has been ismed) the 
dato of issue of notice to the person against whom execution is 
applied for to show cau'« why the decree should not bo executed 
against him, when the i— ue of such a notice is required by the Coda 
of Civil Procedure, 1908, or 


Article 182 




Article 182 
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Explanation I.- — Where the 
decree or order has been 
. ' passed severally in favour of 

more persons than one, dis- 
tinguishing portions of the 
subject-matter as payable or 
deliverable to each, the ap- 
plication mentioned in 
clause 5 of this article shall 
.take effect in favour only of 
such of the said persons or 
their representatives as it 
may be made by. But where 
the decree or order has been 
passed, jointly in favour of 
more persons than one, such 
application, if made by any 
one or more of them, or by 
his or their representatives, 
shall take effect in favour of 
them all. 

Where the decree or order 
has been passed severally 
against more persons than 
one, distinguishing portions 
of the subject-matter as pay- 
able or deliverable by each, 
the application shall take 
effect against only such of 
the said persons or their re- 
presentatives as it may be 
made against. But where 
the decree or order has been 
passed jointly against more 
persons than one, the appli- 
cation, if made against any 
one or more of them, or 
against his or their repre- 
sentatives, shall take effect 
against them all. 

Explanation II. — “ Proper 
Court ” means the Court 
whose duty it is to execute 
I the decree or order. 
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Synopsis Article 482 

4. Legislative changes. 

2. Scope of the Article. 

3. Applications by Government. 

4. Extension of time under the Sections of the Act. 

5. Exclusion of time by reason of adjudication in insolvency. 

6. Exclusion of time under Para. 11 of Schedule III of the 

Code of Civil Procedure. 

7. Exclusion of time under Section 3 of the Chota Nagpur 

Encumbered Estates Act (6 of 1876). 

8. Application to execute decrees of Native States. 

9. Transfer of decree from one Court to another— Limitation 

for execution of. 

10. “Application for the execution of any decree or order." 

11. Decree must be capable of execution. 

12. Application for final decree in suits for sale or fore- 

closure. 

13. Application for final decree in redemption suits. 

14. Application for ascertainment of mesne profits. 

15. Application for personal decree against mortgagor 

under Order 34 Rule 6 of the Civil Procedure 
Code. 

16. Application by auction-purchaser for possession. 

17. Application for final decree in partition suit. 

18. Application for restitution. 

19. “Civil Court.” 

20. "Decree." 

21. “Order.” 

22. “Not provided for by article 183." 

23. “Not provided for by section 48 of the Code 

of Civil Procedure, 1908." 

24. Registered decree. 

CLAUSE 1. . 

25. Date of decree. 

26. Clause 1 not applicable where decree is not imme- 

diately capable of execution. 

27. Combined decree against person and property, when 

capable of execution. 

28. Decree partly executable at once and partly not. 

29. Decree for injunction. 
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30. Decree on which court-fee or stamp-duty is pay- 

able. 

31. Decree becoming unexecutable by reason of subse- 

quent events. 

32. Decree on condition to be performed by the decree- 

holder himself. 

CLAUSE 2. 

33. Appeal. 

34. Appeal, whether should be against the decree or 

order sought to be executed. 

35. Appeal against portion of decree, if saves limitation 

for execution of whole decree. 

36. Appeal by or against one person, whether saves 

limitation for execution by or against another. 

37. Irregular or incompetent appeal. 

38. Appeal should have been admitted. 

39. Appeal from amended decree. 

40. “Final decree or order.” 

41. Abatement of appeal. 

42. Dismissal of appeal for default, whether gives a 

fresh start of limitation for execution. 

43. Order returning appeal for presentation to proper 

Court. 

44. “Appellate Court,” meaning of. 

45. Withdrawal of appeal. . 

46. Starting point under clause 2. 

47. Who is entitled to benefit of clause 2. 

CLAUSE 3. 

48. “Where there has been a review of judgment.” 

49. Review in part. 

CLAUSE 4. 

50. “Where decree has been amended.” 

51. Where amended decree is appealed against. 

CLAUSE 5. 

51a. Where a previous application has been made. 

52. “Application in accordance with law.” 

53. Application for relief not granted by decree. 

54. Application against person against whom execution 

could not issue. 
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55. Application tarred by limitation. 

55a. Application in respect of person or property out- 
side jurisdiction. 

55b. Application for transfer of decree to non-existent 
Court or to Court without jurisdiction. 

56. Unstamped applications and applications Without 

the payment of court-fees necessary. 

57. Application for relief in mode not permitted by 

law. 

58. Application in respect of decree incapable of 

execution. 

58a. Application for execution of conditional decree 
without performing condition. 

59. Application not accompanied by certificate required 

by law. 

60. Omission to sign or verify application. 

61. Error in description of suit and names of parties. 

62. Omission to give, or error in, date of decree. 

63. Omission to state whether appeal has been preferred 

and its result. 

64. Omission to state previous adjustments. 

65. Particulars of previous applications not given. 

66. Omission to mention costs and interest. 

67. Omission to state mode in which execution is 

sought. 

68. Failure to file copy of decree. 

69. Failure to produce encumbrance certificate. 

70. Omission to give description of property sought 

to be proceeded against. 

71. Defects in vakalatnama, 

72. Other defects. 

73. Application valid only if made by decree-holder 

or his representative. 

74. Application by attaching creditor. 

74a. Application by decree-holder of attached 
decree or his transferee. 

75. Application by Court-of-Wards. 

76. Application by person represented in 

representative suits. 

77. Application by stranger claiming to be 

representative. 

76. Application by transferee of decree. 


Article 182 
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JLftioId 182 79. Application by agent. 

80. Application by pleader. 

81. Application by executor of decree-holder 

without probate. 

81a. Application for execution need not be 
against the same person or property. 

82. Application against legal representative of 

judgment-debtor. 

83. Application where judgment-debtor is a 

minor. 

84. Application against trustee judgment-debtor 
' who has ceased to be trustee subsequently. 

85. Application against judgment-debtor who 

was dead at that date. 

86. Application, if need be bona fide. 

86a. Effect of return, amendment, and rejection 
of application for execution. 

86b. Withdrawal of application. 

87. “Proper Court” — General. 

88. Execution beyond local jurisdiction— Application to 
Court passing decree, if one made to proper Conrt. 
J39, Transfer of decree to another Court for execu- 
tion — Jurisdiction of transferring Court. 

90. Transfer of decree to another Court — Jurisdiction 

of transferee Court. 

91. Change in territorial or pecuniary jurisdiction of 

Court which passed the decree — Effect. 

92. Court passing decree, ceasing to exist — Effect. 

93. Appellate Court. 

94. Temporary Court, decree passed by. 

95. Court. in Native State. 

96. Application to Collector. 

97. Insolvency Court, application to. 

98. “Proper Court" — Other illustrative cases. 

99. “Application to take some step in aid of execution." 

100. The step must be in furtherance of execution. 

101. The application for step-ln-aid must be one In 

accordance with law and to the proper Court. 

102. Step must be one to be taken by the Court. 

103. There should be an application. 
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104. Plaint, if can be treated as an application. 

105. Appeal, whether can be treated as an 

application. 

' 106. Application for review of order in execu- 

tion. 

1 06a. Re-submission of a returned application. 
407. The step asked for, whether should be in aid of a 
British Indian Court. 

108. The step must be with reference to the decree 

sought to be executed. 

109. Application for execution, not in accordance with 

law, may still be regarded as application for 
step-in-aid. 

110. Application for step-in-aid does not lie where 

execution is barred. 

111. Application for order absolute or for final order. 

112. Application to appoint a receiver. 

113. Application for succession certificate. 

114. Application for confirmation of sale. 

115. Application for postponement of execution pro- 

ceedings. 

116. Application for issue of notice under Order 21 

Rule 22, Civil Procedure Code. 

116a. Application for proclamation of sale under Order 21 
Rule 66, Civil Procedure Code. 

117. Resistance by decree-holder to objections raised by 

judgment-debtor to execution proceedings. 

118. Payment of process-fee, if step-in-aid. 

118a. Payment of allowance for the subsistence of the 
judgment-debtor. 

119. Application by decree-holder for copies. 

120. Application for execution of attached decree. 

121. Application for transfer or re-transfer of decree, 

if a step-in-aid. 

122. Application by decree-holder for leave to bid, if 

step-in-aid. 

123. Application for delivery of possession by decree- 

holder auction-purchaser. 

124. Certification under Order 21 Rule 2 of the Civil 

Procedure Code. 

125. Application for payment out of monies lying in 

Court. 


Article 182 
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Article 162 


126. Application for substitution of representatives. 

127. Application for substitution of name of transferee 

of decree. 

128. Other illustrative instances of step-in-aid. 

129. “Final order.” 

130. Order transferring decree for execution. 

130a. Order returning application. 

131. Final order need not be in accordance with law. 
131a. Retrospective operation of amendment of olause 5. 

CLAUSE 6. 

132. Clause 6. 

CLAUSE 7. 

133. Clause 7 — General. 

134. "Payment whioh the decree or order directs to be 
made at a certain date.” 

135. “Certain date.” 

136. Instalment decree. 

EXPLANATION I. 

137. Decree in favour of several persons. 

138. Decree against several persons. 

139. Judgment-debtor and his surety — Whether application 

for execution against one will save limitation against 
the other. 

140. Decree for partition. 

141. Decree partly joint and partly several against several 

defendants. 

142. Several persons becoming entitled to, or liable under, 

decree after it is passed — Effect of application by or 
against one. 

EXPLANATION II. 

142a. Explanation II. 

MISCELLANEOUS. 

143. Revival of application. 

144. Onus. 

145. Local or special lav?. 

146. Effect of bar of limitation. 

147. Res jndicata as applied to questions of limitation Id 

execution proceedings. 



APPLICATION FOR EXECUTION OF DECREE OR ORDER 2451 


Other Topics 

Amendment of decree—' Whether includes amendment of verbal and clerical 
errors ... ... . . ... See Note 50, Pts. 3 to 7 

Amendment of decree after it is barred — Whether gives fresh start .. See Note 50, 

Pts. 9 to 1G 

Amendment of decree without jurisdiction — Effect . . See Note 50, Ft 20 
‘Appeal’ in clause 2 need sot be bona fide one ... ... See Note 33, Ft. 4 

Application by transferee of decree merely for being recognized as transferee . . 

See Note 78, Ft*. 10, 11 

Application for execution— Meaning of .. See Note 10, Ft. 4 

Application for execution— What is not — Instances ... ... See Note 10, 

Pts. 5 to 9 & F-N (10) 

Application for execution by secured creditor — Not affected by insolvency 
proceedings against judgment-debtor ... ... See Note 5, Ft. 3 

Application for passing of final decree — Not an application in execution 

See Notes 11, 12, 13, 111 

Application to British Indian Court to transfer decree to' foreign Court for 
execution according to laws of the foreign State — Whether step-in-aid ... 

See Note 107 

Application to take step-in-aid — Article 181 and not this Article applies 

See Note 2, Ft. 4 

Article 181 and this Article .. .. ... See Note 2, Fts. 1 to 3 

Clause 2— Appeal need not be decided on merits ... See Note 40, Pts. 8 to 10 
Clause 8— Review should have been granted for applicability of clauso 3 

See Note 48, Pts. 4, G 

Claus* 5— Applicability of— Conditions necessary ... ... See Note 51a 

Construction of this Article ... ... . . See Note 2, Pt9. 7 to 13 

‘Date of amendment’— Meaning ... ... ... See Note 50, Ft. 19 

Decree against several defendants— Appeal by one of them alone— Effect 

See Note 35, Ft. 4 

Decree directing payment ‘within’ a certain period— Whether comes within 

clause 7 ... ... ... ... See Note 185, Pt. 8 

Decree not capable of execution— Article 182 does not apply Sco Note 11, Pt la 
Decree not capable of execution on dato of decree but becoming executable 
subsequently— Limitation . . ..See Note 26, Pts. 2 to 4 

Decree of Revenue Court— Application for execution— Whether Art. 182 applies 

.. See Note 19 

Ex parte decree — Application to set aside dismissed — Appeal from such order 
— Limitation for execution of ex parte decree — Starting point . See Note 84, 

Pts. 6, 7 

Insolvency of decree-holder — Period of insolvency proceedings cannot be 

excluded ... . ... , . .. See Note 5, Pt. 2 

Instalment decree with default clause — Application for enforcement of 
default clause— Clause 7 does Dot apply ... See Note 136, Pts. 3, 4 

Instalment decree with default clause — Application for enforcement of default 

clause — Starting point ... ... ... See Note 136, Pts. 6 to 8 

Instalment decree with default clause — Application for instalments within three 
years of application but after three years of earliest default ... Sea Note 136, 
Pts. 9 to 11 and 13 to 15 

Limitation suspended against one of judgment-debtors on account of his insol- 
vency — It will not be suspended against others also ... See Note 133, Pt 13 
Order returning application for amendment — Whether ‘final order 1 within 

clause 6 .... See Note 129, Pts 16 to 20 

Order striking off proceedings — Effect ... . . See Note 143, Fts 8 to 14 

Proceeding against wrong person as legal representative of judgment debtor ... 

Seo Note 82, Pts la to 4 

Relief not possible to bo granted for want of particulars— Application not one in 
accordance with law ... ... See Notes 52, 72 

Revenue Court — Whether Civil Court — .. ... See Note 19 

Step-in-aid — Whether pending execution application necessary See Note 100, 

Pts. 5 to 9 

Step-in -a id of execution— Essentials ... . ... See Note 99 


Article 182 
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Article ‘182 
Note 1 


1. Legislative changes. 

1. Law prior to 1859 : 

Before the Act of 1859 was passed, there was no specific 
provision in any of the Regulations m force in the various 
Provinces prescribing any period of limitation for applications 
for the execution of decrees and orders. But the Courts adopted, 
as a matter of practice, a twelve years’ rule of limitation in such 
cases. 1 

2. Law under the Act of 1859 : 

The Act of 1859 introduced provisions prescribing period of 
limitation for the execution of judgments, decrees and orders. 
By Section 20, it was provided that no process of execution 
should issue to enforce any judgment, decree or order unless the 
application for execution was made within three years — 

(a) of some proceeding taken to enforce such j'udgment, decree 

or order, or 

(b) of some proceeding taken to keep the same in force? 


Article 182 — Note 1 

1. (1865) 5 Suth \V R (Misc) 8 (9), Prosunno Coomar Ghose v. Sham Lai Gun- 

qopadhya. 

(1818) Select Reports by Macnaghtcn, Volumo 2, page 860. 

2. (1866) C Suth W R (Misc) 17 (18), Kool Chunder Chuckcrlutly v. Buntul 

Chunder Boy. 

(1876) 1876" " , - t - - - * J - 

(1867) 7 Si • >J. 718 

(P ■ (The 

,, decree 


R 293: 

lurrodo- 

i appeal 


{I860) 2 All 792 (798) . 6 Cal L R 5C1 . 7 Ind App 167 : 3 Shome L R 211 '• 
4 Ind Jur 42C . 3 Suthcr 7C1 : 4 Sar 157 (P C), Htra Lai v. Badr * 
Das. 

{2874) 21 Suth XY R 97 (100) : 13 Deng L B ICO (P C), BenodcrOm Sen V. 
Brojendra Narain Boy. 

(1874) 22 Suth W R 512 (516, 517) : 14 Bcng L U 143 (P B), Eshen Chunder 
Bose v. Prannath Nag. 

(1870) 13 Suth W R 44 (48) : 4 Beng L R 101 (F B), Krista Komul Singh v. 
Huree Sirdar. 

{1870) 13 Suth W R 3 (4. 5) : 4 Bcag L B 82 (F B), Bhedoy Krishna Ghose 
v. Koylash Chunder Bose. 

As to what are proceedings tn that Section, see the following cases : 

(1870) 13 Moo Ind App 479 (488) . 14 Suth W R 21 : 5 Bcng 
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In the case ot summary decisions and awards ot Civil Courts, 
an exactly similar provision was made by Section 22 but with 


■■ _(Do)^ 

. 1 ' "pro- 

barred 

might 

' . R°y- 

(A decree-holder should do something more than the mere presentation 
of a petition for execution to keep alive his decree ) 

(I860) C Suth W R (Misc) 63 (63), Luckhee Naram v. Ram Chand. (An appli- 
cation for execution followed by issue of notice was a proceeding to keep 
alive the decree.) 

(1866) 6 Suth W R (Misc) 37 (37, 38), Chunder Coomar Roy v. Ranee Shurut 
Soonduree Lebxa (An application for execution merely, without even 
notice of it to the other party, is not a proceeding which keeps the 
decree alive ) 

(1881) 1881 Bom P J 151, Sabaji v Ganesh (An application only for costs 
cannot be deemed to be a bona fide endeavour to get the decree 
enforced.) 

(1872) 18 Suth W R 190 (191), Kalla Chand Paul v. Maharajah Dheeraj 
Mahaldb Chand Bahadur. (A "proceeding" under S 20 of Act 14 of 
1859 must be a proceeding which is not at the time barred by limi- 
tation.) 

(1869) 11 Suth W R 209 (209), Radhoo Chowdhram v. Plctl Lall Roy. 

(1871) 19 Suth W B 255 (2 CO) . 14 BeDg L R 425 (Note), Nadir ossein v. 
Pearoo Thoiidartnee. (The proceeding need not be by a person legally 
and rightfully entitled to the decree ) 

(1869) 12 Suth W R 436 (438) : 4 Beng L R A C 1, Khaja Abdool Gann i v. 
N. P. Pogote. 

(1871) 5 Mad HCB 453 (456), Kendiga Modi Chetli v Soobbomma. 

(1874) 21 Suth W R 188 (188) . 13 Beng L R App 1. Sheikh Irshad All v. 
Radhu Shah 

(1868) 10 Suth W 13 o'* 1 »•*•»' * ° " ksh 

Chowdhry 

(18CG) 5 Suth W 1 > ath 

Chowdhry ' ■ be 

served on a judgment-debtor is not a process to enforce a decree ) 

(1869) 3 Beng L R App 33 (34), Bhubaneswar » Debt i Mahendra Nath 
Chowdhry. (Resistance to appeal or review is a proceeding.) 

(18CG) 5 Suth W R (Misc) 19 (19), Syud Khan v Junial Bibee. (Do ) 

(16C8) 4 Mad II C R 32 (40), Virasaoiy Mudali v. Manomany Animal. 
(Decree-holder resisting an application by judgment-debtor to set aside 
decree is not proceeding to keep decree alive ) 

(1870) 13 Suth W R 208 (208), Poomanund Surkhel v Iluro Socmdur i 
(1866) C Suth W R (Misc) 95 (95, 9G), Ram Rutten Bancrjee v. Maharajah 
Ammeroolmolk Bunuarcc Gotmd Bhadur 
(1672) 18 Suth WR1 (8), Bulronath Chv.ekerbvtt<j v. Rajah Nitmonee 
Singh Deo 

(1871) 16 Suth IV R 299 (SOO), A'tffyanund Koondoo v. Nugendro Chunder 
Ghose. 

(1867) 7 Suth i 

(lSCC) 6 Suth . • . . . . 

Bullub 

(1665) 2 Suth W R (Misc) 3 (4), Kashee Pershad Roy v Sbib Chunder Deb. 
(Do) 

(1867) 7 Suth W R 515 (519) Feng L R Sup Vol 709 (F B), Kangaleechum 
Ghosal v. Eouoiiialire Mullick (Do ) 


Article- 182 
Note 1 
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Article 182 
Note 1 


this differenqo that the period of limitation was one year and 

(1SGG) G Suth W R (Misc) 14 (15), Bam Coomar Chowdhry v, Brojessuret 
Choicdhrain. (Do ) 

(1872) 1872 Pun Re No 9, Bam Singh r. Badan Singh. (Do.) 

(18G5) 4 Suth W R (Misc) 24 (24), Shureefoonissa v. Raj Kishen. (Do.) 

(1874) 23 Suth W R 81 (83), Pearee Soonduree Debta v. Bhubo Sooniuret 
Debia. (Do.) 

(1871) 15 Suth W R 207 (208), Badha Gobind Shaha v. Brojendro Coomar 
Chowdhry. (Do.) 

(1869) 11 Suth W R 205 (206) : 7 Beng L R 706 (Note), Tufuzzul Eossem 
Khan v. Bahadur Singh . (Do ) 

(1874) 1874 Pun Re No. 16, Eansraj v. Earbaksh. (Do ) 

(1868) 9 Suth W R 240 (241), Mohesh Chunder Biswas \. Taramonec Dassee. 
(Proceeding against some only of judgment-debtors.) 

(1874) 1874 Pun Re No. 38, Sarjan Mai v. Mamu. (Do.) 

(1871) 1871 Pun Re No. 53, Kurni Chund v. Gokul Chund. (Where a decree 
is for land in two villages, execution of it m respect of land in one vil- 
lage is a proceeding to keep the decree in force m respect of land in the 
other village.) 

(1S68) 9 Suth W S 330 (331), Obhoy Churn Bull r. Zlcdhoo Soodun Chow- 
dhry. (Notice under S. 216, Civil Procedure Code of 1859 ) 

(18GG) 5 Suth W R (Misc) 5 (5), Girjanund Oopadhya v. Chuder Bmode 
Oopadhya. (Do.) 

(I860) 5 Suth W R (Misc) 5 (5), Sham Chand Bysack v. Lucas Theodore 
Lucas. 

(1884) 11 Cal 55 (59, 60), Becha Ram Dutta v. Abdul Waked. (Proceedings 
in resistance of a claim to attach properties are proceedings.) 

(1872) 18 Suth W R 463 (463), Khajali Mahomed E ossein Khan v. Syud 
Loot/ Alt Khan 

(1669) 11 Suth W R 8 (9), Bam Soondur v. Bam Kanto. (Rateable distribu- 
tion — Proceedings in.) 

(1866) 0 Suth W R (Misc) 43 (43), Fuzeelutoonissa v. Chultur Dharee Singh. 
(Attempt at settlement of accounts in Court is sufficient to keep a 
decree alive.) 

(1870) 13 Suth W R 141 (142) : 4 Beng L R A 0 158, Naunhee Kotmwar v. 
Kustoorec Koonwar. (Precept to the Collector under clause 2 of 8. 24, 
Regulation 48 of 1793, for mutation of names in the terms of a dec res 
was a process to enforce the decree.) 

(18G8) 10 Suth W R 337 (338). Leak v. Daniel. (Transmission of decree for 
execution.) 

(I860) G Suth W R (Misc) GO (GO), Maharajah Dhcraj Mahaiab Chund 
Bahadoor v Dino Moyee Debia. (Do ) 

(18G7) 8 Suth W R 320 (321), Mudun Bhukut v. Dooar Bhoratee. (Do.) 

U8CG) 5 Suth W R(Misc) 16 (16)- WymlOO, AnundMohun Surma Mojoom- 
dar v. Huro Chunder Bhuttacharjee. (Do.) 

(1879) 2 All 285 (286), Eaghu Bam v. Donnu Lai. (Do.) 

(18G7) Agra F B 15G (157) (FB), Tetley v. Pcet Singh. (Consent of the decree- 
holder to the striking of! of an attachment is not a proceeding w 
enforce a decree.) 

(1877) 1 All 5S0 (583) (F B), Fakir Muhammad v. Ghulam RusM.n. 

application by the decree-holder for the stay of execution proceedings 

(1BGG) ■ - ■ ® 

' . »«P 

(18G3) 10 Suth W R 240(240), Aura in Acharjee Chowdhry s. Mohamaya 
Debia Chowdhram. (Proceedings between nssigneo of decree against 
third party.) 

(1SGS) 10 Suth W R 127 (127), Brojo Loll Puramanick v. Bam Tarun Got- 
sain. (Steps taken towards placing the assignee of a decree in the por- 
tion of the original decree-holder did not constitute proceedings *° 
enforce, or to keep in force, the decree.) 
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not three. 8 

The said two provisions were not to apply to judgments, 
decrees and orders in force at the time of the passing of the Act 
of 1859. As to these, process of execution could issue either 
within the time limited by law then in force or within three 
years (two years in the case of summary decisions and awards), 
next after the passing of the Act, whichever should first expire 4 
(Sections 21 and 23.) 


(ISIS) 5NW PHORIOO (101), Aboo Imam v. Benee Bam. (Uncertified 
payment of instalments is not a proceeding.) 

(1873) 19 Suth W R 226 (227), Baboo Nath Jha v. Khugput Doss. 

(1863) 3 Agra (Misc) 5 (5), Nawab Ammenood Dee n Khan v. Aloozuffer 
Hussein Khan. 

(1869) 11 Suth W R 210 (211), Prosunno Chunder Roy v. Modkoond Pershad 
Roy. (Defending claim smt.) 

As to the starting point under that Section, see the following cases: 

•(1868) 4 Mad H 0 R 260 (261), Ramanuja Atyangar v. Venhatacharry. 
(Limitation runs not from the date of a former application for process 
of execution to enforce the decree but from the date of the order upon 
the application.) 

(1871) 16 Suth W R 61 (51), Brojungona Dassee v. Skona Mookhee Dassee. 
(Do.) 

(1872) 18 Suth W R 76 (77) 11 Beng L R 23 (P C), Dhunput Singh Roy v. 
Atudhomottee Delia. (Do ) 

■(1868) 5 BomH CR AO 214(215), Bapurau Krishna v.Madhairav Ramrau. 
(Time would run from date of appellate order where there has been 
appeal.) 


(1866) 2 Agra 237 (239), ShcoJalum v Qunesh. 

(1866) 6 Suth W R (Misc) 63 (63), Maharajah Dhiraj Malta tab Chund 
Bahadoor v Baboo Buloram Singh. (But the striking ofl of a case is 
not an act in furtherance of execution ) 

(I860) 6 Suth W R (Misc) G3 (61), Taunce Churn Oangolly v Tiluch Chun- 
der Ghose 

-3. (1884) 10 Cal 196 (204) • 7 Ind Jur 550 13 Cal L R 385 . 10 Ind App 119 4 
Sar 454 (P C), Mtua Kanwan v. Juggat Setam. 


General of India ) 

(1663) 5 Bom II C R A C 102 (107), Malunda Balacharya v. Sitaram. (Do.) 
(1870) 13 Suth W R (F B) 3 (5) 4 Bcng L R 82 (F B), Bhedoy Krishna 
Ghose v Koylash Chunder Bose (Do ) 

(1866) 5 Suth W R (Misc) 20 (21), Baroda Dcbia v. Sreeram Chowdhry. 


Article 182 
Note 1 
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Article 182 
Hote 1 


this difference that the period of limitation was one year and 

(1866) 6 Suth W R (Misc) 14 (15), Ram Coomar Chowdhry v. Brojessuree 
Chowdhrain. (Do.) 

(1872) 1872 Pun Re No. 9, Sam Singh v. Badan Stngh . (Do.) 

(1865) 4 Suth W R(Misc) 24 (24), Shureefcontssa v. Saj Kishcn. (Do ) 
(1874) 23 Suth W R 31 (33), Pearee Soonduree Debia v. Bkubo Soondurtt 
Dcbia. (Do.) 

(1871) 15 Suth W R 207 (208), Sadha Gobxnd Shaha v. Brojcndro Coomar 
Chowdhry. (Do.) 

(1669) 11 Suth W R 205 (206) : 7 Ben- LR 706 (Note), Tufuteul Bossein 
Khan v. Bahadur Smgk. (Do.) 

(1874) 1874 Pun Re No. 16, Hansraj v. Harbalsh. (Do ) 

(1868) 9 Suth W R 240 (241), ifohesh Chunder Biswas v. Taramonet Basses. 

(Proceeding against some only of judgment-debtors.) 

(1874) 1874 Pun Re No. 88, Sarjan Mai v. Mamu. (Do.) 


(1868) 9 Suth W R 330 (331), Obhoy Chum Dult v. Modhoo Soodun Chow- 
dhry. (Notice under S. 216, Civil Procedure Code of 1859.) 

(1866) 5 Suth W R (Misc) 5 (5), Girjanund Oopadhya v. Chuder Bmodo 
Oopadhya. (Do.) 

(1666) 5 Suth W R (Misc) 5 (5), Sham Chasid Bysack v. Lucas Theodore 
Lucas. 

(1884) 11 Cal 55 (59, CO), Beclia Ram Dutta v. Abdul Waited. (Proceedings 
in resistance of a claim to attach properties are proceedings.) 

(1872) 18 Suth W R 463 (463), Khajah Mahomed E ossein Khan v. Syud 
Loot f Alt Khan. 

(1869) II Suth W R 8 (9), Sam Soondur v. Sam Kanto. (Rateable distribu- 
tion — Proceedings in.) 

(1866) 6 Suth W B (Misc) 43 (43), Fuzcelutoonissa v. Chuttur Dharee Singh. 
(Attempt at settlement of accounts in Court is sufficient to keep a 
decree alive.) 

(1870) 13 Suth W R 141 (142) : 4 Beng L R A C 158, Naunhee Koonwar v. 
Kustooree Koonwar. (Precept to the Collector under clause 2 of S. 24, 
Regulation 48 of 1793, for mutation of names in the terms of a decree 
was a process to enforce the decree.) 

(1868) 10 Suth W R 337 (338), Leak v. Daniel. (Transmission of decree for 
execution ) 

(1866) G Suth IV R (Misc) 60 (GO), Maharajah Dheraj Mahatab Chund 
Bahadoor v. Dmo Moyee Dcbia. (Do.) 

(1867) 8 Su - ~ j/re. (Do ) 

(186G) 5 Su . ' •rmaMojoom- 

(1879) 2 All 285 (286), Itaghu Ram v. Dannu Lai. (Do.) 

(1867) Agra F B 156 (157) (FB), Tetley v. Peet Stngh. (Consent of the decree- 
holder to the striking off of an attachment is not a proceeding to 


enforce a decree.) 


v Ghulam Eussain. (An 
edings 


; • _ »■ .. )ossee. 

with 
> keep 

alive the decree ) 

(1868) 10 Suth V R 240(210), Baratn A chargee Chowdhry v. Mohamaya 
Dcbia Chowdhrain. (Proceedings between assignee of decreo against 
third party.) ^ 

s to 
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not three . 5 

The said two provisions were not to apply to judgments, 
decrees and orders in force at the time of the passing of the Act 
of 1859. As to these, process of execution could issue either 
within the time limited by law then in force or within three 
5 ears (two years in the case of summary decisions and awards), 
next after the passing of the Act, whichever should first expire . 4 
(Sections 21 and 23.) 


(1873) 5NWPHCH100 (101), Aboo Imam v. Benee Bam. (Uncertified 
payment of instalments 13 not a proceeding ) 

(1873) 19 Suth W R 22$ (227), Baboo Nath Jha v. Khugput Doss. 

(1668) 3 Agra (Misc) 5 (5), Naicab Ammenood Deen Khan y. Moosuffer 
Hussein Khan. 

(1869) 11 Suth W R 210 (211), Prosunno Chunder Boy v, Mookoond Pershad 
Boy. (Defending claim suit.) 

As to the starting point under that Section, see the following cases: 

(1868) 4 Mad H 0 R 2C0 (261), Bamanuja Atyangar v. Venhatacharry. 
(Limitation runs not from the date of a former application for process 
of execution to enforce the decree but from the date of tho order upon 
the application.) 

(1871) 15 Suth W R 51 (51), Brojungoua Dassee v. Shona Mookkee Dassee. 
(Do.) 

(1872) 18 Suth W R 76 (77) • 11 Beng L R 23 (P C), Dhunput Singh Boy v. 
Mudhomattee Debxa. (Do ) 

■{1868)5 BotnH CR A 0 214 (215), Bapurau Krishna v.Madhatrav Bamrau. 
(Time would run from date of appellate order where there has been 
appeal.) 


(1866) C Suth \Y R (Misc) 63 (63), Maharajah Dhiraj Mahatab Chund 
Bahadoor v Baboo Buloram Singh. (But the striking off of a case is 
not an act in furtherance of execution ) 

(1866) 6 Suth W R (Mi sc) 63 (64), Tannee Churn Oangolly v. Ttluck Chun- 
der Ghose. 

3. (1884) 10 Cal 196 (204) 7 Ind Jur 550 13 Cnl L R 8S5 10 Ind App 119 : 4 
Bar 454 (P C), Mina Kanwan v. Juggat Setani. 


passiDg of Act 14, or without curtailing the period within which 
limitation under that Act bars a claim to revive a decree passed before 
the passing of the Act ) 

(1866) 3 Bom II C R A C 175 (176), Ex parte Kalidas Damodhar. (“At the 
time of the passing of this Act” in Act 14 of 1859, must bo construed 
to mean the time when the Act received the assent of the Governor- 
General of India ) 

(1868) 5 Bom II C B A C 102 (107), Makunda Balacharya v Sitaram. (Do.) 

(1870) 13 Suth W R (F B) 3 (5): 4 Beng L R 82 (F B), P.hedoy Krishna 
Ghose v Koylash Chunder Bose (Do ) 

(1866) 5 Suth Vf R (Mise) 20 (21), Baroda Debus v. Sreeram Chowdhry. 

. • .7 : 


Article 183 
Hotel 


Orchard. 



Article 182 
Notel 
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3. Act of 1871 : 

Articles 167 and 168 of the Act of 1871 dealt with the 
limitation for the execution of decrees. The former dealt with 
the limitation for the execution of unregistered decrees, and the 
latter for the execution of registered decrees and orders. 

The fourth clause of Article 167 corresponded to Section 20 
of the Act of 1859 and provided that where an application 
"next hereinafter mentioned has been made,” time ran from 
"the date of applying to the Court to enforce or to keep in force 
the decree or order.” 

It may be noted that both the Acts of 1859 and 1871 
recognized applications merely to keep in force a decree or order, 
as furnishing a starting point of limitation. 8 Such an application 
could not be made under the later Acts. 6 

4. Act of 1877 : 

The words “or by the Code of Civil Procedure, section 230” 
in the first column of Article 179 of the Act of 1877 were 
newly added. In clause 4 in the third column of Article 179 of 
the Act of 1877, the words "in accordance with law to the 
proper Court for .execution or to take a step-in-aid of execution” 
were substituted for the words “to the Court to enforce or to 
beep in force.” The words " payment of an instalment ” which 
occurred in clause 6 of the Act of 1871 were substituted in the 
Act of 1877, by the words "any payment.” 

5. Act of 1908 : 

The words "or the withdrawal of the appeal” were newly 
added at the end of clause 2 of the Act of 1908. Clause 4 of 


(1867) 7 Suth W R 830 (330), Noicaraja Choicdhry v. Bam Eanaye Doss. 
(1867) 8 Suth W R 88 (88), Dcegendur Naram GJiose v. HurUshore Dull . 
(1867) 7 Suth W R 515 (518) : Eeng L B Sup Vol 700 (F B), Kangalcechurti 
Ghosal v. Bonomallee Mullick. 

(1866) 6 Suth W R (Misc) 39 (40), Euro Nath Bose v. Mvddun Nohart 
Chuckerbutty. (Section 21, Act 14 of 1859, was passed to give exten- 
sion of time to decree-holders whose decrees would havo been barred 
under the new law.) 

The three years' period teas from the dale of the passing of the Act and not 
the date of the coming i nto force thereof * See the following cases : 

(1864) 18G4 Suth W R (Misc) 27 (27). Baboo Boghoonath Pershad v. Nt. 
Velaetiec Begum. 

(1864) 1 Suth \V R (Misc) 9 (9), Lulleet Bam v. Sahgram Singh. 

(18GS) 4 Mad II 0 R 148 (149), V\ rbhadra Bait v. N. Bamaiya. 

(1872) 1872 Bom P J 46, Jethalal v. Naran. 

(I860) 11 Suth \V R SGS (369) : 3 Beng LRAC40, Bisthu Narayatt Hondo- 
padhya v. Ganga Narayan Bistcas. 

[ See also (18CC) 6 Suth W* R (Misc) 14 (14), Doorgachurn Boy v. Dtno 
Noyee Delia. 

(I860) 5 Suth W R (Misc) 17 (17), Greggory v. Juggat Chuder Ban- 
ner gee ) 

6. (1876) 25 Suth W R 546 (547), Nilmoney Singh v. Ntlcomul Tuppadar. 

C. (1902) 26 Mad 760 (782, 783) : 13 Mad L Jour 412, Bunguih Gaunden d Co. 
v. Nanjappa Bow. 
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the Act of 1908 is new. Clause 5 of the Act of 1877 was re- 
enacted as clause 6 of the Act of 1908 with certain amendments. 

6. Amendments after 1908 : 

In clause 5, the words “the final order .... made” were substi- 
tuted by Act 9 of 1927 for the word “applying." 7 Clause 6 was 
substituted for the old clause 6, which was deleted, in view of 
the amendment of clause 5 making time run from the date of 
the final order on applications for execution or to take some 
step-in-aid of execution. 

Act 9 of 1927 came into force on the 1st January 1928. The 
amendment will not disturb vested rights. An application for 
execution oi a decree after that date would be governed by the 
amended provisions, if the right of the decree-holder to execute 
his decree did not become barred on the 1st January 1928. 8 

2. Scope of the Article. — Article 181, ante, is a general Article 
applicable to applications for which no period of limitation is 
provided for elsewhere in the First Schedule. This Article is a 
special Article dealing with applications for the execution of decrees 
and orders. Where this Article is applicable, Article 181 cannot be 
resorted to, the general principle of interpretation of statutes being 
that a special provision will prevail over a general one. 1 Normally, 
an application for the execution of a decree or order will be governed 
by this Article and not by Article 181,* and it is only where there 
are definite circumstances which make this Article inapplicable that 
Article 181 may apply. 3 

An application for execution is not the same thing as an applica- 
tion to take a step-tn-aid of execution. This Article does not govern 
the latter application which will, if no other Article is applicable to 
it, be governed by Article 181 * Further, this Article is not exhaustive 
of all applications for execution 5 An application, though for execu- 
tion, may yet not be covered by any of the clauses m the third 

7. (1910) 7 led Cas 859 (859) (Mad), Subramama PtHai v. Sankara Subbu 


8. (1933) AIR 1933 Mad 85 (85) 110 Ind Cas 600, Xagahngam Pillay v 

S«ac7iK?am5flra Sabapathy. 

(1930) 34 Cat W N 733 (734), Kanai Loll Sabux v Purnachandra Chat- 

terjte. 

(1930) AIR 1930 Fat 207 (207) 127 Ind Cas 572, Sapam Patra \. Datno- 
dar Kar. 

Note 2 

1. Seo Note 24 of the Preamble to this Act. 

2. (1935) AIR 1935 Pesh 129 (130) 153 Ind Cas 517, Dudhu Ram v Mush- 

taq Shah 

3. (1929) AIR 1929 Alt COG (COS) . 114 Ind Cas $94, -Vahammad Ishaq v. 

Raldeo Prasad. 

4. (1905) lOCalWN 354 (3G0)(FB), Aptirbo^nshuaRot/v. Chundermoney Drbi. 

5. (1903) 2G Mad 780 (734) 13 Mad L Jour 412. Runjiah Goundan and Co. 

v. Nonjaj'pa Row. 


Article 182 
Notes 
1—2 
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Article 182 
Note 2 


column of the Article. In such cases, as has been seen in Note 25 to 
the Preamble, this Article cannot apply, with the result that Article 
181 may apply. 6 

The Article should receive a fair and liberal and not too 
technical a construction so as to enable a decree-holder to obtain the 
fruits of his decree. 7 Its language ought not to be strained in favour 
of tho judgment -debtor who has not paid bis just debt. 8 Where words 
. are fairly capable of two interpretations, one of which assists tho 
decree-holder to obtain the fruits of his decree, and the other prevents 
him from obtaining the fruits of his decree, that interpretation which 
assists the decree-holder should be accepted. 9 As a general rule, the 
Courts should lean to the view that the application is not barred. 19 
But Courts should not, in their anxiety to prevent justice being 
defeated by technicalities, overlook the danger of introducing 
uncertainty in the law by reason of such interpretation, 11 or condone 
the laches of the decree-holder when the application is clearly barred 
by limitation. 15 In the words of their Lordships of tho Privy Council 
in Maqbul Ahmad v. Orikar Pratab Narain Singh , ls “it is impossible 

Tl933) AIR 1933 Ondh 209 (212. 213) : 143 Ind Cas 603 : 8 Luck 42L 
Shyam Lai v. Nastruddm Beg. 

C. (1003) 2G Mad 780 (789) : 13 Mad L Jour 412, Rutigiah Goundan and Co. 
v. Nanjappa Row. 

See also Note 26, tnfra. 

7. (1033) AIR 1933 Mad 323 (324) : 178 lad Cas 749, duuapumamma v. 

Venhamma. 

(1916) AIR 1916 Mad 728 (730) : 39 Mad 923 : 30 Ind Cas 707, Varada- 
raja Mudalt x. Murage jam Ptllat. 

(1027) AIR 1027 Nag 308 (3 09) : 103 lad Cas 270 : 24 Naff L R 3G, Ran- 
chandra v. TJla. 

(1919) AIR 1019 All 390 (300) : 41 All 479 : 50 Ind Cas 143, Babu Ram X. 
Pearey Lai. 

(1018) AIR 1918 Mad 620 (621) : 41 Mad 251 : 41 Ind Cas 701, Hasila- 
vtant iludaliar v. Sethusicami Iyer. 

(1916) AIR 1916 Mad 723 (730) : 39 Mad 923 : 30 Ind Cas 707, Varadaraja 
Mudalt x. Slurugesam Ptllat. 

(1000) 27 Cal 709 (712) : 4 Cal W N 681, Sariatoolla Molla x. Raj Kumar. 
(1012) 1C Ind Cas 370 (371) (Cal), Balaram Das Bhagat v. Raja Mukanada 
Deb. 

(1832) 5 Mad 141 (143), Kunht Hannan x. SesJiajir* Bhakthan. 

8. (1033) AIR 1933 Mad 323 (324) : 178 Ind Cas 749, Annapuranamma T. 

Yenkamma. 

(1009) 1 Ind Cas 57 (60) (Cal), Manorath Das v. Ambtca Kanta Bose. 

Sm also cases cited in Foot-Note (7) above, 

9. (1936) AIR 1936 Sind 133 (139) : 30 Sind L R 63 : 16 1 Ind Cas 1011, 

Ktshtnchand Butamal v. Dhantram Jamnadas. 

10. (1013) 18 Ind Cas 236 (237) (Lah), TTah Ram x. Bhagtcan Das. 

11- (1918) AIR 1918 Mad C20 (621) : 41 Mad 251 : 41 Ind Cas 701, Mastlamant 
Mudaltar x. Sethusicami Iyer. 

(1922) AIR 1922 Mad 79 (81) . 45 Mad 4CG : 70 Ind Cas 321, ^:u^P u *“ Tdm, 
Che tt tar x. Rajagopala Iyer. 

[See also (1918) 35 Mad L Jonr S3 (39) (s I c). (Critical Note on 
(1918) 41 Mad 251 . A I R 1916 Mad 620.)) 

12. See (1923) A I R 1923 Sind 14 (15) : 73 Ind Cas 311 : 17 Sind L R 255, 

Sakerchand Karstdas x. Yaeoob. 

13. (1935) AIR 1935 P C 85 (88) : 155 Ind Cas 205 : 02 Ind App 60 : 57 All 

212 (PC). 
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to hold that in a matter which is governed by Act, an Act which in 
some limited respects, gives the Court a statutory discretion, there 
can be implied in the Court, outside the limits of the Act, a general 
discretion to dispense with its provisions ” 

3. Applications by Government. — Section 17 of the Act of 
1S59 exempted from the operation of the Act, “any public claim 
whatever.” Such claims continued, by the terms of the Section, to be 
governed by “the rule3 and laws of limitation now in force " It was 
held in the undermentioned case, 1 under the Act of 1859, that an 
application by the Government for the recovery of stamp duty by 
attachment and sale of the property of the person liable to pay such 
duty, was governed by the old rules of limitation in force at the time 
of the passing of the Act, which provided a period of sixty years for 
such matters, 2 and was therefore not barred. 

There is no reservation in the later Acts in favour of the 
Government in the matter of execution proceedings. An application 
by the Government for execution must be made within the period 
prescribed by this Article * Thus, an application by the Government 
to recover court-fees from a party is subject to the same period of 
limitation as the right of a subject to enforce a decree or order.* 

4. Extension of time under the Sections of the Act. — Tho 
Articles in the Schedule must be read subj'ect to the provisions of 
Sections 4 to 25 of the Act (see Section 3). In computing the 
period of limitation prescribed by this Article, therefore, regard must 
be had to the provisions of Sections 4 to 25, where such provisions 
are applicable to the particular application 1 

Note 3 

1. (1875) 8 Had II C R 40 (43), Collector of South Jrcot Thathacharry. 

2. See Madras Regulation II of 1805, Section 2, clause 1. 

3 (1874) 22 Suth W R 512 (512) (F B), Collector of Beerblioom v Srcehury 
Chuekerbutty 

4. (1883) 7 Bom 552 (553) (Notes), Venubai v Collector of Nas ik 

(1881) 4 Mad 155 (15G), Appaya v. Collector of Vwagapatam. 

Note 4 

1. Applicability of Section 4 : 

See Note 1 to Section 4. 

Applicability of Section S 

See Note 3 to Section 5. 

Applicability of Section 6 : 

See Notes 14, 15 and 35 to Section 6 and Notes 5, 6 and 15 to Section 7 
and also the undermentioned cases 

(1925) AIR 1925 Cal 121G (1218) 85 Ind Cas 1007, Btjoy Cand Mahafah v. 
A’tlmont Lahin (Disability must exist when cause of action arises ) 

(1902) 1902 Pun L R No 131 1902 Pun Re No 100. Allah Bakhsh v Bka- 
tcant (Subsequent disability docs not affect the running of time ) 

irstcami Ayya v. 

1 1 if a guardian has 


nd Cas 379, Sain- 
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Article 182 
Note 5 


(1911) 12 Ind Cas 503 (505) (Mad), Duraisicami Sastrial v. Tenkatarama 
Iyer. 

(1934) AIR 1934 Cal 1 (3) : 149 Ind Cas 1062, Salts Chandra Sen v. Jiwan 
Lai JDaga. 

Applicability of Section 12 : 

See Note 3 to Section 12. 

Applicability of Section 14 : 

See Note 5 to Section 14, ante and the undermentioned cases : 

(1890)1890 Pun Rc No. 154, Mthr Jang Khan y. Fat util a Khan. (Pro- 
ceeding must be between the same parties ) 

(1923) AIR 1923 Rang 98 (98) : 79 Ind Cas 284, F. N. Burn v. O. II. 
Paul. (Proceeding must be for the same relief.) 

(1887) 1887 All W N 198 (198), Madho Bat v. Rajkali Kuar. (The previous 
application must have been infructuous by reason of want of jurisdic- 
tion.) 

(1901) 28 Cal 238 (241): 5 Cal W N 150, Sheik Jafar v.XamalmiDe&i.po.) 

(1880) 2 All 792 (797) . 7 Ind App 1G7 : G Cal L R 561 : 4 Sar 157 : 3 Shome 
L R 211 : 4 Ind Jur 426 : 3 Euther 761 (P C), Bira Lai v. Badri 
Das. (Do.) 

(1917) AIR 1917 All 370 (370) : 39 Ind Cas 79G, Bam Jas v. Bam Naratn. 
(Do) 

(1909) 2 Ind Cas 102 (105) • 1909 Pun Re No. 52, Peachey v. Punjab Banking 
Company, Limited, Lahore. 

Applicability of Section IS : 

See Notes under Section 15, ante and the undermentioned cases : 

(192G) AIR 102G Mad 698 (699) : 95 Ind Cas 718, Lalumia v. Matur 
Bannisa. (Collateral proceeding— Time taken cannot be deducted.) 

(1933) AIR 1933 Mad 418 (420) : 56 Mad 490 : 143 Ind Cas 1 (F B), Tri- 
pura Sundaramma v. Abdul Khader. (Do.) 


5. Exclusion of time by reason 'of adjudication in insol- 
yency. — -Section 78, sub-section 2 of the Provincial Insolvency Act, 
5 of 1920, provides as follows : * 

“Where an order of adjudication has been annulled under this 
Act, in computing the period of limitation prescribed for any 
suit or application for the execution of a decree (other than a 


■' ' ~'avardhan- 

tbo period 

. ■ . , . laghunath 

Dhar. (Do ) 

(1884) 1884 Pun Ro No. 77, Kurla Barn v. Kaithli Mai. (Order granting 
time for payment is not order staying execution.) 

Applicability of Section 19 ante : 

See Note 63 to Section 19 and the undermentioned cases : 

(1924) AIR 1921 Nag 147 (148) : 79 Ind Cas CC, Daji Mahar v. Mahadtc 
Xunhi. (A letter by judgment-debtor to decree-holder acknowledging 
his liability to pay the decretal amount is an acknowledgment within 
Section 19 and saves limitation for execution.) 

(1933) AIR 1933 All 304 (366) • 55 All 393 : 146 Ind Cas 830, Adya Prasad 
Singh v. Lai Oirtsh Bahadur Pal. (Do.) 

(1930) AIR 1930 Cal 304 (305) : 124 Ind Cas 830, Balimulla v. SuMamoy 
Chaudhun (Acknowledgment of portion of tbo amount will save 
limitation as to whote.) 

(1912) 13 Ind Cas G03 (004) (Cal), Bam Pal Singh v. Band hi Marram. 
(Insolvency petition specifying debt is a suflieient acknowledgment.! 

(1937) AIR 1937 Mad 700 (703) : 174 Ind Cas 23. Appajt Chetti r.ConnJa- 
Kimi Beddi. (Oral admission of payment in Court, and recorded py 
Court is not sufficient.) 
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suit or application in respect of which the leave of the Court 
was obtained under sub-section 2 of Section 28) which might 
have been brought or made but for the making of an order of 
adjudication tinder this Act, the period from the date of the 
order of adjudication to the date of the order of annulment shall 
be excluded : 

“ Provided that nothing in this Section shall apply to a suit or 
application in respect of a debt provable but not proved under 
this Act.” 

It follows that in cases of intervening insolvency of the judgmenfc- 
debtor the period during which the adjudication lasts will be excluded 
in computing the period of limitation for the execution of the decree 
against him. 1 But the benefit of tho exclusion of time under the 
said Section is available only where execution is sought against an 
insolvent judgment-debtor and not where the insolvent is a decree- 
holder whoso decree is sought to be executed. 2 An application for 
execution by a secured creditor is not affected by tho insolvency 
proceedings against the judgment-debtor and consequently the period 
of msolvencj cannot be excluded under Section 78 in computing the 
period of limitation for the application for execution 3 

6. Exclusion of time under Para. 11 of Schedule III of the 
Code of Civil Procedure. — Paragraph 11 of Schedulo III of the 
Code of Civil Procedure runs as follows : 

"1. So long as the Collector can exercise or perform in respect 
of the judgment-debtor’s immovoable property, or any part 
thereof, any of tho powers or duties conferred or imposed on 
him by paragraphs 1 to 10, the judgment-debtor or his repre- 
sentative m interest shall be incompetent to mortgage, charge, 
lease or alienate such property or part except with the written 
permission of the Collector, nor shall any Civil Court issue any 

Applicability of Section 20 : 

See Noto 80 to Section 20 and also the following cases 
(1033) A I R 1933 Mad 074 (G74) 117 Ind Cas 5SG, Chathuhutty v. 

Raman (Payment by one of several judgment-debtors on behalf of 


others ) 

Note 5 

1. (1932) AIR 1932 Oudh 69 (70) 134 Ind Cas 676 7 Lock 397, Rakched 

Shah v. Kashmir* Dank, Fyiabad. 

(1930) AIR 1930 411 5S0 (5S2) 126 Ind Cas 1G, Sita Ram v. Kislian Lai. 
(1921) AIR 1924 Tat 40 (40) 79 Ind Cas G9C, Akhajt Khalifa v. Ramlal 

(1931) AIR 1931 Tat 357 (35S, 859) 131 Ind Cas 033 10 rat 422, Utt 
Rarayan Singh \ Bnj Randan Singh. 

2. (1929) AIR 1929 Mad 715 (71G, 717) 121 Ind Cas 4s5, Rama Pillai x. 

Kasamuthu Radar. 

S. (1929) AIR 1929 Oudh 71 (72) 118 Ind Cts bG 4 Luck 241, S«n Ram 
Ktiar \ . Ram Prasad Ghosh. 
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Article 182 process against such property or part in execution of a decree 

Notes for the payment of money. 

®"“*® "2. During the same period no Civil Court shall issue any 

process of execution either against the judgment-debtor or his 
property in respect of any decree for the satisfaction whereof 
provision has been made by the Collector under paragraph 7. 

“3. The same period shall be excluded in calculating the period 
of limitation applicable to the execution of any decree affected 
by the provisions of this paragraph in respect of any remedy of 
which the decree-holder has been temporarily deprived.” 

It was held in the undermentioned cases 1 that where the 
immovable property of the judgment-debtor was placed under the 
management of the Collector under the above paragraph, -limitation 
for execution would be suspended for the period during which the 
property was under such management. 

7. Exclusion of time under Section 3 of the Chota Nagpur 
Encumbered Estates Act (6 of 1876).— Section 3 of the Chota 
Nagpur Encumbered Estates Act, 1876, provides that as soon as an 
estate is taken charge of under the said Act, all proceedings pending 
in Civil Courts in respect of the debts of the disqualified owner 6hall 
be barred. But, under Section 12 of the Act, the debts so barred 
are revived when the estate is released. A decree-holder obtained a 
decree against the judgment-debtor on 19th April 1905. The estate 
of the judgment-debtor was in charge of tbo Encumbered Estates 
Department from 23rd May 1906 to 21st April 1908, on which last 
date it was released. The decree-holder applied for execution of his 
decree on 13th February 1909. It was held that the application was 
■within time. 1 

8. Application to execute decrees of Native States.— It « ft 
general principle of international law that all matters of procedure 
are governed only by the lex fori, or the law of the forum in which 
the action is brought. Questions of limitation, being essentially 
matters of procedure, are governed only by the lex fori. Thus, jf 
an application for execution of a decree, passed in a Native State, is 
made to a British Indian Court, it will be governed by this Act, and 
if it is barred thereunder, will be dismissed even though it may ho 
within time according to the law of limitation applicable in the 
Native State in which the decree was obtained. 

Note 6 

1. (1910) 8 Ind Cas 377 (378) : 13 Oudh Cas 303, Mohammad Abdul Kart”* 
Khan y. Natcat Singh. 

(1910) 7 Ind Cas 8CO (SCO) (Mad), Damara Kumara Thmnanayannn *• 
Panga Dhupata. 

(189S) 20 All SS3 (385) : 1898 AH \V N 82, Gtrdhar Das v. liar ShanJar 
Prasad. 

Note 7 

1.(1910)7 Ind Cas 787 (769) • 33 Cal 299, Prolab Vda* Naratn v. Medan 
Mohan Nath. 
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For further discussion, see Section 11 Note 2 ante and also the 
undermentioned case. 1 

9. Transfer of decree from one Court to another— Limitation 
for execution of. — Where a decree is transferred for execution to 
another Court under Section 42, Civil Procedure Code, and the two 
Courts are governed by different rules of limitation, the law 
applicable to an application for execution made to the transferee 
Court depends not on the character of the Court which executes 
the decree, but of the Court which passed it, though the manner of 
execution is that of the Court which executes the decree. 1 Thus, 
where a decree of a muffassi] Court is transferred for execution to 
the Original Side of a Chartered High Court, the application for 
execution of such decree is governed by this Article and not by 
Article 183, infra? As to the converse case of a decree passed on the 
Original Side of the High Court transferred to a muffassil Court, see 
Note 2, Pt. (1) to Article 183, infra. 

10. “ Application for the execution of any decree or order.” 
— Execution is the enforcement of decrees and orders by process of 
Court so as to enable the judgment-creditor to recover the fruits of 
the judgment. 1 The modes m which the Courts can execute their 
decrees and orders are set forth m Part II and Order 21, Schedule 1 
of the Code of Civil Procedure. 

The Acts of 1859 and 1871 referred to applications “to enforce” 
the decree or order. It was held in cases coming under those Acts 
that an application to "enforce a decree" was an application "under 
Section 212 (of the Code of 1859, now Order 21 Rule 11) or 
otherwise by which proceedings in execution are commenced and not 
applications of an incidental nature made during the pendency of 
such proceedings.” 1 Thus, an application for the issue of a warrant 
pending an application for execution, was held not to be an applica- 
tion to "enforce the decree " 3 An "application for the execution of a 

Note 8 

1. (1868) 10 Suth W R 10 (12) . Beng L R Sup Vot 970 (F B), T. Leake v. IF. 

Daniel. 

Note 9 

1. (1890) 17 Gal 491 (497), Ttncotarte Dawn v Debendra Nath Mookerjee. 

(1B96) 24 Cal 478 (491), Jogemaya Dassi v Thackomont Datsi 

(1869) 10 Suth W R 10 (12) Bcng L R Sup Vol 970 (F B^, Leake v Darnel. 
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2. (1S90) 17 Cal 491 f497), Txncowrit Dawn v. Debendra Nath Mookerjee. 

Note 10 

1. (18S2)9 Cal 773 (776, 777): 7 lad Jur 650, Sreenath Hoy y. Radhanath 

Mookerjee. 

2. (1878) 2 Had 1 (4) 3 Ind Jur 209, Prdbakara Row v. FotottnaJi. 

(1877) 3 Cal 235 (212) • 1 Cal L R 23 2 Ind Jur 4CO (F B), Chunder Coo- 
mar Roy v. Dhogobutty Prosonno Roy. 

3. See cases cited under Foot-Note (2). 
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Article 182 decree or order” must, it is conceived, be similarly interpreted, and 
Hote 10 must be taken to mean an application- under Order 21 Rule 11, or 
otherwise by which proceedings in execution are initiated,* and not 
other applications made pending an execution proceeding, though 
such applications may operate as steps-in-aid of execution. 

It has been held that an application under the Civil Procedure 
Code, Order 21 Rule 60, snb-rule 2 for leave to execute a decree 
(obtained against a firm) against a partner who was not personally 
served in the suit, is merely ancillary to an application for execution 
* against him, that the latter application is governed by Article 182 

and that so long as such application is not time-barred under that 
Article, the application for leave also will not be barred. 4a In the 
undermentioned case,* b an application for leave itself was held to be 
an application for execution within Article 182. 

The following applications are not applications for the execution 
of a decree or order : — 

1. Application by a person merely for his being recognized as a 
transferee of a decree without a prayer for execution. 5 

2. Application for the transfer of a decree. 8 

3. Application by the decreo-holder for the postponement of the 
execution sale on the ground that he had given time to the 
judgment-debtor. 7 

4. Application to Court to direct Collector to expedite partition 
proceedings. 8 

4. (189G) 18 All 482 (491) : 1896 AH W N 142 (F B), Rahim Mi Khan v. Phul 

Chand. 

4a (1932) AIR 1932 Bom 516 (519) : 140 Ind Cas 519, Bhagtcan Manaji x. 
Jhraji Prcmajx. 

(1931) AIR 1931 Lah 736 (739) : 13 Lah 327 : 131 Ind Cas 1026, Bombay 
Compant/ Lvntled, Karachi v. Kalian Singh. 

(1935) AIR 1935 Mad 926 (926) : 158 Ind Cas 907, Kuppuswamy Iyer v. 
Batilal Somabha* and Company. 

4b (1936) AIR 1936 Sind 133 (133, 139) : 30 Sind L R 68 : 161 Ind Cas 1011, 
Ktshin Chand Boota Hal x. Dkantram Jamnadas. (Dissenting from 
AIR 1930 Sind 180.) 

5. (1912) 14 Ind Cas 704 (705) (Mad), Somamma x. Basamma. 

G. (1935) AIR 1935 Lah 503 (510) : 17 Lah 13 : 158 Ind Cas 127, Den Das x. 
Mohammad Ahbar Khan. 

(1926) AIR 1920 All 93 (91) : 90 Ind Cas 274 : 48 A11 121, Mt. Bcgam Sul- 
tan x. Mt. San * Begam. 

(1926) AIR 1920 All 473 (474) : 91 Ind Cas 482, Ml. Sahotlra x. Bhagtcan- 
das. 

(1911) 9 Ind Cas 246 (246, 247} (Cal), Raj A’wmar Sen x. Annoda Charan. 

(1897) 20 AH 78 (79) : 1897 All W N ICS, Sundar Singh x. Doru Shanlar. 
(1895) 22 Cal 921 (923), Suja II ossein v. Manohur Das. 

(1922) AIR 1922 Cal 3 (4) . G3 Ind Cas 116, II atari Lai x. Baulyanain 
Saha. , . 

(1929) AIR 1929 AH 390 (392): 115 Ind Cas BG5.G. Atherton d Co. x.Ilatio 
Bahhsh. 

7. (1SS1) 3 All 757 (75S) . 1831 A11 W N 5C, Kuan v. Deli BaXhsh 

ft. (1914) AIR 1914 Sind 97 (99) : ft Sind L U 335 ; 29 Ind Cas 58, Rarun 
Khan Rahim Khan x. Tfjumal rational. 
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5. Application for attachment under Section 46 of the Civil 
Procedure Code. 9 

See also the undermentioned cases. 10 

Under the provisions of some special Acts, some demands have 
to be recovered "as if such demand is a decree of a Civil Court. ” 
In such cases the said words have been held to attract the whole 
procedure in execution with the result that the execution of orders 
would be governed by this Article. 11 

14. Decree must be capable of execution. — If a decree is not 
in a form capable of execution, Article 182 does not apply and time 
does not run under the Act. ,a In Rameshwar Singh v. Homeshwar 

9 (1926) AIR 1926 Cal 249 (250) . 90 Ind Cas 527, Kasiwar De v. Asioim 
Kumar Pal , 

10. (1925) AIR 1925 All 646 (647) : 87 Ind Cas 745, Jaxdeo Prasad v. Ghasi. 

(The deposit of process fees for the issue of attachment in execution of 
a decree is not an application for execution.), 

(1679) 1879 Bom P J 574, Laldas Gokaldas v. Bhagwanji Jugaji. (Do.) 


(1876) -* 1 - 



<1883) 5 All 596 (598) : 1883 AU W N 143, Shamkaran v. Piart. 

(1880) 7 Cal L R 424 (428), Joobraj Singh v. Buhoorta Alumbasee Koer. 
(Application for sale of property under attachment is not an appli- 
cation for execution ) 

(1868) 9 Suth W R 390 (391), Bamdhun Boy v. Abdool Qunnee. (Application 
for restoration of execution case is not an application for execution.) 

(1937) AIR 1937 Mad 779 (782, 784) 172 Ind Cas 468, Bamaswami 

Chettiar v. Meyappan Serial. (Application for refund of purchase 
money is governed by Art 181 and not by Art. 182 ) 

(1904) 27 All 378 (380) : 2 All L Jour 16 : 1905 AU W N 9, Godu Bam v. 
Suraj Mai. 

11. (1935) AIR 1935 Mad 217 (218) 156 Ind Cas 747 58 Mad 760, President 
of the Board of Commissioners for H. R E , Madras v. Shirur 
Mutt. (Recovery of contributions under Section 70 (2) of Madras Reli- 
gious Endowments Act.) 

(1939) AIR 1939 Mad 304 (304, 305), Subba Bao v. Cal, cut Co-operal tie 
Urban Bank, Ltd. (Award passed by the Registrar under Co-operative 
Societies Act ) 

(1926) AIR 1926 Oudh 2S9 (2S9) 93 Ind Cas 631 1 Luck 153, People's 
Industrial Bank Ltd., Allahabad v Mahesh Charan Sinha. 
(Enforcement of order for contribution under the Companies Act ) 

(1933) AIR 1933 Smd 78 (79) 142 Ind Cas 489 27 Sind L R 109, Achraj 
Singh Bam Singh v Achrajram Sahni 
Note 11 

la (1921) AIR 1921 Bom 260 (261) 45 Bom 952 . 61 Ind Cas 159, Do ya bhai 
v. Cat U^am. 

( 1927 ) A I R 1927 Pat 215 (217) 6 Pat 780 102 Ind Cas 811, Sonar Singh 
v, Deonandan Prasad. 

(1693) 1S93 Pun Re No 47, Bn fa Singh t Chand Singh. 

[See (1SGS) 4 Mad II C R 173 (174), Gopaia Setty v. Darr.odara Silty. 

(Case under the Act of 1S59 )] 
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Notes 
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Singh, 1 their Lordships of the Privy Council observed as follows : 

“In order to make the provisions of the Limitation Act apply, 
the decree sought to be enforced must have been in such a form 
as to render it capable, in the circumstances, of being enforced." 

Applications in respect of a decree which is not in a form capable 
of execution, as for instance applications for the passing of a final 
decree in terms of the preliminary decree, are not applications in 
execution of the preliminary decree and are not governed by this 
Article. See Notes 12 to 18, infra. 

12. Application for final decree in suits for sale or 
foreclosure. — Where a decree was passed, prior to the Civil 
Procedure Code, 190S, under Sections 86 or 88 of the Transfer of 
Property Act, 1832, an application for an order absolute for sale of 
the mortgaged property under Sections 87 or 89 of the Transfer of 
Property Act, was regarded as one for the execution of the decree 
under Sections 86 or 83, and was held governed, for purposes of 
limitation, by Article 179 of the Act of 1877 corresponding to the 
present Article. 1 Under the Civil Procedure Code, 1903, a preliminary 


1. (1921) AIR 1921 P C 31 (32) : 4S Ind App 17 : 59 Ind Cas 636 (P C). 

Note 12 

1. (1911) AIR 1911 P C C6 (67) : 36 AU 350 : 23 led Cas 619 (P C), Chaudri 
Abdul Majid y. Jovrahir Lai. 

(1922) AIR 1922 P 0 167 (190) . 49 Cal 203 : IS Ind App 335 : 71 Ind Cas 
660 (P C), Sachtndra Nath Hoy v. ZJaharaj Bahadur Singh. 

(1890) 13 AU 278 (2S0) : 1891 All W N 63 (F B), Oudh Behari Lai v. Noyt- 
shar Lai. 

(1902) 25 Mad 211 (265, 269, 2SS) : 12 Mad L Jonr 279 (F B), HalUarju- 
nadu Setti v. Linyamurt i Pantulu. 

(1909) 4 Ind Cas 42 (13) (Mad), Ycera Reddy y. Ramalinga iluddly. 

(1917) AIR 1917 Mad 669 (669) : 34 Ind Cas 756, Natesa TJdayan y. AnM- 
sam» Udayan. 

(1903) 31 Mad 63 (69, 70) : 3 Mad L Tim 254 : 17 Mad L Jour 596, Ramay- 
y an v. Kadir Bacha Sahxb. 

(1916) AIR 1916 Mad 2S3 (2S9, 290) : 29 Ind Cas 237 : 39 Mad 511, Sche- 
med Husain y. Abdul Eareem. 

(1921) AIR 1921 Mad 126 (131) : Cl Ind Cas 979, Ytstcanalha Sastnar r. 
Seetalahshmi Ammal. 

(1901) 24 Mad C95 (702), Yenkataraju y. Chmna Ramayya. 

(1920) AIR 1920 Mad 236 (2S7) : 56 Ind Cas 563, Ganapathiya Ptlh* 
Gabala Aiyar. 

(1693) 20 AU 302 (SOI) : 1S93 All W N 40, Chunni Lai y. Harnam Das. 

(1S99) 23 Bom 614 (C50, C53) : 1 Bom L R 1S6. Bhaytean r. Ganu. 

(1SS9) 12 AD Cl (C2) : 1SS9 AU W N 193 (F B). Etdar Nath r. Lalj » 
Shaha i. 

(1693) 20 All S57 (358) : 1S9S All W N 71, Parmeshri Lai v. Itchan Lai. 

(1692) 1592 All W N 5 (5), Ram Knpal r. Sheo Shai. 

(1919) A I R 1919 Mad 9C9 (970) : 43 Ind Cas 732, Ramasvami Reddi v. 
FoXXappa Redd i. .. 

(1906) 10 Mad L Jonr 503 (501) . 1 Mad L Tim 291, Af-fia* v. Rama r-eddu 

(1916) AIR 1916 Mad 937 (937) : 31 Ind Cas 9. Sir.yaraeelu Pillai e. San- 
Ihanalnshna Mudaltar. 

(1907) 29 AU 279 (250, 231) : 1907 AU IV N 45 : 4 AU L Jonr 145, Sr* R~ n 
y. Het Ram. 

(1905) 27 All 625 (C23. C29) : 2 AU L Jonr 371 : 1905 All IV N 186, Bsiaeo 
Prasad y. Jin Haidar. 
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decree for sale or for foreclosure is not capable of execution. 14 It is 
now obligatory on the part of the holder of a preliminary decree to 
obtain a final decree, before he can proceed to execution. An appli- 
cation for a final decree in a mortgage suit under Order 34 Eule 5 of 
the Civil Procedure Code, 1903, is now an application in the suit 
itself and is not one for execution of the preliminary decree. 2 


(1921) AIR 1921 Pat 185 (186) . 61 Ind Cas 4, Eedar Nath Goenka v. 
Tart nt Prasad Singh. 

(1926) AIR 1926 Mad 816 (817) . 49 Mad 691 : 96 Ind Cas 607, Ellarayan 
v Rangastcami Iyer. 

(1917) AIR 1917 Mad 315 (316) . 32 Ind Cas 39, Balaji Itao x. Harxrama 
Chetty 

(1916) AIR 1916 Cal 511 (542) . 29 Ind Cas 120, Krishna Bar x. Ranamoyt 
Debt. 

(1906) 33 Cal 867 (875, 876) . 4 Cal L Jour 141, Puma Chandra Mandal v. 
Radha Nath Dass. 

(1895) 22 Cal 931 (934), Tara Prasad Roy v. Bhobodeb Roy. 

(1895) 22 Cal 425 (431), Dwarka Nath Mtsser x. Bannda Nath bltsser. 
(1895) 22 Cal 924 (927), Ttluck Singh x. Parsotein Proshad. 

(1918) AIR 1918 Bom 217 (222) 42 Bom 309 . 46 Ind Cas 107, Narsmga 
Rao v. Bandu 

(1901) 1 All L Jour 15 (17), I7dt£ Narain v. Jagannath. 

[But see (1902) 24 All 542 (545) 1902 All W N ICO, Ah Ahmed v. 
Nasiran Btbt. (But since preliminary decree was not capable of 
execution, Art. 179 does not apply but Art. 178 applies ) 

(1891) 21 Cal 818 (823), Ajudhta Pershad x. Baldeo Singh . 

(1902) 26 Mad 780 (784) : 13 Mad L Jonr 412, Rungtah Gounden and 
Co. v. Nanjappa Row. (Do )] 

la (1926) AIR 1926 Mad 415 (416) : 93 Ind Cas 99, Bulker Bee v. bid Umar. 
2. (1914) AIR 1914 P C 150 (152) 42 Cal 776 42 Ind App 88 27 Ind Cas 
683 (P C), blunna Lai Parruek v. Sarat Chunder Mukerjee 
(1917) AIR 1917 All 163 (163) 39 All 641 42 Ind Cas 93 (S B), Oajadhar 

Singh x Kishen Jiwan Lai 

(1922) AIR 1922 All SS3 (383) 41 All 668 75 Ind Cas 485, Sital Singh v. 
Baijnath Prasad 

(1918) AIR 1918 All 76 (77) 40 All 203 . 43 Ind Cas 670, Nuamuddm Shah 
v. Bohra Bhim Sen. 

(1917) AIR 1917 All 119 (119) 39 A11 532 . 40 Ind Cas 424, Ramji Lai 
v. A'aran Singh. 

(1915) AIR 1915 All 336 (337) . 33 All 21 : SO Ind Cas 494, Madho Ram x. 
Nihal Smgh. 

(1913) 18 Ind Ca3 731 (732) . 35 All 178, Badri Narayan v. Auuy Behan 
Lai. 

(1927) AIR 1927 Bom 32 (35) 50 Bom 730 98 Ind Cas 043, bloru Naru- 
shet Gujar v Gangaba > Rama Chandra 
(1923) AIR 1923 Bom 420(421) 73 IndOas 187, Ilarjxican Dei raj x. Gaga- 
nan RhasJnnatJi. 

(1933) AIR 1933 Cal 793 (799) . 147 Ind Cas 249, Eanhar Prosad Das x. 
Umesh Chandra Das 

(1921) AIR 1921 Cal 551 (552) 59 Ind Cas 177, Bhutanath Jana x Tara- 
chand Jana. 

(1917) AIR 1917 Cal 175 (175) 37 Ind Cas 802, Sashi Bhusan Das x 
Pratur Chandra Roy. 

(1916) AIR 1916 Cal 541 (542) . 29 Ind Cas 120, Krishna Bar x Sm. 
Ranamoyi Debia. 

(1916) AIR 1916 Cal 231 (233) . 25 Ind Cas 211, Deni Smgh x Barhamdeo 
Singh. 

(1902) 29 Cal 651 (653), rramatha Chandra Roy x. Khttra Sfokan Ghose. 
(1926) 92 Ind Cas 299 (299) (Lab), 2/oJian Smgh x. Nathumal. 


Article 182 
Note 12 
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Article 182 
Note 13 


13. Application for final decree in redemption suit. — An 
application for a final decree in a redemption suit is, as in the case 
of an application for a final decree in a suit for sale or foreclosure, 
one in the suit itself and not one for the execution of the preliminary 
decree. 1 But, is an application by the mortgagor praying that he may 
be allowed to make the payment and for recovery of the mortgaged 
property, one in execution of the preliminary decree? It was held in 
the undermentioned case 5 by the High Court of Bombay that the 
preliminary decree is, so far as the mortgagor himself is concerned, 
capable of execution, and that his application for recovery of posses- 
sion on payment is one for execution of the preliminary decree 
governed by Article 182 of the Act. In the undermentioned cases* 
arising under the Transfer of Property Act, 1882, a similar view was 
held. But a contrary view has been expressed in the case noted 
below. 4 It was held that the preliminary decree in a suit for 


(1924) AIR 1924 Mad 890 (891) : 85 Ind Cas 803, Athamsa Botcther v. 
Ganesan. 

(1922) AIR 1922 Mad 65 (66) : 69 Ind Cas 866, Venlataiah v. Venial* 
Subbiah . 

(1918) AIR 1918 Mad 919 (920) : 41 Ind Cas 268, Nimtnala Mahankali v. 
Kallakuri Subba Rao. 

(1918) AIR 1918 Mad 856 (356) : 45 Ind Cas 76, Pattabirama Naidu v. 
Subramanta Ghelti. 

(1916) AIR 1916 Mad 523 (523) : 39 Mad 468 : 29 Ind Cas 142, Lakshmi 
Ach% v. Subbarama Avjar. 

(1918) AIR 1918 Nag 63 (63) : 15 Nag L R 36 : 48 Ind Cas 931, Vinayak 
Rao v. Baijnath Prasad. 

(1917) AIR 1917 Oudh 91 (92) : 41 Ind Cas 853 : 20 Ondh Cas 205, Jagdxih 
Stngh v. Ram Adhin Stngh. 

(1914) AIR 1914 Ondh 209 (209) 17 Ondh Cas 317: 25 Ind Cas 752, Vidya- 
sagar v. Rafipal. 

(1910) 8 Ind Cas 986 (9S7, 983) (Low But). Ahmad Ali v. Mating Ton. 

(1933) AIR 1933 Cal 503 (503) : 144 Ind Cas 768, Pulm Chandra Sen y. 
Amtn ilea SItixaffar Ahmad. 

(1919) AIR 1919 Pat 134 (131) : 50 Ind Cas 544, Ras Behari Stngh t. 
Juman Lai. 

(1916) AIR 1918 All 2S5 (236) : 45 Ind Cas 518 : 40 All 235, Ahmad Khan 
v. Sit. Gaura. 

Note 13 

1. (1930) AIR 1930 Mad 353 (353) : 125 Ind Cas 95, Venkatarama Beddi r. 


Doddachanar. 

2. (1919) AIR 1919 Bom 53 (56) : 43 Bom C89 : 51 Ind Cas 924, Fanxdro y. 

Gopal. (Application for extension at time Is not one for elocution on 
one lor possession.) 

3. (1901) 23 Mad 211 (213),Pooporam&il Bara y. XruAna Slenon. (Aprlicat 

for extension of time for payment is Itself ona for execution ox 
decree.) 

(1911) 9 Ind Cas 337 (333) : 14 Oudh Cas 10, Jageshar Singh v. Bhagtran 
Bahhth Singh. . 

(1692) 14 All 350 (353) : 1692 All W N 40, Bandhu Bhagat v. STuhammaa 
Taqi. 

(1891) 16 Bom 490 (435, 4 SC), Karayan Gonnd y. Anandram Kojtram. 

[But te« (1907) 4 Low Bur Rul S3 (35, SC). Stating Ps r. SIa Ba *• 
(Application for possession under S 69, T. 1’. Act. Is_£ 0 
for cxocution nor ono in execution— Nor is it under tba 
Procedure Code.)] . 

4. (1920) AIR 1920 Upp Bur 43 (41. 45) : 54 Ind Cas CO? : 3 Upp no1 

1S3, Slaung Tun Staung r. Sta Ytee. 
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redemption is provisional and until it is made final, redemption 
cannot be permitted, that the Court is not absolved from the 
necessity of passing a final decree, and that there is no provision for 
the execution of the preliminary decree before it has been made 
final. It is submitted that this last view is correct. 

"Where a decree in a redemption suit is not drawn up in the form 
specified by Order 34 Rule 7, Civil Procedure Code, the decree will 
not be considered to bo a preliminary decree, and time for the 
execution of such decree will run from the date thereof. 5 

14. Application for ascertainment of mesne profits. — Under 
the provisions of Section 244 of the Code of Civil Procedure, 1882, 
any question relating to the ascertainment of mesne profits as to 
which the decree directed an inquiry, was to be determined by the 
executing Court. ,a The said provisions have been omitted in the 
present Civil Procedure Code, with the result that such inquiry is no 
longer a proceeding in execution but is one in the suit itself. The 
award of mesne profits in all cases is to be by a preliminary decree, 
and when ascertained, they are to be embodied in a final decree. An 
application for the ascertainment of mesne profits is therefore not an 
application for execution of a decree. 1 


6. (1924) AIR 1924 Lah 635 (635, 636) 76 Ind Cas 144, Hahabir Per shad ▼. 

Karlar Singh. (Decree for possession on payment of a certain amount 
within a certain time is not a preliminary decree ) 

(1913) 18 Ind Cas 49 (49): 1913 PunReNo.68, Naram Das v.UdhamSmgh. 
(Decree not providing any period for payment — Order 34 Rule 7, 
0. P. C., not complied with.) 

(1909) 1 Ind Cas 71 (72) (Cal), Krishna Chandra Mandal v Jaheral Hag. 

Note 44 

la (1925) AIR 1925 P C 117 (117) 88 Ind Cas 482 4 Pat 507 1 52 Ind App 
188 (P C), Kedar Nath Goenla v. Anant Prasad Singh. 

(1907) 7 Cal L Jour 301 (302) 12 Cal W N 3, Upendra Chandra Sxngh v. 
Sakhx Chand. 

(1900) 28 Cal 242 (215), Dam Kishorc Chose v. Gopn Kant Shaha. 

(1837) 8 Cal 89 (91) 10 Cal L R 272, Hem Chunder Choudhry v. Brojo 

Soondury Debee. 

(1875) 24 Suth W B 339 (340), Wodoy Tara Choicdraxn v, Syud Abdool 
Jubbah Choudhury. 

(1923) AIR 1923 Bom 366 (367) 73 Ind Cas 233 47 Bom 778, Sayad 

Yusuf AlU v. Sayad Amin. 

(1914) AIR 1914 Mad 626 (531) 37 Mad 18C 19 Ind Cas 5S6, Ilamana 

Reddy v. Babu Beddi. 

1. (1991) 19 Cal 132 (139) (F B), Puran Chand v Roy Rad ha Kishen. 

(1934) AIR 1934 All 465 (467) 151 Ind Cas 755, Naram Das v. Bhaguati 
Prasad 

(1925) AIR 1925 All 5S3 (590) 47 AO 543 87 Ind Cas 322, iludra Pratap 
Singh v. Sarada Hahtsh Prasad Singh. 

(1930) AIR 1930 Mad 30 (31) 53 Mad 639 124 Ind Cas 290, Kemgam 

Steamy v. Sufcfcamma. 

(1929) AIR 1929 Pom 217 (216) 118 Ind Cas 700, Lahshmibai Anant v. 
Itarg • Bhilaji 

(1911) 11 Ind Cas 939 (940) 89 Cal 220, J/tdnopore Zammdary Co , Ltd. 

v. .Kumar Naresh Naram Roy. 

(1936) AIR 1936 Mad 601 (S04) 164 Ind Cas C70, Rana Rao v Srtt- 

ratnamurthi. 


Article 182 
Notes 
13-14 
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Article 182 
Notes 
15—16 


15. Application for personal decree against mortgagor 
under Order 34 Rule 6 of the Civil Procedure Code. — An 

application for a personal decree against the mortgagor under 
Order 34 Rule 6 of the Civil Procedure Code, 1909, is not one for 
the execution of any decree against him. 1 

16. Application by auction-purchaser for possession. — An 
application by a court auction-purchaser of property for possession 
of the property purchased, is not one for the execution of the decree 
within the meaning of this Article and is not governed by it. 1 This 
would be so even if the purchaser were the decree-holder himself. 8 


(1929) AIR 1929 Pat 868 (36S) : 8 Pat 4B2 : 117 Ind Cas 647, KamaViya 
Narain Singh v. Akloo Singh. 

(1923)"X I R 1923 Bom 263 (2C9) : 77 Ind Cas 497, Thana Zalalji v. DhanA 
Jaichrji. 

(1916) 24 Cal L Jonr 23* (2Sn) (Jour). 

(1924) AIR 1924 Pat 781 (782) : 4 Pat 57 : 84 Ind Cas 272, Harakhpem 
Missir v. Jagdeo Missir. 

(1921) AIR 1921 Bom 404 (404) : G1 Ind Cas 448 : 45 Bom 819, Gangadhar 
Manila v. Balaknshna Sotroba. 

(1910) 5 Ind Cas 272 (273) (Cal), Debendra Nath Gosicami v. Khirodt 
Chandra Bandopadhya. 

Note 15 

1. (1930) AIR 1936 Mad 34 (38) : 59 Mad 188 : ICO Ind Cas 270 (F B). 

Palantappa Cheitiar v. Narayanan Chettiar. 

(1923) AIR 1923 All 203 (201) : 79 Ind Cas 85, Itaj Narain Mai v. Sanfi 
Lai. 

(1928) AIR 1929 All 71 (72) ■ 50 All 321 : 103 Ind Cas 459, Bisheshar Nath 
v. Chandu Lai. 

(1918) AIR 1918 All 105 (10G) : 40 All 551 : 47 Ind Cas 662, Mohamad 
lit if at Husain v. Alimunntsaa. 

(1906) 28 All GGO (664) : 3 All L Jour 445, Gajadhur Lai v. Alliance Ban! 
o/ Simla, Ltd. 

(1913) 21 Ind Cas 530 (530) (Mad), Bama 1'enIalasaW.a Iyer V. SAanmuIam 
Pillac. 

(1699) 21 All 453 (454) : 1899 All W N ICC, Bam Sarup v. Ghaurani. 

(190C) 33 Cal 8G7 (870, 87C) • 4 Col L Jour 141, Puma Chandra Mandal r. 
Badha Nath Das. 

(1892) 14 All 513 (517) . 1892 All W N 60, Musaheb Zaman Khan T. 
InayaCullah. 

(1925) AIR 1925 Cal 834 (636) . 52 Cal 823 : 89 Ind Cas 1 (F B), Francis 
Higgins Fell v. Minnie Gregory. 

(1911) 10 Ind Cas 21 (22) (Oudh), Amir Ckand v. Narsingh Narain. 

Note 16 

1 (1935) AIR 1935 Mad 603 (608) : 59 Mad 893 : 159 Ind Cas 279(FB),AWul 
.4/11 Sahib v. Choklan Chettiar. 

(1909) 1 Ind Cas 993 (993, 999) : 32 Mad 13G, Sultan Sahib Marhayar r. 
Chidambaram Chettiar. 

2. (1909) 1 Ind Cas 416 (119) : 31 All 82 (F B), Mt. Bhajicati r. Banvari Lal. 
(1935) AIR 1935 Mad 603 (*03) : 59 Mad 893 : 159 Ind Cas 279 (FBI. 

Abdul A/i/ Sahib v. Chollan Chettiar. 

(102S) AIR 1923 All 368 (370) * 50 All C70 : 115 Ind Cas 609, Mohnn 
Batalhan v. If aider Balhsh. 

(1919) AIR 1919 Mad 1001 (1002) : 43 Ind Cas 155, Nandur Sullayya v. 

Y enlatramayya Apparao. 

(1917) AIR 1917 Mad 079 (979) : 32 Ind Cas 993, Bamaivami Atyar r. 
Abdul Atu Sail. 
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17. Application for final decree In partition suit. — Order 
20 Rule 18, Civil Procedure Code, provides that the Court may, in 
respect of immovable property not being an estate assessed to the 
payment of revenue to the Government, pass a preliminary decree 
declaring the rights of the several parties interested in the property 
and giving such further directions as may be required. After such a 
preliminary decree has been passed in a partition suit, the proper 
course for the plaintiff desiring an absolute separation of his share, 
is to apply for a final decree. 1 Such an application is not one for 
execution 2 There is in fact no limitation for such an application, 
inasmuch as the Buie does not contemplate any such application 
being made by the party, it being the duty of the Court to pass the 
final decree after the necessary enquiries. 8 

18. Application for restitution. — See Note 7 to Article 181, 
ante, and the undermentioned cases. 1 

19. “Civil Court." — This Article will apply only where the decree 
or order sought to be executed is that of a Civil Court. Is a 
Revenue Court a Civil Court within the meaning of this Article ? 

(1924) AIR 1924 Bom 429 (431) • 48 Bom 550 . 83 Ind Cas 932 (F B), 
Hargound Fulchand v. Bhudar Raoji 

(1933) AIR 1933 Mad 745 (74C) : 145 Ind Cas 897, Appaioo-Namar v. 
Lakshmana Beddi. 

(1927) A I R 1927 Nag 291 (295) . 103 Ind Cas 335, Bala ji Eashinath v. 
Anandrao. 

(1902) 26 Mad 740 (741) : 13 Mad L Jour 237, Kattayat Paihumay v. 
Raman Menon. 

Note 17 

1. (1929) AIR 1929 Oudh 45G (457) 5 Luck 2S0 121 Ind Cas 287, Lalta 

Prasad v. Brahma Din 

2 (1933) AIR 1933 Pesh 101 (104) 146 Ind Cas 201, Fagircliand v. iloham. 
mad Ahbarkhan. 

(1929) AIR 1929 OudU 117 (120) 112 Ind Cas 205, Bisheshicar Gir Goshain 
v Sattsh Chandra Chat ter jee. 

(1898) 20 All 311 (314) . 1898 All W N 45, Shah Muhammad Khan v. Dan- 
leant Svngh. 

(1907) 1907 Pun L R No. 86 . 190C Tun Ro No 47, Durga Das v, Fa\tr 
0 hand, 

(1930) AIR 1930 Mad 528 (533) 53 Mad 378 131 Ind Cas 160, Ramana- 
than Chetty v. Alagappa Chetty 

(1918) AIR 1918 Mad 751 (755) 40 Ind Cas 620, Sethurama Sahib v. 

C hot/a Raja Sahib. 

(1916) AIR 1916 Mad 809 (810) 30 Ind Cas 3SO, Snnnasa Mudali v. 
Ram a steamy Mudali 

(1907) 17 Mad L Jour 20 (20) (N R C) 

(1921) AIR 1921 Pat 29G (297) 69 Ind Cas 872. Krishna Lai Jha y Man- 
drsuar Jha 

(1904) 2 Mad L Tim 265 (266), Bamasaamy Kauher t Ramasicamy 
Kamaya Matcher. 

3. (1933) AIR 1933 Tosh 101 (104), 116 Ind Cas 201, JFa$. rchand v Moham- 
mad /lliar Khan (AIR 1920 Oudh 231 (232), Followed ) 

Note 18 

1 (1939) AIR 1939 Lali 73 (76) I L R 1938 Lab 571, Punjab National 
Rani, Ltd., Delhi y Firm Manhe Mai Jankidas. 

(1923) AIR 1923 Nag 101 (101) : 18 Nag L R 200 76 Ind Cas 255, Sonba 
y. Farasharam. 


Article |82 
Notes 
17-19 
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Article 182 
Notes 
15-16 


15. Application for personal decree against mortgagor 
under Order 34 Rule 6 of the Civil Procedure Code, — An 

application for a personal decree against the mortgagor under 
Order 34 Rule 6 of the Civil Procedure Code, 1908, is not one for 
the execution of any decree against him. 1 

16. Application by auction-pnrchaser for possession.— An 
application by a court auction-purchaser of property for possession 
of the property purchased, is not one for the execution of the decree 
within the meaning of this Article and is not governed by it. 1 This 
would be so even if the purchaser were tho decree-holder himself. 2 


(1929) AIR 1929 Pat 368 (368) : 8 Pat 482 : 117 Ind Cas 647, KamaUyi 
Naraxn Singh v. Ahloo Singh. 

(1923)”X I R 1923 Bom 263 (269) : 77 Ina Cas 497, Thana Zalalji v. Dhani 
Jawhrji. 

(1916) 24 Cal L Jour 23n (28n) (Jour). 

(1924) AIR 1924 Pat 781 (782) : 4 Pat 67 : 84 Ind Cas 272, Haralhpan 
Missir v. Jagdeo Missir. 

. (1921) AIR 1921 Bom 404 (404) : 61 Ind Caa 448 : 45 Bom 819, Qangodhar 
Manila v. Balakrishtta Soirdba. 

(1910) 5 Ind Cas 272 (273) (Cal), Dcbcndra Nath Goswamt y. Khtrodt 
Chandra Bandopadhya. 

Note 16 

1. (1936) AIR 1936 Mad 34 (38) : 69 Mad 188 : 160 Ind Cas 270 (F B), 

Palamappa Chetluxr v. Narayanan Chelttar. 

(1923) AIR 1923 All 203 (204) : 79 Ind Cas 85, Baj Naram Mai v. Santi 
Lai. 

(1928) AIR 1928 All 71 (72) : 60 All 821 : 108 Ind Cas 459, Btsheshar Nath 
v. Chandu Lai. 

(1918) AIR 1918 A11 105 (106) : 40 All 651 : 47 Ind Cas 562, Mohamad 
Zlltfal Husain v. Altmunnissa. 

(190G) 23 All GG0 (604) : 3 All L Jour 445, Gajadhur Lai v. Alliance Dank 
of Simla, Ltd. " 

(1913) 21 Ind Cas 530 (530) (Mad), Rama I’enlrtfaju&fto Iyer v. SAunmuLim 
PtUai. 

(1699) 21 All 453 (454) : 1699 All W N ICC, Bam Sarup v. OAaurani. 

(1906) 33 Cal 867 (870, 876) : 4 Cal L Jour 141, rurna Chandra Mandal x. 
Badha Nath Das. 

(1892) 14 All 513 (517) : 1892 All W N 60, Musahtb Zaman Khan r. 
Jnayat-ullah. „ 

' ~ * 629 : 89 Ind Cas 1 (F B). France 

"hand x. Nar Singh Narain. 

Note 16 

1 (1935) AIR 1935 Mad 603 (808) : 59 Mad 893 : 159 Ind Cas 279 (FB). Abdul 
Aiu Sahib v. Chokkan Chelttar. 

(1909) 1 Ind Cas 999 (993, 999) : 32 Mad ISC, Sultan Sahib Markayar y. 
Chidambaram Chettiar. 

2. (1909) 1 Ind Cas 416 (419) : 31 AH 62 (F B), Ml. Tthagvati r. BantcariLah 
(1935) AIR 1935 Mad 603 (603) : 53 Mad 893 : 159 Ind Cas 279 (F B), 

Abdul Atu Sahib y. Chokkan Chelttar. 

(192S) A I R 1923 All 368 (370) : 60 All 670 : 115 Ind Cm 669, J/nftwn 
Batakhan v II aider Bakhsh. 

(1919) AIR 1919 Mad 1001 (1002) : 43 Ind Cas 155, Nandur SuUayy a r. 
Yenkatramayya Apparao. 

(1917) AIR 1917 Mad 979 (979) : 32 Ind Cas 993. Bamaivamt Atyar r. 
Aldul Am Satb. 
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17. Application for final decree in partition suit. — Order 
20 Rule 18, Civil Procedure Code, provides that the Court may, in 
respect of immovable property not being an estate assessed to the 
payment of revenue to the Government, pass a preliminary decree 
declaring the rights of the several parties interested m the property 
and giving such further directions as may be required. After such a 
preliminary decree has been passed in a partition suit, the proper 
course for the plaintiff desiring an absolute separation of his share, 
is to apply for a final decree. 1 Such an application is not one for 
execution * There 13 m fact no limitation for such an application, 
inasmuch as the Rule does not contemplate any such applicatiou 
being made by the party, it being the duty of the Court to pass the 
final decree after the necessary enquiries. 3 

48. Application for restitution. — See Note 7 to Article 181, 
ante, and the undermentioned cases. 1 

19. "CiYil Court.” — -This Article will apply only where the decree 
or order sought to be executed is that of a Civil Court. Ts a 
Revenue Court a Cml Court within the meaning of this Article? 


(1921) A I R 1921 Bom 429 (431) • 48 Bom 650 . 83 Ind Caa 932 (F B), 
Uo.TQor.xnA Fu.lc.hand y. Bhudar Raojx. 

(1933) AIR 1933 Mad 745 (74C) . 145 Ind Cas 397, Appaioo-Namar v. 
Lalshmana Jleddt. 

(1927) AIR 1927 Nag 291 (295) . 103 Ind Caa 335, Balajs Kashxnath v. 

, Ananirao. 

(1902) 2G Mad 740 (741) • 13 Mad L Jour 237, Kattarjat Pathumay v. 
Raman ilenort. 

Note 17 

1. (1929) AIR 1929 Oudh 450 (457) 6 Luck 280 121 Ind Cas 287, Lalta 

Prasad v Brahma Dm 

2 (1933) AIR 1933 Pesh 101 (101) 14C Ind Cas 201, Faqxrchand v. Moham- 
mad Akbarklian 

(1929) AIR 1929 Oudh 117 (120) 112 Ind Cas 205, Bxshcshu ar Gtr Gosham 
v. SafisA Chandra Chatterjee. 

(1898) 20 All 311 (314) 1893 All W N 45, Shah Muhammad Khan v. Han- 
uant Smgh 

(1907) 1907 Pun L R No. 80 1900 Fun Re No 47, Durga Das v. Fakrr 

Chand. 

(1930) AIR 1930 Mad 523 (533) 53 Mad 378 131 Ind Cas ICO, Eamana- 
than Chrtty v. Alagappa Chetty. 

(1918) AIR 1918 Mad 751 (755) 40 Ind Cas 820, Selhurama Sahib v. 
Cliolta Baja Sahxb. 

(1910) AIR 1910 Mad 809 (810) 80 Ind Cas 3S0, Srxntiasa Mud alt v. 
Bamasicamy Mudali 

(1907) 17 Mad L Jour 20 (20) (N R c) 

(1921) AIR 1921 Pat 290 (297) 69 Ind Cas 672, Krishna Lai Jha t Man- 
desxcar Jha 

(1901) 2 Mad L Tim 2G5 (2GG), Bamasxcamy Kaxckcr v Da mas tram t/ 
A’amai/a I* aider 

3. 11933) AIR 1933 Tesla 101 (101), 11G Ind Cas 201, Faqxrchand v Moham- 
mad Akbar Khan (A I R 1920 Oudh 231 (232), Followed ) 

Note 18 

1 (1939) AIR 1939 Lah 73 (76) ILK 1933 Lah 571, Punjab Kational 
Barth. "Ltd., Delht v Firm t!anhe Mai Janktdas. 

(1923) AIR 1923 Nag 101 (101) IS Nag L R 200 76 Ind Cas 255. Spnba 
v. Farasharam. 


Article 152 
Notes 
17-19 
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Article 182 
Notes 
19-21 


Though there is a certain distinction between the terms “Civil Courts" 
and "Bevenue Courts” in that the former means Courts exercising 
all the powers of a Civil Court, as distinguished from Bevenue or 
Bent Courts which only exercise powers over suits of a limited class, 
the latter are also Civil Courts in the sense that they decide civil 
questions between persons seeking their civil rights. 1 It is therefore 
conceived that an application for the execution of a decree of a 
Bevenue Court will be governed by this Article, provided that the 
special or local law, if any, governing the case, does not prescribe any 
period of limitation for such an application. For, if such special or 
local law does prescribe a period of limitation different from that 
prescribed in this Article, it is that period that will apply, having 
regard to Section 29, ante, and not the period prescribed by this 
Article. 


20. “Decree.” — A “decree” is defined as follows by Section 2 
sub-section 2 of the Code of Civil Procedure : 

"‘Decree’ means the formal expression of an adjudication which. 
So far as regards the Court expressing it, conclusively determines the 
rights of the parties with regard to all or any of the matters in 
controversy in the suit and may be either preliminary or final. It 
shall be deemed to include the rejection of a plaint and the determi- 
nation of any question within Section 47 or Section 144 but shall 
not include — 

(a) any adjudication from which an appeal lies as an appeal 

from an order, or 

(b) any order for dismissal for default. 

Explanation . — A decree is preliminary when further proceedings 
have to be taken before the suit can be completely disposed of. It J* 
final when such adjudication completely disposes of the suit. It may 
be partly preliminary and partly final." 

21, “Order." — The word "order" has been defined by Section® 
sub-section 14 of the Code of Civil Procedure as* meaning 


Note 19 

1. (1552) 9 Cal 295 (300, SOI) : 12 Cal L R 311 : 9 Jnd App 174 : 4 Sar 322 : & 
Ind Jur 517 : 5Shome LR 130 (P C), Kilmom Singh Deo v. Taranam 
MuXerjee. 

(1910) 7 Ind Cm 787 (759) : 33 Cal 258 (202), Protap Vdai Xaratn »• 
iladan IfoAan Xath. 

(1902) 26 Mad 518 (520) : 13 Mad L Jour 29G, Vttrasamy t. Monajer. 
Pitta pur Estate. . 

(1833) 5 All 406 (411) . I6S3 All W N 02 (F B), Xodho PraXosh 

ifurh ilanohar. _ . 

(1009) 1 Ind Ca* 033 (934) : 36 Cal 252 (254), JMm Loehart Sinjh r. ivn* 
Prasad Kumrt. „„ 

*c- . r. r-a . t«Tm1Cas5«3(FE). 


r. B\up Svnyh. .« 

1190*) 31 Mad 24 (26. 2*) : 17 Mad L Joar 411:3 Mad L Tin 
SunMnri! A ludatiar r. PanehanaJa Pitta i.) 
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formal expression of any decision, of a Civil Court ■which is not a 
decree." The word occurs both in the first and the third columns of 
this Article. In the first column of the Article it obviously refers to 
orders capable of execution, for otherwise an application for execution 
cannot lie at all. The "order" referred to in the second clause of the 
third column need not be one capable of execution. See Note 40 
infra. As to the meaning of the word "order" occurring in clause 5 
of the third column, there is a conflict of opinion for which see Note 
129 infra. 

22. “Not provided for by article 183.”— See Note 2 to Article 
183 infra. 

23. "Not provided for by section 48 of the Code of 

Civil Procedure, 1908.” — The words “provided for” in column 1 
of this Article do not apply so clearly to Section 48, Civil Procedure 
Code, as they apply to Article 183, because Section 48, Civil Procedure 
Code, does not deal with decrees of Courts to which this Article docs 
not apply. ,a Section 48, Civil Procedure Code, only prescribes a 
maximum limit of time for execution and does not prescribe the 
period within which each application for execution is to be made. 1 
The words mentioned above must therefore be construed to mean 
that where execution is barred by Section 48, Civil Procedure Code, 
execution cannot be allowed undor this Article.® That is to say, if 
the question of absolute bar under Section 48, Civil Procedure Code, 
does not arise, then the ordinary limitation prescribed under this 
Article is applicable. 8 

See also Note 3 to Article 181 ante. 


Note 23 

la.(1932) AIR 1932 All 351 (352) 54 AU 622 139 Ind Cas 93, Faqir Chand 
v. Kundan Singh. 

[See also (1922) AIR 1922 Mad 2C8 (270) 45 Mad 785 70 Ind Cas 
39G, Subbarayan v. Natarajan ] 

1. (1924) AIR 1924 AH 2G3 (2G5) . 40 AU 73 . 79 Ind Cas C05, Surajman 

Chaube v Anjore Shu\al. 

(1938) AIR 1939 Pat 401 (102) • 175 Ind Cas 558, Ram Ranbijaya Prasad 
Smgh v Kesho Prasad Singh. 

(1932) AIR 1932 Oudh 220 (221) 133 Ind Cas 119, Jag Mohan Tetcart v. 
Mahadeo Prasad. 

(1889) 1889 Fun Re No. 109, Dehart Lai v Bantss. 

(1891) 1891 Pun Re No 9, Oholam Jtlant v. Qanga Ram 
(1918) AIR 1918 All 21G (218) 40 AU 199 . 44 Ind Cas 21, Juraican v. 
Afahabir Dube. 

2. (1932) AIR 1932 All 351 (352) 51 All C22 139 Ind Cas 93, Fagtr Chand v. 

Kundan Singh. 

3. (1879) 1679 Bom P J 573, Sfayaram v. Lofbfcat. 

(1979) 1879 Bom P J 574, Laldas v. ZUiagicanji. 

(1915) AIR 1915 Bom 40 (41) 39 Bom 256 25 Ind Cas 478, Dalaram 
Pifhalchand v. Slaruti Devjt (Fresh periods oltamatle under Arti- 
cle 1S2 arc controlled by S 43 of the Civil Procedure Code ) 

[See also (1914) AIR 1914 Mid 526 (527) 87 Mad ISC IS Ind Cas 
5SG, Ramana Rtddt v Babu Rtddi ) 

(See (1S91) 1S94 Fun Re No 12S, JAanda v. If chan Lai.) 
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Article' 182 
Notes 
19—21 


Though there is a certain distinction between the terms "Civil Courts” 
and ‘ Eevenue Courts" in that the former means Courts exercising 
all the powers of a Civil Court, as distinguished from Eevenue or 
Kent Courts which only exercise powers over suits of a limited class, 
the latter are also Civil Courts in the sense that they decide civil 
questions between persons seeking their civil rights. 1 It is therefore 
conceived that an application for the execution of a decree of a 
Eevenue Court will be governed by this Article, provided that the 
special or local law, if any, governing the case, does not prescribe any 
period of limitation for such an application. For, if snch special or 
local law does prescribe a period of limitation different from that 
prescribed in this Article, it is that period that will apply, having 
regard to Section 29, ante, and not the period prescribed by this 
Article. 


20. "Decree." — A "decree” is defined as follows by Sections 
sub-section 2 of the Code of Civil Procedure : 

" ‘Decree’ means the formal expression of an adjudication which, 
so far as regards the Court expressing it, conclusively determines the 
rights of the parties with regard to all or any of the matters in 
controversy in the suit and may be either preliminary or final. It 
shall be deemed to include the rejection of a plaint and the determi- 
nation of any question within Section 47 or Section 144 but shall 
not include — 

(a) any adjudication from which an appeal lies as an appeal 

from an order, or 

(b) any order for dismissal for default. 

Explanation A decree is preliminary when farther proceeding* 

have to be taken before the suit can be completely disposed of. It » 
final when such adjudication completely disposes of the suit. It may 
be partly preliminary and partly final.” 

21. "Order." — The word "order” has been defined by Section *» 
sub-section 14 of the Code of Civil Procedure as meaning t o 


Note 19 

1. (1882) 9 Cal 295 (300, SOI) : 12 Cal L R 311 : 9 Ind App 174 J 4 Sat 393 Is 6 
Ind Jar 547 : BShome L R 130 (P C), Ntlmoni Singh Deo v. Taranam 
Milker jet. 

(1910) 7 Ind Oas 787 (788) : 39 Cal 288 (292), Protap Vda\ N arain 
Madan Mohan Nath. 

(1902) 2G Mod 518 (520) : IS Mad L Jonr 290, Tterasamy v. Manager. 

Ptltajmr Estate. . r 

(1883) 5 AU 400 (411) : 1883 AU W N 92 (F B), Madho Pralash Singn ■ 
Murh 31 anchor . _ • 

(1009) 1 Ind Cas 933 (934) : 36 Cal 252 (254), Pan Lcchan Singh *. 

Prasad Kumrt. 

— , * , -- . . r. ... r-o . lOO T„,l fn 5S3 (F B). 


t. Bkvp Singh, 

(1903) 31 Mad 24 (26. 29) : 17 Mad L Jonr 441 : 3 
Sflrntaiira Mudaliar ». Panehanada PillaiJ 


Mad L Tim W- 
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formal expression of any decision, of a Civil Court which is not a 
decree.” The word occurs both in the first and the third columns of 
this Article. In the first column of the Article it obviously refers to 
orders capable of execution, for otherwise an application for execution 
cannot lie at all. The “order" referred to in the second clause of the 
third column need not be one capable of execution. See Note 40 
infra. As to the meaning of the word “order” occurring in clause 5 
of the third column, there is a conflict of opinion for which see Note 
129 infra. 

22, “Not provided for by article 183." — See Note 2 to Article 
183 infra. 

23. "Not provided for by section 48 of the Code of 

Civil Procedure, 1908." — The words “provided for” in column 1 
of this Article do not apply so clearly to Section 48, Civil Procedure 
Code, as they apply to Article 183, because Section 48, Civil Procedure 
Code, does not deal with decrees of Courts to which this Article does 
not apply. ia Section 48, Civil Procedure Code, only prescribes a 
maximum limit of time for execution and does not prescribe the 
period within which each application for execution is to be made. 1 
The words mentioned above must therefore be construed to mean 
that where execution is barred by Section 48, Civil Procedure Code, 
execution cannot be allowed under this Article. 2 That is to say, if 
the question of absolute bar under Section 48, Civil Procedure Code, 
does not arise, then the ordinary limitation prescribed under this 
Article is applicable. 5 

See also Note 3 to Article 181 ante. 


Note 23 

la (1932) AIR 1932 All 351 (352) 54 All 622 . 138 Ind Cas 93, Faqir Chant 
v Kundan Singh 

also (1322) AIR 1922 Mad 268 (220) 15 Mad 265 20 Ind Cas 
39G, Subbarayan v. Natarajan ] 

1. (1924) AIR 1921 All 263 (265) . 46 All 73 : 79 Ind Cas C05, Surajman 

Chaube v. Anjore Shu\al. 

(1933) AIR 1938 Pat 401 (102) 175 Ind Cos 553, Ram Ranbijaya Prasad 
Singh v. Kesha Prasad Singh. 

(1932) AIR 1932 Oudh 220 (221) 138 Ind Cas 149, Jag 3Ioha n Levan y. 
Makadeo Prasad. 

(1889) 1889 Pun Re No. 109, Behan Lai v. Baness. 

(1891) 1891 Pun Re No 9, Oholam Jtlani v. Oanga Ram. 

(1918) AIR 1918 All 216 (218) 40 All 193 . 44 Ind Cas 24, Juratcan v. 
Mahabir Dube 

2. (1932) AIR 1932 All 351 (352) . 54 AD 622 18S Ind Cas 93, Faqir Chant v. 

Atoidim Singh 

3. (1S79) 1879 Bom P J 573, -Vayaram v. Lalbhai 
(1879) 1879 Bom P J 574, Laldas v. Bhagicanji. 

(1915) A I R 1915 Bom 40 (41) 39 Bom 256 • 23 Ind Cas 478. Balaram 
V»fha?c?iancf v. AfarnO Deiji (Fresh periods oktamatle under Arti- 
cle 182 aro controlled by S. 43 of the Cml Procedure Code ) 

[Sm also (1914) AIR 1914 Mad 526 (527) 37 Mad ISO IS Ind Caj 
5SC, JIatnana tleddiv Rabulieddi] 

[See (IS94) 1694 Fun Re No 123, J hand a t. ilchan La I ] 


Article 182 
Notes 
21—23 



2474 APPLICATION FOR EXECUTION OF DECREE OR ORDER 


Article 482 
(Clause 1) 
Notes 24-25 


24. Registered decree. — Where a certified copy of a decree or 
order has been registered, column 2 of this Article provides for a 
period of six years for an application for execution of the decree. The 
word “registered” in that column means registered under the Indian 
Registration Act, 16 of 1908. 1 2 * 

In order therefore that the decree-holder may have the six years’ 
period under this Article, the registration must have been made in 
accordance with the provisions of the Indian Registration Act. 5 Thus, 
where a copy of a decree is registered on being presented by an 
unauthorised person, the registration is invalid and the decree-.holder 
cannot avail himself of tho longer period given by this Article. 5 

Section 23 of the Indian Registration Act provides that a copy of 
a decree may be presented for registration within four months from 
the date on which the decree was made. In computing this period of 
four months, “the date on which tho decree was made” should be 
taken to be the date on which tho decree was signed and not the 
date on which tho judgment was pronounced. 4 

CLAUSE 4. 

25. Date of decree. — Order 20 Rule 7 of the Code of Civil 
Procedure provides as follows : 

"The decree shall bear date tho day on which the judgment 
was pronounced, and, when tho Judge has satisfied himself that 
the decree has been drawn up in accordance with tho judgment, 
ho shall sign the decree." 

The words "date of the decree” in clauso 1 of the third column 
of this Article, must therefore mean the date on which tho judgment 
was pronounced and not the date on which the decree is actually 
drawn up and signod. 1 An application for execution of a decree mu9t 


Note 24 


1. (1937) 41 Cal W N 915 (94C), Abdur Rahim v. Chhamiruddm. 

[See (1875) 21 Suth \V R 372 (372), Rnghoo Nandun Btnah v. Coch - 
rant. (This Article will not apply to a decree of which only » 
memorandum was registered under Act SO of 1SG0 which did 
not contain a provision for registration of a copy of a decrco or 
order.) 

(1883) 1883 Rom P J 1C8, Bhagwant v. Janli Rai. (Do )) 

2. (1937) 41 Cal W N 9t5 (91C), Abdur Rahim v. Chhamiruddm. 

3 (1903) G Oudh Cas D (14. 15), Atal Bthari Lai t. Ilitcanchal Singh. 

4. (1937) 41 Cal W N 915 (9IG), Abdur Rahim r. Chkamlruddin. 


Note 25 

1. See the cases cited in Foot-Notes (2) and (3), infra . . . 

[See aho (1937) 41 Cal IV 2f 915 (91C), Abdur Rahim t. Chhav.y- 
ruddin. , 

(1921) AIR 1921 Cal 1001 (1005) : 82 Ind Cas 740, Ginbala 

Butrambar Jlaldar. , 

(1920) A I K 1920 Cal Oil (Gil) ; ;,0 Ind Cas fll, Xooloor C hanara 
ifulhek x. Rajani Kanla Ghcu. 

(1921) SI Cal L Jour 491 (497). Ram Kanai Pal r. Punna Chandra. 
(1910) A I R 191C Cal fill (313) : 33 Tnd Cas 711, Anandram r. 
Rityannnda Barham. 
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be made within three years of the "date of the decree " as explained 
above, if the case is governed by clause 1 of this Aiticle. It is not 
open to the parties in such cases to extend, by their agreement, the 
period of limitation with legard to its execution. Consequently, 
where a decree, the execution of which is governed by clause 1 of 
this Article, is adjusted between the parties and it is agreed that it 
should be executable as adjusted, an application for execution of the 
deciee will be time-baired if made beyond three years of the date of 
the decree. 8 

"Where, however, by the mistake of the Court, a decree bears a 
date different from the date of the judgment, and being misled 
thereby the decree-liolder applies for execution within three years 
of the date as found in the decree, the execution application will be 
regarded as being in time on the principle of the maxim actus curia 
neminem gravabit — an act of the Court shall prejudice no man, 3 

** The date of the decree ” has reference to the decree sought to be 
executed. Where there is a preliminary and a final decree in the case, 

(1909) 8 Ind Cas 891 (392) (C»l), Choto Baikal Das Mazumdar v, 
Jojendra Naram Mazumdar. 

(190G) 3 Cal L Jour 291 (292), Madan Mohan Das v. Kobm Kishore 
Deb. 

(1890) 1 Cal W N 93(94), Afzal Ilossem v. ML TJmda Btbi. 

(1891) 25 Cal 109 (110, 111), Gotam Ca far Mandal x Goljnn Dib». 
(1889) 17 Cal 347 (357) 1G Ind App 195 . 13 Ind Jur 419 5 Sar 463 
(P C), Alanjniram Martian v. Gursahat Hand 
(1923) AIR 1923 Pat 129 (130), 1 Pat 771.75 Ind Cas 679, Sagarmal 
Marwart v Lachmtsaran. 

(1915) AIR 1915 Mad 803 (303) 25 Ind Cas G7, Narayanasxcamy 
Theian v. Krtsknasamt Pillai 

(1920) A I R 1020 Pat 111 (111) 57 Ind Cas 531 5 Pat L Jour 490, 

lltra Lai Sahu v Jam ttna Prasad Singh 
(191G) A I R 101G Pat 235 123G) 34 Iud Cas 501 1 Pit L Jour 359, 

• Sura jdeo Karatn Stngh \ Musahiao Rant 

(18S6) 188G Bom P J 162, Madhairat Vitim ] 

2. (1915) AIR 1915 Alt 231 (232) 23 Ind Cas 331, Ibrahim jt v Ilasanuddm 
Khan 

(1883) G All C23 (G25) 1884 All W N 207, Bamlakhan Bai v Bakhtaur 

Bat. 

(18S1) 1881 All XV N 118 (116), Jtua Bam v Ilusatn Ah. 

(1935) 104 Ind Cas 41G (417) (Cal), Sarada Prasad Ghose x Bokeya Khatun 
D,bi 

(1874) 23 Suth XV R 129 (130), Bam Bun gam ChvchetbvUy \ Rajah 
Joiohurtijumah Khan 

(1872) 17 Suth XX’ R 99G (303), Bibet Meheroonissa v Ranee Botcshun Jehan 

(1870) 13 Suth XV R 44 (43) 4 Bong L R 101 (F B), Knsto Komttl Singh 
\ Iluree Sirdar 

(1S70) 13 Suth XV R 1G4 (1GG), Modhoomootty Delia v Dhunyut Singh 

(1882) 1882 Pun Ra No 190, Dasaua Mai v Sirdar Amar Singh 

(1676) 1676 Pun Re No 4G, Dwarla Das v Bam Sant 

(18S0) 1680 Pun Re No 48, Sirdar Amir Singh v Jotiahir Singh 

(1905) 1905 Pun L R No. 27, Ka man Bam v Muhammad Kauai Khan. 

(1930) AIR 1930 Tit G15 (G1S) 10 Pat 173 123 Ind Ca» 7&G, Ganga 

s Bishun Maruari \ Baghunatk rrasaJ 
3 (1933) AIR 1933 Cal 239 (240) 141 Ind Ca- 114 Xdlim Karta Bay v. 

A‘a»nara<Mi 

(1938) AIR 1933 Pat 149 (150) 174 Ind Cv, 397, Kali Prasad r. Bi5i Arts 
Fatma. 
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Article 182 and the decree sought to be executed Is the final decree, the prelimi- 
(Clause 1) nary decree being incapable of execution, time will run from the 
Note 28 date of the final and not from the date of the preliminary decree. 4 

X obtained a decree against A, B and C, tho decree so far as C 
was concerned boing ex parte. 0 applied thereafter to set aside the 
ex parte decree against him, and on rehearing the suit, tho Court 
restricted itself to the case of C. Ultimately a decree was passed 
against all the defendants. Within three years thereafter but after 
three years from the date of tho original decree, the decree-holder 
applied for execution. A and B contended that as against them the 
application was barred by limitation. It was held by the High Court 
of Allahabad that when the decree was set aside at the instance of 0, 
it must be deemed to have been set aside in its entirety {it being one 
and indivisible), that the subsequent decroe passed was one against 
all the defendants, and that tho application for execution being 
within three years of the date of that decroo was not barred. 8 The 
same view was expressed by tho High Court of Madras also. 8 A very 
similar case came before the Privy Council in Askfaq Hussain v. 
Gauri Sakai. 7 In that case X obtained a decree against B, G and D 
on tho 25 th August 1900. D subsequently applied to set asido the 
decroo which had been passed ex parte against him. It was set asido 
against him but subsequently a decree was passed against him also 
on 16th November 1904. Tho decree was made absolute on 17th 
November 1905. The decree-holder applied on 21st Decomber 1905 
for oxecution of both tho decrees. It was hold by their Lordships of 
tho Privy Council that tho second decree must bo taken to hove 
supplemented and completed tho first decroo and it was from the 
date that it was made absolute that the statuto began to run. It was 


4. (1021) AIR 1021 Cal 690 (703) : 70 Ind Cas C, SashiAanfa Acharya r. 

Sarat Chandra Itai Chaudhari . 

(1024) AIR 1924 Cal 131 (132) : 50 Cal 743 : 74 Ind Cas 1017, Hayafun- 
nessa Chowdhurant \. Achia Khatun. 

(1027) AIR 1927 Dorn 131 (133) : 51 Bom 125 : 100 Ind Cas 956, Chhagan 
Lai Sakar Lai v. Jayaram Deoraj. (Wfacro thcro was a prcliminsrT 
decrco passed and there was an order making the docreo tor 
absolute, but there was no formal final decrco drawn np : 7/fM, tn« 
an omission to draw up a formal decrco may bo condoned where in* 
terms of tho decree sought to bo executed aro otherwiso ascertains! c 
clearly nsecrtninablo and Section 09, C. P. Code, would cover snen * 
error or irregularity if it docs not affect tho merits of tho caso or Juris- 
diction of the Court.) , 

(1697) 19 All 520 (520, 521) : 1697 All W N 137, JfahaUr Fraud r. 

(16%) 1896 All W N 100 (100), Mulchand v. Jluktapal Singh. 

(1012) 15 Ind Cas 732 (733) (Mad), Yemani Chinna Seshayy a r. I aranan 
Tepaya. . 

(1912) 17 Ind Cas 759 (759) (Mad), Venkata rerumal Raju t. A udikesaram 
Red Ji. 

(1013) 18 Ind Cas 10 (10) (Mad). Ramasami Iyengar r. Chinna Thaml i. 
(1916) 18 Bom L R 41 (43) (Jour). ' 

5. (1010) 5 Ind Cas 284 (2«5) (Ml). Famod* Dhar Dale r. RhulaJhar Puit. 

C. (1919) 37 Mad Ij Jour 2 (2. 3. 4)(jf I C) (Critical Note on 40 Cal I 25 : A I R 

1919 Cal 253 : 60 Ind Cas 15. Umtth Chandra e. Akrur C hnnara.i 
7 . (1911) 9 Ind Cas 975 (977) : S3 Ind App 37 : 33 All SCI (l* C) 
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then that the plaintiff was justified in applying for the joint 
execution of the decree to which be was entitled. In the under- 
mentioned case, 8 A obtained a decree for money against B, C and D. 
On the application of D for setting aside the decree, the Court 
ordered that the suit as against D Bbould be dismissed, but should 
be decreed ex parte against A and B. It was held by the High Court 
of Calcutta, distinguishing the Privy Council case referred to above, 
that the order so far as it purported to be agamst A and B was 
a nullity, that the only decree enforceable against them was the 
original decree and that time under this Article ran from that date. 

26. Clause 1 not applicable where decree is not Immediately 
capable of execution. — Where a decree is immediately capable of 
execution, an application for the execution thereof is clearly governed 
by clanse 1 of this Article. The clause will not, however, apply 
where the decree in respect of which the application for execution is 
made, is not, on the date of its passing, immediately capable of 
execution In the case of such a decree, time cannot, as has been seen 
in Note 11 ante, run against the decreo-holder until the decree 
becomes capable of execution 1 It is a fundamental principle of law 
that, for the purpose of any particular application, time will run 
only from the moment at which the applicant first becomes entitled 
to make it. 1 Since "the date of the decree" can, as seen in Note 25 
ante, mean only the date of the judgment, clause 1, which makes 
time run from the date of the decree, cannot be applied to applications 
for the execution of decrees which are not capable of execution on 
•the date on which they are passed, but which subsequently become 
capable of execution. It has accordingly been held in numerous cases 
that such applications (where they do not also fall under any other 
clause of this Article), would be governed by the general Article 
181. s Thus, where a decree was for possession of immovable property, 

8. (1919) AIR 1919 Cal 253 (254) . 46 Cal 25 : 50 Ind Cas 15, TJm esh Chandra 
Roy v. Ahrur Chandra Sthdar. 

Note 26 

. ' — 


(1884) 8 Mad 137 (139), Krislman v. Nxlalandan. 

(1906) 29 Mad 46 (47), Ratrae.ha.lam Ayyar v. Vtnlatarama Ayyar. 

2. (1928) AIR 1928 Cal C46 (648) : 56 Cal 61 : 117 Ind Cas 543 (S B), Ilari 
ilohan Dalai v. Paramtshar Shau. 

S. ’ * ’ , 


GcttmJ. 

(18S5) 8 All 56 (57) : 1SS5 All W N 327, ThaXur Das v. Shadilal. 

(1924) AIR 1921 All 263 (264) : 16 All 7S : 79 Ind Cas 605, Surajman 
Chaube v. Anjoure Shulal. 
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on default by the judgment-debtor in the payment of a certain 
annuity year by year, it was held that an application for the 
execution of the decree after default was one governed by Article 178 
of the Act of 1877, corresponding to Article 181 of the present Act. sa 
It has been held, however, in the undermentioned cases, 4 that the 
words "date of the decree” in clause 1 mean the date of the effec- 
tiveness of the decree, and that clause 1 will apply even where the 
decree becomes capable of execution only on a future date. It is 
submitted that this view is not correct. 

Whether a decree is, or is not, capable of immediate execution 
depends upon the construction of the decree and also upon other 
circumstances of the case.® It is not necessary that the non-execut- 
ability of the decree must be inherent in the decree itself in order 
to avoid the operation of clause 1. Where execution could not be 
successfully taken against the property specified in the decree by 
reason of causes for which the decree- holder is not responsible 
it was held by the High Court of Madras that an application for 
execution against the property specified, after such property became 

(1897) 1897 Pun Be No. 65 (F B), Hanwanla v. Bhagirath. (Overruling 
1892 Pun Re No 126.) 

(1914) AIR 1914 Cal 86 (37) : 21 Ind Cas 615, Mahamaya Prasad Singh v. 
Abdul Hamid. 

(1920) AIR 1920 Upp Bur 21 (23) . CO Ind Cas 23 : 3 Upp Bur Bol 261, 
Yxtihe Supaija v. Maxing Kin. 

[See also (1895) 1895 Bom P J 129, Manchha Easan v. Amtha Htra.] 
3a.(l894) 1C All 237 (239) : 1694 All W N 61, Muhammad Islam r. Muhammad 
Ahsan. 

4. (1927) AIR 1927 Oudh 483 (489) : 105 Ind Cas 645, Ml. Fatima Began V- 
Ranjxt Khan. 

(1874) 1874 Bom P J 165, Murharx V. Sadashxv. (Case under the Act of 
1871.) 

6. In the following cases the decree was held capable of immediate execution : 
(1925) AIR 1925 Mad 1063 (10S3, 1084) : 87 Ind Cas 557, Chanduhulty 
Nayar v Narayana Nayar. 

(1900) 2 Bom L R 199 (200), Shxdlxngappa v. Dttrdundeppa. 

(1885) 19° ' ,oa '. T Pr-'~» v .«*•»» waS 


(1925) AIR 1925 Mad 1276 (1276) : 90 Ind Cas 789, Mutku Alagappa 


In the following cases the decree was held not capable of execution : 
(1894) 1894 Bom P J 259, Sahharam v. Bapujx. (Declaratory decree not 
capable of execution.) 

(1930) AIR 1930 Lah 110 (111) : 120 Ind Cas 597, Banu Mai ▼. Paras 
Ram. (Do.) 

(1893) 16 All 179 (181) . 1894 All W N 17, Ram Dial v. Jndar Kuar. (Do.) 
(1929) AIR 1929 Nag 34 (35) : 115 Ind Cas 161, Mi. Dhannabax Johri v. 
Keshnckand John. 
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capable of being proceeded against, was governed by Article 181.® 
Mr. Justice Wallace observed as follows : 

" It had been held in several cases that the immediate non- 
executabihty of a decree must be inherent in the decree itself, 
that is, that the mere reading of the decree would show that it 
was unexecutable at once But the decree in Bameshwar Singh 
v. Homeskwar Singh 7 did not, on the face of it, imply any such 
non-execufcability since, for all that the Court passing the decree 
knew, the judgment- debtor might be already in possession of 
Janeshwar’s property and therefore the decree would be enforce, 
able as soon as passed. The general principle laid down by the 
Privy Council is, that in order to make a provision of the 
Limitation Act, namely, Article 182 apply, the decree sought 
to be enforced must have been in such a form as to render 
it capable 'in the circumstances’ of being enforced. I would 
stress the words ‘in the circumstances’ as implying that the 
Court is to be guided by the circumstances of the case in 
deciding whether the decree could not have been enforced at 
once, that is, whether any right to execute it had, or had not, 
accrued. Part of the circumstances which their Lordships con. 
Bidered relevant m that cose wa9 whether or not the decree- 
holder was responsible for the delay which had taken place in 
giving effect to his title, that is, his right to execute.” 

27. Combined decree against person and property, when 
capable of execution. — Where a combined decree was passed 
under the old Code of Civil Procedure against the person and the 
property of the mortgagor, it was held that time would, even in 
respect of the formei relief, lun fiom the date of the decree under 
clause 1 of this Article 1 Where a mortgage decree directed that tho 
mortgaged property should bo sold and that if the salo procoeds 


Article 162 
(Clause 1) 
Notes 26-27 


(1911) 10 Ind Cas 552 (551) • 30 Mad 101, Vydtanatha Aiyar v Subramama 
Pattar (Doc roe awarding certain sums ol money and also certain 
other sums to be ascertained and taxed by the Court later on — Decree 
held to be capable of execution as a whole when the sums were so 
ascertained ) 

(1929) 109 Ind Cas 829 (S30) (Mad), AnnamaZo, Cheltiar v Pajappitr. 
(Where a preliminary decreo in a partition suit directed partition and 
possession of a share to the plaintiff and also awarded past mesne pro- 
fits Held, that limitation for an execution application for the mesne 
profits only commenced to run from the date of the final decreo and 
not from the dale of tho preliminary decree.) 

6. (1925) AIR 1925 Mad 931 (9S3) 8S Ind Cas 201, Hangamma Kayahuralu 

v ifamdasappa A'ayummatani. 

7. (1921) AIR 1921 P C 31 (32) IS Ind App 17 59 Ind Cas 636 (P C). 

Note 27 

1. (1926) AIR 1926 Mad 951 (955) 92 Ind Cas 816 : 50 Mad 5. Strawwatto 
Odayar v. TJitJjurayastrams Odayar. (Case under Section 19, CitiI 
Procedure Code, but the principle is the same ) 

[See also (1921) \IR 1921 Cal 456 (156) : 66 Ind Cas 753, Baranasht 
Kotr v. Bhabadtb Chat ter jee.J 
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Article 182 proved insufficient, the balance should be realized from the mort- 
(Clausa 1) gagor personally, it was held by their Lordships of the Privy Council 
Notes 27-29 that time, for an application for execution of the latter part of the 
decree, ran from the date of the decree, and not from the date when 
the sale proceeds proved insufficient. 2 

28. Decree partly executable at once and partly not.— 
Where a decree is partly preliminary and partly final, and the latter 
part is separately executable at once, time for an application for 
execution of that part will run from the date of the decree. 1 In the 
undermentioned case, 2 a preliminary decree was passed for partition 
of certain properties, and along with it a decree was also passed for 
costs to be paid by the judgment-debtor. It was held that the order 
for costs was separately executable and that an application for 
execution must be filed within three years of the date of the decree. 
It was also held, however, that the decree-holder might apply for the 
incorporation of the previous order in the final decree, although the 
execution of such order independently was barred by limitation. 

Where an interlocutory judgment was passed against one of two 
defendants, and a final judgment was passed later on against both, it 
was held that time began to run, so far as the former was concerned, 
from the date of the interlocutory judgment as if there were two 
decrees, one bearing the former date.’ 

29. Decree for injunction. — It has been held by the Chief 
Court of Lower Burma that an application to enforce a decree for 
injunction, whether mandatory or prohibitory, would be governed by 
the provisions of this Article. 1 

A contrary view, viz., that this Article will not apply, has been 
taken by all the other Courts. 2 

According to the High Court of Allahabad, 3 the disobedience to on 
injunction is a contempt of Court and can be punished at any time. , 
It would seem, according to this Court, that there is no limitation 
applicable to such cases, 

2. (1917) AIR 1917 P 0 85 (85) : 45 Ind Cm 436 (437) (P C), Khulna Loan 
Co. Ltd. v. Jnanendra Nath Bose. 

Note 28 

1. (1929) AIR 1929 Cal 333 (383, 334) : 118 Ind Oas 852, Sattsh Chandra 

Chakravart* v. Sarat Kamin » Dev*. 

2. (1938) AIR 1933 Pat 188 (189) : 175 Ind Cas 45, Salaftuddm Ahmad V. 

Imamuddm. , 

3. (1936) AIR 1936 Rang 313 (314) : 164 Ind Cas 718, Bock Sein v. Kyaiklai 

Municipality. 

Note 29 

1. (1912) 15 Ind Cas 945 (946) : 6 Low Bur Rul 85, Boj* Ahmed Moolfi 

Dawood v. Poker Mull. 

2. See tie cases cited in Foot-Notes (3) to (6). 

3. (1901) 23 All 465 (466) : 1901 All W N 142, Raw Saran v. Chata Singh. 

(1905) 28 All 300 (302) : 1906 All W N 10 : 3 All L Jour 636, Bhagwan 

Das v. Sukh Dei. 
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* According to the High Court of Madras, 4 none of the paragraphs 
of the third column of the Article can apply to the first application 
for the enforcement of a decree granting a prohibitory injunction, 
inasmuch as there may be nothing enforceable at the date of the 
decree and the disobedience itself may take place more than three 
years after that date. The Article applicable, therefore, would be not 
Article 182 but Article 181. This view has been adopted by the 
High Courts of Calcutta and Lahore also. 5 

On each successive breach of the injunction, the decree may be 
■enforced, according to this view, by an application made within 
three years from such breach. 6 

30. Decree on which court-fee or stamp duty is payable.— 

Under the Stamp Act, 1899, a decree for partition is chargeable with 
duty to the amount prescribed by Article 45 of Schedule 1 of that 
Act, and the expense of providing the proper stamp is to be borne 
by the parties to the decree in such proportion as the Court directs. 
The result is that a decree for partition is not formally drawn up 
until paper bearing the proper stamp 13 supplied to the Court. Tho 
■decree is then engrossed on the stamp paper and signed by the 
Judge. It was held in Ktshon Mohan v. Provash Chandra , l that the 
date of the decree under the Article is the date of the judgment and 
limitation begins to run from that date, although no formal decree 
can be drawn up until paper bearing a proper stamp is supplied to 
the Court. "The delay m signing the decree,” said their Lordships, 
"was duo not to any fault of the Court or to any cause beyond the 
control of the parties, but solely to the delay of the parties in 
supplying the requisite stamped paper. Any party desiring to have 
the decree executed might have furnished the stamp paper at any 
time leaving the expenso of providing it to be adjusted by the Court 
in connexion with the costs of tho execution. The circumstances 
disclose no ground for saying that limitation did not run from the 
date of the decree as provided by Articlo 182 of tho Limitation 
Act."* This decision was followed by the High Court of Allahabad in 
a case where the Court passed a decree in favour of the plaintiff but 
made an order that tho decree will not issue until a certain amount 
of additional court-fee was deposited by tho plaintiff into Court, and 

4. (1903) 26 Mad 7S0 (786) 13 Mad L Jour 412, Itungatah Govndan <£ Co t. 

Nanjappa l'ou . 

(1905) 29 Mad 314 (317), Venkaiachalam Cheiu v. Yterappa Pillai 

5. (1935 * •«**-*«— ■— *'-• - - ~ . 

(1W£ . ' 

As • ‘ . * ■ a - 

6. (1922) C6 led Cas 166 (167) (Lah), TJdnu v. So Ji an Lai 

(1905) 29 Mad 314 (317), r<nlalac?jalam Che !! t r Yterappa Pilla-. 

Note SO 

1. (1924) AIR 1924 Cal 351 (332) 72 Ind Ca, 64C. 

2. See also (1913) 19 Ind Cas 410 (410) (Cal) Bka,an Bekarxy.c lru > Ci*. v 


Article 182 
(Clause 1) 
Notes 29-30 
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Article 182 that when it was deposited, it will be included in the costs. It was 

(Clause 1) held that the date of the decree was the starting point of limitation 

Hotes 80-31 for an application for execution of the decree. 8 

In a suit for mesne profils or for an account, where the amount 
decreed is in excess of the amount claimed. Section 11 of the Court- 
fees Act expressly provides that the decree shall not be executed 
until tbo additional court-fee on the excess amount shall have been 
paid to the proper officer. Such a decree would clearly be incapable 
of execution until the additional fee is paid, and it has been held 
accordingly in tho undermentioned cases 4 that time will run only 
when the court-foe is actually paid. On the principles discussed in 
Note 26, ante, tho Article applicable to an application for the 
execution of such decrees would bo Article 181. A contrary view r 
namely that tho decree cannot bo said to bo not capable of execution 
in such cases, has been held by tho cases 5 6 cited below. 

31. Decree becoming inexecutable by reason of subsequent 
events. — A obtained a decree for money against B on 20th April 
1922. On 3rd May 1924, B put in a petition stating that he bad 
discharged tho dobt and praying that satisfaction of the decree 
might be entered up. An order was made to that effect by the Court 
on 23rd December 1924. A appealed from the said order and the 
Appellate Court, on tho 26th February 1926, reversed it and held 
that tho decree was unsatisfied. The decree-holder A applied on 
9th Juno 1928 for execution. It was held that tho application was 
not barred. 1 As has been seen m Note 11 to Section 9 ante, where a 
cause of action is, through Court or otherwise, satisfied or discharged, 
limitation stops running in regard to such cause of action on the 
fundamental principle that limitation always implies an existing 
cause of action, and in such cases where the satisfaction or the 
discharge of the cause of action is nullified by subsequent events, 
the plaintiff or tho applicant, as the case may be, is entitled to a 
fresh cause of action, consequent on such nullification, and a fresh 
period of limitation tn respect of such cause of action. The decision 
referred to above seems to have proceeded only on this principle. 
The Article applicable to the application based on the fresh right to- 

3. (1927) AIR 1927 All 335 (330) ; 100 Ind Cas 470, Buddhu. Khan v. d. 

Boner. 

4. (1904) 1 All D Jour 350 (352), Subhagga Singh v Shu a Nath Singh. 

[See also (1920) AIR 1920 Mad 970 (972) : 59 Ind Cas 385, Natharta 
Rotcther v. Muhammad Bowther. 



5 (1938) AIR 1938 Lah 820 (327) : 178 Ind Cas 202, Uttam Ohand Kapur d 
Sons v. Sayad Hamid Ait. ... 

(1930) AIR 1930 Nag 241 (241) 122 Ind Cas 438, Mt. Bhunbi v. Rahmam- 

Note 31 

1, (1934) 67 Mad Jj Jour 24 (N E O), (Affirming on appeal AIR 1933 Mid 78fr 
(787).) 
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apply, would bo Article 181, as none of the clauses of the third 
column of Article 182 would apply to such a case. 

32. Decree on condition to be performed by the decree- 
holder himself. — 'There is a conflict of opinion on the question 
whether a decree in favour of A, on payment by him to the judgment- 
debtor of a certain sum of money, is a decree which is capable of 
immediate execution, and m respect of which time for an application 
for execution will run from the date thereof. According to the High 
Courts of Allahabad 1 and Bombay* and the Chief Court of Oudh, 3 
such a decree is not capable of immediate execution, even though the 
payment had to be made by the decree-holder himself. On the other 
hand, it has been held by the High Court of Madras'* and the Judicial 
Commissioner’s Court of Nagpur 5 that such a decree is 'capable 
of immediate execution, and that time will run nuder Article 182 
clause 1 from the date of the decree. In Rungiah Gounden d Co. v. 
Nanjappa Roio,* their Lordships of the Madras High Court observed’ 
“It may well he doubted whether a decree in a pre-emption suit is 
not one enforceable at its date, inasmuch as it is perfectly open to 
tho decree-holder to pay the amount into Court on the date of the 
decree and apply for execution.” In Bamappayya v. Charda Bhatta, 7 
where the decree directed the judgment-debtor to surrender the 
garden claimed in tho suit on the plaintiff paying him a certain sum 
of money for improvements, their Lordships of the Madras High 
Court observed that the decree-holder might have paid this at any 
timo after the decree, and his application for delivery more than 
three years from the date of the decree was therefore time-barrod. 

Note 32 

1. (1902)24 All 300 (302) 1902 All W N CO. Chhedi v Lalu (Article 181 

applied ) 

(1919) A I R 1919 All 221 (225) 51 Ind Cas 570. ATI Ailrntw Kuar y. 

Shco Dat Bat (Do ) 

(1931) AIR 10U All 320 (327) 131 Ind Cas 559. Sin .Yaram Tetcart v. 

Brt] Naraxn Bat 

[But see (1892) 14 All 350 (354) 1892 All W N 40, Bandhu Bhagaty. 
Shah Muhammad Taqt ] 

2. (1939) AIR 1928 Bom 3C7 (309) 177 Ind Cas 499 I L R (1939) Bom 649, 

Go pa I Saltu v Dnyanu .Varuti 

[But see (1899) 23 Bom 592 (594) 1 Bom L R 31, Marut, y 

Krtshna ) 

3 (1919) AIR 1919 Oudli 892 (392) 22 Oudh Cas 82 52 Ind Cas 150, 

Chandtla Prasad Singh v Kalu 

(1923) AIR 1923 Oudh 2S6 (287) 110 Ind Cas 77 . 3 Luck 578, Irshad 

Ahmad \ Aft Saiduunisa. 

(1911) 10 Ind Cas 1S7 (1SS) • 14 Oudh Cas 100, Jjudhta Stngh y. Drtgpal 

Stngh. 

4. (1903)26 Mad 780 (7SG) 12 Mad L Jour 412, JlunytaA Goundtn & Co v 

A’anjafpi* Bow. 

(1910) 7 Ind Ca-. 5G3 (5C8) (Mad). Jlamappaya v. Charda Bhatta. 

5. (1931) AIR 1931 Nag 54 (50) 20 Nag L R 353 130 Ind Cas US, Dada y 

Ganpatrao 

C. (1902) 2G Mad 780 (7S6) : 13 Mad L Johr 412. 

7. (1910) 7 Ind Cas 5G2 (5GS) (Mad). 


Article 182 
(Clause 1) _ 
Notes 31-32 
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Article 182 that when it was deposited, it will bo included in the costs. It was 
(Clause 1) held that the date of tho decree was the starting point of limitation 

Nates 30 — 31 f or an application for execution of tho decree. 3 

In a suit for mesne profits or for an account, where the amount 
decreed is in excess of the amount claimed, Section 11 of the Court- 
fees Act expressly provides that the decree shall not be executed 
until the additional court-fee on tho excess amount shall have been 
paid to tho proper officer. Such a decree would clearly be incapable 
of execution until tho additional fee is paid, and it has been held 
accordingly in tho undermentioned cases 4 that time will run only 
when the court-fee is actually paid. On the principles discussed in 
Note 2G, ante, tho Article applicable to an application for the 
execution of such decrees would bo Article 181. A contrary view, 
namely that the decree cannot be said to be not capable of execution 
in such cases, lias been held by the cases 5 cited below. 

31. Decree becoming inexecutable by reason of subsequent- 
events. — A obtained a decree for money against B on 20th April 
1922. On 3rd May 1924, B put in a petition stating that he had 
discharged tho debt and praying that satisfaction of the decree 
might bo entored up. An ordor was made to that effect by the Court 
on 23rd December 1924. A appealed from the said order and the 
Appellate Court, on the 26th February 1926, reversed it and held 
that the decree was unsatisfied. The decree-holder A applied on 
9th June 1928 for execution. It wa3 held that the application was 
not barred. 1 As ha3 heen seen in Note 11 to Section 9 ante, where a 
cause of action is, through Court or otherwise, satisfied or discharged, 
limitation stops running in regard to such cause of action on the 
fundamental principle that limitation always implies an existing 
cause of action, and in such cases where the satisfaction or the 
discharge of the cause of action is nullified by subsequent events, 
the plaintiff or the applicant, as the case may be, is entitled to a 
fresh cause of action, consequent on such nullification, and a fresh 
period of limitation in respect of such cause of action. The decision 
referred to above seems to have proceeded only on this principle. 
The Article applicable to the application based on tho fresh right to 

3. (1927) AIR 1927 All 335 (336) : 100 Ind Oas 476, Buddha Khan v. A. 

Boner* 

4 (1904) 1 All L Jour 350 (352), Subhagga Singh v Shiva Nath Singh. 

[ See alto (1920) AIR 1920 Wad 970 (972) ; 59 Ind Cas 885, Natharsa 
JRouther v. Muhammad Rowther. 

(1938) AIR 1938 All 539 (540). I L R 1938 All 848 : 177 Ind Cas 875, 
Baba Ram v. Oopal Sahat. (Suit for account — Articleappu-^ 
cable seems to have been assumed to be Art. 182 — It is sub- 
mitted this is not correct.)] 

5 (1938) AIR 1938 Lah 326 (327) : 178 Ind Cas 202, Uttam Chand Kapur & 

Sons v. Sayad Hamid Ah, 

(1930) AIR 1930 Nag 241 (241). 122 Ind Cas4S8, Mi. Bhunbt v. Bahmatb*- 

Note 31 

1. (1934) 67 Wad L Jour 24 (N It CK (Affirming on appeal AIR 1933 Wad 785- 

(787).) 
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apply, would be Article 181, as none of the clauses of the third 
column of Article 182 would apply to such a case. 

32. Decree on condition to he performed by the decree- 
holder himself. — There is a conflict of opinion on the question 
whether a decree in favour of A, on payment by him to the judgment- 
debtor of a certain sum of money, is a decree which is capable of 
immediate execution, and m respect of which time for an application 
for execution will run from the date thereof. According to the High 
Courts of Allahabad 1 and Bombay 3 and the Chief Court of Oudh, 3 
such a decree is not callable of immediate execution, even though the 
payment had to be made by the decree-holder himself. On the other 
hand, it has been held by the High Court of Madras 4 and the Judicial 
Commissioner’s Court of Nagpur 5 that such a decree is 'capable 
of immediate execution, and that time will run under Article 182 
clause 1 from the date of the decree In Rungiah Gounden & Co. v. 
Nanjappa Roto* their Lordships of the Madras High Court observed: 
“It may well be doubted whether a decree in a pre-emption suit is 
not one enforceable at its date, inasmuch as it is perfectly open to 
the decree-holder to pay the amount into Court on tho date of the 
decree and apply for execution." In Bamappayija v. Charda Bhatta, 7 
where the decree directed the judgment-debtor to surrender the 
garden claimed w the suit on the plaintiff paying him a certain sum 
of money for improvements, their Lordships of the Madras High 
Court observed that the decree-holder might have paid this at any 
time after the decree, and his application for delivery more than 
three years from the data of the decree was therefore time-barred. 

Note 32 

1. (1002)21 Ml 300 (302) 1902 All W N 60, Chhedi v Lulu. (Article 181 

applied ) 

(1919) A I R 1919 All 221 (225) 51 Ind Cas 576. .VI. Rulmtiw Euar v. 

Sheo Dat Uni (Do ) 

(1931) A I R 1931 All 320 (327) 131 Ind Cas 559, Sin Narain Teteart v. 

Bnj Narain Iiai 

[But « ee (1892) H All 350 (354) 1892 All W N 40, Bandhu Bhagatf. 

Shah Muhammad Tagi ) 

2. (1938) AIR 1939 Bom 3G7 (3C9) • 177 Ind Cas 499 I L R (193S) Bom 649, 

Gopal Sattu v Dnyanu Maruti 

[But see (1899) 23 Bom 592 (594) : 1 Bom L R 81, Maruti v. 

Kttshna ) 

3. (1919) AIR 1919 Oudh 392 (392) . 22 Oudh Cas S2 : 52 Ind Cas 156, 

Chandila Prasad Singh v Kalu 

(192S) AIR 1923 Oudh 2 SO (237) : 110 Ind Cas 77 : 3 Duel: 573, It shad 

Ahmad v. Mt. Saidunntsa. 

(1911) 10 Ind Cas IS7 (163) : 14 Oudh Cas 100, Ajudhta Singh v. Drigpal 

Singh . 

4. (1903) 20 Mad 730 (7SG) 13 Mad L Jour 412, Itungiah Gounden & Co t, 

Nanjappa Row. 

(1910) 7 Ind Cas 503 (503) (Mad).Bamappayo v. Charda Bhatta. 

5. (1931) AIR 1931 Nag 54 (50) . 26 Nag L R 853 : ISO Ind Cas 143, Dada t, 

Oonpafrao. 

6. (1902) 20 Mad 780 (7SG) t 13 Mad L Joar 412. 

7. (1910) 7 Ind Cas 5C8 (505) (Msd). 


Article 182 
(Clause 1) 
Notea 31-32 
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Article 182 The High Courts of Allahabad and Bombay have held in the 
(Clause 2) undermentioned cases, 8 that though a decree in favour of the plaintiff 
Notes 32 — 33 on condition of his paying a sum of money to the defendant is not 
a decree capable of execution at its date and therefore Article 182 is 
inapplicable, time will, nevertheless, run under Article 181 from the 
date of the decree itself, as there is nothing preventing the plaintiff 
in such cases from paying the amount at once and applying for 
execution. 

CLAUSE 2. 

33. Appeal. — This clause provides for a fresh starting point of 
limitation for execution in cases where there has been an appeal. 
The expression "appeal” in this clause will include civil revision 
petitions also. 1 In Nagendra Nath Dey v. Suresh Chandra Dey? 
their Lordships of the Privy Council observed as follows : "There 
is no definition of appeal m the Civil Procedure Code, but their 
Lordships have no doubt that any application by a party to an 
Appellate Court, asking it to set aside or revise a decision of a sub- 
ordinate Court is an appeal within the ordinary acceptation of the 

term ” See aho Baja Baj'eshwara Setupati Avergal v. Kamid 

Bowthen , s where their Lordships observed as follows : "From this 
judgment an appeal in the form appropriate to such a case from the 
Munsif's Court, i. e., civil revision petition, was preferred to the 
High Court of Madras.” 

It has been held that “appeal" in this clause does not necessarily 
mean a bona fide appeal. 4 

An application for leave to appeal to the Privy Council is not an 
appeal. 44 


8. (1931) AIR 1931 All 32G (327) • 131 Ind Cas 559, Sin Narain Temn v. 
Brtj Narain Rai. 

(1938) AIR 1938 Bom 867 (369) : 177 Ind Cas 499 : 1 L R (1938) Bom 649, 
Gopal Sattu v. Dnyanu Maruti 


Note 33 

1. (1937) AIR 1937 Mad 385 (390) : 168 Ind Cas 561 • I L R (1937) Mad 616 
(F £), Chxdambara Nadar v. Rama Nadar. (Overruling' 36 Mad 1 v 
(1918) AIR 1918 Cal 866 (868) : 44 Ind Cas 141, Gufupada Raldaf v 
Tant Ehusan Roy Chowdhury. 

[See (1909) 4 Ind Cas 629 (631) (Lah), Mastan Shah v. 

Shah (Where a petition for revision has been rejected^? 


[But see (1913) 20 Ind Cas 563 (564) (Lah), Fusa v. Surjan ) 

2 (1932) AIR 1932 P 0 165 (167) : 137 Ind Cas 529 : 59 Ind App 283 : 

Cal 1 (p C). 

3 (1926) AIR 1926 P C 22 (24) : 53 Ind App 74 : 49 Mad 335 : 94 Ind Cas 82- 

( pc >. 0 
4. (1924) AIR 1924 Cal 349 (350) : 74 Ind Cas 679, Basanta Kumar Roy 
Manjur* Das t. 

4i.(1900) 24 Mad 1 (12) . 2 Bom L R 771 • 27 Ind App 197 . 10 Mad L 3c”* 
221 . 4 Cal W N 725 • 7 Bar 678 (P C), Venkata Suhbamma v. > turn*- 
rama Rao. 


APPLICATION FOR EXECUTION OF DECREE OR ORDER 2485 


Seo also the undermentioned case 5 

34. Appeal, whether should he against the decree or order 
sought to he executed. — The appeal referred to in clause 2 need 
not necessarily be against the decree or order sought to be executed. 
The words of the clause would cover any appeal which is capable of 
affecting the decree or order sought to bo executed. 1 In Nagendra 
Nath Dey v. Suresh Chandra Dey , s their Lordships of the Privy 
Council observed as follows ' “It is at least an intelligible rule that 
so long as there is any question subjudice between any of the parties, 
those affected shall not be compelled to pursue the so often thorny 
path of execution which, if the final result is against them, may 
lead to no advantage.” Hence, where, pending an appeal from a 
preliminary decree, a final decree is passed, and thereafter, a decree 
is passed in the appeal, limitation for the execution of the final 
decree will only run from the date of the decree passed in the appeal 
and not from the date of the final decree. 3 So also, where an appli- 
cation for review of a decree is allowed and an appeal is preferred 
against the order allowing the roview application, limitation for the 
execution of the decree will run from the date of tho final order of 
the Appellate Court in such appeal * 

A decree was passed m review, altering the decree originally 
passed in the suit. There was an appeal against the decree on review 
and such decree was set aside in the appeal with the result that the 
decree originally passed in tho case was restored. It was held that 
limitation for the execution of such decree ran from the date of the 
appellate decision setting aside the decree passed on review. 8 

Suppose an application to set aside an ex parte decree is 
dismissed and an appeal is preferred against the ordor dismissing 
such application, which appeal is also dismissed. It will bo clear 
from tho above discussion that limitation for the execution of the 
ex parte decree will run, in such a case, not from the date of the 

5 (1909)- " ‘ ~ “* * ~ ‘ ' — - • 


Note 34 

1 . (1937) AIR 1937 Mad 421 (122) : 171 Ind Cas 9S0, XoyaluUt v. Veeran- 

huth. 

2. (1932) AIR 1932 P 0 165 (1C7) : 59 Ind App 293 : 60 Cal 1 : 137 Ind Css 

529 (P C). 

3. (1937) AIR 1937 Mad 421 (423) : 171 Ind Cas 9S0, Eoyahutti v. Tetrad 

AuMi. (Dissenting from AIR 1933 Mad 315.) 

(1928) AIR 1923 Pat 591 (531) • 110 Ind Cas 483, Somar Singh v. De ra- 
iwindvin Prnsnd Singh. 

(1927) AIR 1927 Pat 215 (218) : C Pat 780 : 102 Ind Cas 611. Somar Singh 
V. Deonandnn Prasad Singh. 

4. (1933) AIR 1933 Bom 255 (257) : 57 Bom 35$ : 147 Ind Cas 1227, Xagippa 

Bandoppa T. Guruihan(<ippa SAanfcrappa. 

(1936) AIR 1936 Bom 162 (163) : 1C2 Ind Gas 223, Xarayan Ganpat 
v. Itidhalai Knshnaji. 

6. (1982) 4 All 274 (276) : 16S2 All W N 25 : C Ind Jur 597, Xarungh Setcah 
v. Madho Das. 


Article 182 
(Clause 2) 
Notes 33-34 
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Article 482 
(Clause 2) 
Holes 34-35 


decree but from tbe date of the appellate order dismissing the appeal 
from the order refusing the application to set aside the ex parte 
decree, 8 for if the appeal from such order succeeds, the ex parte 
decree itself would cease to exist. 

But it has been held in some decisions that in such cases, 
limitation for the execution of the ex parte decree, runs from the 
date of the ex parte decree and not from the date of the appellate 
order. 7 These decisions proceed on the view that an appeal within 
this clause is an appeal against the decree or order sought to be 
executed. It is submitted that this view is not correct. 

An appeal against an order passed in proceedings for the execution 
of a decree cannot affect the decree m any way and such an appeal, 
therefore, cannot give a fresh starting point of limitation for execu- 
tion in respect of the decree. 8 

35. Appeal against portion of decree, if saves limitation for 
execution of whole decree. — In Nagendra Nath v. Suresh Chandra 
Dey, 1 A and B were co-mortgagees under a mortgage. A brought a 
suit on the mortgage claiming that B had assigned his interest m the 
mortgage to him. This claim was overruled and a decree for sale was 
passed in which it was provided that B was entitled to receive a 
certain amount from the sale proceeds of the mortgaged property, A 
appealed against B in respect of this provision in the decree. The 
judgment-debtor was not joined as a party to this appeal. The appeal 
was dismissed. Then B applied for execution of the mortgage decree 
It was contended that limitation for the application ran not from 
the date of the dismissal of the appeal but from the date of the 
original decree. The contention was based, inter alia, on tbe following 
two grounds : 1. that an appeal in order to save limitation under 
clause 2 of the Article must be one to which the personsaffected 

6. (1939) AIR 1939 Mad 157 (158), Srt Ramchandra Rao v. Tenkateswara 
Rao 

(1881) 8 Cal 248 (250) : 10 Cal L R 143 : 6 Ind Jur 357, Lutful Huq 
Sumbhu Dm Pattuck. 

(1937) AIR 1937 Pat 337 (340) : 16 Pat 306 ^ 169 Ind Cas 581, Firm 

' Sulhnandan Singh ?■ 

/. Anrudh Singh. 

(1891) 16 Bom 123 (124), Jivaji v. Ramchandra. 

(1931) AIR 1931 Cal 332 (333) : 131 Ind Cas 263, Profulla Kumar Basil v. 
Sorojbala. 

(1927) AIR 1927 Cal 904 (905) : 54 Cal 1052 : 104 Ind Cas 466, Fakir 
" Raj v. Gurdrfta 
1 Cas 728, Jabar- 

Jchan v Rahim Khan _ _ 

(1917) AIR 1917 Fat 157 (158) ■ 44 Ind Cas 575 : 3 Pat L Jour 119, Ratbnj- 
raj v. Nauratanlal. 

8. (1883) 5 All 236 (237) . 1883 All W N 5, Eulasi v. Maiku. 

(1926) AIR 1926 Pat 129 (180) : 89 Ind Cas 886, Ibrahim Hussain Khan v. 
Sheopratap Naratn. 

1. (1932) AIR 1932 P C 165 (167) : 137 Ind Cas 529 : 59 Ind App 283 : 60 Cal 
KPC). 
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1. e., in the present case the judgment-debtors, were parties; and 

2. that it must also be one in which the whole decree was imperilled. 
Their Lordships of the Privy Council in repelling the above conten* 
tious observed that the questions raised had been the subject of much 
difference of opinion in India. After referring to certain decisions to 
illustrate their statement, their Lordships proceeded as follows : 

"Their Lordships think that nothing would be gained by 
discussing these varying authorities in detail. They think that the 
question must be decided upon the plain words of the Article : 
'where there has been an appeal,' time is to run from tho 
date of the decree of the Appellate Court. There is, in their 
Lordships’ opinion, no warrant for reading into the words quoted 
any qualification either as to the character of the appeal or as 
to the parties to it; the words mean just what they say. The 
fixation of periods of limitation must always bo to some extent 
arbitrary, and may frequently result in hardship. But in 
construing such provisions equitable considerations are out of 
place, and the strict grammatical meaning of tho words is, their 
Lordships think, tho only safe guide It is at least an intelligible 
rule that so long as there is any question sub judice between 
any of the partios, those affected shall not be compelled to 
pursue the so often thorny path of execution which, if the final 
result is against thorn, may lead to no advantago. Nor in such a 
case as this is the judgment-debtor prejudiced. Ho may indeed 
obtain the boon of delay, which is so dear to debtors, and if ho 
is virtuously inclined, there is nothing to prevont his paying 
what be owes into Court. But whether there be or be not ft 
theoretical justification for tho provision in question, their 
Lordships think that the words of the Articlo are plain, and 
that there having beon in the present case an appeal from the 
mortgage decroo of tho 24th June 1920, time only ran against 
tho appellants (tho applicants for execution) from 24th August 
1922, the date of tho Appellate Court's decree.” 

It is clear from tho above that although an appeal may have 
been preferred only against a portion of the decree, limitation will 
be saved under clauso 2 in respect of tho whole decree.* Similarly, 

2. (1805) 17 All 103 (105) : 1805 All W N 20, Dadx un-nxssa v. SAaws-ud- 

(1877) 1 AU 503 (500), Imam v. Dasaundt Ram. 

(1803) IB Bom 203 (205) : XS03 Bom P J 79, Sakkalcfxand RxkkatrJat j, 
Velchand Gujar. 

(1927) A I R 1927 Oil 80 (90) : 53 Oal 901 : 97 Ind Cas S3S, Abdul Aim r. 
Abdul llaft: 


<1931) AIR 1931 Lah 313 (31S) : 15 Lah 267 : 117 Itid Cas 639, GAutam 
II u sum SAah v. Iladkka Rant. 


Article 182 
(Clause 2) 
Note 33 



Article 182 
(Clause 2) 
Jfote 23 


24 SB itiuckhot: fob esxcutiok or decree on order 


for the clause to apply it is not necessary that the person hy or 
against whom execution is sought should hare been a party to the 
appeal. 3 Thus, where a decree is passed against severs! defendants 
and one of them alone appeals against the decree without implea ding 
the others, limitation for execution of the decree against the non- 
appealing defendants also will run from the date of the appellate 
decree. 4 So also, where a suit by A against B and C is decreed 
against B but dismissed against C, and A appeals against the 
dismissal of his suit against C -without impleading B as a party to 
the appeal, limitation for execution of the decree against B will run 
only from the date of the decree jd the appeal against C . 1 


(1925) A I B 1935 Mad 557 4553. £59) : 155 Ind Cas 1029. Kar.niammcJx. 
Balabnikna Tharrody. {In aH cases, what Art. 162 (2), Iimitatinn 
Act, refers to is a decree, rir. cue decree, and it is not permissible fa 
Courts m execution to look into the matter and ear that, as there are 
sereral reliefs which are BereraUe, what is neminally one decree, eaa- 
etsts of fiexeral decrees.) 

(1902) 25 Had 91 (92) (F E), Kriitnamachariar t, MangammsL 
(1699) 23 Had CO (57) : 9 Had L Jour 254, Ttrareghara Iyengar x.For.nair- 
ttial. 

(1925) A I B 1925 Pat 40 (43) : 79 Ind C*s 79* : 3 Pat 327, Sonar Sir.;* v- 
Mt. Ptemdei Euer. 

3. (18SC) 8 AH £73 (575) : 1555 AH TV 2? 237, Zur-tiUBasan t. Mvlammai 

Baton. 

( 1P0C ) 22 Bora 500 (505) : 1595 Bom P 3 £79. Abdul Bahiman t. XciStn 
Satla. (Appeal means any appeal by any party and not an afFau *7 
which the whole decree is imperilled.) 

(1925) A I B 1925 Pat 555 (557) : 91 Ind Ca» 305 : 4 Pat 844, B%* Ltd 
Kumar x. Ganu Mahlo. 

4. (190C) 3 All L Jour 331 (332) : 1905 AD TV It 155, Dhuman Mel x. Panne 

Lai. 

(1BS3) C All 14 (15) : 1BS3 All TV If 179, Batant Lai r. Xojmvnniss* BZL 
(1661) 4 All 137 (140) : 1681 AH TV If 152, Kishen Sahai r. Collector cf 
Allaha}>ad. 

(1920) A I B 1920 Com 331 (331) : 44 Bom 34 : 53 Ind Cas 1ST. Chollapa r. 
Bamachandra. (Decree against principal debtor and surety— -Priori pu 
debtor alone appealing — Surety not nude party — StiH, time sared 
eren against surety.) 

(1909) 1 Ind Cas 459 (450) : 33 Bom 39. Shitram r. SaJ.haram. 

(1693) 25 Cal 594 (602) : 2 Cal TV II 556 (F B), Copal Chunder Manna r. 
Gaisain Da* Kalay. 

(1660) C Cal 194 (195) : C Cal L B 573, Mullicl: Ahmed Zumma r. Mahomed 
Syed. 

(1676) 3 Cal L B 430 (431). Gungamoyee Lessee x. SunXur Bhutta- 
eharjee. 

(190S) 1903 Pun L B Ifo, 8 : 1907 Pun Be No. 32 ; 1900 Pan TV E 150. 
Anirar Altx. Inayat Alt. 

(169S) 8 Mad L Jour 223 (230). Tenia ta Chtnr.ata Ban x. Krishna Char- 

(1899) 23 Mad CO (67) : 0 Mad I* Jour 254, Ttraraghara Ayyangar v. Pon- 
nominal. 

(1902) 5 Ondh Cas 217 (219, 220). Sorr.eshur Lai x. Lunia Prasad. 

5. (1921) A I B 1924 Pat 160 (161) : 2 Pat 712 : 77 Ind Cas 357, Panchtt Benia 

x. Anand Thalttr. 

(1920) AIR 1920 Cal 840 (541) : 47 Cal 613 : CO Ind Cas 915, Satuh Chan- 
dra Ckaudhuri x. Chrtsh Chandra Chalracarty. 

(1881) 1831 AH TV N 138 (13S), Bam Lai x. Jagannath. 

(1896) 22 Bom £00 (505, 50S):1S96 Bom P J 679,dM«I Puihiman x. Maidm 
Saiba. 
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Some decisions proceed on the -view that where all the parties to 
the decree have not been parties to the appeal, the applicability of 
the clause as regards persons who have not been parties to the 
appeal depends on whether the appeal imperils the whole decree * 
The clear pronouncement of the Privy Conncil above referred to 
shows that this view is not correct. As observed by the Madras 
High Court in Art Chetty v. Theerthamalai Chetty, 6 7 “the question 
of limitation ought not to bo made to depend upon the other question 
(which is almost always a very difficult and doubtful one) whether 
the appeal by one of the defendants or as regards a part of the 
decree of the first Court imperils the decree passed against the other 
defendants, or the other portion of the decree ” 8 It may also be 
noted that under Order 41 Buie 33 of the Civil Procedure Code (a 
provision which was newly introduced in the Code of 1908) the 
Appellate Court has the power to pass any decree or order which 
the justice of the case may require, notwithstanding that the appeal 
is as to part only of the decree, and that this power may be exercised 
in favour of parties who have not themselves filed any appeal or 
objection against the decree. 

36. Appeal by or against one person, whether saves 
limitation for execution by or against another. — See Note 35 
above. 


6. (1914) AIR 1914 Cal 583 (584, 585) : 22 Ind Cas 685, Mrs. Christiana Ben. 

shown v. Benarsi Prosad Chowdhury. (Appeal not imperilling whole 
decreo— Time runs only from the lower Court's decree.) 

(1887) 14 Cal 26 (33), Baghunath Pershad v. Abdul Eye. (Do ) 

(1901) 1 All L Jour 409 (110, 411), Ganga Kiusr ▼. Ktshar Kuar. (Do.) 
(1881) 4 All 36 (37) : 1881 All W N 128 : G Ind Jur 881, Sangram Singh r. 
Bujharat Singh. (Do.) 

(1889) 13 All 1 (12. 18, 10) 1890 All W N 207 (F B), Mashiat-un-Nissa r. 
Bam (Do ) 

(1930) AIR 1930 All C3G (G37) : 128 Ind Cas 899, Jadu Nandan Ram v. 

Par shot t am Ginning Co. Ltd. (Do ) 

(1878) 2 Cal L R 471 (473), Eur Prosad Boy v. Enayat Eossain (Do ) 
(1889) 1C Cal 593 (602, G03), Nundun Lall v. Bai Joyhishen. (Appeal imp*. 

rilling whole decreo — Tunc runs from appellate decree ) 

(192C) AIR 192G All 145 (14G) : 48 All G : 89 Ind Cas 2SG, Raifti Prasad t. 
Mathura Prasad. (Do ) 

{1317} A I R 1317 rat 177 {178} : 37 lad Css S83, Jagat Afokmi Ddtt r. 
Mahmad Ibrahim Hussain. (Do) 

(191 G) AIR 1916 Cal 783 (78G) . 31 Ind Cas 42G, LoU Hath Singh ▼. Gajts 
Singh. (Do.) 

(1903) 5 Bom L R 735 (737), RameAandra v. Anataji. (Do.) 

(1SS0) G Cal 194 (19G) : G Cal L R 573, Mvllieh Ahmed Zumma t. MaAorred 
Syed. (Do.) 

(1874)21 Suth W R 243 (214), Bhoobunessuree Debia t. Chunder Ifoonte 
Debui. (Do ) 

7. (1917) AIR 1917 Mad C91 (692) : 84 lad Cas 791. 

B. Set also (1S99) 23 Mad CO (C7, 6S, C9) : 9 Mad L Jour 2S4, Vtraraghaea 
Ayyangar t Ponnammal. (The question whether a decree or a por- 
tion thereof was or was not imperilled by an appeal need not be taken 
into consideration.) 


Article 182 
(Clause 2) 
Notes 3B-3D 
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‘Article 182 
• (Clause 2) 

< Notes 37-40 


37. Irregular or incompetent appeal. — In Nagendra Natk 
Dey y. Suresh Chandra Dey, 1 their Lordships of the Privy Council 
observed as follows: "There is no definition of appeal in the Civil 
Procedure Code, but their Lordships have no doubt that any 
application by a party to an Appellate Court, asking it to set aside 
or revise a decision of a subordinate Court, is an appeal within the 
ordinary acceptation of the terra, and that it is no less an appeal 
because it is irregular or incompetent.” Hence, an appeal, though 
incompetent, will save limitation under clause 2. 3 

38. Appeal should have been admitted. — The words "where 
there has been an appeal” contemplate cases where the appeal has 
been admitted . "Where the appeal has been rejected before admission, 
this clause will not apply. 1 

39. Appeal from amended decree. — Where a decree is amended 
and an appeal is preferred against the amended decree, limitation for 
execution of the decree will run under this clause from the date of 
the appellate decree. 1 

40. “Final decree or order.” — These words are not used in 
contradistinction to any preliminary decree or order of the Appellate 
Court. The words only indicate the decree or order by which the 
Appellate Court finally disposes of the appeal The words will clearly 
cover any decree or order of the Appellate Court in which the decree 


Note 37 

1. (1932) AIR 1932 P 0 165 (167) . 137 Ind Gas 529 . 59 Ind App 283 : COOal 
1 (PC) 

* — *"”ndCaal227, Nagappa 


t Pat 430, Kamesiohar 

(1931) AIR 1931 Cal 546 (548) • 134 Ind Cas 80, Surat Chandra v. Joy 
Shankar Boy (Appellate Court erroneously treating appeal as com- 
petent and passing decree — Time for execution runs from appellate 
decree.) 

(1921) AIR 1921 Sind 132 (134) : 79 Ind Cas 477 : 16 Sind L R 245, 
Donald Graham d Co. v. Eewalram. 

Note 38 


[But see (1889) 16 Cal 250 (252), Akshoy Kumar Nundt v. UhiiMM 
Mohun Chathati. (The ■words “where there has been an ePP? 4 * 
mean when a memorandum of appeal has been presented in 
Court )] 

Note 39 

1. (1929) AIR 1929 Cal 676 (677) : 122 Ind Cas 634 : 57 Cal 549, Nagendra 
Nath v, Arrlnca Char an. 
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or order of the lower Court is merged and which becomes the only- 
executable decree or order in the case. Thus, where tbe decree is 
confirmed by the decree of the Appellate Court, the appellate decree 
will be a final decree within clause 2 1 But the expression is not 
confined to such decrees or orders but will also apply to other orders 
by which the appeal is finally disposed of.* In other words, the order 
of the Appellate Court need not be an executable order. But it must 
be a judicial order. 

In Abdulla Ashgar Alt v Ganesh Das V tg, 3 their Lordships of the 
Privy Council observed as follows : , 

"Their Lordships think that when an order is judicially made 
by an Appellate Court which has the effect of finally disposing 
of an appeal, such an order gives a new starting point for the 
period of limitation prescribed by Article 182 clause 2 of the 
Act of 1908.” 

In that case, the Privy Council held that an order of an Appellate 
Court declaring an appeal to have abated and refusing to set aside 
the abatement, was a final order within the meaning of clause 2, 
although it is clear that such an order cannot supersede the decree 
of tbe lower Court and become the executable decree in the caso. 
Similarly, m Nagendra Nath v. Suresh Chandra ,* the Privy Council 
held that although an appeal may bo irregular or incompetent, 
clause 2 would apply, although it is clear that where an appeal is 
incompetent, the appellate decree cannot supersede the decree of the 
lower Court. 

In Abdul Majid v. Jawahir Lai, 1 the Privy Council held that 
an order dismissing an appeal to the Privy Council for want of 
prosecution was not a final order within clause 2 and proceeded 
further to hold that the decree of the lower Court had not beon 
constructively turned into a decreo of the Privy Council by such 
order so as to make the period of twolve years under Article 183 
applicable to the case. In giving reasons for tbe latter view, the 
Privy Council observed that the order of dismissal did not deal 
judicially with the matter of the 6uit and could, in no sense, bo 
regarded as an order adopting or confirming the decision appealed from. 
In Sachindra Nath v. Maharaj Bahadur Singh 3 the Privy Council 
Note 40 ~ ~ 

1. (1691) 19 Bom 253 (2G0), Nanchand v. Fsffcu. 

(1674) 23 Suth W R 57 (57), Bistoa rershad Chuc\rrbvtty v. I than Chunder 

Boy 

2 (1933) AIR 1933 V 0 CS (70) : 142 Ind Cas 32C : CO Ind App 63 : GO Cal 

6C2 (P C), AMulZrt Ashgar AZ» v. Ganesh Das V*g. 

(1832) 9 Cnl 100 (102), U’atir ilahton v. Lu!»t Sing. 

3. (1933) AIR 1933 P 0 CS (70) : 142 Ind Cas 326 : CO Iod App 83 : CO Cal GG2 

(PC). 

4. (1932) AIR 1932 P C 1C5 (167) : 137 Ind Cas 529 : CO Call : 59 Ina App 

2S3 <P C). 

5. (1914) AIR 1914 P 0 66 (67) : 36 All 350 : 23 Ind Cas 649 (P C) 

6. (1922) AIR 1922 P 0 1S7 (190) : 49 C*1 £03 : 43 Ind Arp 335 : 74 Ind Cas 

660 (P C). 


Article 182 
(Clause 2) 
Note 90 
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Article 182 
(Clause 2) 
Note 40 


again held that an order dismissing an appeal to the Privy Council 
for want of prosecution was not a final order within, clause 2. In 
doing so, it relied on the earlier decision in Abdul Majid v. Jawahir} 
After stating that it had been held in that case that the period of 
three years nnder Article 182 ran, in such case3, from the date of 
the decree appealed against and not from the date of dismissal of the 
appeal for want of prosecution, the Privy Council referred with 
approval to the ground on which, according to it, the decision in the 
earlier case had been based. This ground was expressed to be 
contained in the passage in the earlier decision, wherein it had bean 
held that inasmuch as the order of dismissal for want of prosecution 
did not deal judicially with the matter of the suit and could in no 
sense be regarded os an order adopting or confirming the decision 
appealed fror~ — 1 — ’ ■ ' > 

decreo of the 
Article 183 

in Sachindra Nath's case? that the Privy Council held in that case 
that an order of an Appellate Court, to come within the purview of 
clause 2, must bo one dealing judicially with the matter of the suit 
and superseding the decree or order appealed from so as itself to 
become the executable decreo or order in the case. But, as already 
pointed out, the later decision of the Privy Council in Abdulla 
Ashgar Alt v. Ganesh Das Ft g s clearly shows that this is not the 
view of the Privy Council. It will be seen from the decision in that 
case that the emphasis, m the view of the Privy Council, is not on 
the ordeT of the Appellate Court dealing judicially with the matter 
of the suit but is on the order dealing judicially with the matters 
before the Appellate Court. 

It will follow from the above discussion that the view expressed 
in some decisions 7 that clause 2 only applies to cases where the 
decree or order of the Appellate Court confirms, modifies or reverses 
the decree or order of the lower Court and does not apply where an 
appeal is simply dismissed as being incompetent, is not correct. 

On the principles discussed above, although the appeal is not 
decided on the merits and is simply dismissed as barred by 
limitation, 8 or as being insufficiently stamped, 9 clause 2 will apply 

7. (1926) AIR 1926 All 440 (441) : 48 AH 377 : 91 Ind Cas 961, Nandlal v. 

Dhartwi Kvrti. 

(1923) AIR 1923 Cal 288 (289) : 68 Ind Cas 727, Ram Ratan Ckawdhury v. 

Upendra Chandra Das. 

8. (1931) AIR 1931 Pat 422 (423) . 134 Ind Oas 425 : 11 Pat 430, Kameshtvaf 

Stngh Bahadur v. Beni Madho Singh. 

(1903) 30 All 290 (295) . 1908 All W N 109 : 5 All L Jonr 5S4, Asma Biii »■ 

Ahmad Husain 

(1831) 1894 All V; N 46 (47), Mu*Udhar Singh y. Tapeshri Rai. 

(1889) 16 Cal 250 (252), Ahshoy Kumar Nundy v. Chunder Mohun Chat hat). 

9. (1938) AIR 1938 Pat 79 (80) ; 173 Ind Cas G15, Krishna Kant Prasad v. 

Radhey Singh. 

(1924) AIR 1924 Cal 349 (350) : 74 Ind Cas 079, Basanta Kumar Roy v. 

3Ianjun Dasi. 
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and timo will ran only from the date of the appellate order. 
Similarly, where an appeal i3 dismissed on the representation of the 
appellant’s counsel that he is unable to support the appeal, time 
for execution of the decree appealed against run3 only from the 
dismissal of the appeal 10 

Where, on appeal, the decree of the Court below is reversed 
and a fresh decree is directed to be prepared by the lower Court, the 
fresh decree prepared is really and only the decree of the Appellate 
Court and must be taken to bear the date on which the appellate 
judgment was pronounced. 11 

41. Abatement of appeal. — Where an appeal from a decree 
abates and the Appellate Court passes an order declaring the appeal 
to havo abated, such order is the final order of the Appellate Court 
within the meaning of clause 2 and, a3 such, will furnish a new 
starting point of limitation for execution of the decree. 1 In Abdulla 
Ashgar Alt v. Ganesh Das Vtg, 2 their Lordships of the Privy Council 
observed, with referenco to such an order of abatement, as follows : 

“In the case now before their Lordships it is manifest that 
there was an order of the Appellate Court, and that it did deal 
judicially with the matters before it The Judicial Commissioner 
(tho Appellate Court in question) considered the judgment- 
debtor’s contention (the judgment-debtor was the appellant in 
the Judicial Commissioner’s Court) that his appeal had not 

(1885) 7 All 887 (888) • 1885 All W N 2C0, Hup Singh v. J tukhraj Singh. ' 

10. (1008) 80 All 385 (38G) • 1908 All W N 1G1 : 5 All L Jour 580, Fatlur 

Hahxman v. Shah Muhammad Khan. 

11. (1928) AIR 1928 Oudh 229 (229) 103 Ind Cas 112, Ja\ Lai v. Mahommad 

Jlaroon 

Note 41 


(1905) 9 Cal W N G7 (07) (s N) : 1 Cal L Jour 17n, Ham gat t Dhu r v. 
Kogendra Lai Choicdhry. 



application for execution brought within three years of the 
decree h not barred )] 

(But «ee (1921) AIR 1921 -Pat 250 (2S3.2S1). 53 led Cas 977. 
Krishna Prasad Singh t. Wajir Karatn Singh. (Tha test 
appears to bo whether there is • final decree or ord»r of tha 
appellate Court which can be executed and in the ease of abate- 
ment there i» not.)) 

(1897) 20 All 121 (12G) : 1S97 All W N 218, Fatal Husain t. r.aj Bahadur. 

2. (1933) AIR 1933 P C G8 (70) : 112 Ind Ca« S2G : CO Ind App 81 : GO Cal 
CG2 (F C) 


Article 182 
(Clause 2) 
Notes 40-41 
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Article 482 
(Clause 2) 

; .Note 41 


abated and held that it had .... He rejected the application 
to set aside the abatement. "Whether the order made was right 
or wrong is immaterial : there was no appeal against it, and it 
was, in the circumstances, clearly final. Their Lordships think 
that when an order is judicially made by an Appellate Court, 
which has the effect of finally disposing of an appeal, such an 
order gives a new starting point for the period of limitation 
prescribed by Article 182, clause 2 of the Act of 1908.” 

Pending an appeal by a judgment-debtor, the decree-holder dies. 
A wrong person is brought on the record as the legal representative 
of the deceased respondent and the Appellate Court, on the consent 
of such person, passes a decree setting aside or modifying the decree 
of the lower Court. The true legal representative of the deceased 
person then applies for the execution of the decree of the lower 
Court on the ground that the appellate decree does not bind him. In 
Balaram Das Bhagat v. Baja Mukunda Deb, 3 it has been held by 
the High Court of Calcutta that in such a case the applicant for 
execution will be entitled to compute limitation from the date of the 
appellate decree, as the case comes within the plain grammatical 
meaning of clause 2. With reference to the contention that the 
clause applies only to cases where the application for execution is 
made in respect of the final decree of the Appellate Court and not to 
cases where the application relates to the decree of the lower Court, 
the High Court observed as follows : 

“In our opinion, the second clause should not be interpreted 
to the detriment of the decree-holder in the case before us, 
because, as stated in Nundun Lall v. Rai Jaykishen* in a 
question of limitation, the Court will adhere as strictly as 
possible to the terms of the law. It has not been disputed, and 
it cannot be serionsly disputed, that the phraseology of the 
clause in question, strictly construed, completely covers the case 
before us. It is further clear that the first clause of Article 182 
applies to cases in which the application is made for execution 
of the decree of the Court of Appeal, because that decree, whether 
made m affirmance, or reversal or modification of the decree 
of the primary Court, is the only decree capable of execution, 
on the principle explained by this Court in Bamcharan v. 
Lakhikant 0 and by the Judicial Committee m Kistokinkur v. 
Burrodacaunt. 6 If this view is adopted, it is clear that Clause 2 
ought not to be interpreted in the sense suggested by the 
appellants, because it is well settled, as was pointed out by Sir 
George Jessel, If R , in Boatwright v. Boatwright / that a Court 
would be slow to interpret a statute of limitation s o as to affec t 

3. (1912} 16 Ind Cas 870 (372) (Cal). 

4. (1889) 16 Cal 698 (602) 

6. (1871) 16 Suth W R 1 (4, 5) 7 Beng L R 701 (F B) 

6. (1872) 14 3loo Tnd App 465 (465, 484)- 10 Beng h E 101 : 17 Sutb W R 292 *. 

2 Sutber 564 : 3 Sar 62 (P C). ■' ' ‘< • 

7. (1873) 43 L 3 Cb 12 (14) . L R 17 Eq 71 : 29 L T 603 . 22 W R (Eng) 147, 
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rights as to the enforcement of which there was no doubt. In the 
case before us, the liability of the appellant has been established 
by the decree, and we are not inclined to pat a narrow construc- 
tion upon clause 2 with a view to assist him to avoid payment 
of his just dues " 

See also the undermentioned case 8 

42. Dismissal of appeal for default, whether gives a fresh 
start of limitation for execution. — There is a conflict of views 
among the decisions of the High Courts in India as to whether an 
order of an Appellate Court dismissing an appeal for default is a final 
order of an Appellate Court within the meaning of clause 2 so as to 
give a new starting point of limitation for execution of the decree or 
order appealed against. According to one view, such an order is not 
a judicial order and hence does not satisfy the requirements of 
clause 2. 1 The other view is that such an order does constitute a 
final order of the Appellate Court within the meaning of clause 2? 
An examination of the decisions of the Privy Council indicates that 
the Privy Council favours the former view. 

The question first came up for decision by the Privy Council in 
Balulc Nath v. Munni Dei. 3 In that case, an appeal to the Privy 
Council had been dismissed for default of prosecution not by an order 
of the Privy Council but by the office of the Privy Council under the 
rules of the Privy Council. It was held that as there was no order 
of the Appellate Court, the dismissal did not furnish a fresh start of 
limitation. 


8. (1924) AIR 1924 Cal 68 C (687) 51 Cal 342 : 81 lad Cas 569. Krishna Lai 
Butman v Satyabala Debt (In this case, on the consent of the person 
who was erroneously brought on the record as the 7egal representative 
of the deceased decree-holder respondent, the decree passed by the 
lower Court was set aside and the true legal representative applied for 
execution of the decree passed by the lower Court on the ground that 


Note 42 

1. (1932) AIR 1932 Pat 251 (252) : 139 Ind Cas 19S : 11 Pat 477, Utrday 

Narayen Singh v. Maheshican Prasad Singh. 

(1936) AIR 193G Lah 479 (480) : 167 Ind Cas 477, Secretary of State v. 2ff. 
Peshtno. 

2. (1921) AIR 1921 Pat 6 (8) 59 Ind Cas 690. Pagho Prasad Singh v. Jadu. 

nandan Prasad Singh. 

(1935) AIR 1935 Lah 771 (774) • 16 Lah 564 . 161 Ind Cas 122, Bank of 
Upper India Ltd, v. Sri Kishan Das 

(1935) AIR 1935 Tesh 129 (129, 130) : 153 Ind Cas 517, Budhu P.am v. 
.Vusbfn? Shah Singh. 

(1902) 5 Oudh Cas 143 (145), Paghunath v. FarlhunJ JIi. 

(1930) AIR 1930 Pat 146 (148) : 123 Ind Cas 415, Gtrical Rauf v. Bvgu 
Itaut. 

(1938) AIR 1933 Pat 401 (402) : 175 Ind Cas 553, Ram Ranlijaya Prasad 
Singh v. Kesho Prasad Singh. 

3. (1914) AIR 1914 P C 65 (66) . 36 All 281 : 41 led App 1W : 23 Ind Cas 614 

(PC). 


Article 182 
(Clause 2) 
Notes 41 -42 
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Article ‘182 ' In the next case, viz. Abdul Majid v. Jawahir Lai* the question 

(Clause 2) again was with regard to the dismissal of an appeal to the Privy 

Note 42 Council and it was held by the Privy Council that such dismissal did 

not operate to give a fresh starting point of limitation under clause 2. 
But it is not clear whether the order of dismissal in this case was 
one by the Judicial Committee itself or one by the office of the Privy 
Council as in the case of Batuk Nath v. Munni Lei? 

In the third case which came before the Privy Council in regard 
to this question, Sachindra Nath v. Maharaj Bahadur ? the 
dismissal for want of prosecution was in respect of an appeal to the 
Privy Council and the dismissal order was not by the Privy Council 
itself but by the office of the Privy Council. Their Lordships held 
that such an order of dismissal was not the final order of an Appellate 
Court within the meaning of clause 2. But the observations of 
their Lordships are general and are not confined to cases where the 
dismissal of the appeal U by the office of the Court and not by an 
order of the Appellate Court. 

In Abdulla Ashgar Ali v. Oanesh Das Vtg, 4 5 6 the question was as 
to whether an order of an Appellate Court declaring an appeal to have 
abated was a final order within clause 2. The Privy Council held 
that such an order was a judicial order of an Appellate Court which 
came within the purview of clause 2. In doing so, the Privy Council 
distinguished the case of Abdul Majid v. Jawahir.* The observations 
made by their Lordships with regard to this case indicate that in the 
view of the Judicial Committee, an order dismissing an appeal for 
default of prosecution, although such an order is passed by the 
Appellate Court itself and not by the office of the Court, is not a 
judicial order and hence is not capable of furnishing a fresh starting 
point of limitation under clause 2. After distinguishing the case of 
Batuk Nath v. Munni Dei? their Lordships in referring to the case 
of Abdul Majid v. Jawahir Lai 4 observed as follows: 

“In the second case the question was again as to the effect of 
the dismissal of an appeal in this Board for want of prosecution. 
No reference was made to Batuk Nath's case? which had been 
decided less than a month before, and it does not appear 
whether the dismissal had been under the Order in Council, 
but the effect of the decision was the same. Lord Moulton in 
delivering the judgment of the Board, says . ‘The chief matter of 
argument before this Board was a contention that the decree 
which it is sought to enforce had been constructively turned 
into a decree of His Majesty in Council and assigned to the date 
of 13th May 1901, by virtue of the dismissal of the appeal for 
want of prosecution on that date, and that therefore the period 

4. (1914) AIR 1914 P C 66 {67) : 86 All 850 : 23 Ind Cas 649 (P C), (Reversing 

7 Ind Cas 926.) 

5. (1922) AIR 1922 P C 167 (190) : 49 Cal 203 : 49 Ind App 335 : 74 Ind Cas 

660 (P 0). 

6. (1933) AIR 1933 PC 68 (70) - 142 led Cas S26 : 60 Tod App 83 : 60 Cal 66- 

(PC). 
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of limitation was twelve years from 13 th May 1901, by virtue of 
Article 180, Limitation Act (1877). [Under Article 180, twelve 
years were allowed for the execution of an order of His Majesty 
in Council.) Their Lordships see no foundation for this 
contention which appears to have been the basis of the decision 
of the Courts below. Tho order dismissing the appeal for want 
of prosecution did not deal judicially with tho matter of tho 
suit, and could m no sense be regarded as an order adopting or 
confirming the decision appealed from. It merely recognized 
authoritatively that the appellant had not complied with the 
conditions under which tho appeal was open to him and that 
therefore he was in the same position as if he had not appealed 
at all. 

“In the case now before their Lordships it is manifest that 
there was an order of the Appellate Court and that it did deal 
judicially with the matters before it ” 

Thus, it would appear that m the view of the Board as expressed 
•above, even on the assumption that the order dismissing the appeal 
for want of prosecution which was in question in the case of Abdul 
Majid v. Jauahir Lai* had been passed by the Judicial Committee 
’(the Appellate Court in question in the case) itself, it was not a 
‘judicial order' of the Appellate Court so as to give a fresh starting 
point of limitation under clause 2. 

43. Order returning appeal for presentation to proper 
Court. — Where an appeal is presented to a wrong Court and is 
returned by such Court for presentation to tho proper Court, tho 
order returning tho appeal is not the final order of an Appellate 
Court within clause 2 1 

44. “Appellate Court," meaning of. — The woids “Appellate 
Court" in clause 2 lefer to tho Court to which the appeal has been 
preferred and such Court is no less an “Appellate Court” becauso 
the appeal has been rejected as incompetent. 1 But where the Court 
to which an appeal is presented has (independently of the question 
of tho competency of the appeal) no jurisdiction to entertain tho 
appeal, as where an appeal from the decree of a Civil Court is pre- 
sented to a Revenue Court, tho Court to winch the appeal has been 
prefen ed will not ho an “Appellate Court” within tho meaning of 
the clause Thus, where an appeal is presented to a wrong Court and 
is returned for re-prcsentation to the properCourt, the order returning 
the appeal will not bo the order of an Appellate Court witlim this 
clause* In other words, tho term “Appellate Court” in the clause 

Note 43 

1. (1920) UR 1920 Mad 592(591) 43 Mid 935 00 Ind Cas 2G7, Uahoned 
Atxitil Kadir Marakatar v Sant Pardui Teiar 

Note 44 

1. (1S*2) 9 C\1 100 (102), Kattr Mnhton v Ault I Singh. 

2. (1920) \IR 1920 Mad 592 ('.93) 43 Mad 935 CO Ind Cas 2G7, V atoned 

Ab. fit! Andir v Sam Fantfui Te car. 


Article 482 
(Clause 2) 
Notes 42-95 
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Article 182 refers to a Coart' to which the appeal in question has been presented 
(Clause 2) and which, apart from the question of the competency of the appeal. 
Notes 44 - 46 has jurisdiction to dispose of it, 

45. Withdrawal of appeal. — Under the Acts of 1871 and 
1877, there was a conflict of decisions as to whether a fresh period 
of limitation could be counted under clause 2 where the appeal was 
withdrawn. 1 This conflict has been set at rest by the insertion of 
the words "or the withdrawal of the appeal” in clause 2 in the Act 
of 1908 and it is now clear that the fresh starting point of limitation 
under clause 2 will be available even where the appeal is withdrawn. 2 

46. Starting point under clause 2. — Under this clause, where 
there has been an appeal, limitation for execution runs from the 
date of the final decree or order of the Appellate Court. 1 

A decree for possession was passed by the trial Court. The decree 
gave the defendant one month from the date of the decree to vacate 


Note 45 

1. (1876) 1 All 293 (295) • 1 Ind Jur 450, Hingan Khan v. Ganga Parsad. (No 

•I ‘ *- .' ■ . i ' (Do) 

(•!;:<* i 1 . " -'a ng v. HahaM 

lsnwargar huahagar. ^Do ) 

(1890) 15 Bom 870 (375)- 1890 Bom P J 836, Patloji v. Gartu. (Do ) 

(1908) 1908 Pun L R No 87 • 1903 Pun Re No. 54 . 1908 Pun W R No. 40, 
Bhagtcan Singh v. Mohan Lai. (Do ) 

(1691) 1 Mad L Jour 745 (746), Kanara Kitrup v Govtnda Kurup. (Do.) 
(1907) 80 Mad 1 (2) : 16 Mad L Jour 393 : 1 Mad L Tim 233 (F B), Said- 
gopa Bamanuja Periya Jeeyangar v. Lakshmi Doss. (Fresh starting- 
point applies.) 

2. (1926) 94 Ind Gas 390 (391) (All),RamcJiandra Navi. v. Nazar Al\ 


Note 46 

1. (1905) 1905 Pun L R No. 164 : 1905 Pun Re No. 8 : 1905 Pun W R 22, 
Balia Mai v. Aft. Malan (When an application for revision U 
admitted by the Chief Court, not as a petition for revision but as s 
further appeal, the ultimate order, passed therein rejecting the appli- 
cation, ought to be treated as the final order or decree of the Appellate 
Court for the purpose of clause 2.) 

(1880) 2 Mad 174 (175), Venkatrayalu v. Narasimha. (Time runs from 
appellate decree, though an application for the execution of the lower 
Court's decree has been already filed before the appellate decree I s 
passed.^ r ^ 


(1876) 25 Sutb WR 309 (310), Mulhclc Mahomed Yakoob y.Ckoadhrjf 
Shaikh Zuhoorul Hug. (Application for refund of money deposited a 
costs — Limitation for such an application runs from the date of tna* 
order in appeal entitling the applicant to a refund and not from to 
date of original order entitling him to such refund.) 

(1871)*" " " ” ’ ’ " - ” T,/ ” n ™ 
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the land. The defendant appoaled against the decree The appoal 
was dismissed. It was held that limitation ran from the date of the 
appellate decree and not from the expiry of one month from such 
decree. 2 

47. Who is entitled to benefit of clause 2. — Pending an 
appeal against a decree, the decree was assigned to another. But the 
assignee was nob brought on the record of the appeal. It was held 
that nevertheless the assigneo was entitled to calculate limitation for 
his application for execution, from the date of the appellate decree. 1 

CLAUSE 3. 

48, "Where there has been a review of judgment. "—There 
is a difference of opinion on the question whether the expression 
"review of judgment” in clause 3 of this Article is restricted to the 
meaning it has under Order 47 of the Code of Civil Procedure, or 
whether it will include any proceeding by which a Court reconsiders 
its own judgments, such as a proceeding to set aside a decree passed 
ex parte or a dismissal for default. It was held in some cases under 
the Act of 1877 which did not contain any clause corresponding to 
the present clause 4, that where a decree had been amended, it 
might be regarded as a review of judgment within the meaning of 
clause 3 of Article 179, corresponding to the present clause 3. 1 
Those cases are no longer law in view of the introduction of clause 4 
in the present Article providing for limitation in the case of amended 
decrees. The High Court of Allahabad has, in a case under the 
present Article, held that the words "review of judgment" must be 
applied strictly to a “review of judgment” as used in other portions 
of the same Schedule. 2 Pullan, J , observed as follows 

" The Limitation Act is of the year 1908, the same year in 
which the Civil Procedure Code was amended, and there is no 
reason to suppose that tho words “review of judgment” have a 
different significance in tho Limitation Act from that which 
they bear in the Civil Procedure Code, and we find that 
Articles 101 and 1G2 provide for limitation for applying for a 
review of judgment, whereas Articlo 104 deals with an applica- 
tion for setting aside an ex parte decree " 

The High Court of Patna has taken a contrary view. 3 According 
to it, all cases m which tho Court reconsiders its own judgment are 
cases of review within tho meaning of clause 3, and consequently 

2 (1937) AIR 1937 Cal 723 (729) ILK (1933) l Cal 171 175 lad Cas 535. 

Basanto Ativinr Pal \ Rutty Rihaman Nasskar 

Note 47 

1.(1930) A I R 1930 All SSO (332) 122 Ind Cos 189. Dehart Lai y. 

r.ajhubar Dayal 

Note 48 

1 . Ste Note 50 tu fra 

2. (1932) AIR 1SM2 All C01 (C02) 133 Ind Cis Cft>, SuthnanJan Sirtjfc t. 

Itt Hamden h unwar 

3 (1937) AIR 1937 Tat 337 (311) 10 Pat 300 1C9 Ind Ca= 531, Pirn 

Dtithraj Lachmt -Varum t. BAd^uun Das 


Article 182 
(Clause 3) 
Notes 46-48 
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Article 182 a restoration of a suit or appeal dismissed, will be a review of 

(Clausa 3) judgment within the meaning of clause 3. Courtney. Terrell, C. J., 

Note 48 observed as follows : 

“Now there is no essential_difference between orders for 
restoration and orders for review. Notwithstanding the heading 
in Order 47, tho matters dealt with in that Order are reviews 
for which applications arc made on certain specified grounds 
and it is true that in common parlance the term “rovtew" is 
used for applications based upon tho grounds specified in that 
Order. No Court, having once passed a judgment, can alter the 
terms of that judgment save upon specified grounds, and one of 
those grounds is dealt with under the term “restoration." In 
both cases, however, the Court has first to decide whether on 
the ground specified it is justified in law in reconsidering its 
own decision, and it cither allows or rofuses tho application for 
reconsideration. 

“ In some cases, after tho decision to reconsider it may bo 
necessary, at a subsequent and separate hearing, to deal ■with 
the fresh case on its merits. In some cases, the matter is dealt 
with at tho same hearing and in ono judgment the Court decides, 
firstly, whether the caso should ho reconsidered and secondly, 
the result of its reconsideration. But all cases in which the 
Court reconsiders its own judgment are cases of review within 
the meaning of clause 3 of Article 182, Limitation Act. 
Applications for restoration and applications for review (using 
the word in the narrower sense) are, it is truo, separately dealt 
with in tho Orders appended to the Civil Procedure Code. These 
are mere questions of procedure and may be altered by any 
particular High Court ; but the entire jurisdiction of any Court 
to interfere with its own decision onco given is derived from 
Section 114 of tho Code itself where the single word “review 
is used." 

It is submitted that the Allahabad view is to be preferred. 
According to the reasoning of the High Court of Patna, ovon an 
amendment of the docree will bo a review. This view, however, 
which, as seen already, had been hold under the Act of 1877, has been 
impliedly negatived by tho Legislature by the introduction of clause 4 
of the present Article. 

There is also a difference of opinion on the question as to whether 
clause 3 applies only where a review has been granted or whether it 
will apply even whoro the review has been refused. The words 
“where there has been a review of judgment” make it quito clear 
that it is only where a roview has been granted by tho Court that 
tho clause applies, and this is tho general trend of opinion. A 
contrary view has, however, bee n held by the High Court of Patna. 

4 (1866) 5 Seth W R (Misc) 45 (46), Chotedhry J tinmen joy Mulltel v. FiJMW- 
fchur Panjah. _ . 

(1022) AIR 1922 Oudh 148 (148) : 24 Oudh Cas 2S0 : CC Ind Cas 205, 
Bhagtcan Baksh Singh v. lit. llanrajt Kuntcar. 
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namely, that the clause will apply even where an application for Article 182 

review has been dismissed, and that time for an application for (Clause 4) 

execution of the decree will run from the date of the dismissal of the Notes 48 — 80 
application for review. 6 It is submitted that this view is not correct. 

Where an application for review has been granted, but the order 
granting the review is appealed against, clause 2 must be applied 
along with clause 3, and time for an application for execution will 
run from the dato of the decision in appeal. See Note 34 ante 

49. Review in part. — Where a decree is reviewed at the 
instance of some of the defendants, limitation for the execution of 
the decree runs from the date of the revised decree even as against 
the defendants who are not parties to the review proceedings. 1 This 
is in accordance with the principle of interpretation laid down by 
their Lordships of the Privy Council in Nagcndra Nath v. Suresh 
Chandra 2 in construing clause 2 of this Article which contains the 
expression “where there has been an appeal " Their Loidships there 
observed as follows : 

“There is no warrant for readiug into the words quoted any 
qualification either as to the character of the appeal or as to the 
parties to it, the words mean just what they say ” 

CLAUSE 4. 

50. “Where the decree has been amended.” — There was no 
provision corresponding to clauso 4 of this Article, in Article 179 of 
the Act of 1877, and there was a conflict of opinion as to whether 
a fresh starting point for execution was furnished by the amend- 
ment of a decree. According to one class of cases, the amendment 
of a decree was regarded as a review of judgment within the 
meaning of clauso 3 of Article 179 and was held to furnish a fresh 
starting point under that clause. 1 A contrary view was taken m 
another class of cases, namely that an amendment could not bo 

(18SC) 10 Mad CC (G7), Ku> npam Zammdar v Sadasna. 

(1917) AIR 1917 Tat 157 (153) . 41 Ind Cas 575 3 Pat L Jour 119, 

Brijraj v A'auraJ.m Lai. 

(1932) A I R 1932 All G01 (C02) 133 Ind Cas C92, SuUnandan Singh v. 

ill. Hamden Kunuar. 

5 (1937) AIR 1937 Tat 337 (339, 311) 1C Pat 30G 109 Ind Cas 5S1, Ftrm 

Dcdhraj Lnchmitiarain \ Uhaguan Das 

Note 49 

1. (1933) UR 19 la Mad 2T0 (277) 141 Ind Cas 175, VasireJdv -T-atnavya 

Mulugu Kotayya. 

(1912) 12 Ind Cas G79 (GS2) 35 Mad G70, .4Mul Kadir v..4 jvjur AhammeJ 
(Per Sundira Iyer, J . npprosed m V I It 19IG Mad 1 ) 

2. (1932) UR 1932 F C 1G5 (1C7) 137 Ind Cas 529 59 Ind App 2S3 CO Cal 

I (P C). 

Note 50 

1. (1S97) 25 Cal 258 (201. 202) 2 C»1 W N 219. Kah rrosunno Das t > Lai 
Mohan Guha 

(1912) 13 Ind Cas 110 (142) (Cal), /tameiirdr Singh \ Tirpv: Smjh 

(1SS1J4 All 137 (141) F«l All \V N 152, Ktshen SaJ.u v ColL -Jar of 
Allahabad. 
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Article 182 
(Clause 4) 
Note 80 


regarded as a review, and that it did not furnish any fresh starting 
point for execution. 2 

The introduction of clause 4 in the present Article has now set 
the conflict at test. The Legislature must be taken to bare impliedly 
negatived the view that an amendment might he considered to be a 
review of judgment, though it considered that an amendment should 
furnish a fresh starting point for execution. 

There is a difference of opinion on the question whether the amend- 
inent referred to in the clause includes amendments of verbal and 
clerical errors, and amendments in respect of matters which do 
Hot stand in the way of execution of the decree. It was held in the 
undermentioned cases 8 that the amendment of a mere clerical or 
verbal error will not furnish a fresh starting point under the Article. 

It was assumed in AT t. Maharani v. Debi Das * that an amend, 
ment will not furnish a fresh starting point, unless, in the absenco 
of it, the decree was incapable of execution. A contrary view, namely, 
that time will run from the date of the amendment irrespective of 
the character or nature of the amendment, has been hold in other cases. 

(1001) 24 Mad 25 (20), Venkata jogayya v. Venlalastmhadri Jagapah BoiU. 
2. (1005) 27 All 575 (577) : 1005 All W N 103 : 2 All L Jour 287, Ashan-UUah 
v. DaVehmidxn. 

(1698) 20 All 304 (307) : 1898 AH W N 43, Day a Kxshan v. Nanht Begum. 

(1891) 13 All 124 (126) : 1691 All W N 32, Kalin Bai v. Fahxman. 

(1000) 3 Ind Gas 391 (392) (Cal), Chhoto Baikal Das v. Jogendra Naravx. 

( Qtiarc Whether an application for amendment of a decree so as to 
bring it into conformity with the judgment is an application for 
review.) 

(1007) 1907 All W N ICO (169) : 4 All L Jour 409, Atcadh Bihari Pande v. 
Mahadeo Sahi. 

3 (1938) AIR 1938 Pat 57 (59) 10 Pat 453 : 174 Ind Cas 418, Bamtshicar 
Naraxn v. Baghunandan. (Amendment must bo one in the real sense 
of the term in order to give a fresh start ) 

(1932) AIR 1932 Oudh 293 (29G) : 140 Ind Cas 412, Mohammad Mumtas 
Alt v. Mohammad Saadat Alt 

* « • - - n.u rtas. 

X3 

(1917) AIR 1917 Pat 517 (518) . 39 Ind Cas C21 ■ 2 Pat D Jour 286, 
uand Stngh v. Bajlumar Singh. 

(1937) AIR 1937 Cal 581 (5S3) : 173 Ind Cas 584, Surcshtear Prasad v, 
Maharaj Bahadur Smha (Mere verbal corrections which arc unneces- 
sary — No amendment within Cl. 4.) 

resilient 

, ■ . Abxnash 

Chandra. n 

(1928) AIR 1928 Oudh 442 (448) 3 Luck 719. 11G Ind Cas 49, Narolam 

r. SuAhroj Singh. . 

(1935) AIR 1935 Mad 97 (9S) * 53 Mad 743: 154 Ind Cas 817, Lalsmthania 
Raov. Bamayya. . , 

(1934) AIR 1934 Oudh 289 (291) • 150 Ind Cas 947, Narottam Dass v. Atut 
Chandra. 

(1934) AIR 1934 Oudh 43 (44) : 147 Ind Cas 815, Saidri Khanam v. Bha- 
team Shanlar. (Assumed.) 
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In Aditya Kumar Bhattacharjee v. Abinash Chandra, 6 the Calcutta 
High Court observed as follows : 

"That time should run from the date of the decree as 
amended has been recognized by the Legislature by the amend- 
ment of the Limitation Act in 1908. With regard to the time 
from which limitation for execution of a decree should be 
counted, there was a great divergence of opinion between the 
Allahabad High Court on the one side and almost all the 
other High Courts on the other. The conflict was set at rest by 
adding clause 4 to Article 182, Limitation Act, 1908, which 
says that limitation for purpose of execution should commence 
from the date of the amended decree. It does not specify the 
nature of the amendment and therefore it must be said to 
include all kinds of amendments, whether under Section 152 or 
under Order 47, Civil Procedure Code, or any other provision 
of law." 

In LaksJmikanta Rao v. It aw ay y a, 7 Beasley, C. I., observed 
as follows 

“It is argued that the amendment of the decree wa9 merely 
a formal one and that the final decree was an executable one 
even m its unamended form In our view we are not concerned 

with that The words of Article 182 clause 4, 

Limitation Act, are where a decree has been amended, a period 
of three years’ limitation is given starting from the date of the 
amendment of the decree. It was the amended decree that the 
decree-holder sought, by his subsequent application, to execute. 
We propose to give the words of that Article of the Limitation 
Act their plain meaning, following tho principle of construction 
laid down by tho Privy Council m A I R 1932 P C 1G5." 

It is submitted that tho view last stated is correct and is in 
•consonance with tho decision of their Lordships of the Privy Council 
in Nagcndranath v Sttresh Chandra 6 that tho language of the 


(18SC) 8 All 492 (493) 18SG Ml W N I5G. Tarsi Ram v Man Smgh (Do ) 
(1916) AIR 19IG Cal 511 (513) • 32 2nd Cas 741, Anandram v. A’lfynnanda 

Barham (Do ) 

[Sm also (1914) AIR 1914 Mad 392 (393) 22 Ind Cas 233, DoU 

Khodalo Balro \ Ltnjaraj>n tdya Bhushano (Nature of 
amendment not clear ) 

(1917) AIR 1927 Lah 719 (720) 100 Ind Cas 101, Partm Chand t. 
Budha (Do ) 

(1927)99 Ind Cis 201 (205) (Oudh), Xttrolam Das it Karat n Dai 
(Do) 

(1921) CO Ind Cas 318(319) (rat). BaltiroShuhul v S^tJ Yusuf (Do) 

(1934) AIR 1931 Mad 2S3 (235) 57 Jlsd 795 113 Ind Cas 1033, 

Thtagaraja Thrvar v Sttmta'ita Therar 

(1935) A I R 1935 All GOG (G07) 155 Ind Cas 491. Bahai Sinjh t 
Ml Cham fit (r«sh decree passed by wav of amendment— 
Time tons from date of amended decree )] 

«. (1931) AIR 1931 Cat 323 (32G) 131 Ind Cas 25$. 

7. (1935) AIR 1935 Mad 97 (9s) 58 Mad 743 151 Ind Cas 817. 

8. (1932) AIR 1932 I* C IGA (1G7) 137 Ind Cas 529 59 Ind A rr 253 : CO 

Cal 1 (r C) 


Article 182 
(Clause 4) 
Note 60 



Artiole 182 
(Clause 4) 
-Note 50 
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Article must be given its plain meaning, that in construing its 
provisions equitable considerations are out of place, and that the 
strict grammatical meaning of the words is the only safe guide. 

There is also a difference of opinion as to whether a fresh starting 
point is given by the amendment of the decree after it is barred by 
limitation. 

One view is that at the date of the amendment the decree must 
have been alive and that otherwise clause 4 will not apply. 9 Thus, it 
was observed in Eaidri Xhanam v. Bkawani Shankar 1 ® as follows: 

“It seems to us that clause 4, Article 182, presupposes that 
at the time of amendment the decree is alive.. The basic idea 
underlying Article 182 is that the decree is subsisting at the 
various points of time from which the limitation starts to run 
under the provisions of column 3 of the Article. It would not 
be consistent with the obvious intention of the Legislature to 
hold that the decree-holder can get a start for limitation from 
the date of amendment even in a case where the decree had 
already been barred by time when the amendment was made.’ 

In Bahtuddtn v. Bam Eanai Sen, 11 their Lordships of the 
Calcutta High Court held that a "decree which is capable of execution, 
and is not executed within three years from its date becomes dead 
and cannot be revived by a subsequent application for amendment. 
The High Court of Madras also observed in the undermentioned 
case 13 : "If the literal construction of Article 182 clause 4 is to bo 
accepted, then it would enable a decree-holder to execute a barred 
decree." 

A second view is that if the application for amendment was 
made within three years of the decree, clause 4 will apply evea 
though the actual amendment is ordered after three years of the 
decree. 124 


9. (1924) AIR 1924 Lah 329 (329) 73 Ind Cas 461, Jhamman Lai v. Daulat 
Ram. 

(1933) AIR 1933 Mad SI5 (S19) . 56 Mad 4 53 : 243 Ind Cas 53, Akamai 
Kutty v . Kottakkat Kuttu. 

(1916) AIR 1916 Cal 511 (513): 32 Ind Cas 744, Anandram v. Nitty ananda 
Barham 

(1920) AIR 1920 Cal 769 (769) • 59 Ind Cas 186, Rabtuddm v. Bam Kanat 
Sen. 

{1836) S Ml 492 (4 94) : 1886 AU W N 150, Tarsi Bam v. Man Singh. 

(1917) AIR 1917 Pat 517 (518) • 39 Ind Cas 624 : 2 Pat D J°nr 2S0, 
Kalanand Singh v Rajkumar Singh . 

(1934) AIR 1934 Ondh 43 (44) 147 Ind Cas 815, Haidn Khanam r. 

Bhawani Shankar. 

10. (1934) AIR 1934 Ondh 43 (44) 147 Ind Cas 815. 

11. (1920) AIR 1920 Cal 769 (769) • 59 Ind Cas 186. 

12. (1933) AIR 1933 Jlad 315 (318) : 56 Mad 458 : 148 Ind Cas 58, Ahammad 

Kutty v. KottaKkat Kuttu. 

12a (1930) AIR 1930 Pat 286 (233) 9 Pat 782 : 125 Ind Cas 785, Mt. Bhagieali 
Kuer v. Narsmgh Narayan Singh. 
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A third view contrary to the first view has been held m other 
cases. 13 In Lalshmikanta Bao v. Bamayya , u it was observed 
that the fact that the decree had already become barred at the 
date of the amendment or that the amendment applied for was 
unnecessary, were matters to be dealt with by the Court to which the 
application had been made for the amendment and that the effect 
of Article 162 clause 4 is that it is a complete answer to any objec- 
tion taken with regard to tho plea of limitation so far as the earlier 
decree was concerned. In Narottan Dass v. Atul Chandra, 15 it was 
held that it was not within the province of the executing Court to 
question whether or not the amendment was properly made, that 
its duty was confined to execution only and that if it found that an 
application for execution had been made within three years of the 
date of the amended decree, then its duty was to proceed with the 
execution. In Magan Lai v. Sztaram , 18 Wort, J , observed as 
.follows : 

“The question is in a senso determined on the principle of 
res judicata. When the application for amendment was made, 
it would have been a complete answer by the judgment-debtor 
to the application that the decree was already dead in the 
sense of its being barred by limitation, and the amendment 
having been made, it must be presumed that that question had 
no substance. As held by tho learned Judges of the Madras High 
Court, it was not competent for the Court below in this case to 
sit in appeal on the decision of the Court amending the deciee " 
It is submitted that tho third view is correct on principle 
Whore a decree, as framed, 19 incapable of execution, it has been 
seen already that timo does not run agunst the decree-holder 
Where such a decree is amended and thus becomes capable of 
execution, it is clear that limitation will, under clause 4, run from 
the date of the amendment 17 


13. (1931) AIR 1931 Oudh 239 (291) 150 Inil Cas 917, Narottam Daw \ Atul 

Chandra 

(1929) AIR 1929 Cal G50 (G51) 125 Ind Cas 292, Durga rrasad Dai v. 

Ktdarnath Kayak 

(1937) AIR 1937 Tat 31G (SlG) 1G7 Ind Cas 131 1C Pat 290. Hagan Lai 
Slanvart v Sifamm Panna Lai (AIR 1917 Pat 517 held overruled 
b) AIR 1932 P C 1G5 ) 

(192S) AIR 1923 Oudh 112 (US) 3 Luck 719 11G Ind Cas 19, Xarctam 

Das \ . SuAJim./ Singh 

(1933) AIR 1933 Pat 57 (59) 1G Pat 153 171 Ind Cas 113, Pameshicar 

A’aratn \ Raghttnanda n. 

(1935) A I R 1935 Mad 97 (9') 53 Mad 713 151 Ind Cas 317. Lakshmx- 

kanta Dao v Ilamayya 

14. (1935) AIR 1935 Mad 97 (O') 53 M id 713 151 Ind Ca* 617 

15. (1931) AIR 193 1 Oudh 2S9 (291) 150 Ind Cas 917 

1G. (1937) AIR 1937 Tit 310 (3lC) 1G Pat 290 1G7 Ind Cas 131. 

17. (19-26) AIR 192G All 331 (3SQ 13 All -2-1 91 led Ca* 677, Dkti Ri'J.sh 
v ShambAu Dial Gaugi Prasad 

(1913)21 Ind Cas G15 (GIG) (Cal), MaAnnayi JVaviJ Sinjh r -ItJul 
2/arnni 


Article 182 
(Clause 4) 
Note 50 
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Article 182 Where an execution petition is filed beyond time and subsequent 
(Clause S) thereto the decree is amended, the amendment will not save the 
Notes 50 -9 la application already made from the bar of limitation, though the case 
may be different where another application for execution is made 
after the amendment. 18 

The words “date of amendment" refer to the date of the Court’s 
order directing the amendment and not the date on which the decree 
is actually altered or corrected. 19 

It has been held by their Lordships of the Privy Council in the 
undermentioned case 50 that where an amendment is made by a Court 
without jurisdiction, the amendment has no operation, and time- 
for execution will run only from the date of original decree. 


51. Where amended decree is appealed against. — Bee 

Note 39, ante. 

CLAUSE 5. 

51a. Where a previous application has been made. — 

Clause 5 provides that where there is a previous application for exe- 
cution or to take a step-in-aid of execution, time runs from the date 
of the final order on such application. Before the amendment of the 
clause by Act 9 of 1927, time ran from the date of the application^ 
and not from the date of the final order on the appl ication 

(1921) AIR 1921 Cal 69 (90) : (54 Ind Cas C22, Sanaton Sant v. Jhnabandhu 
Girt 

(1907) 11 Oudh Cas 22 (25), Mt. Zubra Bibi v. Mt. Zulatkha Bibi. 

(1908) 5 All L Joor 403 (404) : 1903 All W N 101, Bihan v. Bisol. 

18. (1936) AIR 1936 Mad 434 (431) : 1C1 Ind Cas 909, Administrator-General, 

Madras v. Badhaknshna Chettiar. 

19. (I92C) AIR 1926 Mad 747 (747) : 49 Mad 807 : 95 Ind Cas 196, Venkata- 

swamt Baidu v. Venkatasubba Baidu. 

(1916) AIR 1916 Pat 278 (278) . 36 Ind Cas 533, Nint Lai Jha v. Kala- 
nand Singh 

20. (1900) 24 Mad 1 (13) : 2 Bom L R 771 : 27 Ind App 197 : 10 Mad L JoW 

221 . 4 Cal W N 725 . 7 Sar 678 (P C). Venkata Subbamma Baa v. 
Vcnkatarama Bao 


Note 51a 

1. (1931) AIR 1931 P C 14 (16) • Cl Ind App 62 : 147 Ind Cas 323 : 55 All 993 
(P C), Khalilur Iiahman Khan v. Collector of Elah. 

(1915) AIR 1915 All 231 (232) : 2S Ind Cas 331, Ibrahwiji v. Easamuddin 
Khan. 

(1882) 5 All 236 (237) . 1883 All W N 5, Hulasi v. Maiku. 

(1877) 1 All 580 (582) (F B), Fakir Mohammad v. Qulam Hussain. 

(1897) 22 Bom 722 (725). Tnmbak Bapujt v. Kashmath Vidyadhar. 

(1899) 1 Bom L R 84 (66), Krishna v. Vithal. 

(1874) 11 Bom DOR 111(110), Oobind Lakshuman v. Barayan Mcreshraf- 
(1695) 1895 Bom P J 129, Mancha Kasan v. Amtha Eira. 

(1920) AIR 1920 Cal 22 (24) . 54 Ind Cas 1, Krishna Prasad v. Dhirendr* 


Bath. 

(1860) 7 Cal L R 424 (427, 428), Joobraj Singh r. Buhoona Alumbasee 
Koer. 

(1877) 1 Cal L R 252 (253), Gin Dhau Smgh v. Bam Kishore Param 
Singh. 

(1897) 1 Ca! W N 260 (262), Saral Kumar Dasi v. Jagat Chandra Beg/. 
(1876) 25 Suth W R 91 (94), Abdool UeUm v. Shaikh Astenloollah. 
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This was considered to be harsh,* and the clause was amended so 
as to make time run from the date of the final order on the applt. 
cation. As to the retrospective effect of the amendment, see the 
undermentioned case.* 1 

In order that the clause may apply, the following conditions are 
necessary 

1. the application must bo one for execution or to take a step-in-aid 
of execution , 

2. the application must bo in accordance with the law , 

3. the application must be made to the proper Court ; 

4. there must be a final order on the application. 3 

The clause will apply only where thero has been an application. 
Hence, where no application has been made to any Court but there 
has been simply a payment made to the decree-holder out of Court, 
there is nothing to attract the operation of this clause 4 

(1876)25 Suth W B 546 (517), Rajah Ntlmony Si ugh Deo Bahadoor v. 
Ntfcomnl Tttppadar. 

(1875) 23 Suth W R 282 (282), Fan Dakhsh Chotrdhry \ Sadut Alt Khan. 
(1874) 22 Suth \V R 512 (515) 14 Bens L R 143 (r B), Eshan Chander 
Rose v. Prannath Nag 

(1874) 21 Suth W R 147 (147, 148), Ttunlur Singh \. Madho Lall 
(1681) 5 Ind Jur 72 (72), Yxjxyarayudu v. Thalhaiyya. 

(1891) 1894 Pun Ro No 89, Sardar v. Fatteh Chand. 

(1894) 1891 Pun Ro No. 106, Ghulam Jxlanx v. Yusuf Shah. 

(1882) 1682 Pun Ro No 151, 3U. Ant Ribx v. Gaud a Hal. 

(1925) AIR 192G Mad 1178 (1180) 60 Mad 49 98 Ind Cas 15C, Krishna 
Paltar v. Seetharama rattar. 

(1923) AIR 1923 Mad 666 (G87) 75 Ind Cas 469. rarlhasai athx Chcttx \. 
Abdul Rah tin an 

<1920) AIR 1920 Mad 86 (87) 58 Ind Cas 53G, Rangachanar x Subra. 

manta Chetty 

(1881) 7 Mad 80 (82), Sabhanatha \ Lakshin i 

(1931) 1931 Mad W N 413 (114), llaghaia Ayyangai v Kale tan Cheltiar. 
(1875) 8 Mad II C R 97 (93), Naranappa .tiyan \. Banna Aminat. 

(1375) 8 Mad II 0 R 105 (107), Maliafalshmi Aminat v. Lakshmx Atnmal 
(1932) AIR 193-1 Oudh 113 (149) 7 Luck 590 137 Ind Cas 70S [V B), Ram 
Dharose v Ramtnan Lai 

(1921) A I R 1921 Pat 570 (578) 3 Tat 596 73 Ind Cas 7CG, Ml Bhag- 
xcanta Kucr v Zamir Ahmad. 

(1929) AIR 1929 Ring 152 (153) 117 Ind Cas 578 7 Ring 132, Somasun- 
daratn Chethar v. Ma Shite Thil 
(1912) 14 Ind C is 335 (337) (Lnb), Ram Das x Kanshx Ram 
(1912) 13 Ind Cas 1S9 (190)(Cil), Had an Mohan Day x Gangachandra Ray 
(1911) 9 Ind Cas 213 (215) (Cal). Morhai Mand.il \ ileseruddin Vollah 
(1909) 3 Iud Cas 336 (337) (Cil), Raj Dehart Chakratartt \ Kahhar Gupta 
2. (1914) AIR 1914 Mad SM (3-5) 38 Mad C95 23 Ind Cas 533, Abdul 
Nadir Roicther \ hrxshna Malamal A air Namaran 
2a (1930) AIR 1930 I'll 207 (207) 127 Ind Cas 572. Saj-anx Pa’ra \ Damo- 
dar Kar (\\ here the decree is not time hatred on Dt Jan 192^, the 
claure applies although the pre\iou> application was Kfcre that date ) 
8. (1932) AIR 1932 Oudh 148 (149) 137 Ind Cas 70i 7 Luvk SX) (F B), 
Ram Bkorov \. Ram man I.al 

(1936) AIR 1936 Rang 271 (272) 163 Ind Cas 403 14 Rang 550. irjuniaa 
Bijtimalals L' ha l*a 

4. (1931)A I R 1931 Oudh 350 (357) 132 Ind Cas 797 7 Luek 3», Mala 
Deen v. ill. KauftUa 
Sec nl o Koto 121 infra. 


Article 182 
(Clause 5) 
Note 51a 
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Article 182 
(Clause 5) 
Notes 5la-52 


Similarly, a suit to set aside an adverse order against the decree- 
holder in a claim case cannot save limitation under this clause . 8 

32. "Application in accordance with Jaw.”— The word "law” 
in the expression "application in accordance with law" means not 
only the law to be found in the Code of Civil Procedure, but the 
whole body of law in general applicable to such application. 1 

An omission to conform to any of the requirements of the law in 
regard to the particular application may, in one sense, be said to 
render the application not one in accordance with law. This however 
is not the view adopted by the generality of decisions. An examina- 
tion of the cases shows that in order that an application may be 
considered to be in accordance with law, two elements must exist — 

1. the application must be one asking the Court to do something 
which, by law, that Court is competent to do\ and 

2. apart from the question of competency of the Court to grant 
the relief claimed, it must be possible for the Court, on the 
particulars furnished by the applicant in his application, to 
proceed to grant the relief claimed. 

1. Competency to grant relief . The leading case on the point is 
Chattar v. Nawal Singh, * where the High Court of Allahabad 
observed as follows . 

" I think the term "applying in accordance with law" must 
mean applying to the Court to do something in execution which, 
by law, that Court is competent to do. I do not think that it 
means applying to the Court to do something which, either to 
the decree-holdei’s direct knowledge in fact or from his presumed 
knowledge of the Jaw, he must have known the Court was 
incompetent to do." 

This view has been followed in numerous cases. 3 An executing 
Court, for instance, is not competent to grant a relief no t granted by 
5 (1889) 17 Cal 2G8 (271), Ilagliuna>uZan Pershad v. Bhugoo Lull, 

(But see (1923) AIR 1923 Oudh 9 (12) : C9 Ind Cas COO : 20 Oudh 
Cas 71, Sheo Ham v. Ham Baroscy. (Submitted not correct )) 

Note 52 

1. (1937) AIR 1937 Pat 522 (523) . 1?1 Ind Cas 99, Firm Johar Mai Farm 

Ram v. Bmdestiart Prasad Singh. 

(1923) AIR 1923 Oudh 9 (13) : 26 Oudh Cas 71 : G9 Ind Cas CCO, Sheo Dam 
v. Ram Bkarosey. 

[See also (1890) 13 All 211 (213) : 1890 All W N 230, Bans* v. Sihree 
Mai.) 

2. (1889) 12 All 64 (65) : I860 All W N 200. 

" . - T. . — <.«-•>' r-... . ... jParuu Ram 

iy against tbfr 
i father is not 
dec opphes lor 

application so 

made for execution is not one in accordance with law, inasmuch as the 
Court is not competent to grant the relief prajed for bysirtueoit 

(1939) AIR 1939 All 57 (58) : 180 Ind Cas 403 • I L R (1939) All 07. S*ta 
Ham Hat v. Madho Prasad. 
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the decree or which is prohibited by laic. Thus, Soction 28 of the 
Provincial Insolvency Act prohibits any proceeding being taken 
against a person who has been adjudicated an insolvent, except with 
the leave of the Court. Similarly, under Section 58 of the Civil 
Procedure Code, a judgment-debtor who has once been arrested in 
execution of a decree and released from detention under that Section, 
cannot bo re-arrested in execution of the samo decree. Again, 
Section 3 of the Limitation Act provides that every application 
made after the expiry of the period of limitation prescribed therefor 
shall be dismissed. An application for a lelief not gianted by the 
decree (see Note 53), or which is barred by limitation (see Note 55), or 
for the ro-arrest of tho judgment-debtor who has been released from 
detention under Section 58 of tho Civil Pioceduiu Code (see Note 54), 
or against an adjudicated insolvent without the leave of the Court 
(see Note 54), cannot therefore be considered to be one in accord- 
ance with law within the meaning of this Article. See also tho 
undermentioned case ** 

2. Relief not possible to be granted for want of paittculars It 
is obvious that, in order that the Com t may net upon an application 


(1906) 28 All 387 (389) 3 All L Jour 143 1906 All W N 54, Langtu Pande 
v. Baijnath Saran r a nde. 

(1905) 1 Nag L R 61 (63), Khet Singh v. Onlar Seth. 

(1931) A I R 1931 Pat 274 (275): 10 Pat 163 . 131 Ind Cas 815, Durga 
Prasad Sahu v. ill. Poudharo Kuer. (Relief, though granted by 
decree, could not he given owing to subsequent orders ) 

(1922) AIR 1922 Pat 1S3 (191) : C7 Ind Cas 533 : 1 Tat 651, Amnt Lai v. 
iturlidhar. 

(1926) A I R 1926 All 345 (315, 846) 93 Ind Cas 292, Bavtraj v 3 It. 
Uniraji (Application to Court without jurisdiction is not one in 
accordance with law ) 

(1910) A I R 1916 Mad 728 (730) TO Ind Cas 707 39 Mad 023, rararfara;a 

A/wdnli v 37«r«(7esfim 1‘illat (An application made to a Court hav- 
ing no jurisdiction will to treated as waste paper, and such an appli- 
cation to such a Court i» also of no \aluc in the c\o of I iw ) 

(1926) A I R 1920 All 95 (100) 43 All 46S 90 Ind Cas 939, Shto Prasad % . 
Jill. Naraim Bat (Do ) 

Chandra Kanta. 


id. 

N 132, ilunatrar 

(1918) AIR 1918 Rom 230 (237) 4G Ind Cas 56 . 12 Rom 420, Janardan 
Got ind v Naragan Knshi.a]i. 

(1906)33 Cal 667 (S71) 4 Cal L Jour 141. Tuma Chandra 3/nrrfjf T 

Iladha Nath Das. 

(1909) 1 Ind Cas 57 (59) (Cal), Manorath Das v Amlica Kanta Best. 

[S« also (1831) 4 All 34 (35) 1331 All W N 123. iluhamnod Ur,ar 
v. A'amiia Vnbu 

(1922) A I R 1922 Cal 44 (4%) 61 Ind Cas 571. Sadaya CharJra Jana 
v. Parrsh Nath Ghost ) 

[But »ee (1925) AIR 1925 Oudh 77 (7S) 79 Ind Css 8=0, Pu.fra 
Prafah SinyA \ Shto Prasad Application for relief that 
could not to printed h\ the Court under ll e lor a rd< lehef 
that they could le granted ht’d ere m acc» rdance with Mvr )} 
3a. (1SS5) 10 Pom 91 (93), Chatur Khushalehai d v. MahaJu ( tn app'ieatien 
fori id Jen tv Section 22 of the IVkVhan Agicultun-U' Relief Act.) 


Article 182 
(Clause 5) 
Note 52 
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Article 182 
(Clause 5) 
Note 82 


for relief, sufficient particulars must be stated therein to enable it to 
do so. Otherwise, it cannot be said to bo in accordance with law. 

In the case of applications for execution, Order 21 Rules 11 to 
13 of the Civil Procedure Code specify the manner in which such 
applications should be made, the particulars necessary to be stated 
and the documents that should accompany the application. But it is 
not every omission to comply with the said Rules that will disable 
the Court from proceeding with the execution. The omission to give, 
for example, the number of the suit or the date of the decree as 
required by clauses (a) and (c) of sub-rule 2 of Order 21 Rule 11, 
will not disable the Court from proceeding with the execution of the 
decree. On the other hand, the omission to give, as required by 
Rule 13 of Order 21, a description of the property sought to be 
attached, or the omission to state the mode in which the assistance 
of the Court is sought, as required by clause (]) of Order 21 Rule 11 
sub-rule 2, may make it impossible for the Court to proceed to 
execute the decree. 

In the latter case, clearly, the application cannot be considered to 
be one in accordance with law. 4 In the former case, that is, where 
the omission consists of particulars which are required to be given 
by Order 21 Rules 11 to 13, but which do not prevent the Court 
from proceeding with the application, there is a difference of opinion 
among the High Courts. In Gopal Sah v. Janki Koer , 6 Mr. Justice 
Prinsep observed as follows : 

"It was not an application in accordance with law, because it 
did not fulfil the requirements of the law. No Court can do 
otherwise than determine that fact. To find that what the law 
requires on matters of form need not be complied with to male 
an application one m accordance with law, seems to me to 
allow a transgression of the law and yet to find that it has been 
complied with." 

This view has however not been shared m the generality of cases. 
The test generally applied is, ' Could the Court have proceeded with 
the execution notwithstanding the defect?’ If it could, then the 
application can be considered to be one in accordance with law, but 
not otherwise.® In Ptlambar Jana v. Damodar Gachait, 1 Mr. Justice 
Suhrawardy observed as follows : 

4 (1918) AIR 1918 Mad 1090 (1093) : 40 Mad 949 : 38 Ind Cas 136, Nottsa 
Ptllat v. Ganapathia Filial. , 

(1938) AIR 1933 Pat 75 (75) : 174 Ind Cas 355, Laehmt Prasad v. Aflpw 
DeoOjah. R . 

(1931) AIR 1931 Nag 154 (155, 156) : 28 Nag L R 7 : 131 Ind Cas 691 (* »}• 
Gulamah v. Majkumar Chatterji. 

5. (1895) 23 Cal 217 (223). ' . 

0. (1934) AIR 1934 Bom 307 (310) • 153 Ind Cas 273 : 59 Bom 1, Pamgopu 
SJir»ramy Pamgopal Dhutada. . 

(1937) AIR 1937 Ondh 233 (235) : 167 Ind Cas 34 : 13 Luck 162, Chandra 
T. Kamla Prasad. 

See also Notes 53 to 72, \ nfra. , 

7 (1926) AIR 1926 Cal 1077 (1091) . 63 Cal 661 : 98 Ind Cas 166. (20 Cal »»» 
and 16 Mad 142, Relied on ) 
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“The conclusion at which I have arrived is that the expression 
‘in accordance with law' in Article 182 clause 5 should be taken 
to mean that the application though defective in some parti- 
culars was such upon which execution could be issued. If the 
omissions were such as to make it impossible for the Court 
to issue execution upon it, as was the case in Asgarah v. 
Troilokyanath Ohose 8 where the list of the properties to be 
attached and sold was not supplied with the application for 
execution, it should bo held that such an application is not in 
accordance with law. But where the application is such as to 
enable the Court to tako further steps m execution, it cannot 
generally be said that such an application, if not defective in 
material and substantial matters, is an application not m 
accordanco with law." 

It would follow from tho above discussion that the applicability 
of the test referred to above for seeing whether an application is or 
is not in accordanco with law has to be determined with reference to 
the facts and circumstances of oach case 9 It is, however, necessary 
to remember that the question whether an application is in accord- 
ance with law must bo determined with regard to what the law 
requires to bo done at the time the application is made. It is not 
permissible to consider what the law requires to be done after the 
application is made, 10 and a valid application which is in accordanco 
with law at tho time it is mado cannot be invalidated by any subse- 
quent act of default by the decreo-holdor. 11 
8. (1690) 17 Cal C37 (C39) (F B). 

9 (1898) 25 Cal 591 (597) 2 Cal W N 550 (F B). Oopal Clinnder Manna v. 
Gosmn Das Kalay 

(1926) AIR 1926 Cal 1077 (1060) 53 Cal CC1 98 Ind Cas ICG, Pitambar 

Jana v Damodar Qachait 

(1931) AIR 1934 Horn 307 (310) 153 Ind Cas 273 59 Bom 1, P.amgopal 
Skrtram v Pamgopal Dhulada 

(1919) AIR 1919 Lah 95 (96) 49 Ind Cas 982, Kanji Mai \ . K\dar Nath 
(1933) AIR 1033 Sind 311 (343) 27 Sind L R 311 117 Ind Cas 470, Dev- 
raj Multani Sahai v Fateh Chand Ham Chand 
(1922) AIR 1022 Sind 29 (30) 05 Ind Cas 11 15 Sind L R 156, Siih.jram 
Tahtlram v. Toner 

(1925) AIR 1925 Oudh 399 (400) 60 Ind Cas 591 23 Oudh Cas 332, Durga 
Prasad Singh v Johhoo Pam 

10. (1918) AIR 1918 Pat 547 (548) 17 Ind Cas 993. Arjun Sail. \ Lai han. 

(23 Mad 557 and A I R 1919 All 212. Followed) 

(1920) AIR 1920 Cil 172 (172) 55 Ind Cis 231, Aptapuldin Ahmed v 
Jogtndra Fora m Te wan. 

11. (193S) AIR 1939 Tat 513 (51 1) 178 Ind Cas Cil. Kameshtrar Prasad Smgh 

v Lain 2/aJ (Failure cl decree holder to get mistake in certificate of 
non-sati'fiction of decree corrected ) 

(1935) AIR 1935 Nag 1 (2) 153 Ind Cas 955 31 Nag L R 126. Fiftrasao r. 

Ml. Khatrunnissa (Failure to file succession certificate.) 

(1927) AIR 1927 Pat 321 (325) G Pat 110 104 Ind Cas 216, Mt Anha 
Ddn v. .Vnfcfl&ir J’rnsaJ j t Failure to produce succession certificate.) 
(1937) AIR 1937 Oudh 233 (235) 1C7 Ind Cas Si 13 Luck 1C2. CAandila 
v A'atnta Prasad (Opti-aon to produce copies ordered to l* prod aced 
under Rules IS" and 1S6, Oudh Ciul Rules ) 

(1S93) 1C All CG (29) 1993 All W N 197. Mongol Khan \ Salim u Ua\ 

Khan ( Ippln-ation umccorapauied b» bueees-ion certificate ) 


Article 182 
(Clause 0) 
Note 52 
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Article 182 
(Clause 5) 
Notes 52-53 


It is also to be remembered that tho determination of the 
question whether an application is in accordance with law does not, 
in any way, depend upon tho result of the application on the 
merits. 18 

53. Application for relief not granted by decree. — Execution 
implies the activity of Courts in assisting the decree-holder to 
realize the fruits of his decree} Where, therefore, the docree does 
not grant a particular relief, the executing Court is not competent to 
grant it. An application praying for a relief not granted by the decree 
is therefore ono not in accordance with law. ,a In Bando Krishna 
Kanbargi v. Narstnha Konher , 2 Mr. Justice Chaudavarkar observed: 
“If tho person entitled applies for execution in a mode and 
for a relief outside the decreo, the application is not in accord- 
ance with law, for the plain reason that the decreo of which 
tho execution is sought is not in reality the decree to which the 
application professes to relate, but some other decree, one not 
existing, and therefore, incapable of execution according to law. 
The decree in such a caso not existing, the application made as 
to it shares its fate and is treated as non-existent." 

In RamaJcrishna Kadirvclusami v. Eastern Development 
Corporation , 3 where in n suit on a mortgage there was a decree 

(1893) 1893 Pun Rc No 54, Sobba Singh v. Fait a (Execution application 
by heir of deceased decrco-holder unaccompanied by a succession certi- 
ficate.) 

(1920) AIR 1920 Cal 172 (172) : 55 Ind Cas 231, Aftapuddin Ahmed v. 

J ogendra Narain Tcwan. 

[Sea also (1932) AIR 1932 All 484 (484) : 139 Ind Cas 201, Dambar 
Lai v Chand Mai.] 

12. (1927) 52 Mad L Jour 1 (2) (R i c) Critical Note on 53 Cal CC4 : A I R 1926 
Cal 1077 : 93 Ind Cas 1G6, Pitambar Jana v. Damodar Gachait . 
(Result of application is not the test.) 

(1897) 24 Cal 778 (783) . 1 Cal W N G76, Adhar Chandra Dass v. Lai 
Moliun Das. 

(1912) 17 I. 0 210 (213) : 37 Bom 42, Bando Krishna v. Narsinha Konher. 
(1937) AIR 1937 Oudh 233 (235) : 167 Ind Cas 34 : 13 Luck 1C2, Chan - 
dika v. Aamla Prasad. 

(192C) AIR 1926 Oudh 616 (617) : 93 Ind Cas 33 : 1 Luck 5C9, Gobardhan 
Dass v. Jang Bahadur. 

(1922) AIR 1922 Pat 597 (597) : 1 Pat 609 : G9 Ind Cas 60S, Gobardhan 
Das Dwarla Prasad v. Sahschandra Bat. 

(1909) 4 Ind Cas 1154 (1155) : 3 Sind L R 171, People's Bank of India v. 
Mahomed All 

(1926) AIR 1926 Pat 160 (161) • 90 Ind Cas 847, Jogendra Prasad 
Narayan Sinlia v Mangal Prasad Sahu. 

Note 53 

1. (1893) 13 Bom 237 (239), Pandharinath Bapuji v. Lilaehand Hatibhai. 

(1909) 4 Ind Cas 1154 (1155, 1156), • 3 Sind L R 171, People’s Bank of 

r - J ai. nr rest of legal representa- 

Jn accordance with law, 

’ .* W R No.95,Conya Bam 

v.JUi. Luigi. 

[See also (1899) 1 Bom L R 84 (86), Krishna v. Vtthal] 

2. (1912) 17 Ind Cas 210 (212) : 87 Bom 42. 

3. (1918) AIR 1918 Mad 396 (397) : 43 Ind Cas 637. 
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against the mortgaged property but no personal decree'' against the 
mortgagor, and the decree-holder filed an application for the attach, 
ment and sale of non-mortgaged properties of the mortgagor, the 
High Court of Madras held that the application was not one in 
accordance with law. Their Lordships observed : 

“Under the Limitation Act, the application must be one to 
execute a decree; hut, if that decree is non-existent, there can 
be no application m accordance with law. We are unable to 
hold that the nature of the relief is immaterial so long as the 
tabular form is properly filled up." 

See also the undermentioned cases. 3 * 

A contrary view, namely, that an application even for a relief 
not granted by the decree may be one in accordance with law, has 
been held in the undermentioned case. 1 It is submitted that this 
view is not correct. 

■Where some of the reliefs claimed in the application are granted 
by the decree, and some not, the application in so far as the former 
reliefs are concerned, would be in accordance with law, though as to 
the latter it would not be so. 5 

54. Application against person against whom execution 
could not issue. — An application for execution in a particular 
mode against a person who cannot, in law, be so proceeded against, 
cannot, as has been seen in Note 52 ante, be considered to be one 
in accordance with law. Thus, an application for execution against 
a discharged insolvent judgment-debtor, 1 or an application for exe- 
cution against an adjudicated insolvent without the leave of the 
■Court* is not odg in accordance with law Similarly, an application 
for execution against a judgment-debtor who is dead on the date 
of the application, 5 or for the re-arrest of a judgment-debtor who 

3a (1905) 27 All 019(631) 2 All L Jour 376 : 1905 All \V N 132, Munaxcar 
Unwin v. Jam Bijax Shankar. 

(1901) 1901 run Ro No. 99, Sr» Bam v. Ifajiuddm. 

4, (1917) AIR 1917 Mad 623 (C23) • 35 Ind Cas 614, Bamchandra Baidu v. 

TtTtijxKht Naidu. 

5. (1913) 17 Ind Cas 210 (212) . 37 Bom 42, Bando Krishna v. Baraamha 

Xoither. 

Note 54 

1. (1924) AIR 1924 Rom ISO (181) 77 Ind Cas 747, Ghaiuliamdai Dallrwftno- 

das v Sfotichand Itoralchand. 

(1939) AIR 1939 Mad 195 (196), Bagaratnam Pxllat v Ramastcam Iy*r. 

2. (1939) AIR 1939 Mad 195 (196), Bagaratnam Pillax v. Ramartramt Iyer, 

(1936) AIR 1936 Mad 2S4 (2S6) 59 Mad 759 162 Ind Cas 376. Jagdison 

JVIoi ' Narayanan Chittiar. (An execution petition filed alter the 
institution of insolvency proceedings without the leave of Insolvency 
Court cannot be said to be an application in accordance with law ) 

S. See Note 85 i nfra. 

(1934) AIR 1934 AH 463 (4C4) 56 AH 463 14S Ind Cas 1131. Rarrlalt v. 
!?ir Bhadartnan Tetron 

(1934) AIR 1934 l'cm 215 (216) : 153 Ind Cm 1S1, 2fa*i;«2a!«i Kash » Bath 
t. randurang Jayaram. 

(1903) 13 Mad L Jour 37 (37) (S B C). 
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Article 182 
(Clause 8) 
Notes 84- 55a 


has been already released from detention under Section 58 of the 
Code of Civil Procedure, 4 is not one in accordance ■with law. Bat 
a judgment-debtor, who has been arrested and released pending 
insolvency proceedings under the provisions of the Insolvency Act, 
is not exempted from re-arrest after the obstruction is removed, and 
therefore an application for the re-arrest of the judgment-debtor 
under such circumstances cannot be said to be not one in accordance 
with law. 6 


55. Application barred by limitation. — As has been seen in 
Note 52, ante, 'law' means the whole body of law applicable to the 
particular application in question. An application for execution 
which is barred by limitation cannot be said to be in accordance 
with the provisions of the Limitation Act governing such appli- 
cations and cannot therefore be considered to be one ‘in accordance 
with law.' 1 In Neelmoney Singh v. Ramjeebun , 2 their Lordships of 
the Calcutta High Court observed as follows : 

" The application mentioned as a starting point for a period 
of limitation in Article 179 clause 4 of Schedule II of the 
Limitation Act of 1877, must be an application ‘in accordance 
with law.’ In this case the application of 16tb February 1877, 
from which it is contended that the period should be computed, 
was not ‘in accordance with law,’ as it was made after the 
period prescribed by the law then in force. It cannot therefore 
constitute a fresh starting point for limitation.” 


53a. Application in respect of person or property outside 
jurisdiction. — A, a decree. holder, applied for execution against 
B, the judgment-debtor, and stated in his application that B was 
residing within the jurisdiction of the Court and had also moveable 
property within such jurisdiction. This was found to be untrue 
and the application was dismissed. It was held that the application 
could not, by reason only of the said facts, be considered as not in 
accordance with law. 1 The Court observed as follows : _ 


(1897) 7 Mad L Jour 310 (310) (n I c), Critical Note on 19 AU 337, Madho- 
Prasad v Kesho Prasad , 

(1897) 19 All 337 (339) 1897 All W N 75, Madho Prasad v. Kesho Frasaa. 
[But *ee (1893) 17 Mad 76 (78) : 4 Mad L Jour 8, SamiorwM *• 
Chockahnga Ckettiar. (Following 6 Mad 250 and 10 Cal oil •) 
(1933) A t R 1933 Cal 684 (687) : 149 Ind Cas 1024, Abdas Sailor v. 
AfnAtn* Mohan Das ] 


4. (1889) 12 All 64 (65) : 1889 All W N 200, Chattar v. Neioal Singh. 

6, (1910) 8 Ind Cas 743 (745) . 33 All 279, Sura] Dm v. Mahahxr Prasa . 
(25 Bom 652, Followed, 12 Cal 652, Not followed.) 


Note 85 


, . .. o-rkleet. 


1. (1881) 8 Cal L R 335 (336). 

Note 55a . . 

L. (1933) AIR 1933 Sind 78 (81) : 142 Ind Caa 489 : 27 Sind L R 109, Aeitraj 
sing Jlamstng v. Achrajram Sahnt. (6 Cal 513, Followed.) 
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"Assuming for a moment that the averment that the judg- Article 182 
raent-debfcor was in Karachi and bad moveable property m his (Clause fl) - 
possession in Karachi was not true, still the Court was not Notes 55a-55b 
asked to do that which it was not competent to do Tho Court 
was asked to attach property within its jurisdiction, which it 
was peifectly competent to tho Court to order If it had been 
proved by the judgment-debtor to tho satisfaction of the Court 
that there was, as a matter of fact, no property within its 
jurisdiction to be attached, tho applicant would not have been 
able to secuie effective execution of Ins decree. But that would 
not vitiate the validity or legality of tho application for execu- 
tion as such. An application is what the applicant asks tho 
Court to do; not what it might turn out to he in the light of 
the evidence recorded subsequently in connexion with another 
matter.” 

Where an application for the attachment of property bona fide 
believed to belong to the judgment-debtor was made, it was held 
that the fact that, on inquiry it turned out that the property did 
not belong to the judgment-debtor, will not render the application 
not one in accordance with law 1 

55b. Application for transfer of decree to non-existent 
Court or to Court without jurisdiction.— An application to Court 
A for tho tiansfer of a docreo to Court B which has no jurisdiction 
to execute such deciee is not an application in accordance with law. 1 
The reason is that a Court is not competent to transfer a decree to 
another Court which has no jurisdiction to exocuto the decree, and 
that an application to a Court to do that which it is not competent 
to do is not ono in accoidanco with law Accoidmg to the High 
Court of Madias, those cases must bo distinguished from a. case 
where a Court is asked to transfer a decree for execution to a Court 
which doeT not exist at all, and tho application in the latter case 
would be one in accordance with law® Their Lordships observed 
as follows . 

"This is not, wo think, tho same as applying for transmission 
to a Court which docs not exist but which the petitioner 
wrongly believes to exist. That is a mistake of fact in our 

opinion Theic is no ground for holding that tho decree- 

holder was oppl> mg for transmission of his decrees for execution 
to a Court without jurisdiction to executo them It is not 
disputed on bclnlf of tho appellants that tho decree-holder 

2. (1S95) 1S95 Tun Re No. 0, Prabh Sin-jh Y. Hal Ktsben 

Note 55b 

1 , (1930) A I R 19 39 All 57 (5») 1 L R 1939 All 97 1M) Ind Cas 403 Sita Earn 

JJ.it v JJa.fJjo Fraud 

(10-22) K I R 1*>22 Tat 1VJ (192) 1 Fat 051 C7 Ind Cas 53*. Jnni Lai x. 

MurltJhar. — 

(1932) Allt 1932 Fat SOU (310) 11 Fat 7s5 142 led Cas 155 St: 1 1 Fraud 

SJinluJ y. Da'u ImI SftiiUI. 

2. (193U) 193*> Mad \V N 11 (12), Shanthtppa t. Esu-ar t[-rc. 



Article 182 
^Clause 5) 
Notes fl8b-86 


2516 APPLICATION FOR EXECUTION OF DECREE OR ORDER 

wanted his decrees to he transferred to the Bellary District.so 
that they could be executed. He wanted them to be transferred 
to a Court with jurisdiction to execute them. The sole mistake 
which he made was not a mistake of law but a mistake in the 
description of the Court to which he requested that his decrees 
might be transferred." 

It is difficult to see, however, how the knowledge of the decree, 
holder or his belief would affect the question whether the application 
was or was not one in accordance with law. 

56. Unstamped applications and applications without the 
payment of court-fees necessary. — It has been held by the High 
Court of Madras in Ramaswami Ayyan v. Sesha Aiyangar, 1 that the 
affixing of an insufficient stamp on the application for execution did 
not render the application illegal and that it would, consequently, 
give a fresh starting point of limitation. In Krishnayya v. Sriramulu * 
the same High Court held that an unstamped execution application 
was not necessarily one not in accordance with law. Neither of these 
decisions made any reference to the provisions of Section 28 of the 
Court-fees Act, 1870, which enacts that no document which ought 
to bear a stamp under the Act shall be of any validity unless and 
until it is properly stamped. 

■Where a decree for partition provided that the plaintiff was not 
entitled to execute the decree unless he paid the full court-fee on the 
claim made by him m his suit, and the plaintiff applied for execution 
without making any such payment, it was held by the High Court 
of Bombay that the application could not be said to be one not in 
accordance with law by reason of such non-payment. 3 The Court 
observed : 

"It was within the competence of the Court to order partition 
on court. fee being paid as directed by the decree .... Upon 
the plaintiff's application it was competent for the Court to 
order that the execution should begin on court-fee being paid 
within a certain date/' 

This view has been dissented from by the Court of the J udicial 
Commissioner of Sind. 4 In that case a decree was passed in a suit 
falling under Section 11 of the Court-fees Act, 1870, for a larger 
amount than was claimed in the plaint, and without paying the extra , 
court -fee as required by that Section, the plaintiff applied for execu- 
tion. It was held that the application was not one in accordance with 
law, the reason given being that Binco it was not the duty of any 
Court to execute the decree where the deficit court-fee was not paid, 

Note S6 

1. (1833) G Mad 181 (182). 

2. (1028) AIR 1028 Had 142 (142) : 10C Ind Cas 485 

8. (1000) 5 Ind Caa G01 (G02) • 34 Bom 180, Nothu Dai Kvrsandas v. Pranjt- 
tan Lalehand. 

4.(1937) AIR 1037 Sind 103 (110) : 31 Sind L R J4 : 170 Ind Cu 493, 
Lakhmi Chond Ghandamal v. Firm OoXaldat Danchordat. 
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the application could nob be said to have been made to the proper 
Court at all as explained in Explanation II of the Article. 

57. Application for relief in mode not permitted by law.— 
An application for a relief, even though granted by the decree, in a 
mode which the law does not permit, cannot be said to be one in 
accordance with law. 1 Thus, where the decree itself directed the sale 
of the property in suit, and the application was for the attachment 
of the said property, the High Court of Madras 2 observed : 

“An application for attachment of certain property cannot be 
treated as an application to execute a decree which directs the 
sale of that property. As pointed out in Jogemaya Dassi v. 
Thackomoni Dassi, 3 the properties attached being mortgaged 
properties could not be brought to sale under the attachment, 
and the attachment must therefore be treated as ineffective and 
infructuous." 

An application for execution against the legal representatives of 
the deceased judgment-debtor, by arresting and imprisoning them, 
has been held to be not one in accordance with law, on the ground 
that the legal representatives are not liable to be arrested and 
imprisoned for debts duo by the deceased judgment-debtor. 4 

58. Application in respect of decree incapable of execution. 
—It was held in the undermentioned case 1 that an application for 
execution of a decree at a time when it is incapable of execution 
cannot bo considered to bo one in accordance with law. The decree 
in that case was one falling under Section 11, Court-fees Act, and 
was held incapable of execution until the additional court-feo was 
paid. This latter view has not been followed in other cases (see 
Note 5G ante). 

58a. Application for execution of conditional decree without 
performing condition. — It has boen 6een in Note 32 ante, that 
thero is a conflict of opinion on the quostion whether a decreo on 
condition that tho plaintiff docroo-holder should before execution 
pay n certain sum of money, is a dccreo that is immediately capable 
of execution. According to tho High Courts which have taken the 
view that tho decreo is immediately capable of execution, an appli- 
cation for execution of such decree without performing the condition 

Note 57 


S. (1S9G) 21 Cal 173 (150) 

4. (1909) 1 led Cas 953 (959) (Lah). Paichand t Jhandt Khan 

[Ste also (1937) AIR 1937 Fat 522 (523) 171 Ind Cas 99. Firm 
Johar ]Sal~Faran iiim v Bindestrars Prasad (Decree net 
binding on 6ons — Application for arrest ol sons )] 

Note 53 

1. (1937) AIR 1937 Sind 103 (110) 31 Sind LRU 170 Ind Caa 193, 
LaUivncAanJ UJiandafnl t. Firm Gohaldas Itarehcrdas. 
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cannot be said to be not in accordance with law by reason of the 
non-performance of the condition. 1 

59. Application not accompanied by certificate required by 
law. — It was held in Manohar v. Gebiappa? that an application for 
execution not accompanied by the Conciliator’s certificate as required 
by the Dekkban Agriculturists' Relief Act, 1879, was not one in 
accordance with law. This view has however been dissented from in 
a later case of the same High Court and it has been held that such 
an application, if it is otherwise in accordance with law, does not 
become one not in accordance with law by reason of the fact that 
the certificate does not accompany it. 8 

Section 29 E of the Bombay Gujarat Talukhdars* Act, 18S8, 
provides that on the publication of a notice under Section 29B, no 
proceeding in execution shall be instituted or continued until the 
decree-holder files a certificate from the managing officer that the 
decree claim has been duly submitted or until the expiration of a 
specified period. In Hargovind v. Naja Sura? it was held that an 
application not accompanied by such a certificate was nevertheless 
one in accordance with law. A contrary view was expressed by 
Mr. Justice Marten in the same case. In the undermentioned case, 
the Sind Judicial Commissioner’s Court expressed its preference to 
Mr. Justice Marten’s view. 


The failure to produce a succession certificate along, with an 
application for execution made by the legal representatives of a 
deceased decree-holder will not, according to the cases noted below, 


render the application not one in accordance with law, the reason 
being that the Court was in such cases not prohibited from 
entertaining tho application, but only from proceeding with the 


execution of the decree. 


Rote 58a 


tier. 

hamatbi. 

'ajagopala 


(1035) AIR 1935 Pesh 129 (1301 . 158 Ind Cas 517, Budhu Bam v. Mushtaq 
Shah. 

Note 69 

1. (1881) 6 Bom 81 (32). . 

2. (1915) AIR 1915 Bom 40 (47) . 28 Ind Cas 493, Sadashiv Tenlap v. Bar- 

sing Iiao 

3. (191B) AIR 1918 Bom 73 (75, 76) . 47 Ind Cas 720 . 43 Bom 44. 

4 (1937) A I R 1937 Sind 103 (110) : 31 Sind L R 14 : 170 Ind Cas * •». 

Lakhmichand Ghandamal v Firm Gokaldas Banchordas. 

5. (1891) 20 Bom 70 (78). Balkishan Shi tea Bales v. W agar sing. 

(1935) AIR 1935 Nag 1 (2) 153 Ind Cas 955 : SI Nag L R 120. JW-JM 
t Jl ft Khairunntssa. ... ..jl: 

(1927) AIR 1927 Pat 321 (325) : C Tat 410 : 101 Ind Cas 213, Mi.w 
Atsha v. Mahabir Prasad. 

(1893) 1893 Tan Rc No 51, Solba Singh x. Fatta. _ ... 
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60. Omission to sign or verify application. — Sub-rule 2 of 
Rule 11, Order 21, Civil Procedure Code, requires that every appli- 
cation for execution should be signed and verified by the applicant 
or by some other person proved to the satisfaction of the Court to 
be acquainted with the facts of the case. An omission to verify the 
application is only an immaterial defect which will not vitiate the 
application 1 There is a difference of opinion as to whether an 
omission by the decree-holder to sign the application is a material 
defect vitiating the application In the undermentioned cases 3 an 
application neither signed nor verified by the decree-holder but 
which was signed by his vakil who, however, did not profess to be 
acquainted with the facts of the case, was held to be not in accord- 
ance with law. Where an application was signed only by the pleader 
of the party and he was acquainted with the facts of the case, it was 
held that the application was not vitiated* An application presented 
by a Mooktear on behalf of all the judgment-creditors, one of whom 
had signed it, the names of the rest having been appended thereto 
by the Mooktear, was held by the Calcutta High Court to be one 
on behalf of all the judgment-creditors, especially where no objection 
to the form of the application was taken by the Court at its 
presentation. 4 

Where an application was made by the mother as guardian of 
the minor decree- holder when he was really a major, it was held by 
the High Court of Madras that the application was not one in 
accordance with law * 

61. Error in description of suit and names of parties. — 

Order 21 Rulo 11, sub-rule 2 clauses (a) and (b) of the Code of Civil 
Procedure require a statement of the number of the suit and the 
names of tlio parties But an omission to state these, or an error in 
stating them, docs not render tho application invalid. 1 

Note 60 

1 (190G) 3 Cal L Jour 41 (11) (S N), Jyot Kumar Mukerji v. Natabar Bose. 
(193G) AIR 193G Pat G2 (G3) 159 Ind Cas 491. Sheonath Prasad v Bena - 

res Bank, Ltd. 

(1924) A I R 1921 Pat 23 (21) 2 Tat 809 71 Ind Gas 171, Bhagieat Prasad 
Singh v Dicar ka Prasad Singh (Verification by one onlj of several 
applicants ) 

2 (1930) 135 Ind Cas 15 (15) (Mad), Sangxlv/a Ptfla, v ATufAu Chetliar 
(193G) AIR 193G All 17 (18) 153 Ind Cas 752. Raja Bam Copal Sing v 

Parish Chandra Lai 

[See also (1903) 20 Ml 19 (21) 1903 All \Y N 172. Eaiumr* t Beni 
rrasad ) 

3 (1929) AIR 1929 Rom 19G (IDG) 117 Ind Ca* 52G. Itassan Saheb v. Ran*. 

Chandra Appiyt 

(1903) 2G All 151 (155) 1903 All \V N 209. Bihar Sajjad v I'd if -Vara in 

4. (1873) 4 Cal COS (COG), .fufoo Misree \ Eidhoomoohhee DaVc 
5 (1905) 28 Mid 39G (39s) l Mad L Tim 113, Saramma i Sethayya 

Note 61 

1 (1933) 42 Cal W N 812 (MS), 2>nn l I'an Behan Bose SIcnmoiha Path 
Dvan. (F* edition ■flllcallon Uherni-o correct, wrorgh describing 
a suit lo 1« a imsll ciU'-e case ) 
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cannot be said to be not in accordance with law by reason of to 
non-performance of the condition. 1 

59. Application not accompanied by certificate required by 
law. — It was held in Manohar v. Gebiappa, 1 that an application lot 
execution not accompanied by the Conciliator’s certificate as require! 
by the Dekkhan Agriculturists’ Belief Act, 1879, was not one in 
accordance with law. This view has however been dissented {torn in 
a later case of the same High Court and it has been held that such 
an application, if it is otherwise in accordance with law, does not 
become one not in accordance with law by reason of the fact that 
the certificate does not accompany it. 2 

Section 29 E of the Bombay Gujarat Talukhdars’ Act, 1853, 
provides that on the publication of a notice under Section 29B, “ 
proceeding in execution shall he instituted or continued until t* 
decree-holder files a certificate from the managing officer tbit e 
decree claim has been duly submitted or until the expiration o » 
specified period. In Hargovind v. Naja Sura, 3 it was held tba *“ 
application not accompanied by such a certificate was never 
one in accordance with law. A contrary view was express > 
Mr. Justice Marten in the same case. In the undermentioce ck 
the Smd Judicial Commissioner’s Court expressed its P re ‘ er 
Mr. Justice Marten’s view. ... a „ 

The failure to produce a succession certificate a ^ 0D ^ 
application for execution made by the legal represen a 
deceased decree-holder will not, according to the cases no ^ 
render the application not one in accordance with ^ 

being that the Court was in such cases not pro 1 
entertaining the application, but only from 
execution of the decree. 


not i' lw ‘ a. 


Hote 68a 


■ 438, '•*,!<* 

, Sa\b r - 

Mudahar. v. 

(1935) AIR 1935 Pesh 129 (ISO) • 158 Ind Cas 517, Budhu 
Shah. 

1. (1881) C Bom 31 (32). T 

2 (1915) AIR 1915 Bom 46 (47) . 28 Ind Cas 493, Sadashi 

3 (1918) AIR 1918 Bom 73 (75, 76) : 47 Ind Cas 726 jA^lTO Ind C “ ^ 

4 (1937) A ^I R 1937 Sind 108 (110): 31 s J°, d 

5 (1891) 20 ' 12 6. ? ,!,caiS0 


(1935) A 
(1927) A 

V. Aiahabir Jt’rasad. 
(1B93I 1fw> T>«_ T>- v»_ r. ~ 


- Vatta. . . 

,aIX/i<t»V Sr 

v.Brah«<deo.^ itI)l0h 

HORN'S 1 * M moral h uua v. nu. 

1892 Mp 1 IF t 757 >. dlajizuddm Chotcdhry v. » 

U892) 19 Cal 482 (484), Brojonath Surma v. Issuer 
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60. Omission to sign or verify application. — Sub-rule 2 of 
Rule 11, Order 21, Civil Procedure Code, requires that every appli- 
cation for execution should be signed and verified by the applicant 
or by some other person proved to the satisfaction of the Court to 
be acquainted with the facts of the case. An omission to verify the 
application is only an immaterial defect which will not vitiate the 
application 1 There is a difference of opinion as to whether an 
omission by the decree-holder to sign the application is a material 
defect vitiating the application In the undermentioned cases* an 
Application neither signed nor verified by the decree-holder but 
which was signed by his vakil who, however, did not profess to be 
acquainted with the facts of the case, was held to be not m accord- 
ance with law Where an application was signed only by the pleader 
of the party and he was acquainted with the facts of the case, it was 
held that the application was not vitiated 3 An application presented 
by a Mooktear on behalf of all the judgment-creditors, one of whom 
had signed it, the names of the rest having been appended thereto 
by the Mooktear, was held by the Calcutta High Court to be one 
on behalf of all the judgment-creditors, especially whore no objection 
to the form of the application was taken by the Court at its 
presentation. 4 

Where an application was made by the mother as guardian of 
the minor docreo-holder when he was really a major, it was held by 
the High Court of Madras that the application was not one it 
accordance with law. s 

61. Error in description of suit and names of partis. _ 

Order 21 Buie 11, sub-rule 2 clauses (a) and (b) of the Code •/ 
Procedure require a statement of the number of the suit ly„ 
names of the parties But an omission to state these, or an 
stating thorn, does not render the application invalid. 1 

Note 60 

1. (190G) 3 Gal L Jour 44 (44) (S N), Jyot Kumar A lukerjt v Kata>,ar Jy-+ 
(1936) AIR 193G Pat G2 (63) 159 Ind Cas 491, Sheonath Trawl ,Y 
res Bank, Ltd. ' 

(1924) A I R 1921 Pat 23 (24) 2 Pat BOO 74 Ind Cas 174, Dhag vaf 
Singh v Duiarka Prasad Singh (Verification by ono only <e 
applicants ) ’* t " 

9 (1930) 135 Ind Oas 15 (15) (Mad), Sangiliya Pillai v A/ulfcu 

(193G) AIR 193G All 17 (IS) 153 Ind Gas 752. Raja Ram C,-> ,*• , 

JIartsh Chandra Lai *'* ' 

[Sea afw) (1903) 2G AU 19 (21) 1903 All W N 172, Katun., , . 

Trasad } — *> 

3 (1929) AIR 1929 Bom 19G (19G) 117 Ind Ca=. 52G, rtosvm SDs. , - 
Chandra Afipaya ' 

(1903) 2G AU 154 (155) 1903 All IV N 209. Dakar Sajjad t l'/ . , 

Siitjh ' ■'w 

4. (1S73) 4 CO 005 (COG), .lufoo Vure* v Bidhoomookhee Dalre. 

5 (1905) 23 Mad 39G (393) l Mad L Tim 113, Saramna \ So*. 

Note 61 

1 (193S) 42 Cal W N 842 (813). Z>r«nJa!*in Ikhari Law t. jy^ _ 

Dirart. (Execution application ctherwi-c o. rrecs, 
a suit to te a small cau-< cv=c.) <1 
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cannot be said to be not in accordance with law by reason of the 
non-performance of the condition. 1 

59. Application not accompanied by certificate required by 
law. — It was held in Manohar v. Gebiappa, 1 that an application for 
execution not accompanied by the Conciliator's certificate as required 
by the Dekkhan Agriculturists’ Belief Act, 1879, was not one in 
accordance with law. This view has however been dissented from in 
a later case of the same High Court and it has been held that such 
an application, if it is otherwise in accordance with law, does not 
become one not in accordance with law by reason of the fact that 
the certificate does not accompany it. 2 

Section 29 E of the Bombay Gujarat Talukhdars 1 Act, 1888, 
provides that on the publication of a notice under Section 29B, no 
proceeding in execution shall be instituted or continued until the 
decree-holder files a certificate from the managing officer that the 
decree claim has been duly submitted or until the expiration of a 
specified period. In Hargovind v. Naja Sura? it was held that an 
application not accompanied by such a certificate was nevertheless 
one in accordance with law. A contrary view was expressed by 
Mr. Justice Marten in the same case. In the undermentioned case, 
the Sind Judicial Commissioner’s Court expressed its preference to 
Mr. Justice Marten’s view. 

The failure to produce a succession certificate along with an 
application for execution made by the legal representatives of a 
deceased decree-holder will not, according to the cases noted below, 
render the application not one m accordance with law, the reason 
being that the Court was in such cases not prohibited from 
entertaining the application, but only from proceeding with the 
execution of the decree 


Note 58a 

1 ' • . lajapp^er. 

. ■■ v. Rahamatbu 

. _ ' y. Rajajopala 

(1935) AIR 1935 Pesh 129 (ISO) . 158 Ind Cas 517, Rudhu Ham v. Mushtag 
Shah. 

Note 59 

1. (1881) G Bom 31 (32). 

2. (1915) AIR 1915 Bom 46 (47) 28 Ind Cas 493, Sadasht v YtnUp t. par- 

sing Jiao. 

3 (1918) AIR 1918 Bom 73 (75, 76) : 47 Ind Cas 72G : 43 Bom 41. 

4 (1937) AIR 1937 Sind 103 (110) : 31 Sind L R 14 : 170 Ind Cas uo, 

hdkhmxchand Ghandamal v .Firm Qokaldas Hanchordas. 

5 (1891) 20 Bom 7G (78), Balkishan Shura Salas v. M’agarnng. 

(1935) AIR 1935 Nag 1 (2) 153 Ind Cas 955 : 31 Nag L R 120, I tivasa 
Mt Khatrunmssa ... 

(1927) AIR 1927 Pat 321 (325) G Pat 410 . 101 Ind Cas 218, 

AtsJia y. Mahabir Prasad. 

(1893) 1893 Pan Re No 51, Sotta Singh y. FaKa. ^ ( Khan 


t Dose. 

Dull. 
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60. Omission to sign or verify application. — Sub-rule 2 of Article 182 
Rule 11, Order 21, Civil Procedure Code, requires that every appli- (Clause 8) 
cation for execution should be signed and verified by the applicant Notes 60-61 
■or by some other person proved to the satisfaction of the Court to 
be acquainted with the facts of the case. An omission to verify the 
application is only an immaterial defect which will not vitiate the 
application 1 There is a difference of opinion as to whether an 
omission by the decree-holder to sign the application is a material 
defect vitiating the application In the undermentioned cases 2 an 
application neither signed nor verified by the decree-holder but 
which was signed by his vakil who, however, did not profess to be 
acquainted with the facts of the case, was held to be not in accord- 
ance with law Where an application was signed only by the pleader 
of the party and he was acquainted with the facts of the case, it was 
held that the application was not vitiated 3 An application presented 
by a Mooktear on behalf of all the judgment -creditors, one of whom 
had signed it, the names of the rest having been appended thereto 
by the Mooktear, was held by the Calcutta High Court to be one 
on behalf of all the judgment-creditors, especially where no objection 
to the form of the application was taken by the Court at its 
presentation. 4 

Where an application was made by the mother as guardian of 
the minor decree-holder when he was really a major, it was held by 
the High Court of Madras that the application was not one in 
accordance with law. 6 

61. Error in description of suit and names of parties. — 

Order 21 Rule 11, sub-rule 2 clauses (a) and (b) of the Code of Civil 
Procedure require a statement of the number of the suit and the 
names of the parties But an omission to state these, or an error m 
stating them, does not render the application invalid. 1 

Note 60 

1. (1900) 3 Oil L Jour 14 (44) (S N), Jyot Kumar Muker ji v Natabar Bose. 

(1936) AIR 1936 Pat G2 (63) 159 Ind Cas 494, Sheonath Prasad v. Bena- 
res Bank, Ltd 

(1924) AIR 1924 Pat 23 (24) 2 Pat 600 74 Ind Cas 174, Bhagicat Prasad 
Singh v Dwarka Prasad Singh (Verification by one only of several 
applicants 1 

2 (1930) 135 Ind Cas 15 (15) (Mad), Sangi%a PiUa% v Aluthu Chettxar. 

(1930) AIR 1936 All 17 (18) 15S Ind Cas 752, Raja Ram Gopal Sing v. 

Ilansh Chandra Lai 

[See also (1903) 20 All 19 (21) 1903 All W N 172, Easumr* v Bent 
Prasad ) 

3 (1929) AIR 1929 Bom 196 (196) 117 Ind Cas 526, Hassan Saheb v. Ram- 

chandra Appaya 

(1903) 26 All 154 (155) 1903 All W N 209. Bakar Sajjad v Ud\t Karat* 

Singh 

4. (1878) 4 Cil 605 (G0C), Jufoo AT tsrtc v Btdhoomookhte Dabee 

5. (1905) 23 Mad 390 (393) 1 Mad L Tim 113, Saramma v Seshayya . 

Note 61 

1 (193S) 42 Cal \V N 812 (343), BrmJaban Behar% Bose v. Vonmotha Kath 
Dtcaru (Execution application otherwise correct, wrongly describing 
a suit to tc a small cau-c care ) ■> “t> 
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Article 182 
(Clause 6) 
Notes 61-64 


An omission to mention tho names of persons interested in the 
decree will not make the application not one in accordance with law 
if it is otherwise in accordance with law. 2 

62. Omission to give, or error in, date of decree.— Order 21 
Rale 11, sub-rule 2 clause (c)of the Code of Civil Procedure requires 
the date of the decree to be given. But the omission to give it or an 
error in giving it is not a material defect which will render the 
application invalid. 1 

63. Omission to state whether appeal has been preferred 
and its result. — Order 21 Rule 11, sub-rule 2 clause (d) of the 
Code of Oivil Procedure requires that the application should state 
whether an appeal has been preferred from the decree. An omission 
to comply with this requirement does not render the application 
one not in accordance with law. 1 

64. Omission to Btate previous adjustments. — Clause (e) of 
Order 21 Rule 11, sub-rule 2 of the Code of Civil Procedure requires 
that previous adjustments, if any, should be stated in the application. 
But an omission to comply with this is not a material omission which 
would vitiate the application, according to the High Courts of Madras, 
Calcutta 18, and Lahore. 2 According to the Judicial Commissioner's 
Conrt of Nagpur, 3 if a decree-holder deliberately omits to mention a 
certified adjustment, the application is not one in accordance with 
law. 

(1898) 25 Cal 594 (597) : 2 Cal W N 550 (F B), Gopal Chunder Manna v. 
Gosain Das Kalay. (Omission to pat tho right number of suit.) 

(1937) AIR 1937 All 397 (398) : 169 Ind Cas 225, Haftes Uddin v. Bam 
Chander Das. 

(1930) A I R 1930 Mad 172 (173): 119 Ind Cas 590, Balambhatlu v. 
Bapanamma. 

(1918) AIR 1918 All 289 (289) : 43 Ind Cas 619, Ham Lakhan Das v. 
Shankar Singh. (Application for execution of the decree in which a 
the defendants were named, but tho minor and his guardian who were 
both defendants were not described as such ) . ... 


Misser. (Trivial mistake in wnting name of party.) 

2. (1931) AIR 1931 Lah 600 (601) : 135 Ind Cas 207, Ghanaya Lai v. Madho 
Par shad. 

Note 62 

1. (1918) AIR 1918 Pat 41 (51) : 48 Ind Cas 245 : 4 Pat L Jonr 213, Kesa- 
icesartndra Sahi v. Debendra Bala Dassi. 

Note 63 „ 

1. (1933) AIR 1933 Mad 872 (874) : 147 Ind Cas 386, Palli Vittala Uedgt v. 
Skeenappa Shetty. 

Note 64 

1. (1919) AIR 1919 Mad 256 (256) : 51 Ind Cas 114, Marimuthu barter 

Jlatnasicamy Padayacht. „ 

la (1934) AIR 1934 Cal 465 (466) : 151 Ind Cas 1015, Kangal Chandra v. A an- 
dalal . . 

2. (1919) AIR 1919 Lah 95 (96) : 49 Ind Cas 932, Kanji Mai v. AWarnare. 

8. (1924) AIR 1921 Nag 185 (187) : 78 Ind Cas 291, Mt.Ptra Dai v. Bhaicant 

Prasad. 
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65. Particulars of previous applications not given. — Order Article 182 
21 Rule 11, sub-rule 2 clause (f) of the Code of Civil Procedure (Clause 5) 
provides that the application for execution should state whether any Notes 65-6' 
and, if any, what previous applications have been made for the 

execution of the decree, the dates of such applications and their 
results. It has been held that the omission to state particulars of all 
the previous applications except the immediately preceding one is not 
a material omission such &3 would render it not one in accordance 
with law. 1 But where particulars of the immediately previous 
application were omitted to be given, it was held in the under, 
mentioned case 2 that the defect was a material one as, in the absence 
of euch particulars, it was not possible to say whether the application 
was within the period of limitation. 

"Where in mentioning the particulars of the last prior application 
its date was wrongly given but the mistake did not affect the merits 
of the application, it was held that the defect was immaterial, 
especially if it was amended by the party though two days after the 
time granted by the Court 8 

See also the undermentioned case. 4 

66. Omission to mention costs and interest.— Clauses (g) and 
(h) of Order 21 Rule 11 sub-rule 2 of the Code of Civil Procedure 
requite that the interest and costs awarded by the decree should be 
stated in the application for execution. An omission to state these is 
only an immaterial defect and will not invalidate an application. 1 A 
contrary view has, however, been taken in the undermentioned cases.* 

67. Omission to state mode in which execution is sought. — 

An execution application which does not specify the manner in 

Note 65 

1. (1926) AIR 1926 Cal 1146 (1147, 1148) 96 Ind Gas 551, Saudamtnt Ghost 

v. Jessore Registered Loan Co., Ltd. 

(1892) 16 Mad 112 (143), Rama v. Varada, 

(1892) 1B92 All W N 114 (114, 115), Madho Singh y. Ram Dha rose Dat. 

2. (1922) AIR 1922 Sind 29 (31) 15 Sind L R 15G 65 Ind Cas 14, Sahtjram 

Tahilram v. Tower 

S. (1901) 23 All 1G2 (163) 1901 All W N 31. Kalla Dube y. Btsheshar Patak. 

4. (1891) 1891 All W N 154 (155), Ashraf Regain v. Muhammad Safdar Alt 
Khan. (Misdescription of former reiords referred to in application 13 
not material error.) 

Note 66 

1. (1928) AIR 1923 Mad 440 (444) 112 Ind Cas 30, .4MuI AAarim Saft<5 t. 

Lakshmanasicami 

(1926) AIR 1926 Cal 1077 (1031) 53 Cal 664 93 Ind Cas ICC, Ptlam&ar- 

jana v Dimodar Gaehait 

(1931) AIR 1931 Oudh 312 (313) 132 Ind Cas 262. K*shun Dutt r. Chhedi. 

(1922) AIR 1922 Sind 29 (30) 15 Sind L R 156 65 Ind Cas 14, Sahtj. 

r am Tahilram v Tower 

(1921) AIR 1921 All 203 (209) 43 Ml 550 C3 led Cas 302, Jarmlunitssa 
23ii>» v Jlathiira Prasad. 

2. (1922) 65 Ind Cas 120 (120) (Pat), Guru Mahadera .Ishraia Prosad Sa&iY 

Jfafia5«r Sulul (Costs) 

(1890) 1S90 All W N 93 (93), Xathu Ram t. Tufail Ahnad. (Interest.) 


2522 APPLICATION FOB EXECUTION OF DECREE OR ORDER 


Article 182 which the assistance of the Court is required is not an application 

(Clause 5) in accordance with law. 1 The reason is that it will not be possible 

Notes 67-68 in such a case to proceed with the execution. But where, though 
the mode of assistance sought was not distinctly specified, it was 
clear from other circumstances what kind of assistance was really 
sought by the decree-holder, it was held by the High Court of 
Lahore that the application could not be said to be not in accordance 
with law. 2 

68. Failure to file copy of decree. — Sub-rule 3 of Order 21 
Rule 11, Civil Procedure Code, provides as follows: — 

“ The Court to which an application is made under sub-rule 2 
may require the applicant to produce a certified copy of the 
decree.” 

The question of the production of the decree thus arises only 
after the application for execution is filed, and, as has been seen 
in Note 52 ante, is not a valid consideration in deciding the question 
whether the application itself is in accordance with law. It is not 
imperative that an application for execution should in all cases be 
accompanied by a copy of the decree. 1 The Court can order the 
oxecution to proceed without a copy of the decree being filed. 2 It 
has therefore been held in numerous cases that an application not 
accompanied by a copy of the decree cannot be said to he not in 
accordance with law, 5 and this would he so even if it is dis missed 

Note 67 

1. (1893) 19 Bom 34 (35), Sha Karamchand Gohaldas v. Ghelabhai Chdkalias. 

(1931) AIR 1934 Bom 113 (114) : 150 Ind Cas 8G6, Batanchand V. Chanda 

Lai, 

(1925) AIR 1925 Oal 1135 (113C) : 93 Ind Cas 3G4, Maharaj Bahadur r. 
Basiruddm Ahmed . 

(1875) 7 N W P H 0 R 79 (81), W. A. Franks v. Nuneh Mai. 

(1929) AIR 1929 Nag 148 (150) : 25 Nag L R 94 : 11G Ind Cas G55, Balaji 
v. Gopal. 

2. (1932) AIR 1932 Lah 534 (534) • 138 Ind Cas 219 : 14 Lab 6, Ghanaya Lai 

v. Punjab National Bank Ltd., Lahore. 

Note 68 

1. (1910) 5 Ind Cas GGO (C62) (Cal), Raj Gir Sahay v. Ishicardhar* Singh. 

(1907) 31 Bom 1G2 (165) : 8 Bom L R 892, Ramachandra Sadashiu r. 

Laxman Shadashiv. 

2. (1910) 5 Ind Cas GGO (CG2) (Cal), Baj Gir Sahay v. Ishtcardhan Singh. 

8. (1907) 31 Bom 1C2 (1G5) : 8 Bom L R 892, Bamachandra Sadashjv 

Laxman Shadashiv. (5 Bom Ij R 394, Not followed, 20 Mod ooi, 
Followed.) 

(1905) 23 Mad 557 (559j, Fachiappa Achan v. Poojali Seenan. 

(1929) AIR 1929 Bom 19G (19G) : 117 Ind Cas 02 G, Uasan Sahib v. Rama- 
chandra Appayya. 

(1923) AIR 1923 bind 410 (412) . 112 Ind Cas 30, Abdul Khanm Sahib r. 
Lakshtnanaswami. , 

(1916) AIR 1916 All 242 (213) : 40 All 209 : 43 Ind Cas 914, Raghunartdan 
Lai v. Badan Singh. 


7 h r. Lt'ja- 
• or execution 
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for non-compliance with the order of the Court requiring the copy 
to be produced* 

69. Failure to produce encumbrance certificate.— Order 21 
Rule 106 (Allahabad), Civil Procedure Code, requires an encumbrance 
certificate to be filed along with the application. But it has been 
held that the non-observance of this requirement will not vitiate the 
application, which will nevertheless bo one in accordance with law. 1 
There is no such Rule in Madras where such a certificate is to be 
filed only flfter an application for execution is filed. The non.produc- 
tion of such certificate will not therefore render tho application not 
one in accordance with law * 

70. Omission to give description of property sought to be 
proceeded against. — Order 21 Rule 12 of the Civil Procedure Code 
requires, in an application for execution against moveable property 
belonging to the judgment-debtor hut not in his possession, that an 
inventory of the property to be attached should be given. The 
omission to give such an inventory is a material defect rendering the 
application not one in accordance with law. 1 

Rule 13 of Order 21 provides that an application for the attach, 
ment of immovable property belonging to the judgment-debtor shall 
contain at its foot a description of tho property. An application not 
containing such description has been held to be not in accordance 
with law ! Where, however, a previous application had given such 
description and the previous application was referred to in the later 
application, it was held in the undermentioned case* that the omis- 
sion to actually give the description of property in the later applica- 
tion did not render it not one m accordance with law. 

(1809) 11 Suth \V n 271 (272), Khetlur Mohun Chutlopadhya v. Ishur 
Chunder Surma. 

4. (1938) AIR 1938 Mad 144 (144) . 175 Ind Cas 627, Venkatarama Saslri v. 
Venkata Naranmham. 

(1918) AIR 1918 Fat 517 (51S) . 47 Iod Cas 993, Arjun Kaik v. Lakhan. 

Note 69 

1. (1930) AIR 1930 All 183 (169) 122 Ind Cas 179, Dharamdeo Ua i t. Jwala 

2. (1918) A Hi 1913 Jfa<f 1U9U (HWif . i<3 Mad 91 'J : 38 fn<f Ca* IJ0, fCafeta 

Ft Hat v. Canapatlna Altai. 

Note 70 

1. (1915) AIR 1915 All 320 (321) 29 Ind Cas 479 : 37 U1 527. Abdul Rafi 

Khan Mania Daksh 

(1892) 1892 All W N 47 (17), Lachmt Kuar i. Dal Chand. 

(1892) 1692 All W N 70 (71). ilanjal Sen v. Daldeo Praiad. 

[See however (1394) 1891 All \V S 51 (51), .Valohr Singh r. Saira 
mil ) 

2. (1890) 1S90 All \V N 2*2 (22), Iihn \ . Serhmal. 

(1931) AIR 1931 Rom 128 (123) 129 Ind Ca* 159, Sakkargauda t. 

DJumappa. 

(1692) 1692 All W N 3 (3). Mira Lai v. Dulart Kuar. 

(1926) AIR 192G Mad 2C0 (2G0) : 92 Ind Ci» 109, Santaran v. Anbu. (Bat 
if remedied by amendment it, mill be one is accordance with law.) 

3. (1891) IS Cal 1C2 (105), Wajthan v. Dishtcanalh Period. 


Article 182 
(Clause S) 
Notes 68-70 
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Artiola 182 71. Defects in vakalatnama. - — Where a pleader is not autho- 

(Clause fl) rized by any vakalatnama to act for a party, an application for 

Note 71 execution presented by him on behalf of the party cannot be said 

to be in accordance with law. 1 So also, where a vakalatnama is not 
signed by the pleader and does not contain his name, an application 
on the authority of such a vakalatnama is not one in accordance 
with law. 3 Similarly, where at the time of the application the 
decree -holder who has given the vakalatnama is dead, the applica- 
tion presented by the vakil is not one in accordance with law. !a But 
immaterial defects in the vakalatnama will not render the application 
not one in accordance with law. Thus, the mere fact that the name 
of the pleader is wrongly mentioned, 3 or the fact that the agent of 
the party giving the vakalatnama does not describe himself as agent, 4 
or the omission to give the date of the execution of the vakalatnama, 
will not render the application not one in accordance with law. Thus, 
in Thtruvengadasami Iyengar v. Pavadai Pillai , 5a the decree- 
holder had appointed X as his agent to file execution petitions and 
the latter gave a vakalatnama to a pleader “on his behalf” in the 
said matter. It was held by the Privy Council that the appointment 
of the pleader must be taken to be on behalf of the principal decree- 
holder and that the presentation of the petition by the pleader 
was a valid presentation for purposes of limitation. 

Where once a vakalatnama is executed authorizing a vakil to 
execute a decree, no further authority is required to be shown 
by a separate vakalatnama for applying for taking steps-in-aid of 
execution.® 


Note 71 

X. (1937) AIR 1937 Mad 239 (240) : I L R (1937) Mad 320 : 165 Ind Cas 659, 
Nandamam Anangabhima v. Modono Mohono Deo. 

(1934) AIR 1931 Pesh 23 (25) : 149 Ind Cas 136, Punjab National Ban* 
Ltd. v. Dma Nath. 

(1937) AIR 1937 Mad 760 (761) : 174 Ind Cas 28, Appaj, Chetti r.Govmda- 
aam\ Iteddi. 

(1935) AIR 1935 Mad 786 (7 89) ; 158 Ind Cas 891, Modono Mohono Deo V. 
Anangabhima Deo. 

[But see (1936) 63 Cal 733 (735), Jagadish Chandra r. Satya Kirdctr. 
(Where an execution application duly signed and verifies oy 
the decree-holder is filed within three years of the decreeby a 
pleader without filing vakalatnama and the Court proceeds 
issue notices upon it, the application is in accordance w 
law )] ^ _ . 

2. (1935) AIR 1935 All 727 (723) : 155 Ind Cas C73 : 57 All 905, Official 

Receiver, Aligarh ▼. Hi ra Lai. 

2a.(18S5) 7 All 564 (565) : 1835 All W N 131, Kalla v. Muhammad dbdul 
Oham. 

3. (1930) AIR 1930 All 636 (636) : 161 Ind Cas 725 : 59 All 912, Ram Sarup 

v. Sahu Bhagicati Prasad. _ . , , 

i . 1 ■ ■ S , ■ ■ . 70 Ind Cas 291 : <3 

■ ■ . • • . < • v. racadai Pitlat. 

■ ■ • * ■ . ■ ■ ‘amachandra Iyer. 

5a (1922) A 1 R 1922 P C 225 (220) : 43 Ind App 531 : 70 Ind Cas 291 : « *fad 
730 (PC). 

C. (1910) AIR 1916 Pat 50 (56) : 42 Ind Cas 602, Raghunandan S T * 
Jugul Kishore. 
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72. Other defects. — The asking of a prayer which is superfluous 
or which cannot be granted will not render the application invalid. 1 
Thus, an application by the transferee of a decree which is in accord- 
ance with Order 21 Buie 16, Civil Procedure Code, is not invalidated 
by the addition of a prayer for the attachment and sale of the 
judgment-debtor’s property without giving an inventory of the 
property as required by Order 21 Buie 12 3 Similarly, an application 
for execution of a decree, which is final, duly praying for execution 
thereof, is not invalidated by the addition of a prayer for the passing 
of a final decree under Order 34 Buie 5 of the Civil Procedure Code. 3 

The omission to specify the assessment of the land brought to 
sale is not a material defect vitiating the application. 4 

A applied for execution against the same judgment-debtor in 
respect of two decrees X and Y. The application was rejected on 
the ground that it was materially defective as to decree X. It was 
held that the application must be considered to have been in accord- 
ance with law so far as decree X was concerned for the purpose of a 
subsequent application for execution in respect of decree Y. s 

An application cannot be considered not to be one in accordance 
with law because it has been drafted on a flimsy paper.® 

An omission to pray for notice to be sent under Order 21 Buie 22 
of the Code of Civil Procedure is not a material error which would 
vitiate an application. It is in fact the duty of the Court to issue 
the notice. 7 

Where the plaintiff obtained a decree under which he was to 
produce, within a date fixed, a certain amount of money into Court 
for payment to the defendant, but he applied for execution against 
the defendant without complying with the condition, and the appli- 
cation was struck off, it was held that this did not render the 
application one not in accordance with law. 8 

See also the undermentioned cases 9 
Note 72 

1. (1930) AIR 1930 All 225 (244) 52 All 619 : 125 Ind Gas 477 (F B), 

Santha Hand Cir v. Basndevanand. 

(1926) AIR 1926 Pat 160 (161) 90 Ind Cas 847, Jogendra Prasad Narayan 

Sinha v. Mangal Prasad Shari (Decree holder entitled to one third 

of the decretal amount asking for execution of the whole decree.) 

(1924) AIR 1924 Pat 471 (473) 3 Pat 42 : 75 Ind Cas 312, Kishore Mai y. 

Jagdish Naratn 

2. (1890) 1890 All W N 245 (246), Uayat All y. Rup Chand. 

8. (1937) AIR 1937 Lab 404 (400) 178 Ind Gas 185, Jodh Singh v. Bkagrran 

Das Nanah Chand 

4. (1918) AIR 1918 Mad 1090 (1002) • 40 Mad 949 . 33 Ind Cas ISO, Katesa 

PilZai v Oanapatkxa Pillar. 

5. (1936) AIR 1936 All 467 (4CS) . 163 Ind Cas 841, Mohammad Shakir Dad 

Khan v. Sahu Sand Kishore. 

C. (1909) 4 Ind Cas 1154 (1155) . 3 Sind L R 171, IVopk** Bank of India y. 

Mahomed All. 

7. (1909) 2 Ind Cas 941 (942, 943) (Cal), E S. Stevans y. Kamta Pershai. 

8. (1924) AIR 1924 Bom 64 (64), Mahomed Shtdick y. Mahommed Uassan. 

9. (1933) AIR 1933 Rang 87 (SS, 89) . 142 Ind Cas 435, Keuhresan Ckettyar r. 

Mating San l*o. (Omission to state form cf notice is a formal defect.) 


Article 182 
(Clause 0) 
Note 72 
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Artiole 182 
(Clause 8) 
Note 73 


73. Application valid only if made by decree-holder or his 
representative. — Section 51 of the Code of Civil Proceduro provides 
that, subject to such conditions and limitations as may be prescribed, 
the Court may, on the application of the decree-holder, order execu- 
tion of the decree. Section 146 of the same Code provides that, save 
as otherwise provided by the said Code or by any law for the time 
being in force, where any proceeding may bo taken or application 
made by or against any person, then the proceeding may be taken 
or the application may be made by or against any person claiming 
under him. 

It follows that an application for execution can be made only by 

1. the decree-holder 1 or 

2. his representative. 14 

The decree-holder on record is entitled to apply > for execution* 
and his application would be in accordance with law even if his 
interest in the decree has been transferred to another, 3 and even if 
another person who is a joint decree-holder with him is not mado 
a party. 84 A defendant in a partition suit in whi ch a decree his 

(1909) 1 Ina Cas 240 (242) : 8 Nag L R 8, Vithal v. Qopal Rao. (Omission to 
specify the Court which passed the decree sought to be executed.) 

(1916) AIR 1916 Lah 816 (316) : 34 Ind Cas 955, Baldeo Sahat v. 
Kankayalal. 

(1901) 4 Oudh Cas 333 (338), Ujagar Lai v. Shankar Dayal. (Where »n 
application js made to execute tho original decree and afterwards that 
decree is confirmed in appeal, and a fresh application is madfl^to 


Note 73 

1. (1920) AIR 1920 Lah 443 (446) : 52 Ind Cas 356, Bam Rattan v. Dalar 

Kaur. 

(1B75) 24 Suth W R 10 (11). Durtao Roy v. Doolla Roy. (Application by per- 
son not then a decree-holder on tho record, is not an application tor 
execution.) 

la (1907) 31 Mad 77 (79, 60) : 17 Mad L Jour 5CC, Alagirisamy Natdu v. F«n- 
katachellapathy Ayyar. 

2. (1917) AIR 1917 Oudh 182 (185) : 37 Ind Cas 133, Dtl Akia Began 

Deputy Commissioner, Bahraich. 

3. (1913) 18 Ind Cas 97 (93) • 10 Oudh Cas 70, Ejaz Hussain v. Shah Zaman 

Mirza. 

(1935) AIR 1935 Mad 383 (334, 385) : 159 Ind Cas 539, Jayanarayana v. 
rolayya. 

(1931) 07 Mad L Jour 63 (C4) (8 N). , _ , . 

(1931) AIR 1931 Pesh 40 (43) : 152 Ind Cas 443, Ahmad Ah v. Sit. Fatima 
Sultan. . 

(1917) AIR 1917 Mad 691 (692) : 34 Ind Cas 791, Art Chetty v. Ttertna. 
mat at Chetty. , 

(See also (1929) AIR 1929 Bom 279 (283) : 118 Ind Cas 691, -VWtr- 
shah Jam shed jt v. Purshotlamdas GanpaldaS J 
3a (1931) AIR 1931 Bom 216 (218) 58 Bom 429 : 153 Ind Cas 176. Ra^mi y 
v. Abdul Karim (AIR 1931 Lib COO, Followed.) .. 

(1927) AIR 1927 Lah 100 (107) : 100 Ind Cas 475. Amin Chand r. «*" 1 
(1920) AIR 1920 Nag 40 (U) : 51 Ind Cas 921, Amir Ah ▼. 0£>piM<». 

also (1909) 5 Ind Cas 120 (120) (Mad). Vatha KuthiyaW* ’• 
.4ihi Kalakath (Other decree- hold era wero made porty re*!' 
dents.) 
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been passed is in the position of a decree-holder and ■will be entitled Article 182 
to .apply for execution. 1 A joint Hindu family consisted of a father (Clause 5) 
and his sons Partition wa3 effected by metes and bounds between Notes 73-74a 
them by a decree passed on an award The father subsequently 
obtained a decree against a stranger in respect of a joint family 
debt. Subsequently, one of the sons applied for execution of the 
latter decree It was held by the Patna High Court that the son 
was a person interested m and was the bolder of the decree sought 
to be executed and that his application for execution was m accord- 
ance with law 5 

As to applications by representatives, see Notes 74 to 80 infra . 

74. Application by attaching creditor. — Sub-rule 3 of 
Order 21 Kule 53 of the Code of Cml Procedure provides that the 
holder of a decree sought to be executed by the attachment of another 
decree, shall be deemed to be the representative of the holder of the 
attached decree and to be entitled to execute such attached decree m 
any manner lawful for the holder thereof 1 An application by the 
attaching decree-holder to execute the attached decree would therefore 
be one in accordance with law 

74a. Application by decree-holder of attached decree or his 
transferee. — Under tho Civil Procedure Code, 1882, it was held in 
some cases that after attachment of the deciee the decree-holder 
could not apply for execution and that such an application was not 
in accordance with law, 1 while a contrary view was taken in other 
cases ia The addition of the words “or his judgment-debtor" in 
sub-rule 1, clause (b) of Order 21 Rulo 53 of the present Code now 
makes it clear that the decree holder of the decree attached is not 
prevented from applying for execution theieof An application by 
tho decree-holder of the attached decree would therefore be odg m 

(1933) AIR 1933 Lah 655 (G56) 11 Lah 212 139 Ind C.is 151, 

Nasirttddm v. Dost Mohammad 1 

But nit order that such an application is not competent is a finding that it 

is not in accordance with law 

(1921) AIR 1921 Sind 13 (14) 62 Ind Ca 3 507 15 Sind L R 11, Ibrahim 
v. Firm of Oulam Ilussain 

4. (1923) AIR 1923 Bom 23 (23) 46 Bom 937 67 Ind Cas 417, Chuntlal 

Jamnadas v Mulchand II a rjnandas 

(1924) AIR 1921 P C 108 (198) 4 Pat Cl 51 Ind Apr 321 81 Ind Cas 

717 (P C), Lachm* Narayan Martcary v Balmakund Mar wary 

5 (1937) AIR 1937 Pat 607 (609) 172 Ind Cis 100, iUon Ramin ak Prasad 
v Scran Singh. 

Note 74 

1. (1SSS) 15 Cal 371 (375, 976), reary Mohun Choicdhry v. EomesTi CJs tinder 
Kundy 

(1892) 16 Mad 20 (22), Shah Jfan J/hJ! v Kanagasabapathi 

Note 74a 

1 See (1911) 9 Ind Cas 786 (787) 35 Mad 622, Tfcuefcalotil I'niu Aejal v. 

Aropovrl rathuth (7 Bom 159 27 All 119 . 33 Cal 867, Followed.) 

1\(1903) 13 Mid L Jour 10(10) (X R c) 

(1903) IS Mid L Jour 265 (265), Fafumma 


v. /dirt Beam. 
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accordance with law if it is otherwise in accordance with law.* 

The question has arisen whether a transferee of the attached 
decree can apply for execution under Order 21 Rule 53 of the Code. 
According to the High Courts of Madras, 2 3 and Rangoon, 4 5 and the 
Judicial Commissioner’s Court of Nagpur, 6 * a transferee prior to 
attachment can apply. The High Court of Patna 8 has held that even 
a transferee after attachment is entitled to apply for execution by 
virtue of Order 21 Rule 16 of the Code. In all such cases the 
application would be in accordance with law. 

78. Application by Court-of-Wards. — "Where a decree is passed 
in favour of an estate under the management of the Court of Wards, 
the Court of Wards, as representing the estate, is the proper person 
to take out execution of the decree. 1 

76. Application by person represented in representative 
suits. - — In the case of representative suits, a person nob on the 
record but who was represented in the suit by the decree-holder on 
record, can apply to be brought on the record and to execute the 
decree. 1 

77. Application by stranger claiming to.be representative. 

— B and B were rival claimants to the interest of the deceased 
decree-holder. B filed an execution application on 5th May 1930. 
In a suit filed by R, it was held that B was the person entitled to 
execute the decree and not B. R then filed an application within 
three years of B's application but beyond three years of the decree. 
It was held that B’s application was not one in accordance with 

2. (1912) 13 Ind Cas 179 (180) (Mad), Qopala Menon v. Manavikraman. 

3. (1912) 17 Ind Cas 323 (325) (Mad), Arumugha Mudehar v. Yagamba Bat 

Amman*. 

[See also (1910) 5 Ind Cas 92 (94) (Mad), Venkatrama Iyer v. Esumta 
Itowthen ■] 

[But «ee (1912) 13 Ind Cas G59 (660) (Mad), Thiruvengadam Pillat V. 
Dondla Subbiah. 

(1910) 5 Ind Cas 1010 (1010) (Mad), Musala Redd* v. Ramaiya. 

(1909) 3 Ind Cas 938 (939) [Mad), Sadagopachariar v. Raghunada- 
charxar .] 

4 . (1923) AIR 1928 Rang 25 (26) : 5 Rang 595 : 106 lad Cas 853, Co-operative 

Toicn Rank of Padigan v. Raman Cheltyar. 

5. (1927) AIR 1927 Nag 132 (133) : 23 Nag L R 20 : 09 Ina Cas 035, Atm*- 

ram v. Qanpati. 

C. (1929) AIR 1929 Pat 1 (3) : 7 Pat 726 : 113 Ind Cas 678, JJaeariram r. 
Kedar Nath Martcar*. 

Note 7B 

1. (1918) AIR 1918 Pat 216 (217) : 49 lad Cas 701, Chandrtla rratad Singh 
y. Ketho rratad Stngh. 

Note 76 

1. See (1923) AIR 1923 Mad 472 (473) : 72 lad Cas 234, Sieaminatha Mud** 
liar y. Eumarasami Chettiar. 
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law and B's application was barred by limitation. 1 See also the 
undermentioned case. 2 

78. Application by transferee of decree. — The transferee of 
a decree is a representative of the decroo-holder and ttould, under 
Section 146 of the Code of Civil Procedure, be entitled to apply for 
execution 1 That provision should, however, bo read subjoct to the 
other provisions of the Code one of which is Order 21 Rule 16, 
which provides that a transferee in writing or by operation of law may 
apply for execution m the same manner as the decree-holder him- 
self. 2 An application by a person in whoso favour there has been an 
oral assignment of the decree cannot, therefore, be said to be in 
•accordance with law. 3 Where an assignment is refused to bo recog- 
nized by the Court as being a colourable one, the application by 
tbo assignee for execution is not one in accordance with law. 4 But 
except in such a case as the last mentioned one, an application by a 
transferee claiming to be such would bo one in accordance with law, 
even though the assignment is not proved or recognized 5 and even 

Note 77 

1. (1938) AIR 1938 Pat 631 (532) : 178 Ind Cas 759, Achutanand Girt 

v Saran Singh 

2. (1917) AIR 1917 Mad 2 (3) • 87 Ind Cas 750, Snminatha Asan v. GopaJa- 


judgment debtor.) 

Note 78 

1. (1909) 2 Ind Ca9 1?3 (431) (Mad), Yencatasvbbiah v. Dade Sahib. 

2. (1929) AIR 1929 Mad 252 (256) 62 Mad 590 118 Ind Cas 775, ralani. 

njipft Chettiar v roHirtinmai Achi (Court recognizing assignment of 
decree and allowing assigneo to execute gnos fresh bt irt of limitation ) 
(1891) 1G All 483 (492) 1891 All W N 181, Badri Karatn v Jai Ktshen 
Das 

(1911) 9 Ind Cas 349 (350) (Rom), Salehhan v Ytswanalh. 

(1909) 5 Ind Cas 120 (120) (Mad). T’asfin KuthiyaJ.ath v Ashi Kalakath 
(1937) AIR 1937 Rom 3G5 (370) 170 Ind Cas 877 I L R (1937) Bom 
C91, In re Janhx Prasad Foddar. 

(1902) 26 Mad 258 (259), Chathoth Kvnhi Pakhi i . Saidindande Kun- 
hamnad 

(1931) AIR 1931 Rom 216 (218, 219) 5S Rom 42S 153 Ind C.is 17C, Baba 
tntya V -tWu! A'onm. 

(1899) 1S99 All W N 16(16), Imdad Bus saw v La.Ua Prasad (to appli- 
cation for elocution of a decree made br a tran-.ferre under Section 232 
of the Code of Civil Procedure, 1SS2, though unsuccessful, is a stcp-in- 
aid of execution ) 

3. (1912) 16 Ind Cis 807 (SOT) (Mad), Eomanaf/ian Chettiar v. Baghaiendra 

r.oir 

(1912) 13 Ind Cas 73 (79) (Mad), r.ananathan Chettiar \ Svl.lar.atka 
Gaundtn. 

4. (1907) 1907 All IV N 39 (39). InfiUab 27us*>in t Eo/tinnim 

5. (193$) UR 1938 Rom 309 (311) 176 Ind Cas 152. Da;.afiAa» v Dojol * 3t . 
(1909) 4 Ind Cas 5*2 (582) * 34 Bora 68 T»nayal Toman r. Anar da Ban Jlm 

th a. 119 


Article 182 
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Notes 77-78 
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Article 182 
(Clause 5) 
Note 78 


though the assignment is, in subsequent proceedings, found to be 
invalid* 

Where a transfer of a decree has to be registered under the law 
in order to pass a title, an application by the transferee under an 
unregistered transfer cannot be considered to be one in accordance 
with law. 7 Where, however, in such a case the application is made 
both by the decree-holder and the transferee, the application would 
bo one which will save time for a later execution petition by the 
transferee who has obtained a second assignment of the decree and 
got it duly registered. 8 In the undermentioned case, 9 where the 
transferee of the decree under an unregistered transfer made his 
application, but subsequently got the assignment registered within 
the time prescribed by the Registration Act, it was held that the 
registration would date back to the date of the execution and that 
the application made by him must be considered as one in accordance 
with law. 


There is a conflict of opinion on the question whether an 
application by the transferee of the decree merely for his being 
recognized as a transferee without any prayer for execution is one in 
accordance with law. According to one view, there is no provision in 
the Civil Procedure Code enabling the transferee to make such an 
application, that such an application is therefore legally incompetent, 
and is not in accordance with law either as an application^ for 
execution or as an application to take a step-in-aid of execution. 1 A 
contrary view, namely, that it will be in accordance with law to take ft 
stcp-in-aid of execution, has been taken in the undermentioned cases. 

G. {1910) 5 Ind Cas 120 (120) (Mad), Vasha KuthujaUth v. Asht KalaUth. 
(1902) 12 Mad L Jour 313 (349), Sreepada Brahmayya Pantulu v. Parent, 
ramayya. 

(1921) AIR 1924 Mad 673 (675) : 47 Mad 041 : SO Ind Cas 103, PajUagt"- 
pathy v. Rhaiani Sanharan. . 

[But see (1918) AIR 1918 Mad 1201 (1201) : 39 lad Cas 950, Kailas* 
Pandaram v. Ramanuja Naidu ] 

7. (1927) AIR 1927 Mad 2G1 (2C1), LaUhmana Pattar t. Suppayy* P**' 
daram. 

8 (1927) AIR 1927 Mad 261 (264), Lakshmana Fattarv. Suppayya PanAaravt. 

9. (1B90) 13 All 89 (92) . 1890 All \V N 186, Abdul Majid v. Muhannad 
Faiullah. , 

10. (1935) AIR 1935 Sind 20 (2G) : 159 Ind Cas 807, Ml. Memoo 3IabamtJ 
Ismail v . Mahomed Stdth Pir Mahomed. (AIR 1933 Sind 81 • 
lowed.) rur*ai 

(1933) AIR 1933 Sind 311 (311) : 27 Sind L R 314 • 117 Ind CislTO,/*" ' 
Multani Sahai v. Fateh Chand Ram Chand. f «, 

(1937) AIR 1937 Dorn 3C5 (367) . 170 Ind Cas 877 : 1 L R (1037) Bon> ♦ 
In Re Janh Prasad Poddar. _ ^ ____ Che tty. 


(1925) AIR 1925 Nasi 3C2 (3G3) ■ 83 Ind Cas 112, Jayannath r. 

(1907) 29 All SOI (302) : 4 All L Jour 181 : 1907 All \V >' 74, Pttam P 3 
v. Tola Stnyh. 

(1908) 31 Mad 23» (235) : 4 Mad L Tim 72 : IS Mad L Jour 21. Annan 
Mudaliar v. Ramaier. 
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The fact that the transferee is a benamidar for another person 
■will not prevent the application from being one in accordance 
with law, for the purpose of a subsequent application by the true 
transferee. 1 * 

N obtained a transfer of a decree from the heir of the deceased 
decree-holder and made several applications for execution. G pur- 
porting to be a legatee of the deceased decree-holder sued N and 
obtained a decree that he was entitled to the decree amount. Then 
he applied for execution and claimed the applications of N aVgivmg 
him starting points of limitation It was held by the High Court of 
Madras that N's applications were in accordance with law as, -at the 
time they were made, N was the only person who was, on the face 
of the decree, entitled to execute it, and that the executing Court 
had no concern with the rights of any person other than the person 
appearing on the face of the decree as the decree-holder . 13 

E obtained a decree m his favour as the manager of a joint 
Hindu family consisting of himself and his sons E took out execution 
and recovered a portion of the decree amount, and then disappeared. 
N, a son of H, applied for execution subsequently alleging that after 
the disappearance of E, he was the manager of the family It was 
held that as manager of the family he was entitled to execute the 
decree without any question of assignment of the decree, that even 
otherwise N may be considered to be a transferee by operation of 
law of the decree from E, and that therefore Ins application was 
one in accordance with law 14 


(1938) AIR 1938 Nag 191 (192) 174 Ind Cas 243, Tanba Yadorao v. 

Chandrashankar Balknshnappa. 

(1933) AIR 1933 Rang 55 (5C) 144 Ind Cla 310, Moidoo v. Mahomed 

12 (1907) 10 Oudh Cas 2G3 (2G7), Abdul I Vahid Khan v Nau-ab Dagar Ati 

Khan 

(1892) 20 Oil 338 (395), Balkishcn Dai v. Bedmati Koer. 

(1927) AIR 1927 Lah 110 (110) 8 Lah 35 100 Ind Cas 515, Gurdial Singh 
v. Gurbakhsh Singh . 

(1925) AIR 1925 Mad 701 (701, 702) 49 Mad 553 69 Ind Cas 409, Pala ■ 
ntappa Chetty v Subramanxa Chettiar. 

(1915) AIR 1915 \11 2G4 (2C4) 37 All 414 29 Ind Cas 593, Aamfa Prasad 
v /mfomali 

(1938) AIR 1938 Pat 457 (459) 17 Pat 223 177 Ind Cas 992, Mohammad 
.Inns v. PliMj’cndra Prasad. 

(1890) G Mad L Jour 31 (32), Jrasaj'pan v Pulugasary. 

(1870) 4 Tieng L R 4pp 10 (40), Purnachandra P-O'J v. Abhaya Chandra Pay. 
(1935) 39 Cal W N 1073 (1074), Tahir .III v. -Ifcdul Com. 

[But ice (1914) 25 Ind Cas 555 (55G) (Cal), Pamlal Pahari v Babulal 
Bank 

(1SS2) 9 Cil G33 (G34) 12 Cal L R 14G, Dcnonath Chuekerbutty v. 
Lalht Coomar Gangepadhya 

(1889) 1G Cal 355 (302) 13 Ind Jur 3S1, Gour Sundar Lahm v. Mem 
Chunder Choirdhry.1 

13 (1920) AIR 1920 Mid 135 (135) 43 Mid 424 57 Ind Cas 753, /Tort 

Knshneimurthx v. Suryanaraj/anamurfhi 
11 (1938) AIR 1938 Ml 250 (253. 259) ILK (1933) AU 425 175 Ind Cas 590, 
A’aram Sarup ». Daya Shanktr. 


Article 182 
(Clause 8) 
Note 78 
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Article 182 
(Clause 5) 

Notes 78-79 

Where a decree is transferred to another Court for execution, an 
application by the assignee to that Court requesting it to send back 
the records of the case to the Court which passed the decree “for 
the purpose of further conducting the suit” is a step-in-aid of execu- 
tion. 10 The reason is that his claim as assignee can be recognized 
only by the Court which passed tho decree and for that purpose it is 
necessary to send back tho records to that Court. 17 

79. Application by agent. — Order 3 Rule 1 of the Civ II 
Procedure Code provides that an application required or authorized 
to bo made or done by a party in Court may, except where otherwise 
oxpressly provided by any law for tho time being in force, bo made 
by the party in person or by his recognized agent or by a pleader on 
his behalf. Rule 2 of the same Order states who are to he considered 
recognized agents for such purposes. A person so authorized to act 
for the person entitled to execute tho dccrco can apply for execution, 
and if such application is made by him, it would be one in accordance 
with law. 1 

Tho mere fact that tho authorization such as tho power of 
attornoy is not filed in Court along with tho application for execution 
docs not vitiate tho application * Nor will immaterial defects in the 
power of attorney render the application not one in accordance with 
law. 5a 

In Clihajju v. Lehna? where an application was presented by a 
person who had no power of attornoy from the decreo-liolder, and, 
on objection being raised, obtained a power of attornoy and filed it m 
Court within the period of limitation, it was held that thero was 
then a proper application before the Court on which the Court cou Id 

15. (1925) AIR 1925 Bom 472 (472) : DO Ind Cjs 5C1, Pandtijolt v. Satlt 
Piraji. 

(191C) AIR 191C P C 147 (147. 148) : 43 Cal 990 : 43 Ind App 103 : 31 
Ind Cas C9 (P C), Jalindra Noth Basu v. Peycr Deye Debt. 

1G. (192G) AIR 192G Mad 431 (432): 92 Inil Cas 770, Ayyaru Pillas v. Varadh* 
raja PtHai. 

17. (192G) AIR 192G 5Iad 431 (432): 92 Ind Cas 770, Ayyaru Ptllat v. Tenth- 
raja PtUai. 

Note 79 

1 (191G) AIR 1910 Mad C01 (003) : 18 Ind Cas 135 : 33 Mad 131, IVnlata* 
ramana Atyer v. Narastnga Rote . 

2. (1927) 52 Mad L Jour 23 (23) (x n C) 

(1913) 18 Ind Cis 52G (526, 627) : 1912 Tun Ro No. 113, Cattja Ran v. 
Dina Nath. 

2a.(1914) 1914 Mad XV N 43 (13) (s X). 

(1914) AIR 1911 Mad 632 (G33) . 23 Ind Cas 99, 5nmn»i T ‘ 

TAirumalai Chelty. 

3. (1929) AIR 1929 Lah 473 (179) : 113 Ind Cas 781. 


A person who has only a right against the decree-holder to obtain 
an assignment of the decree from him, but who has actually got no 
assignment, is not entitled to apply for execution and his application 
would not be one in accordance with law. 15 
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act. Where A, a decree-holder, attained majority on 17th July 1925, 
and on 10th December 1925 one X applied on A’s behalf for 
execution of the decree, without any power of attorney from X but 
A ratified X's act within three years of his attaining majority, it was 
held that the ratification rendered the application valid with effect 
from the date of the ratification.* 

Where an agent held a power of attorney under two joint 
decree-holders, and he applied for execution not knowing that ono of 
the decree-holders was dead at the time of the application, it was 
held that it was an application in accordance with law. 5 

Under the old Civil Procedure Code, Sections 3G and 37, it was 
held that where the decree-holder at the time of the application was 
resident within the local limits of the Court, an application presented 
by his agent even though properly armod with the power of attorney 
was not in accordance with law. 6 Tins, however, 19 no longer law in 
view of the present Rules 1 and 2 of Order 3 of the Code. 7 

80. Application by pleader. — Seo Note 71 ante. 

81. Application by executor of decree-holder without pro- 
bate.^ It was held m tho undermentioned case that an application 
for exocution by the executors of tho original dccrcc-holder, if in 
proper form, is a step-m-aid of execution oven though probate was 
not obtained at the date of the application. 1 In support of this view 
the decision in Hafizuddtn Chowdhry v. Abdul Aziz, 1 which held 
that the omission to produce a succession certificate did not render 
the application by the hoirs ineffectual, was relied upon. 

81a. Previous application for execution need not be against 
the same person or property or for the same relief. — Where 
the decreo grants a single relief, piecemeal execution thereof will not 
be permitted 1 But, whero the decree grants different reliefs oi grants 
relief against different porsons jointly, tho application for execution in 
respect of ono or more of such reliefs or against one or more of such 

4. (1931) AIR 1931 Lab COO (C01) 135 Ind Cas 207, Ghanaya Lai v 3Iadho 
I’arshad 

(1930) MR 1930 Lab C03 (C01), .Uadho Traslmd v Ghanaya Lot 

5 (18S3) 13 Cal L R 18(22), .lm»rtinn»ssa Chon d hr am v .lhsannha thoudhn. 

C (1901) 23 All 499 (500, 501) 1901 All W N 1C1, Muran l.al \ Cmrao Singh. 

7. Sec Order 3 Rule 2, Note 2, Point (1) of the Authors' Cml Procedure Cede 

Note 81 

1. (1909) 4 Ind Cas 118 (118) (Cal), llari Badani Dasi v Gotuida Chandra Das 

2. ( 1893) 20 Cal 755 (757) 

Note 81a 

1. (1933) AIR 1933 Rom 3C1 (3GC) 57 Horn IfS 140 Ind Cas S13. Panaji 
Gtrdhar Lai \ . llatai.ehand Haj, trivial. 

(1913) 19 Ind Cas SOI (SOI) 35 Ml 201. Ram ChanJrr .VaR Kaha v. Abdul 
Jlahm 

(1S73) 19 Stith W R 117 (118). Eamananlh Jha \ L."j LucU ir.ee ful Singh 
Bahadui . 

(1935) A I R 1935 C»1 IIS (119) 151 Ind Cas C51, Xman Kcnuni Deli t. 
Sa ih'sh Chandra Cha'.rararfy. 


Article 182 
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Notes 79-81; 
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Article 182 
(Clause 5) 
Notes 8 la-82 


persons, will be in accordance with law and will save time for a 
subsequent application in respect of any relief granted by the decree 
and against all the judgment-debtors * It is not necessary that, in 
order to save limitation, the application should have been directed to 
the same property which is the subject-matter of the subsequent 
application or to the same person against whom proceedings are 
sought to be taken in the subsequent application. Thus, an execution 
application against the principal debtor has been held to save limita- 
tion against the snrety. 5 

On the same principle, execution by the arrest of the judgment- 
debtor will save time for a subsequent application for execution by 
sale of the property of the judgment -debt or. Conversely, an applica- 
tion for execution by attachment and sale of some of tho properties 
of the judgment-debtor will save time for a subsequent application 
for proceeding against his other properties or against his person. 4 

82. Application against legal representative of judgment- 
debtor. — The Civil Procedure Code does not contemplate any 
specific application to bring on record the legal representative of the 
judgment -deb tor, though, in practice, it is usual to add a prayer to 
that effect. The omission, therefore, of an express prayer to bring 
the legal representatives on record will not render the application 
against the legal representatives one not in accordance with law. 1 

2 (1S93) 19 Ml 93 (100) 1S93 AU VT N 57 (F B). Sadho Saroft v. Pel 

Pande. 

(1697) 1S97 All V N 31 (31). Bhtlahan Lai x. AU Mardan Khan. 

(1SG7) 8 Sath \V R 09 (100), Burodalant Boy x. Pom Kxshoree Dutt- 

(1S91) 13 Cal 515 (517). padha Kislen Loll x. Padha Pershad Singh. 

(1S75) 7XWPHCR95 (96. 97), Pam Baksh Singh x. Modal Ali • 

(1915) AIR 1915 Mad fill (S12) : 21 Ind Cas 32 : 33 3Iad 199. Boltuubra- 
mania Chetty x. Sicaranammal . 

(1926) AIR 1920 Nag 159 (ICO) : 89 Ind Cas 135 : 21 Nag LRU?. Jairan 
x.Adku. 

(1690) 15 Bom 212 (211), Dahehand Bhudar x. Bai Shitlor. 

(19-26) AIR 1920 Cal 1019 (1021) : 53 Cal 5«2 : 96 Ind Cas 562. Cpendra 
Nath Dost x. K. P Dutt. 

(1S09) 26 Cal SS9 (590), Nepal Chandra Sadoo Khan x. Amnia Loll Sai» 
Khan. 

(IS??) 1533 All \Y N 95 (96). Naram x. Golat. 

(1567) 8 Suth \V R 271 (271). Jtnesh Prolath GangrJly T . Kalte Cocnar 
Pen/. 

(1922) AIR 1922 All 3*3 (0S9) : II All 166 : G5 Ind Cas 353. Pan Pnehh 
Boy x. Tkoo Tttran. 

(1366) 5 Snth \V R (Mise) 10 (11). Oifxrdu r Mohun Mu it a fee x. TnpT- 

(1922) AIR 1922 Bom 191 (195) 67 Ir.d Cas 1C9 : 46 Bom 719, Sit**** 
Zulappa r. Kesharrao Parratrao. 

C (1923) A I R 1923 AH S?1 (3S5) . 71 Ind Cas 1011, Gopinath ShuXul x. Sat 
Naram Skulul 

1 (1S77) 2 Bom 291 ( 29*), Jamnadot x. Z*ahlarart. 

Note 82 

1 (1933) AIR 1933 Mad 56.3 (V.3, V9) : 113 Ird Cat PII. Tkxmpathi 

gar x. Veganamnal. ( (190.) 31 Mad 77 ; A I R 1925 Mad 701: A * ** 
1932 Mad 73 ; A I R 1931 Mad 303. Relied cn ) 
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There is a difference of opinion as to whether a proceeding taken 
against a wrong person as the legal representative of the judgment- 
debtor is one in accordance with law which will give a fresh starting 
point for a subsequent application against the proper representatives. 
It has been generally held that such an application, if made bona 
fide, is a good application and that even if it is not a proper 
application for execution, it would still be a valid application to take 
a step-in-aid of execution ia A contrary view has been held in the 
undermentioned case. 2 In view of the clear pronouncement of their 
Lordships of the Privy Council in Khalil Ur Rahman v. Collector of 
Etah, 3 that the question of bona fides of the decree-holder is not a 
material consideration in deciding the question whether an applica- 
tion is in accordance with law, it seems doubtful whether the first 
of the two views stated above is not open to reconsideration. Where 
there are two rival claimants to the estate of the judgment-debtor, 
each claiming to be the true representative, and the decree-holder 
in good faith chooses one of them and proceeds against him, it has 
been held that the person chosen would be deemed to represent the 
estate, and the application against him would thus be regarded as 
being one in accordance with law. 4 

As to the validity of applications for the arrest and detention of 
the legal representatives in execution of the decree against the 
•deceased judgment-debtor, see Note 57 ante. 

83. Application where judgment-debtor is a minor.— Where 
•a decree was obtained against a minor A represented by his mother 
B as guardian ad litem, and an application for execution of the 
decree was made against B herself and not as guardian of A, and the 
application was granted and certain property of the minor A was 
attached, it was held that the application could not, by reason only 
of the said mistake, bo regarded as one not in accoidancc with law. 1 
See also tlio undermentioned case 1 

la (1035) AIK 1935 Mid 101 (1G2) 155 Ind Cns 32T~Subramania Desika 

Onanasambanda Pandora Sannadhx v. Bangasuamx Chcthar 

(193S) 40 Pun L R 25 (2G), Ml. Tlarbansa v. Munshx Ram. 

(1892) 1892 All W N 211 (212), Gopal v. Har rrasad. 

(1927) AIR 1927 Fat 92 (93) 99 Ind Cas 501, Gantshtcar Singh v Than 
Mai. 

(1932) AIR 1932 Tat 30G (307) 11 Pat 503 139 Ind Cas 810, Bra jasunder 
Das \. Radha rrasad Bhagat, 

(192C) AIR 192 G Lah 81 (35) 90 Ind Cas 1050, Ml. Begum Bibx v Eulaqi 
Shah. 

(I90S) 35 Cll 1017 (1019) ZJipiu Dehart Mxlter v. Bibi Zohra. 

(1892) 20 Cal 38S (30C), Eallishen Das v. D,3mnh Kcer. 

2. (1910) G Ind Cis 38 (10) 32 All 404, Gyanendranath Basu v Rant A'thalo 

Rib i 

3. (1931) A I R 1931 T C 14 ( 1G ) Cl Ind Ann 62 117 Ind Cas S23 55 All 

993 (P C). 

4. (1909) 4 Ind Cas 1059 (1060) 33 Mad C, Ratnanramt/ Cbf/lwr v Orpila - 

tiidm Cheth. 

Note 83 

1. (1887) 12 Rom 427 (430), Ifort t. Xaravan. 

H. (191 S) AIR PUS All 289 (289) . 43 Ind Cas 519. Rain Lakhan Das t. 
SJ.anlar Sinjh. 


Article i82 
(Claues B) 
Notes 82-83 
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Article 182 
(Clause 5) 
Notes 83-85 


Whore an application for execution prayed for the attachment 
and sale of the minor judgment-debtor's property but it was subse- 
quently found that the guardian ad litem was dead at the date of 
the application, it was held that the irregularity was not material 
and that the application should be considered to be in accordance 
with law. 5 


84. Application against trustee judgment-debtor who has 
ceased to be trustee subsequently. — Where a decree was 
obtained against A as trustee, but subsequently A was removed from 
the trusteeship, and the decree-holder, not knowing the fact of such 
removal, applied for execution against A, it was held that the appli- 
cation must bo considered to be one in accordance with law in the 
absence of proof that at the date of the application, A had been 
removed from the trusteeship. 1 


85. Application against judgment-debtor who was dead 
at that date. — There is a difference of opinion as to whether an 
application for execution against a judgment-debtor who is dead at 
the time the application is made can be considered to be one in 
accordance with law. On the one hand, it has been held that a bona 
fide application of that kind would give a fresh starting point of 
time. 1 On the other hand, a contrary view has been taken, namely, 
that such an application cannot be considered to be one in accordance 
with law 2 In Mt. Bam Kali v. Bir Dhadarman, 3 it was held by 

3. (1031) A I R 1031 Lah C3G (637) . 131 Ind Cas 1107, Ghulam Sustain r. 
Naram Singh. 

(1033) AIR 1033 Mad 606 (G97j : 145 Ind Cas 714, Jagannatha Sao x. 
Narayanamurty. 

(1921) AIR 1924 Pat 333(331) : 72Ind Casl003, ruran Sallr.St. Dibci. 

(1036) AIR 193C Nag 77 (78), rralhad v. Sohanlol. 

Note 84 

1 (1026) AIR 1926 Mad 321 (322) : 92 Ind Cas 709, Trustees, raraU.at 
Deiaswom v. Venkalochalam Tadhyar. 


Note 85 

1. (1893) 17 Mad 76 (79) • 4 Mad L Jour 8, Sarnia PiKa» y. ChocUUnga. 
(1935) AIR 1935 Mad 161 (1G2) : 155 lad Cjs 32 7, OuanasamWnda 
Pandara Sannadhs r. Sangasicami Chethar. 

(1932) AIR 1932 Pat 222 (221) : 11 Tat 516 : 133 Ind Cis 91, Sheojrtmd 
Sam v. Sft. Kuhunbansx Kuer. 

(1921) AIR 1924 Pat 333 (331) • 72 Ind Cas 1003, Puraft Mall y. Ml. 
Diltca. 

(192C) AIR 1926 Mad 321 (322) : 92 Ind Cas 709. ParaUal Derastran y. 
Venhataehalam. 

(190S) 85 Cal 1017 (1019), Dipm Dehart Sitter v. Dili Zohra. 

(1931) AIR 1931 Lah 55 (55) : 151 Ind Cas 307, Maula Dakhsh iloham* 


mad Ikram. _ 

2. (1931) AIR 1931 AH 4G3 (1CI) 143 Ind Cas 1131 : 56 All 461, St. J 

Kah v. Dir Dheularman Tevart. .. 

(1931) AIR 1931 Rom 215 (216) 153 Ind C«* 191. Sanjulabai Kashina f* 
y. Pandurang Jayaram. 

(1903) 13 Mad L Jour 37 (37) (v li c). ... . 

(1897) 7 Mad L Jour 910 (110) (N I C). (Critical Noto on (1S97) 13 All 3J* . 

1897 All \V N 75. ileulho Prasad v. Kesha Prasad ) 

(1S97) 19 AH 337 (339) : 1897 A11 \V N 75. iladha Prasad r. Kesha rraiu. 

3. (1931) AIR 1931 All 4C3 (IGI) . 56 All 4C3 : 113 Ind Cas 1131. 



APPLICATION FOR EXECUTION Op DECREE OR ORDER 2537 


the High Court of Allahabad that an application for execution against Article 182 
a judgment-debtor who is dead would not be in accordanco with law, (Clause 5) 
but that an application for transfer of the decree to another Court Notes 83-86 
for execution would be a valid step-in-aid of execution. In Manjula- 
bai Kashtnath v. Pandurang Jayaram,* the High Court of Bombay 
held that an application against a deceased judgment -debtor, whether 
for execution or for a step-tn-aid of execution, would be not in 
accordance with law. The same High Court held in a later case 41 
that an application for transfer of the decree for execution in ignor- 
ance of the death of the judgment-debtor, would be a valid step- 
in-aid of execution. The reasoning of tho decisions holding that such 
applications are in accordance with law is not clear. In Abdus 
Sattar v. Mohtni Mohunf it was observed that the rulo that when 
a suit is filed against a dead person it is a nullity, did not apply to 
execution proceedings. If tho principle is that a proceeding against a 
non-existing person is a nullity, it is difficult to see why execution 
proceedings should be excepted from the operation of tho rule. 

86. Application, if need be bona fide.— Section 20 of the Act 
of 1859 provided that no process of execution should issuo to enforco 
any judgment, decree or order unless the application for execution 
was made within three years of "some proceeding" to enforce such 
judgment, decree or order, or to keep the same in force. It was held 
in cases under that Act that the words "some proceeding” meant 
some bona fide proceeding. The Courts wero therefore held bound to 
decide in each case whether the previous application was a bona fide 
one or was morely a colourable one 1 

4 (1934) A I R 1934 Bom 215 (21C) 153 Ind Cas 181. 

4a (1934) AIR 1931 Bom 2GC (270) 151 Ind Cas 707, Gopal Shankar \ Rai- 
sin'; 1'retnji 

5 (1933) A I R 1933 Cal 031 (037) 149 Ind Cas 1021 

Note 86 

1. (1870) 13 Moo Ind App 479 (483) 5 Bong L R Cll 14 Suth W R 21 : 2 
NWPIICR 402 2 Suther 351 2 Sir 597 (P C), Maharajah Dherag 
Mali lab Chund Balia door v. Bulram Singh, 

(1872) 19 Suth \V R 70 (77) . 11 Bong L R 23 (l* C), Boy Dhunput Singh v. 

Madhomotce Dabia 

(1874) 21 Suth W R 97 (100) 13 Bong L R 109 (PC), Benoderam Setn v. 

Brojendro Narotn Boy. 

(1809) 2 Bong L R App 24 (25), Gholam Ashgar s. BoUtinoni Dili 

(1809) 2 Bong L R App 45 (4C), Ganga Moray an Chondhry \. Mohammad 
Sirkar.' 

(18G9) 3 Bong L R \pp 142 (143), .RJina BU t \ Su2>u6t<nniss<i Dili 

(1S71) 0 lleng LR tpp 140 (140, 147), Maharaja Dhiraj Mahtab Chattd 
Bahadur v Lakh l Bibi. 

(1SGC) 0 Suth IV R MisC 76 (77), J/aAarnni Indurjeet Koontcur t. Mae tm Ah 
Khan 

(1SG6) 0 Suth \V R Mi-c 91 (92), Tiluck Chunder Gooho v. Gourmonee Drier 

(ISCG) G Suth \V R Mi-c 97(97) Bhugcimtly s .VoZian Chunder 1‘uUrdundo 

(1806) C Suth 5V R Mi-e 93 (101) Bong L R S u p Vol 492 1 Ind Jur (X s 
421, Bam Sahave Singh \ ZVjim 5mjh 

(1S6C) 6 Suth W R Mis 101(100) 2 Ind Jur(XS)l, IT6.Vf.iiM Loistub 

Lai. 

(1SG7) 7 Suth W R 10 (101, Shoo Chand Chunder v. Mr D Gran!. 

(1SG7) S Suth W R 93 (9S, 99), 7sAa« CAundor Bose Jug-lundkM Ghcse. 
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Article 182 Under the later Acts the date of applying was made the starting 
(Clause 5) point of limitation. There has been a conflict of opinion on the 

Note 86 question whether, under these Acts, tho application should be for.a 


(1867) S Suth \V It 199 (199), Ameerun lit bee x. Shib Berthad TkaXocr. 

(1667)8 Suth \V It 263 (26S), Kisto Kant Bural x. Ktshrinee Debus. 

(1607) 8 Suth AV R 306 (307), Tabbur Singh v. Moiee Stngh. 

(16CS) 9 Suth \V R 413 (111, 415), Tabbur Stngh x. Moiee Stngh. 

(1S6S) 9 Sath \V R 565 (5GC), Rajah Suth Chum Ghosal x. Rh;/rti!> Chi- 
Her Brohmo. 

(18GS) 10 Suth \V R 221 (221) : 12 r<cng L R 50G«, Gunga Btshtn Chur.d 
v. itaharajadhtraj Mahatab Chund Bahadur . 

(1S6S) 10 Suth W R 219 (213), Kale e Kishore Bose x. Proiunno Chunder 
Boy. 

(1869) 11 Suth W R 70 (71) : 2 Pong L R A C 191. Luchmeeput Stngh B.'J 
v. IPahed AI». 

(1669) II Sath W R 60 (60) : 2 Dong L R A C 190, Baja Sutto Sum 
Ghossnl T. Bhyrab Chunder Brchmo. 


(1669) 11 Sfltb A\* R 269 (269), Brojendro Karatn Boy t. Btnodt Bam Sen. 
(1S69) 11 Suth \V R 567 (569) : 9 Rcng L R App 17, Gaur Mohan Banerjee 
v. Tara Chand Banerjee. 

(I6C9) 12 Suth AV R 2S1 (2S1), Mahomed Baler Khan x. Sham DeyKoer. 
(1669) 12 Suth AV R 357 (35*5). Juttadharee Stngh v. iru«rr Stngh. 

(I860) 12 Suth AV R 436 (137) : 4 Bong L R A C 1, Khaja Abdul Gannee 
x. N . r. Bogose. 

(1370) 13 Suth AV R 40 (II), Bam Dhun Goor x. Gooroo Dossee Dossee. 
(1370) 13 Suth AV R 161 (166), jrodhoorooHy Debut x. DJiunptif Stngh. 
(1670) 11 Suth W R 112 (118), Bo j Coomar Baboo x. Judoo Bungshee. 

(1S71) 15 Suth AV R 162 (162), .Va7iara;rth Dhtraj M aha tab Chand Baha * 
door t. Ifodhoo Snodun. 

(1S71) 15 Suth AV R 203 (201), Meet Looft Alt x. Abco Btbee. 

(1671) 15 Suth AV R 356 (356), In the matter of Kaleedass Ghase. 

(1671) 15 Suth AV R 419 (150), Koylas Kath Chose x. Vitya Sham a Jbsve. 
(1871)15 Suth AV R 473 (473), Tarur* Chunder x. Iluro Chunder. 
(1S71) 15 Suth AV R 530 (531), Moonshee Syud Ameer Alt t. Sahr5 Smjh. 
(IS71) 16 Ruth AY R 267 (263), Bran Kishore Deb x. Ktshen Chu rder 
Chotrdhry. 

(1871) 16 Suth AV R 296 (297), Cddovfo Chum Sahoo x. Dam Dhun B.oy. 


(1372) 17 Sulh AV R99 (90), J 0 do tell v. Badha Ktshen Maser. 

(1372) 17 Suth AV R 335 (355), Joyltsken Shaha v. RuAoIa Moyet 
Chotrdratn. 

(1S72) 19 Suth AV R 193 (131), Bajeeb Isxhun Saha Chou-Jhry v..Vr. 

U'i ! ford Xtasvyl. 

(1373) 16 Suth AV R 251 (235), Rullohw Kant Bhuttacharjee x. Koglas* 
Chunder Boy. } 

(1373) 19 Suth AV R 102 (103), J/etoendonalfc Rhadvry x. Shtb Chunker 
DhaJnory. „ 

(1373)19 Sath AV It SOI (302). Mr. T. C. Lethbrulje x. rmhlaSSetn. 

(1373) 20 Suth AV R 31 (31) 12 IVng L R 500. Chovdhry IVaArd A*» 

t, Mulheh Fnayet .!(i 

(1371) 21 Suth AV R 211 (ill). Ilur Sahr-y Sin; A t. <7,-4-inJ Sah"J. 

(t«71) 21 Suth AV R 419 (ll«). GoMain Copal Dull Bundit x. The Court <7 
ffWs. 

(1376) 3 Cat 47 (57) ■ 1 1m! App 127 • 3 Sar 721 : 3 Sether 423 : 1*1* *J a 
Re No. 7 : 1 Ind Jur 4 57 (I* C). Rrlhi and Jjcndon Ri«& *. OrtharJ. 

<13f9) 1 N AV 1* II C R 115 (115), AuHun Chicni r. Aaoi-ttr AtXunJer G*r. 

(IV.7) 4 Horn H C It A C 66 (37), D. A. Rain t. Van B*‘\~. 

(1373) 1ST 5 Rom I* J 222 Butgho r. Appa. 
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fide, one class of cases holding that it should be 5 and another class of 
cases that it need not be so. s The conflict must now bo taken to bavo 
beenset at rest by the decision of their Lordships of the Privy Council 
in Khalil Ur Rahman v. Collector of Etah,* that it is not neces- 
sary for an application to lie in accordance with law that it should 
have been mado bona fide In that case an application for execution 
was made on 2nd June 1925 in respect of a mortgage decree dated 
29th June 1922, praying for the sale of the mortgaged properties. The 
Court ordered certain copies to be filed in answer to which the vakil 
stated that he simply wanted in that application to get the legal 
lepresentatives of the judgment-debtor brought on the record. Notices 
were ordered to the alleged legal representatives but were returned 
unserved and the decree-holder taking no further steps, the applica- 
tion’was struck off Tho dccreo-holder again applied on 8th July 192G 
for sale of the property. On this application, the legal representatives 
were brought on the record, but no further steps being taken this 
application also was struck off Their Lordships, approving of tho view 
taken by tho Full Bench of the Allahabad High Court in Kayastka 
Co. Ltd v Sitaram Dulcy , B observed as follows 


2 (1026) AIR 1926 All 95 (09) . 48 All 468 00 Ind Cas 938, Shco Prasad v. 
31 1. Naraxn* Dai 

(1926) AIR 1926 All 376 (37G) 93 Ind Cas 869, Dam Bahadur v. Bahai 
Ah. (Bogus application ) 

(1931) AIR 1931 Bom 425 (425) 134 Ind Cas 699. i7an 3 lahadeo v. 

Vishnu Dalalnshna, 

(1931) AIR 1931 Sind ICO (161) . 134 Ind Cai 1182 25 Sind L R 528, 

Volkart Brothers v Achrajram. 

3. (1874) 22 Sutli W R 512 (516) (F B), Eshan Chander Dose v. rrannath 

Nag. 

(1874) 22 Sutb W R 151 (155) 14 Bcng L R llln. Bohinee Xundan 31 it ter 

v DUaguan Chander Don 

(1875) 21 Suth W R 459 (460), Mt Moracho Koner v. Chutoorbhooj Sahoy. 
(1877) 3 C.vl 518 (521) 1 Cal L R 403, Unnoda Period Day \ Koorjyxn Alt. 
(1929) AIR 1929 All 625 (650) 118 Ind Cas 17 52 All 11 (F B), Kayastha 

Co , Ltd v. Stfa Ram Dubcy. 

(1875)23 Sutli \V R 827 (323), Shurut Chander Sen i . Abdool Khyr 11 ah- 
moed Mohutesur Dillah 
(1SS3) 1833 Fun Ro No 23, Daness v. Turton 
(1878) 2 Mid 1 (3) 3 Ind Jur 203, j Prabhacara Doic v. rotannah 
(1S91) 1S91 All \V N 11S (118). Debt Dass v. Umrao Singh. 

(1890) 1890 All IV N 77 (78), Kalima Bibi v. Nishan Dibi. 

(1930) 131 Ind Cis 67 S (679) (All). Rnpai Rat \ Murat Tiuarx 
(1930) A I R 1930 All 814 (fill) 12S Ind C is 231, Ram Xath \ Dam Sahai 
(1923) AIR 192S Oudh 337 (33S) 110 Ind Cas 701 3 Luck 5'0, Dugaya 

Dibi \ Drag Teuan 

(1930) AIR 1930 All lbS (ISO) 122 Ind Ca» 179. Dharamdeo Dai \ Jtrala 
Prasad. 

(1935) A I R 1935 Nag 131 (132) 31 Nag L R 333 156 Ind C is 111 . ITanu- 
juaii Lain Katar \ Nhronaravan Sonar 
(1933) AIR 1933 Sind 78 (si) 27 Sind L R 109 112 Ind Cas 4'9. Achroj. 
si ng Dam Sing x. Achrajram Sahnt, 

(1931) AIR 1931 Fat 2*9 (2*9) . 149 Ind Cas 102, Srt Dai x Shedeni 
Missir. 

4. (1931) A 1 R 1931 T C 11 (16) 147 Ind Cas 323 . Cl Ind \pr 62 55 All 901 

(I’C). 

5. (1929) A 1 11 1929 Atl C25 (650) US Ind Cas 17 . 52 All 11 (F B). 


Article 182 
(Clausa 5) 
Note 86 
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Article 182 
(Clausa 5) 
Note 86a 


™hile in the former case it will not.* 

Where a defective application, instead of being returned or 
rejected is accepted by the Court and action taken, it has been held 
that the application must be taken to have been in accordance with 

law. 8 


Where an application is rejected by the Court on the ground that 
it has not complied with the requirements of Order 21 Rules 11 
to 14, it has been hold that it cannot be considered to be one in 
accordance with law even though the omission was an immaterial 
one.® Various reasons have been advanced for this view, but the tree 
reason seems to bo that a Court cannot reconsider at a subsequent 
stage of the execution proceedings its own order that such an 
application was not in accordance with law. 

(1883) G Mad 250 (251), Bamanandan v Periatambx. 

(1908) 31 Mad 68 (69) : 17 Mad L Jour 59G : 3 Mad L Tim 251, Bamayyan 
v. Kadxr Baoha Sahtb. 

(192G) AIR 192G Cal 1077 (1031) : 53 Cal CGI • 98 Ind Cas ICG, Pttambar 


•A'oer) 

. Ghose. (List cf 


(1932) 135* Ind Cas 15 (15) (Mad), Sangxlvja Ptllax v. MuthU ChtUtar. 

(Party not signing and verifying application ) ... 

(1920) AIR 1920 Pat C15 (C16) : 54 Ind Cas 933, Sobran iTahtonc.^ Ml. 
Sxbxlas Kuer. (Decree-holder failing to comply with a condition 1 
order of Court.) - , 

(1922) 65 Ind Cas 120 (120) (Pat), Guru Mahadeva Ashram Prosad Saft> 
Bahadur v. Mahabxr Sukul. (Amount of the decree and costs coi 
shown — Held, material defect.) __ . , 

’ ' - - ’ ir 693. TtUit 

■ . . ■ ■ . . Lellanund. 

, . . ■ n dra 


txnnnx . r t> mnn p r _ no Mini jr ty.- ora r* Tnfl (*.1, 844, Guh>rP a 

1 • - ■ ■ ■ . Gtrxja Bant 

was accept 

and acted upon by a Court does not preclude it front 
behind to see whether the decree was birred at the date oi 
application.)} „ - ft* rl 

G. (1931) AIR 1931 Nag 151 (155) . 134 Ind Cas CS1 : 23 Nag L R 1 

GulamaU v. Itajkumar ChatUrjx. (It the rejection Is on 0 . 
grounds, the Court dealing with the subsequent application tn ®', ^ 
to tho presious application itself to sec whether it was 3n accoroa 
with law.) _ _ 

(1919) A I R 1919 Cal 4CG (4G7) : 41 Ind Cas 020, I than Chandra • 

Dulal Chandra De. (Amount which had teen recovered in 
some previous proceedings was not correctly stated— Not inacco 

(1931) "t-.-’i I 


jiumaiioii i 

(1935) AIR 1935 Nag 131 (132) : 31 Nag L R 33-3 : 15G Ind Cas 1H . Ila 

man Lata Kalar v. Sheo Xarayan Sonar. 

(1931) A 1 It 1931 All 722 (723) ; 131 Ind Ca» 33, Sud/thaitort jra 

Xarain Singh r. Palihan Pule. _ p, rt 

(See also (1926) A I It 1926 All 37G (37G) : 93 Ind Cas 3C9, ' 
BahaJur Singh v. JIahat Alt Khan.) 
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fide, one class of cases holding that it should be s and another class of 
cases that it need not he so. s The conflict must now be taken to havo 
been set at rest by the decision of their Lordships of the Trivy Council 
in Khalil Ur Rahman v. Collector of Etah,* that it is not neces- 
sary for an application to be in accordanco with law that it should 
have been made bona fide. In that case an application for execution 
was made on 2nd June 1925 in respect of a mortgage decree dated 
29th June 1922, praying for the sale of the mortgaged properties The 
Court ordered certain copies to be filed in answei to which the vakil 
stated that he simply wanted in that application to get the legal 
representatives of the judgment-debtor brought on the record. Notices 
were ordered to tho alleged legal representatives but were returned 
unserved and the decree-holder taking no further steps, the applies - 
tiou’was struck off. The decree-holder again applied on 8th July 192S 
for sale of the property. On this application, the legal representatives 
were brought oa the record, but no fu ether steps being taken this 
application also was struck off. Their Lordships, approi mg of the view 
taken by the Full Bench of the Allahabad High Court m Kayastlia 
Co Ltd. v. Sitaram Dubeyf observed as follow e? - 


2. (1926) AIR 1920 All 95 (99) . 48 All 408 . 90 Ind Cn s 939, Sheo Prasad v. 
Sit . Naraint Bat 

(1926) AIR 1926 All 376 (376) 93 led Os 369, Bam Bahadur v. Rabat 
Alt. (Bogus application ) 

(1931) AIR 1931 Bom 425 (425) . 134 Ind Cas 099, Hart Mahadeo v. 
Vishnu Balahrtshna. 

(1931) A I R 1931 Sind 100 (101) . 134 Ind Cas H82 25 Sind L R 528, 

Volhart Brothers v. Achrojratn. 

8.(1874) 22 Suth \Y R 512 (510) (F B), Eshan Chander Bose Prannath 
Nay. 

(1874) 22 Suth W R 154 (155) 14 Bong L R 144n. Rohmce Nun dan Muter 
v. Dhaguon Chander Bo'/. 

(1875) 24 Suth \V R 459 (4C0), Mt Moracho Koocr v, Chutoorbhoo) Sahoy. 

(1877) 3 Cal 513 (521) 1 Cat L R 403, Unnod a Persad Roy v. Koorpan Alt. 

(1929) A I R 1929 All 025 (050) 118 Ind Cas 17 52 All 11 (F R), Kayastha 
Co , Ltd. v. Sita Ram Duhey 

(1875) 23 Suth \V R 327 (323), Shurut Chundtr Sen v Abdool Khyr Mah- 
inoed Mohulesur Dillah. 

(1883) 1833 Pun Ro No. 23, 2Ja««s \. Tut ton 

(1878) 2 Mad 1 (3) 3 Ind Jur 203, Prabhacara Row v . Potannah. 

(1891) 1891 All \V N 148 (143), Debt Dass v Umrao Singh 

(1890) 1890 All W N 77 (78). Jlahma Bibt v Nts/ian Btbi 

(1930) 131 Ind Cas C7S (CTO) ( Ml), Ei/pai Rai \ . A/w>n< Tewari 

(1930) A I R 1930 All 814 (S14) 123 Ind Cas 231. Ram Rath \ . Ram Sahat 

(192S) -MR 1923 Oudh 337 (33S) 110 Ind Cas 701 . 3 Luck 550. Rugaya 
Bibt \ Prag Tetcart 

(1930) AIR 1930 All 1SS (ISO) 122 Ind Cas 179, Dharamdeo Rat \ . Jtrala 
Pra tad 

(1935) A I R 1935 Nig 131 (132) SI Nag L R 333 156 Ind Cas 111. 77a nu- 
t»an Lola Kalar \ Sheonarayan Sonar. 

(1933) A I R 1933 Smd 78 («U) 27 Sind L R 109 1*2 Ind Cas isO. Achraj. 
jiiij 7 Ram Stng y .tchrajram Sahnt 

(1931) MR 1931 Tat 2S9 (259) 149 Ind Ca* 102, Sr» Rj, v 

■1. (1931) A I n 1931 r C 14 (1C) 147 Ind Cas 323 Cl Ind 4pr C2 55 AU 993 

(PC). 

A, (1929) A I R 1929 All 025 (650) 113 Ind Cas 17 52 All 11 (F B). 


Article 182 
(Clause 5) 
Note 86 
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“The applications were made in accordance with the provi- 
sions of the Code of Civil Procedure, and therefore in accordance 
with the law applicable thereto; they were mado to the proper 
Court. They were obviously steps-in-aid of execution and they 
were mado in time. 

“To hold that it was necessary for the Court to be satisfied 
that the said applications were mado bona fide and that the 
decree-holder had the intention of proceeding to execution in 
pursuance of each of the said applications, would be to import 
words into the terms of the Article which are not to be found 
therein and would necessitate the Court embarking upon the 
difficult and in some cases the impossible task of finding the 
motive of ilio decree-holder in making the applications." . 

86a. Effect of return, amendment, and rejection of applica- 
tion for execution. — Order 21 Rule 17 Bub-rules 1 and 2 of the 
Code of Civil Procedure provide as follows : 

"(1) On receiving an application for the execution of a decree 
as provided by Rule 11 sub-rule 2, the Court shall ascertain 
whether such of tho requirements of Rules 11 to 14 as may he 
applicable to tho case have been complied with and, if they 
have not been complied with, tho Court may reject the applica- 
tion, or may allow the defect to bo remedied then and there or 
within a timo to be fixed by it. 

“(2) Where an application is amended under the provisions of 
sub-rule 1, it shall be deemed to havo been an application m 
accordance with law and presented on the date when it was first 
presented.” 

Where tho application is amended, under tho provisions of 
sub-rule 1, then tho application will ho deemed to ho in accordance 
with law when it was first presented, irrespective of tho question 
whether tho defect in tho application as it was first presented was a 
material ono 1R (i e. a defect by reason of which it is not possible for 


Note 86a 

li»(192G) AIR 1020 M.nl 2G0 (2G0. 2G1) • 02 In.l Gas 100, S.ihLimb Sair *• 
Ambti. (Description of property omitted.) 

(1017) AIR 1917 Mad 63G (S3G) • 35 Ind Cas 87C, Xamafcfci Ammal t. 
Pitchu Iyer. 

(1010) AIR 1010 Mad 220 (221) 52 Ind Cn 7G5, E.iIaJutroman« I'M*' T * 
Chit Co., Vela .Vi ,lhi Ltd . 

(IMG) A I R 1936 Mod 91 (92) . 59 Mad 303 : 1G1 Ind Ca» 91. KcncteJ* 
Dalayya *. Sundara Xarayana. . 

(1921) AIR 1921 Fat 23 (21) 2 Fat 6OT : 74 Ind Cas 174 .Bharat />««'** 

t . Dtcarha I'raihad. 

(1923) 45 Mad L Jour 7 (7) (S It C) f 

(1030) AIR 1030 Oulh C5 (GO) : 5 Luck 453 • 121 Ind Cai 415, Dr 
SinyA v Jlhajuran Dan 

(1010) 7 In 1 Car 19 (20) (Cal). ATalanun I Smjh r. Chandra A*»» W 

(1932) A I R 1972 Fat 222 (224) : l*i Jn 1 Cm 91 ; 11 Fal 515, Shea Girin 
Jim », Mt. Kuhun Bonn Kutr. 


Article 182 
(Clause 6) 
Notes 86-86a 
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tlio Court to proceed with the application) or an immaterial one. 1 ^ 
It does not follow from this that where an application is returned 
for amendment, but is not amended, tho application must necessarily 
he considered to be not in accordance with law. 1 In Kamacht Ammal 
v. Fichu,- their Lordships of the High Court of Madras observed : 

“We think that an execution petition returned for amend- 
ment but not ro-presented, may yet give fresh starting point 
for limitation. We do not consider that Order 21 Rule 17, 
Civil Procedure Code, 1908, was intended to affect the construc- 
tion put upon the words ‘applying in accordance with law' in 
the Limitation Act by this Court and by other High Courts in 
dealing with defects in form occurring in execution applications. 
Tho Rule is an enabling one which allows certain defective 
applications subsequently amended to be deemed ‘applications 
in accordance with law' with effect from the date of their first 
presentation." 

See also the undermentioned cases ja to the same effect. 

Tho question, then, whether such an application is m accordance 
with law, depends upon the answer to another question whether tho 
defect, for the amendment of which tho application was returned, 
was a material defect, without the amendment of which further 
proceedings could not bo taken, or was only a formal defect. In the 
latter case, the application will bo ono in accordance with law, 5 


lb(1925) A I R 1925 Oudh 899 (100) 8G Ind Cas 591 23 Oudh Cas 332, Durga 
Prasad v Jolhu Ram. 

(1906) 3 Cal L Jour 4 1 (44) (s N) (Verification omitted ) 

(1930) AIR 1930 Oudh G5 (07) 5 Luck 453 121 Ind Cas 415, Dngbijax 

Singh v Bhaguan Dass. 

1. (1937) AIR 1937 Mad 385 (391) ILR (1937) Mad C1C . 1C8 Ind Cas 5G1 

(F R), Chtdambara Nadar v Rama Nadar 
(1921) AIR 1924 T.it 23 (24) 2 Pat 609 71 Ind Cas 174, Dhaguat rrashad 
v Dwarha rrashad. 

2. (1917) AIR 1917 Mad 63G (S3G) 35 Ind Cas S7G. 

2a(191G)A I R 191G Mad 958 (OSS) 32 Ind Cas G91, A’arat/nnnsiranit 
Naidugaru v. Gantayyn 

(1915) AIR 1915 Mad 1201 (1201) 29 Ind Cas 1C, Seshayya v IVnJLafa- 
subbiah. 

(1933) AIR 1933 Mid 5G8 (5G9) 143 Ind CiS 614, Thirupalhi .Ujyangar \. 

I’ejt! annual (Case before amendment by Act 9 of 1927 ) 

(1913) AIR 1918 Mad 1090 (1090, 1091) 40 Mad 919 3S Ind Cas 1SG, 
Natesa Ptllat v. Ganavathia Pillai. 

(1915) AIR 1915 Mad 1012 (1043) . 2C Ind Cas 413, raJitfla IVfai v. 
Ma ruda PiUai. 

(1916) AIR 191G Mid 510 (510) 27 Ind Cas 611. ilooffca v. Sanlunni 


(1910) 5 Ind Cis 579 (561) (Cil), J/afJiura Prosad v. .Intirajo Kotr. 

(101C) AIR 191G Mad 1155 (115G) 32 Ind Cas S1G, Narayanassrami A'aidu 
v. Muthalaya Venhatarutnam 
[See afso (1682) 12 Cil L R 279 (260), Syud Mohomed v. 

[But see (1916) AIR 1916 Mad 401 (402) 42 Ind Cas C71, ZXvrras 
Stshadrt Iirr \ .4nanfJiaj,i« ) 

3. (1S92) 1892 AH W N 111(111), .VadJio Sinjh t Jim Bharose Das. 

(1925) AIR 192S Mad 410 (113) . 112 Ind Cas S6, Abdul Khanm Saheb t. 
Luts'! i-iams-ram. 


Article 182 
(Clause 5) 
Note 86a, 
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Article 182 
(Clause S) 
Note 86a 


while in the former case it will not. 4 

'Where a defective application, instead of being returned or 
rejected is accepted by the Court and action taken, it has been held 
that the application must be taken to have been in accordance with 
law. 5 

"Where an application is rejected by the Court on the ground that 
it has not complied with the requirements of Order 21 Rules U 
to 14, it has been held that it cannot be considered to be one in 
accordance with law even though the omission was an immaterial 
one. 6 Various reasons havo been advanced for this view, but the true 
reason seems to be that a Court cannot reconsider at a subsequent 
stage of the execution proceedings its own order that such an 
application was not in accordance with law. _ 


(1883) G Mad 250 (251), Ramanandan v. Periatambi. 

(1903) 31 Mad G3 (G9) : 17 Mad L Jour S9G : 3 Mad L Tim 251, P.amayyan 


v. JTadir Baoha Sahib. 

(192G) AIR 192G Cal 1077 (1031) : 53 Cal GG4 : 9 
Jana v. Damodar Gachait. 


Ind Cas ICC. Pitambar 

v. Janli Koer.] 
ya Nath Ghost. (List 


lai v. Muthu Chettusr. 


Sobran ifahton v. Nt. 

.... ■ ■ nply with a conditions* 

order of Court.) . ... 

(1922) G5 Ind Cas 120 (120) (Pat), Guru Mahadeva Ashram Prosad baAt 
Bahadur v. Mahabir Sukul. (Amount of tho dccrco and cost* not 
shown— JMd, material defect.) „ 

5. (1920) A I R 1920 Pat 180 (181) : 53 Ind Cas 223 : 5 Pat L Jour 503. Tela u 

.i .{lanund. 


■ . Began v. 

(1922) AIR 1922 Bom 118 (110) : 4C Bom 2G9 : C3 Ind Cas 814, Gutapfa 
Rudrappa r. Erava Basangotcja. . r 

[ But see (1870) 3 Cal L R 572 (573), JjJiona Dalus v. Omjnb , 
Lahtry. (The fact that a previous application was 
and acted upon by a Court does not preclude it from oo 
behind to sec whether the decree was baiTcd at the <U“ 
nppheation. )J , _ „ t»\ 

G. (1931) AIR 1931 Nap 151 (155) : 134 Ind Cas CS1 : 23 Nag L R • t* ** 
Gulamnte v. Rajhumar Chatterji. (If the rejection is on •» 
grounds, the Court dealing with the subsequent application m 
to tho prcMous application itself to see whether it was in ae 
with law.) - , V 

(1919) AIR 1919 Cal 4CC (4G7) : 41 Ind Cas 220, Jjhan Chandra • 

Dulal Chandra IV. (Amount which had teen r^ovrre.1 in courw 
some prrviou* proceedings was not correctly stated— Not in 

"‘."i. 1 ;”'. 

" ’ , - 1 ’ _ . ameurt 


(1935) AIlT 1933 Nag 13l (132) : 31 Nag L R 333 : 1SG Ini Ca. 11«. 

man Labi Kalar r. Shea Narayan Sonar. r, avJ J 

(1931) A I R 1931 All 722 (723) : 13t Ind Ca* 33. Sud/iMirar. 

Xarain Singh t. J'atjhan Dult. „ fur i 

[See also (1926) A I K IW All 37C (37G) I : 93 Ind Cai U0. 1 
Bahadur 5m;A r. Ihlat At » A'fion.J 
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Order 21 Rule 17 sub-rule 2 of the Code of Civil Procedure 
contemplates the amendment of an application before admission 
and registration. It gives a discretion to the Court to allow or refuse 
amendment of the application. 7 If the Court overlooks the defects 
and registers the application, the question whether the defects can 
subsequently be amended depends on whether the decree is or is 
nob barred on the date of the amendment If there is no bar of 
limitation, the application can bo amended, 8 as a substantive fresh 
application can be entertained on that date and there is nothing m 
the Code to prevent the Court from treating it as a fresh application. 

Suppose, on the date when the defect is sought to be remedied 
the decree is barred by limitation. There is a conflict of opinion as 
to whether an amendment can be allowed in such a case. According to 
the Calcutta High Court no such amendment is permissible, the 
reason being that the Court is not empowered under the Rule to allow 
the amendment. 8 The Madras High Court 10 has held that the Court 
has a discretion to allow an amendment under suh-rule 1 of Order 21 
Rule 17, even if the application for amendment is made after the 
expiry of the statutory time, the reason being that the law casts a 
duty upon the Court to notico tbo defects in the application before 



Prasad. 

(1910) 5 Ind Ca9 532 (535) . 37 Cal 899, Gkhayunessa Dili v. /Tan Dasirar 
Bahama ». 

8 (1932) AIR 1932 Pat 800 (307) : 11 Tat 608 : 139 Ind Cas 810, Braja 
Sunder Das v Badha Prasad Bhagat. 

(1923) AIR 1923 Tat 224 (225) : 2 Tat 828 ; 71 Ind Cas 7ll,.pam Sumran 
Prasad v. Bam Bahadur. 

(1910) 6 Iud Cas 532 (535) 37 Cal 899, Chha ijunnessa Bill v. Pari Bastrar. 
(1914) AIR 1914 Mad GG3 (GG1) : 21 Ind Cas 782, Varaduih v. Kumara 
Venkata Perumal Baja Bahadur Varu. 

i ‘ G . 139 Ind Cas 91, Sheogobind 

: 119 Ind Cas 411, Jagannath 
'as 337, Sahmulla Bahadur t. 

•samuuui ^araar. 

(1890) 17 Cal G31 (G3G) (F B), Asgar -4h v. Troslolya Bath Chose. (Over- 
ruling 14 Cal 124.) 

(1925) A IR 1925 Cal ^1043 (1050) : 85 Ind Cas 712, .45ut Basmal Ahmad 
■ . • ' ‘ ■ . t Cas 1017. 

1 1 »r" " ■ / r. Sobay- 

10. (192S) A I R 1928 Mad 5U(25) ; 107 Ind Ca s 303, ITah«Jiiraran Bambudri- 


Article 182 
(Clause 8) 
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Article 182 admission, and if the Court or its officer had done such duty properly, 

(Clause fl) the defects could have been remedied within time. The Bombay High 

Notes 86a-86b Court has expressed the view that if the application for execution is 
within time, but the application for amendment is made after the 
twelve years have expired, the application for amendment should not 
bo straightway rejected but must be considered on its merits, and 
that the matter being in the discretion of the Court, it would depend 
upon the nature of the amendment whether it should or should not 
ho allowed. 11 The High Courts of Allahabad, 12 Lahore 13 and Patna, 1 * 
and the Judicial Commissioner’s Court of Peshawar 18 have also 
allowed the defects to be remedied though the decree was barred on 
the dato of the amendment. 

Where the Court grants time for amendment under the provisions 
of sub-rule 1 of Hule 17 of Order 21 of the Code of Civil Procedure, 
it can subsequently enlarge the time so granted. 16 

86b. Withdrawal of application. — Before the date of decision 
of their Lordships of the Privy Council in Thalcur Prasad v. Fahr 
Ullah, 1 there was a conflict of opinion as regards the effect of 
withdrawal of an execution application. According to one view, the 
application withdrawn was to be treated as non-existent and the 
question of limitation with regard to a subsequent execution appli- 
cation was to bo determined as if the first application had never been 
mado at all s According to the other view, the application which was 
withdrawn was not to be treated as a nullity, but would furnish ft 
fresh starting point of limitation. 3 The decision of the Privy Council 

11. (1937) AIR 1937 Bom 305 (370) : 170 Ind Cm 877 : 1 L R (1937) Bom C91, 

In ic Jank * Prasad Poddar. 

(1938) AIR 1933 Bom 405 (407, 403} ■ I L R (1938) Bom 708 : 177 Ind Cas 
989, Mahomed Bhai v. Dawoodbhai rf Co, 

12. (1698) 20 All 478 (480) 1898 All W N 128, Jiwat Dube v. Kali Charan 

Ram. 

(1893) 1893 All W N 112 (113), Ajudhiaram v. Muhammad Mumr. 

[See (1905) 2 All L Jour 367 (309), Muhammad Ras v, AU Sajjaa. j 
13 (1920) AIR 1920 Lah 122 (122) : 55 Ind Cas 10, Oanesh Dae V. Fallen 
Chand. , 

14. (1932) AIR 1932 Pat 222 (223) 11 Pat 510 : 133 Tnd Cas 91, Shtogoom 

Ram y Ml. Kiehunbansi Kuer, 

15. (1934) AIR 1931 Pcsh 40 (42) . 152 Ind Cas 413, Ahmad AU v. Ml. Fatima 

Sultan . 

10. (18S2) 8 Cal 479 (481) : 10 Cal L R 519, Kgmini Mohun r. Copal. . 

(I91G) AIR 1916 Cal 356 (357) : 31 Ind Cas 025, Gopal Proshad v. Rajenar 
La\. 

Note 86b ,, 

1. (1895) 17 All 106 (111, 112) . 22 Ind App 44 : 5 Mad L Jour 8 : C Sar » 

(P C). 

2. (1885) 7 AU 359 (301, 302) : 1885 All W N 51, Kifayat AU v. Ram Singn. 
(1867) 10 All 71 (78) - 1888 All WN1, Sarju Prasad v. Si/a Ram. 

(1881) 6 Bom 681 (683), Pirjade v. Pirjade. 

(lBSS) 1888 All W N 272 (273), Mahtab Kuar v. Sham sunder Lai. 

3. (1835) 10 Bom 62 (65), Tarachand Megraj v. Kashina! h Trimbah. 

(1887) 11 Bom 407 (469) • 1887 Bom P J 2S, Shankar Dtsto Kadgtr r. A a - 

Singhrao Ramchandra. 

(1910) 8 Ind Cas 833 (831) (Cal), Musaraf Ali v. Amir Jan'Bibee. 
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in Thahur Prasad’s case 1 set the conflict at rest by upholding the 
view that the withdrawal did not prevent the application from 
furnishing a fresh starting point 

After the amendment of 1927, the starting point under clause 5 
of the Article is the date of final order on the application. An 
Application withdrawn without leave can only be dismissed, and the 
dismissal will be a final order on the application which will give a 
fresh starting point of time. 

87. “Proper Court”— General. — Under Explanation II, "proper 
Court” has been defined a3 meaning the Court whose duty it is to 
execute the decree or older. 1 This necessarily implies that unless a 
Court has the jurisdiction to execute the decree or order, it will not 
be a proper Court within the Explanation, as a Court cannot be 
under a duty to do a thing which it has no jurisdiction to do 

The word “execute” m Explanation II would seem to be used in 
a liberal sense as including the power to entertain an application for 
•execution, so that an application for execution made to a Court which 
can only entertain the application and transfer it to another Court 
for execution, but cannot itself proceed to execute the decree in the 
manner asked for, may be an application mado to a “proper Court."* 
Further, if the application contemplates execution in any parti- 
cular manner, the Court that is competent to entertain an application 
for execution in that manner, will alone be a proper Court within 
Explanation II. Thus, in Maharaja of Bobbili v. Sri Baja Mara - 
saraju Peda Baliara Simhulu, 9 a decreo passed by a Court at V was 
transferred for execution to a Court at P. The latter Court attached 
the property of the judgment-debtor which was within its jurisdiction, 
in execution of the decree. Then, before the Court at P sent to the 
Court at V a certificate under Section 41 of the Civil Procedure Code 
reporting the result of tho execution, an application was made to the 
Court at Y for sale of tho property attached. It was held by tho 
Privy Council that tho application was not made to a proper Court 
within tho meaning of clause 5. 

Under clause 5, both an application for execution and an appli- 
cation to take a step-in-aid of execution must be made to a proper 
Court, in order to save limitation under tho clause. Hence, in view 
•of the definition of tho expression "proper Court" in Explanation II, 
oven an application to take a step-in -aid of execution must be made 

Note 87 

1. See (1871) 21 Sutb \V R 110 (411), Prolftasft Chunder Lahory t. Poomo 
Chunder Roy (Under Article 1G7 of tho Act of 1671, the term wm 
defined as Court who**) duty it was, by transfer or otherwise, to execute 
the decree ) 


3. (1910) AIR 1910 T C 10 (19) : S9 Slid WO : 43 led Arp 239 : 80 led Cu 
082 (P C). 


Article 182 
(Clause fl) 
Notes 86b-87 
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Article 182 
(Clause fi) 
Notes 87r88 


to a Court whose duty it is to execute the decree. 3 * 

In the undermentioned case* it was doubted by Marten, J., of 
the Bombay High Court whether an application for execution made 
against a fcalukdar without a certificate under Section 29 E of the 
Gujerat Talukbdars’ Act (1888) is one made to a proper Court, because 
in the absence of such certificate there is no duty resting on any 
Court to execute the decree. It is submitted that the learned Judge 
has not applied a correct test in determining whether a Court is a 
proper Court within the meaning of Explanation II. Clause 5 clearly 
makes a distinction between the question of an application being in 
accordance with law and that of the application being presented to 
the proper Court. Hence, the definition in Explanation II mast be 
taken to refer to a Court whose duty it is to execute the decree or 
order if an application in accordance with law is presented to it. A 
defect on account of which no Court is competent to deal with an 
application must, it is conceived, be held to be a matter which makes 
the application not one in accordance with law and not a defect 
which makes the Court to which the application is presented not a 
I proper Court. 

The expression "Court whose duty it is to execute the decree 
occurs also in the Civil Procedure Code, Order 21 Rule 2. Hence, it 
is conceived that decisions bearing on the interpretation of the 
expression in the above provision may also be referred to for the 
purpose of determining what is a “proper Court" as defined w 
Explanation II, 

88. Execution beyond local jurisdiction — Application to- 
Court passing decree, if one made to proper Court.— Even in 
cases where the property sought to be proceeded against is outside 
the local limits of the jurisdiction of the Court which passed the 
decree, or the judgmeDt-debtor resides outside such limits, the Court 
which passed the decree has jurisdiction to entertain an application 
for execution and hence is a proper Court within the meaning ° 
Explanation II. 1 


8a. See Note 101 infra. , 

4. (1918) AIR 1918 Bom 73 (78) : 43 Bom 44 : 47 Ind Cas 726, RarjM'"* 
Fulchand v. Naja Sura. 


Note 88 

1. (1897) 2 Cal W N 415 (417), Kama Nath Sen v. Gouri Sanlar. (Applica- 
tion lor transfer of decree.) „ m 

(1923) AIR 1923 Oudh 9 (12) ; 69 Ind Cas 6C0 : 26 Oudh Cas 71, onto n 
v. Bam Bharosey. 

(1936) AIR 193G Rang 271 (274) : 14 Rang 550 : 1C3 Ind Cas 403, 

das Btsumalal v. U Ka Fa. (Application for execution m resp« 
property outside jurisdiction.) c 

(1931) AIR 1931 Cal 312 (317) : 53 Cal 832 : 132 Ind Cas 149, breen* 
Gkakraiarthi v. Priyanath Bandopadhya. (Do.) , . r . 

^ T-v ** ,L\ . Bakhsh V. 

itivo 111 
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S9. Transfer of decree to another Court for execution — 
Jurisdiction of transferring Court.— In Maharajaof Bobbili v. Sri 
Raja. Narasaraju Peda B altar a Simhulu Bahadur, 1 a money decreo 
•was passed by a Court at V. The decree was transferred for execution 
to the Court at P. The latter Court attached in execution of the 
decree certain property belonging to the judgment-debtor ■which was 
within its jurisdiction. Then, before the decree was returned to the 
Court at V with tho certificate of non-satisfaction by the Court at P, 
an application was made to the former Court for sale of the property 
that was within the jurisdiction of the Court at P and had been 
attached by such Court. In holding that the application was not 
made to a proper Court, the Privy Council observed as follows : 

"As the decree of tho 5th April 1904 had by order of the 
Court of the District Judge been 6ont on the 30th September 
1904 to the Court of the Munsif of Parvatipur for execution by 
the latter Court, and as the copy of the decree with the 
non-satisfaction certificate was not returned to tho Court of 
the District Judge until the 3rd August 1910, and as the 
petition of the 13 th December 1907 was for execution of the 
decree by sale of the immovable property of the respondents 
which was within the local limits of the jurisdiction of the 
Munsif's Court, their Lordships having • regard particularly to 
Sections 223, 224, 223 and 230 of the Code of Civil Procedure, 
1882, are satisfied that when that petition of the 13tb December 
1907 was presented to the Court of the District Judge, that 
Court was not the proper Court to which the application to 
execute the decree by sale of the immovable property which 
bad been attached by the Court of the Munsif should have been 
made, and that the proper Court to which that application 
should have been made was the Court whose duty it then was 
to execute the decreo so far as it could be executed by that 
Court." 

There is a conflict of judicial opinion about the interpretation of 
the above ruling of the Privy Council. According to some decisions, 


(1929) AIR 1929 Rang 95 (95) : 11G Ind Cas 474, Kathirasan Chettyar 
v. Ma h .... 

to the 
although 

Court’s jurisdiction.) 

(1934) AIR 1934 Pat 192 (191) : 13 Pat 21 : 155 Ind Cas 7G9, Chandan Mai 
Mar war* v. Shib Prasad Singh. 

(1936) AIR 193C Cal 2G7 (2G8) : 162 Ind Cas 777, Amartndra Nath v. 
Balax Ckand. 

[But »« (192G) AIR 1926 All 95 (97) : 48 All 468 : 90 Ind Cas 938, 
Shea Prasad v, Mt. Narayan* Dai.] 

Note 89 

1. (1916) AIR 1916 P C 16 (18) : 99 Mad 610 : 43 App 238 : 86 Ind Cas 
682 (P C). 


Article 482 
(Clause fl) 
Note 89 
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Article 182 
(Clause 8) 
Note 89 


the above ruling lays down that till the return of the decree with 
the certificate of non-satisf action by the Court to which the decree 
has been transferred, the Court which has passed the decree has no 
jurisdiction to execute the decree or to entertain an application for 
the execution of the decree. 2 But according to other decisions, 5 the 
above ruling of the Privy Council must be confined to the peculiar 
facts of the case and must be held to lay dow n only that the Court 
passing the decree cannot entertain an application for the sale of the 
property which has been attached by the Court to which the decree 
has been transferred, and not that in every case the Court passing 
the decree will have no jurisdiction to execute the decree till the 
certificate of non-satisfaction is sent by the Court to which the 
decree has been transferred. 

It is submitted that the latter view is correct. Hence, where 
Court A passes a decree and transfers it for execution to Court B an 
application made to the former Court for transfer of the decree to 


2. (1933) AIR 1933 Cal 906 (909) : 60 Cal 1176 : 149IndCas 17, Jatendmiumar 

Das v. Maliendrachandra Banikya. 

(1939) 49 Cal W N 185(186), Ram. Kishan Ram Bhakat v. Satya Narain. 
(1934) AIR 1931 Lah 723 (729) : 152 Ind Cas 123 : 16 Lah 80, Ruha Bam 
v. Dm. on Chand. 

(1931) AIR 1931 Lah 14 (14) : 130 Ind Cas 521, Diwanchand v. R* 
Bam. 

(1925) AIR 1925 Lah 233 (235) : 78 Ind Cas 241, Firm Shew Hal China 
Mai v. Firm Sira Lai Anant Ram. 

11918) AIR 1918 Mad 5S0 (582) : 40 Mad 1069 : 42 Ind Cas 294 (F B), 
Pierce Leslie & Co. Ltd. v. Perumal. 

(1925) AIR 1925 Oudh 492 (493) : 28 Oudh Cas 169: 85 Ind Cas 455, Maho- 
med Shakir v. Jugal Kxshore. 

(1923) AIR 1923 Pat 384 (394) : 2 Pat 247 : 74 Ind Cas 608, JnanendrdNatli 
Ghose v. Jogtndra Narain Sinha. 

See also the following cases which were decided before the above Pricy 
Council decision and which •proceeded on the view that the trail l/CTT 9 
Court had no jurisdiction to execute the decree before the return Of 
decree with the certificate of non-satis faction by the Court to t ° 1 
the decree has been transferred : , 

(1882) 1882 All W N 171 (171), Budhx Bibi v. Indar Koer. (A «W a 
application by the decree-holder to the original Court to gW _____ 
second certificate of transfer, the first being still subsisting ana P® 
tive, would not be an application made in accordance with ia » 
was it made to the proper Court.) 

(1900) 1900 All W N 88 (89), Har Sahai V. Sham Lai. (Do.) 

3. (1935) AIR 1935 Cal 99 (100) : 154 Ind Cas 731, Rajani Kanla r. Golam 

Mahiuddtn. _ _ _ 

(1935) AIR 1935 Lah 465 (473) : 157 Ind Cas 488 (F B), Kanti Narfii 

Madan Gopal. . . . 

(1930) AIR 1930 Lah 199 (201) : 121 Ind Cas 68, Banuman Bahs 

Chunna Hal. . , - 

(1923) AIR 1928 Mad 493 (494) : 110 Ind Cas 829, Mehadum Beg Sah 
Muhammad Meera Sahib. (AIR 1922 Bom 359. Dissented from-, 
(1937) AIR 1937 Nag 805 (308) : I L R (1937) Nag 440 : 173 Ind CM • 
Thakur Vishuanath Singh v. Mahabtr Prasad. Firm 

(1939) AIR 1939 Pat 144 (145) : 17 Tat 617 : 180 Ind Cas 311. 
Dwarkadas Gobmdram v. Firm Sahgram Rekhraj. 

See also cases in Foot-Notes 4 and 5 below. 
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another Court, 4 or for the recall of the decree to itself, 5 is an appli- 
cation made to a proper Court. 

Where an application for execution is made to the transferring 
Conrt before the transferee Court sends the certificate of non-satis- 
faction but such certificate is sent subsequently, it was held in the 
undermentioned cases® that the defect is not cured and the applica- 
tion must be regarded as not made to the proper Court. But if the 
view that the transferring Court continues to have jurisdiction to 
execute the decree even after the transfer of the decree is accepted 
as correct, the above question cannot arise. 

Even assuming that once a decree has been transferred to another 
Court for execution the Court which passed the decree has no 
jurisdiction to execute it until the decree comes back to it in some 
way, it has been held that where a Court which passed a decree has 
ordered it to be sent to another Court for execution but the decree 
has not been actually transferred m accordance with the order, the 
Court which passed the decree continues to be the “proper Court” 
for receiving applications for execution. 7 

90. Transfer of decree to another Conrt — Jurisdiction of 
transferee Court. — Under Section 38 of the Civil Procedure Code, 
a decree may be executed either by the Court which passed it or by 
the Court to which it is sent for execution Hence, a Court to which 
a decree has been sent for execution iB a "proper Court” within the 
meaning of Explanation II. The jurisdiction of such Court to execute 
the decree continues until it sends (under Section 41, Civil Procedure 
Code) to the Court which passed the decree the certificate reporting 
the result of the execution by it or until the execution proceedings 
are withdrawn or transferred from it. Hence, an application for 
execution or to take a step-in-aid of execution made to the transferee 
Court at any time before such certificate is sent or the execution 
proceedings are withdrawn or transferred from the transferee Court, 

4. (1938) AIR 1938 Mad 113 (115) : I L R (1938) Mad 326 : 176 Ind Cas 753, 

Mulhu Rama Reddi v. Mot Hal Daga 

(1928) AIR 1928 Mad 493 (494) : 110 Ind Cas 829, Mahadum Beg Sahib v. 

Md Meera Sahib. 

(1927) AIR 1927 Nag 367 (367), Got ind v. Laxman. 

(1928) AIR 1928 Nag 29 (30) : 23 Nag L R 126 : 101 Ind Cas 279, Gound 

v. Laxman. 

5. (1939) AIR 1939 Pat 144 (146) ■ 17 Pat 617 • 180 Ind Cas 311, Firm 

Dioarkadas Gobindram v. Firm Saligram Rckhraj. 

6. (1931) AIR 1931 Lah 14 114) : 130 Ind Cas 521, Diwan Chand v. Rallia 

Ram. (Confirmed on Letters Patent Appeal in A I R 1934 Lah 728.) 

(1933) AIR 1933 Cal 906 (908) : 60 Cal 1176 : 149 Ind Cas 17, Jatmdra 

Kumar Das v Mohendra Chandra BaniKya. 

[But tee (1926) AIR 192G Lab 113 (114) : 89 Ind Cas 95S, Firm 
Kira Lal-Anant Ram v. Firm Sheru 3Lal-Ckma Kali] 

7. (1922) AIR 1922 Pat 301 (303) : 1 Pat 328 : 65 Ind Cas 332, Ramachandra 

Marwari v. Krxshana Lai ilarwan. 

(1933) AIR 1933 Smd 78 (80) : 27 Sind L R 109 : 142 Ind Cas 489, Acliraj 

Sing Ram Sing v. Achrajram Sahnu 


Article 182 
(Clause 5) 
Notes 89-90 
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Article 182 is an application made to a "proper Court.” 1 But, where the tracs- 

(Clause S) feree Court has returned the decree to the Coutc by which it was 

Notea 90-91 passed, the transferee Court has no longer any jurisdiction to execute 
the decree and an application made to it will not be one made to 
a proper Court. 2 In some decisions, however, the view has been 
expressed that the return o! the decree by the transferee Court does 
not make it anytheless a Court to which the decree has been sent for 
execution within the meaning of Section 38 of the Civil Procedure 
Code and therefore, such Court continues to be a "proper Court” 
notwithstanding the return of the decree. 3 It is submitted that the 
view is not correct. 

It has been held that where a decree has been ordered to be 
transferred for execution to another Court, the latter Court is 
competent to entertain an application for the execution of the decree 
though it has not actually received the copy of the decree at the 
time of the application. 4 » 

91. Change in territorial or pecuniary jurisdiction of Court 
which passed the decree — Effect. — It is a general principle of law 
that when once a Court has jurisdiction to entertain a suit, it does 
not ordinarily lose such jurisdiction by reason of subsequent events. 
On this principle, where a decree is passed in respect of certain 
property and subsequently the area in which the property is situated 
is transferred to the local jurisdiction of another Court, the Court 
which passed the decree can entertain an application for the 
execution of the decree. Hence, an application for execution or to 

Note 90 

1. (1936) AIR 1936 Cal 571 (572) : 166 Ina Cas 374, Kshirod* Chandra 

Brahmanath Pal. (The irregularity in the mode of transfer of* 
decree, in that the transfer h not made on an express prayer made of 
the decree-holder, does not prevent the transferee Court from having 
the seisin over the execution and hence it is a proper Court.) 

11929) AIR 1929 Bom 418 (420) : 53 Bom 814 : 123 Ind Cas 507, Fait chaf’d 


Court.) 

(1932) AIR 1932 Pat 286 (287) : 11 Pat 513 : 1S9 Ind Cas 643, Seshatyer 
Rajamannar Iyer v. Madan Mohan Patnatk. 

(1909) 1 Ind Cas 57 (61) (Cal), Manorath Dat v. Ambtca Kanta Bose. (Toe 
mere striking off of an execution proceeding does not indicate its n 
determination ) 

2. (1926) AIR 1926 Mad 1209 (1209) : 93 Ind Cas 455, JLfir Mahomed Foot- 

Vila Sahtb v. Uasarath Eibulai Sayyad Ghulam Ghovse aha ba 

Kadxri. 

3. (18S3) 183S Pun Re No. 168, Harbhaj Bai v. Makand Lai. 

(1922) AIR 1922 Nag 210 (212) : 69 InS Cas 657 : XB Nag L R ITS. Indra 
Raj Singh v. Murad Khan. 

4. (1933) AIR 1933 Mad 627 (623) : 56 Mad C92 : 144 Ind Cas 923 , , Mod*}* 

Ademma v. Lanka Venkata Sulbayya. (35 Mad 588, Folio wed ; A 
1929 Mad 496, Dissented from.) 

Note 91 

X. See Authors* Civil Procedure Code. 2nd Edition, Section 37 Note 5. 
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take a step-in-aid of execution, made to the Court which passed the Article 182 
decree in such a case would bo an application made to a proper Court (Clausa 5) 
within Explanation II.* As the Court which passed the decree docs Notes 91 — 92 

not cea^o to have jurisdiction in such cases, the Court to whose 
jurisdiction the area is transferred does not become the Court which 
passed the decree under Section 37 of the Civil Procedure Code, and 
hence, an application made to the Court to whose jurisdiction the 
area 19 transferred is not made to tho proper Court. 3 

A docree, say, for Rs 1500, is passed by a Court whoso presiding 
officer has jurisdiction to try suits upto R3. 2000. He is succeeded by 
an officer who is invested only with jurisdiction to try suits upto the 
value of Rs 1000. An application for execution made to tho successor 
13 one made to a proper Court, the reason being that in such circum- 
stances the Court does not cease to have jurisdiction to execute the 
decree passed by it 4 

92. Court passing decree ceasing to exist — Effect. — Where 
the Court by which the decree was passed has ceased to exist, the 
application for execution may be made to the Court which, if the 
suit had been lustituted at the time of making the application, would 
have jurisdiction to try tho suit. Hence, snch Court would be a 
"proper Court” within the meaning of Explanation II. 1 (See Civil 
Procedure Code, Sections 37 and 38.) 

93. Appellate Court. — It is the duty of the Court of first 
instance to executo a decreo. So, an application mado to a Court to 
which an appeal against the decreo has been preferred is not one 

2. (1920) AIR 1920 Mad 427 (43C) : 42 Mad 821 : 53 Ind Gw 213 (F B), Setni 
Hadan v. Muthuswamy Pillai. 

(1925) AIR 1925 Bom 414 (114) : 89 Ind Cas 87, Jagannath Nathu v. 

Ichharam Naroba Fani. 

(1880) C Cal 513 (515, 516, 519) : 7 Cal L R 521 : 5 Ind Jar 414, Luchman 
Pundeh v. Maddan Mohan Shye. 

[See (1906) 30 Mad 537 (539, 510) : 17 Mad L Jour 417 : 2 Mad L 
Tim 466, Panduranga Mudalier v. Vytkslmga Redds ] 


iliifuuu a mui. 

(1917) AIR 1917 Mad 257 (258) : 35 Ind Oaa 237, Penugonda Rattan v. 
Korasika Thata. 

(1918) AIR 1918 Mad 401 (401) : 42 Ind Cas 671, Doorvas Seshadri Iyer v. 
Ananthayee, 

(1914) AIR 1914 Mad 162 (166, 168) • 22 Ind Cas 899 : 87 Mad 462, Sub- 
biah Naicker v. liamanathan Ohethar. 

3. (1935) AIR 1935 Mad 935 (935) : 158 Ind Cas 811, Palanx Vein v. Sotna- 

sundaram Pillei. 

4. (1933) AIR 1933 Cal 634 (687) ; 149 Ind Cas 1024, Abdus Satlar v. Mofcini 

Mohan Das. 

(1916) AIR 1916 Pat 3 (3) • 39 Ind Cas 63 : 2 Pat L Jour 113, Istoart Prasad 
Stngh v. Farkal Hussain. 

Note 92 

1. (1931) AIR 1931 Cal 312 (316) • 58 Cal 832 . 132 Ind Cas 149, Sreenalfc 
Chakratart * v. Pnyanath Bandopadhya. 
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Article 182 
(Clause 5) 
Notes 93-95 


made to a proper Court. 1 See also Note 105 infra. 


95. Temporary Court, decree passed by. — A Court is estab- 
lished temporarily for a period of one year. The Court passes a 
decree during that year. After the expiry of the year, the Court is 
continued for a further period. In such a case, even with regard to 
an application for execution made after one year from the establish, 
ment of the Court, such Court is the “proper Court” to which the 
application should be made. The reason is that the Court does not 
cease to be the “Court which passed the decree" merely because the 
period for which it was originally established has expired. 1 


95. Court in Native State. — In Pierce Leslie and Co., Ltd. v. 
Perumal, 1 the question arose as to whether an application made to a 
Court in British India to send to a Court in a Native State (between 
which and the British Government there existed a reciprocal 
arrangement for the execution of each other’s decrees) the necessary 
papers to enable the latter Court to execute a decree passed by the 
Court in British India, was an application to take a step-in-aid of 
execution. It was held by a Bull Bench of the Madras High Court 
that such an application was not one to take a step-in-aid of execu- 
tion. In giving reasons for the decision, "Wallis, C. J., observed as 
follows : 

“First with regard to clause 5 in column 3 : an application 
to the Travancore (the Native State in question) Court to 
execute the decree of a British Court under powers conferred 
upon it by the Legislative authority in Travancore would not, 
in my opinion, be an application “ in accordance with law to the 
proper Court for execution” within the meaning of the Article so 
as to create a fresh starting point for the execution of the decree 
by the executing Court in British India. The proper Court, w 
my opinion, for such an application is the executing Court under 
the law of British India, which, as already, shown, is not the 
Travancore Court. The Limitation Act extends only to British 
India and has no operation proprio vigore in Travancore. It 
prescribes periods of limitation as to the filing of suits and the 
execution of decrees in British India, and when it makes an 
application in accordance with law to a proper Court a fres 
starting point, it must be taken to mean an application in accor- 
dance with the provisions of the law in British India to be f° an 
in the Code of Civil Procedure to which the Article refers or 
elsewhere. It cannot have been the intention of the Legislature 


Note 93 

1. (1913) 21 Ind Cas 639 (641) (Mad), Kelii Nair v. Xeenalsht. (Dec> 510Z> 
bearing on Civil Procedure Code, 0. 21, R. 2.) 


1 (1935) AIR 1935 Mad 649 (849, 850) * 58 Mad 1009 : 159 Ind Cas 835, 
Ramanatka>i Cheltiar v, ZIuthayyan Chettutr. 

Note 95 

1. (1918) AIR 1918 Mad 5S0 (584) : 40 Mad 10C9 : 42 Ind Cas 291 (F B). 
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to make an application for execution to a Court in a foreign 
State, under the law of that State and governed by the law of 
limitation there in force, a fresh starting point under our 
Limitation Act for the execution of our own decrees m our own 
Courts. If this be so, I am equally of opinion that an application 
to a British Court to take a step-in-aid of the execution by a 
Travancore Court of the decree of a Court in British India would 
not be an application to take some step-m-aid of the execution 
of the decree withm the meaning of clause 5 of the Article." 

The opinion above expressed, viz. that a Court in a Native State 
cannot be a proper Court within the meaning of clause 5 was, 
however, dissented from in a later ruling of the same High Court 1 
in which it was held that an application made to a Court in a Native 
State for transmission of papers to a British Indian Court to enable 
the latter Court to execute a decreo passed by the Court in the 
Native State, was an application to take a step-in-aid of execution 
capable of saving limitation under clause 5. The view taken was 
that the question whether the application to the Court in the Native 
State was an application according to law made to a proper Court 
must be determined with reference to the law in force in the Native 
State. The earlier Full Bench decision in Pierce Leslie and Co.’s case 1 
was distinguished on the ground that in that case, the question was 
with regard to an application to a British Indian Court for trans- 
mission of papers to a Court in a Native State, whereas in the later 
case the question was with reference to an application to a Court in 
a Native State for transmission of papers to a Court in British India. 

The Bombay High Court has also proceeded on the view that a 
Court in a Native State may be a proper Court within the meaning 
of Explanation II. Thus, it has been held that where a decree passed 
by a Court in a Native State (as to which action has been taken by 
the Government under Section 44 of the Civil Procedure Code and 
which is executable by Courts in British India), i3 transferred for 
execution in British India, proceedings before the Court in the 
Native State must be held to be proceedings taken before a “proper 
Court” within the meaning of Explanation II bo as to save limitation 
under clause 5. 3 Similarly, it has been held that where a decree 
passed by a Court in British India has been transferred for execution 
to a Court in a Native State, an application to the Court in the 
Native State for the return of the decree to the Court in British 
India is an application to take a step-in-aid of execution and will 
save limitation under clause 5 * 

96. Application to Collector. — A Collector or Tahsildar enfor- 
cing a decision of an Assistant Registrar of Co-operative Societies 

2. (1923) AIR 1923 Had 72 (73.74) 45 Mad 1014 . €9 Ind Cas 932, Srtmraja 

Iyengar v. Narayana Rao. 

3. (1921) AIR 1921 Bom Q3G (257) : 59 Ind Cas 747 : 45 Bom 453, Prabhu. 

hngappa v. Gurunatk Balaju 

4. (1929) AIR 1929 Bom 418 (420) : 53 Mad 814 : 123 Ind Cas 507, Fate- 

c hand t. Jttmal. 


Article 182 
(Clause 5) 
Notes 95-96 
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Article 182 
(Clausa 5) 
Hotes 96-98 


under the rules framed under the Co-operative Societies Act is not a 
Court and an application made to him does not save limitation for 
execution of the decision by a Civil Court. 1 Similarly, an application 
made to the Collector to enforce an award under Section 59 sub- 
section 1 clause (b) of the Bombay Co-operative Societies Act, 7 
of 1925, is not one made to a Court and cannot save limitation 
under clause 5.* 

A decree for sale on a mortgage was passed in favour of A . B, 
the holder of a money decree against the same judgment-debtor, 
attached the mortgaged property. The money decree was transferred 
to the Collector for execution. A, the mortgage decree-holder, applied 
to the Collector praying that the property should be sold subject to 
his lien. It was held that the application was not one made to the 
proper Court as the Collector was not a Court whose duty it was to 
execute the mortgage decree. 3 

See also the undermentioned case.* 

97. Insolvency Court, application to. — An application to an 
Insolvency Court under Section 28 sub-section 2 of the Provincial 
Insolvency Act of 1920 for leave to execute the decree against the 
insolvent is not an application made to the proper Court within the 
meaning of Explanation II. The mere fact that the presiding officer 
of the Insolvency Court and the Court which is entitled to execute 
the decree is one and the same person will not make the two Courts 
the same so as to make the application to the Insolvency Court one 
to the Court entitled to execute the decree. 1 

98. “Proper Court”— Other illustrative cases. — A Conciliator 
appointed under the Dekkhan Agriculturists’ Relief Act of 1879 is 
not a Court and so an application for execution made to him does 
not save limitation under clause 5. 1 

A decree was passed by an Additional Wunsiff of a certain place- 
An application for execution was made to the principal Munsiff of 
the place. It was held that it was made to a proper Court as the 
Courts of the two Munsiffs were the same. 3 


hoiu ao . . 

1. (103G) AIR 1936 Mad 150 (151) : 59 Mad 257 : 160 Ind Cas 520, 

Razak Sahib v. Eilpatti Co-operative Society 

2. (1933) AIR 1933 Bom 424 (425) : 177 Ind Cas 897, Maratha Co-operate 

Credit Batik of Dharicar v. Kethav Tnmbak Htinde. 

S. (1933) AIR 1933 Oudh 564 (66G) : 146 Ind Cas 805 : 9 Luck 273, TUV 
Singh v. Ttrbhutoan Singh. .. 

4. (1332) 1882 Pun Re No 190, Basatca Mai v. Sirdar A mar Singh. 

application to any Revenue Officer, other than the Cmut paf-'iDg 
decree, to give effect to the agreement intended to modify the decree 
a Civil Court, is not one made to a proper Court.) 

Note 97 „ „ 

1. (1934) AIR 1934 Mad 392 (894) : 67 Mad 80S : 150 Ind Cas 113, Cartenan 
v. Runhamti. 

Note 98 


1 (1881) 6 Bom 81 (32), Manohar v. Gebiappa. 

2. (1934) AIR 1934 Pat 199 (199) : lSl Ind Cas 375 
Sah v. Jag Sah. 


: 13 Pat 5, Manogi 


Lai 



APPLICATION FOR EXECUTION OF DECREE OR ORDER 2555 


See also the undermentioned cases. 8 

99. "Application to take some step.in-aid of execution." — 
Under clause 5 of the Article, the person entitled to the execution 
of the decree or order gets a fresh starting point not only from tho 
date of tho final order on an application for execution, but also from 
the date of the final order on an application to take a stcp-tn-aid of 
execution of the decree In order, however, that the decree-holder 
may get a fresh starting point under tho latter head, it is essential 
that — 

1. The step asked for should be in furtherance of execution of 
the decree. (See Note 100.) 

2. The application must be in accordance with law and to the 
proper Court. (See Note 101.) 

3. The step must bo one to be taken by the Court. (See 
Note 102.) 

4. There should be an application for such step. (See Note 103.) 

5. The step asked for must be in aid of a British Indian Court 
(See Note 107.) 

6. The step must bo with reference to the decree sought to be 
executed and not to some other matter. (See Note 108 ) 

100. The step must be in furtherance of execution. — The 
words “step.in-aid” must be liberally construed. 1 But it is essen- 
tial that the step contemplated should be in furtherance of the 
execution of the decree. 8 Unless therefore the step asked for advances 

3. (1918) AIR 1918 Low Rur 103 (103) : 42 Ind Cas 100, Curpen Chetty v 
Ana Mahalingam. (Suit against A— Attachment before judgment — 
Attachment remoied on D executing a bond as surety for the decree 
amount— Suit then transferred to another Court and decreed by such 
Court— Application for execution against surety to latter Court not 
one made to proper Court— The reason apparently is that as the bond 
by the surety was executed to the Court wherein the 6Uit was first 
instituted, that Court was the proper Court wherein to apply for exe- 
cution against the surety ) 

(1929) AIR 1929 Mad 787 (789) 119 Jnd Cas 398, Goundarao v. Jagan- 

nadham (Additional District llunsif ordered by proceeding under 
Madras Civil Courts Act, S 11, not to receive execution application — 
Decree by Additional District Monsif — Execution applications filed in 
Principal District Munsif’s Court are steps-m-aid ) 

Note 100 

1. (1915) AIR 1915 Mad 314 (315) 25 Ind Cas 58, Desireddi Yeltainander v, 
Chtnna Pitchxah. 

(193C) AIR 1936 Mad 118 (119) 159 Ind Cas 544 : 59 Mad 424, Union 
Board, Pentapadu v. Srtntiasaeharyulu. 

2 (1903) 30 Cal 761 (772) . 8 Cal W N 251, Trylokhyanath Bose v Jyoti 
Prokash Nandi 

(1936) A I R 1936 Mad 118 (119) 159 Ind Cas 544 59 Mad 424, Union 
Hoard, Pentapadu v. Srtnnasacharyulu. 

(1931) AIR 1931 Cal 719 (725) 184 Ind Cas 922 59 Cal 7C0 (F B), Amar 
Krtshna v. Jagat Bandhu 

(1896) 22 Bom 340 (343), Bapuchand v ilugutrao. 

(1889) 12 All 399 (403) . 1890 All W N 125 (F B), Sujan Singh r. Htra 

(1937) AIR 1937 Lah 404 (407) 173 Ind Cas 185, Jodh Singh v. Bhagwan 
Das Nanai. Chand 


Article 1B2 
(Clause 0) 
Notes 98-101 
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Article 182 
(Clause 5) 
Note 100 


or furthers execution of the decree to some extent, it cannot be held 
to be a step-in-aid of execution. 3 The question whether a particular 
proceeding is, or is not a step-in -aid of execution depends largely 
upon the circumstances of the particular case. If the facts show that 
the proceeding has the effect of facilitating or advancing the execu- 
tion to any extent or removing some obstacle from the way of 
execution, it may well be regarded as a step-in-aid of execution, 4 

There is a difference of opinion as to whether, in order to consti- 
tute a step a step-in-aid of execution, it is necessary that an 
execution application should already be pending , which it is intended 
to be aided. In Chowdhry Paroosh Ram Pas v. Kali Puddo 
Banerjee , 6 it was held that an application for " execution is an 
application to set the Court in motion to execute a decree in any 
manner prescribed by law, and that, having so set the Court in 
motion, “any further application during the continuance of the same 
proceeding is an application to take some step-in-aid of execution 
within the terms of clause 4 in the last column of Article 179 
Schedule 2 of the Limitation Act.” In Kuppusami Chetliar v. 
Rajagopala Iyer 6 it was observed • “A man cannot bo said to take 
some step in aid of a petition which has not been initiated.” In 
Abdul Karim Saheb v. LaJchsmanaswami, 7 it was held that apart 
from a few exceptions, an application to take a step-in-aid^ of 
execution necessarily presupposes a pending application for execution* 
See also the undermentioned cases 8 to a similar effect. The general 
trend of opinion, however, including that of the High Court of 
Madras, is that it is not necessary that an application for execution 
should be ponding before an application can be regarded as one to 
take a 6tep-in-aid of execution. 9 

3. (1931) AIR 1931 Lah 81 (82) : 131 led Oas 100 • 12 Lah 153 (F B), Gha- 

naya Lai v. Nathu Ham. 

(1892) 20 Cal 255 (259), Abdul Hussein v. Fanlun. (Application by decree- 
holder for release of portion of attached property and striking on 
execution case is not ft step-in-aid.) 

(1911) 10 lad Cas 182 (183) • 14 Oudh Cas 124, Juggi Lai v. Ganga 

(Ordinary applications supplementary to an application for execui 
are not in themselves applications to take steps-m-aid.) 

4. (1932) AIR 1932 Oudh 148 (149) : 137 Ind Cas 768 : 7 Luck 590 (F B), Bam 

Bkarose v. Ilamman Lai. 


5. (1889) 17 Cal 53 (57). 

6. (1922) AIR 1922 Mad 79 (81) : 70 Ind Cas 324 : 45 Mad 466. 

7. (1928) AIR 1928 Mad 440 (444) : 112 Ind Cas 36. 

8 (1919) AIR 1919 Mad 220 (221) : 52 Ind Cas 765, Balasubramania v. O/i 
Company Yela Nidhs Ltd, . _ 

(1925) AIR 1925 Mad 703 (704) : 87 Ind Cas 989, Balagurusami v. uur 


(1926) AIR 1926 Mad 1178 (1182) : 98 Ind Cas 156 : 50 Mad 49, Knsnn* 
Pattar v. Sifaranm Patlar. 

9. (1939) AIR 1933 Nag 191 (192) : 174 Ind Cas 243, Tanba Yadorao • 
ChandrashQnkar. _ • 

(1938) AIR 1938 All 210 (211) • I L R 1933 All 342 : 175 Ind Cas iw 
Lata fat Ah Khan v. Balyan Hal. . - i 

(1917) A I R 1917 Pat 654 (C55) . 39 Ind Cas 101, Ml. Phul Koert v. vat 
rang Bam. 
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Where the execution of the decree is itself birred by limitation, 
there can be no step-in-aid of execution. As stated by their Lord, 
ships of the Calcutta High Court, "a step-in-aid of execution can 
only be taken in the course of an execution proceeding which is 
pending or capable of being kept alive, and there can be no step-in- 
aid of execution where the execution itself is already barred.” 10 

101. Application for step-in-aid must be one in accord- 
ance with law and to the proper Court. — The phrase “ in 
accordance with law” is adjectival, not only to the words “to the 
proper Court for execution,” but also to the words "to take some 
step in aid of execution " In Bhagican Jethtram v. Dhondi, 1 the 
High Court of Bombay observed : “We think that ordinary syntax 
would treat the phrase as adjectival to both ■ and that the reason of 
the law would acquiesce in this view of the meaning." See also the 
undermentioned cases* to the same effect. As to the meaning of the 
words "in accordance with law," see Note 52, ante. 

The application for step-in-aid must also, in order to sa\ e time, 
bo made to the proper Court 3 Where a decree-holder remitted by 
postal money order to the Superintendent of Jail, subsistence 
allowances necessary for the detention of the judgment-debtor in jail, 
it was held by a single Judge of the High Court of Bladras that the 
remittances must not only be considered to be applications, but also 
that they were made to the proper Court within the meaning of 

(1934) AIR 1934 Mad 392 (394) . 57 Mad 803 . 150 Ind Cas 113, Canchan 
v. Khunhamu. 

(1922) AIR 1922 Mad 247 (248) 45 Mad 202 70 Ind Cas 333, Sankara 

Nainar Pillai v. Pulhta Veettl Thangamma. 

(1928) AIR 1928 Lah 7 (9) 111 Ind Cas 259, Ghanayalal v Punjab 

National Bank Ltd 

(1938) AIR 1938 Lah 32G (327) 170 Ind Cas 202. Uttarchand Kapur £ 

Sons v. Sayrd Hameed. (17 Cal 53 held no longer good law ) 

'Talhon- 

1 ■ ‘ AIR 

10. (1931) AIR 1931 Cal 719 (725) 134 Ind Cas 922 59 Cal 7G0 (F B), Amar 
Krishna Jay at Bhandu. 

Note 101 

1. (1898) 22 Bom 83 (85) 

2. (1923) AIR 1923 Oudh 9 (13) 69 Ind Cas GGO 26 Oudh Cas 71, Sheo Ram 


(1933) AIR 1933 Sind 341 (343). 27 Sind L R 14 . 147 Ind Cas 470, Deiraj 
v. Fatehchand 

3. (1917) AIR 1917 Mad 257 (257, 258) . 35 Ind Cas 237, Penugonda Rattan 
v. Korasika Thatha. 

(1881) C Bom 31 (32), ilanohar v. Gebiapa 

(1938) AIR 1938 Lah 451 (452) 177 Ind Cas 483, Firm Abdur Rahm- 

Mohammad Guitar v. Firm Fate Mohammad Dm Mohammad. 
(1913) 20 Ind Cas 252 (252) * 37 Bom 559, Murgeppa Madtwallappa v. 
Basatcantrao Khahlappa 


Article 182 
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Article "182 this Article.* An application to the Court of a Native State to 

(Clause 5) transmit the decree of that Court to a British Indian Court for 

Notes 101-102 execution has been held to be an application to the proper Court to 
take some stop-in-aid of execution of such decree within the meaning 
of this Article. 5 According to the High Court of Bombay, an applies- 
tion to a Court of a Native State between whom and the British 
Government there exists an agreement to execute each other's decrees, 
to return the decree (of a British Indian Court) which had been sent 
to it back to the British Indian Court, is one made to the proper 
Court within the meaning of this Article.® See also Notes 87 to 98. 

102. Step must be one to be taken by the Court.— The words 
“application to take a step in aid" refer to the steps to be taken 
by the Court on the application of the party. The acts of a party 
himself will not therefore constitute a step-in-aid of execution 
within the meaning of this Article. 1 Thus, the act of a party in 
getting the necessary encumbrance certificate, or copies of other 
documents, 5 or the filing of certain papers in Court to be kept in the 
record, 3 or the act of accompanying the process peon of the Court 
in order to identify the judgment -debtor,* are not steps-in-aid of 
execution within the meaning of this Article. Where the decree-holder 
asked for time to enable him to take out substituted service of the 
notice ordered to be taken to the judgment-debtor, it •was held by 
the High Court of Madras that the act for which the time was asked 
for, namely the making of the application to take out substituted 
service, was one to be done by the party and not by the Court and 

(1333) AIR 1933 AH 75G (756) : 145 Ind Cas 315, Narayana Bass v. Xt. 

Taravati. 

[See also (1932) A I R 1932 Pat 286 (288) : 11 Pat 513 : ISO Ind Cas 
843, Seshaiyer Rajamanner Aiyer y. JIadan Zlohan Patnaxx. 

(1927) AIR 1927 Cal 952 (953) : 55 Cal 603 : 101 Ind Cas 60S, M al 
Kxshorx Debx v. Batdya Nath Roy .] 

4. (1933) AIR 1933 Mad 83 (84, 85) : 56 Mad 320 : 140 Ind Cas 493, Raja 

Rajesicara Sethupathx v. Kuppusamx Ptllax. 

5. (1923) AIR 1923 Mad 72 (73, 7G) : 69 Ind Cas 932 : 45 Mad 1014, SnitteO* 

Aiyengar v. Narayana Rao. 

C. (1929) AIR 1929 Bom 418 (420) : 53 Bom 844 : 123 Ind Cas 507, Fateehand 

Rampratap v. Jxtrnal Rupchand. 

Note 102 

1. (1933) AIR 1933 Mad 675 (676) : 145 Ind Cas 933, Ramasicamy Chett'J v * 

, of postage ) 

2. (1931) AIR 1934 Ondh 426 (427) : 9 Luck 28S : 147 Ind Cas 7W5, SuroW* 

Regam v Trtlol.x Nath. . trios 

(1886) 12 Cal 441 (444), Rajhumar Ranerjee v. RajlaUx Dabf. (AppiJ™* 

for copy of decree.) , * 

3. (1923) AIR 1928 Lab 443 (443) : 110 Ind Cas G9I, Das Ram v. 

Chhabbar Singh. 

4. (1915) AIR 1915 Cal ISO (131) : 27 Ind Cas 225, Jugol Kishore v. (.*»««** 

money. 
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that consequently it was not a step-in-aid of execution 6 It was not 
considered whether the grant of time which was prayed for was 
itself a step- in-aid of execution or not. In tho undermentioned case 6 
it was held by a single Judge of the Allahabad High Court that a 
step-in-aid of execution must bo an act to be done by tho decree- 
holder in Court, and that a certification of a payment made by the 
judgment-debtor to the decree-holder out of Court was not a step-m- 
aid of execution. The reasoning that it is not a step-m-aid of execution 
by reason of the fact that tho payment was made out of Court does 
not seem to be correct. 

103. There should be an application. — In order to give a 
fresh starting point under clause 5, it is not only necessary that the 
step-in-aid of execution asked for must be a step to be taken by tho 
Court, but also that there should be an application to the Court for 
that purpose. 1 It is really the vigilance of the party in making the 

5. (1933) AIR 1933 Mad 675 (G7C) : 145 Ind Cas 933, Kamasicamy Chetty v. 
Palanxappa Chetty . 

6 (1933) AIR 1933 All 49 (49) : 143 lod Cas 324, Jai Karan v Nanak Shah i. 

Note 103 

1. (1933) AIR 1933 Mad 83 (84, 85) : 140 Ind Cas 498 • 56 Mad 320, Raje- 
stcara Sethupalhx v. Kuppuswamt Ptllat. 

(1925) AIR 1925 Lah 233 (235) : 78 Ind Cas 241, Firm Shtrumal-China - 
Hal v. Fim Etra Lal-Anant Ram 

(1931) AIR 1931 Lah 81 (81, 82) : 131 Ind Cas 100 : 12 Lah 153 (F B), 
Qhanaya Lai v. Nathu Ram. 

(1913) 18 Ind Cas 236 (237) (Lah), Wall Ram v. B hag wan Das. 

(1924) AIR 1924 Mad 90G (907) 82 Ind Cas 497, Arunachalam Chettiar v. 
Lakshmanan Chettiar. 

(1894) 20 Bom 179 (180), Dwarhanalh Appaji v. Anand Row Ram Chandra. 

(1910) 7 Ind Cas 759 (760) (All), Bhavam Prasad v. Iftikhar Husain. 

(1908) 30 All 179 (181) 1008 All W N 74 : 5 All L Jour 258, Sheo Prasad v. 
Indar Bahadur Singh. 

(1901) 25 Bom 639 (G14) . 3 Bom L R 275 (F B), Maluckchand v. Bechar. 

(1903) 13 Mad L Jour 33 (33) (N B C) 

(1900) 22 All 358 (360) . 1900 All W N 108, Thakur Ram v. Katwaru Ram. 

(1901) 1901 All W N 42 (42), Nath Hal v Zahur Muhammad. 

{1897)22 Bom 722 (726), Trtmbak.*. Kashinalh 

(1900) 1900 All W N 88 (89), liar Sahai v. Sham Lai. 

(1933) AIR 1933 Mad C74 (C74) . 147 Ind Cas 5SC, Chathu Kuttyv Raman. 

(1933) AIR 1933 Mad 597 (598) 144 Ind Cas 66, Ramanathan Chettiar y. 
Estate Collector of Stiaganga. 

(1920) AIR 1920 Cal 113 (113) . 54 Ind Cas 643, Amnlalal Hooker jet y. 
Htralal Hooker gee. 

(1889) 16 Cal 747 (748), 17 mesh Chunder Dutta v. Soonder Narain Deo 

(1927) AIR 1927 Pat 113 (113) . 99 Ind Cas 869 6 Pat 280, Baldeo y. 
Lachman. 

(1883) 9 Cal 730 (732) 5 Shomc L R 21 18 Cal L R 91, Toree Mahomed v. 
Mahomed Mabood Dux. 

(1912) 13 Ind Cas 189 (169) (Cal), Hadan Mohan Dey v. Gang a Chandra 
Roy. 

(1924) AIR 1924 Oudb 231 (232) . 73 Ind Cas 211, Mahomed Alam v. 
Rachchu. 
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(Clause 8) 
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application that gives him the benefit of a fresh starting point. ,a Bat 
an application made for a purpose for which no such application 
is necessary under the law, cannot furnish a fresh starting point.' 11 
Thus, an application asking the Court to confirm an execution sale 
under Order 21 Rule 92 of the Code of Civil Procedure will not 
furnish a fresh starting point of limitation. 2 Similarly, where an 
application is made for a particular relief and has been ordered, a 
repetition of the application subsequently, which is unnecessary, will 
not give a fresh starting point. 3 So also an application for the 
amendment of an execution application which is already in proper 
form cannot be said to be a step-in- aid of execution. 4 

There is no form prescribed for an application to take a step- 
in-aid of execution. 5 The question whether a particula r act or 

(1926) AIR 1926 Cal 879 (880) : 94 Ind Cas 44, Jaiu Nath Stngha v. 
Krishna Rangmi Dassya. (Issuo of notice under O. 21 R. 66, Civil 
Pro. Code, to the judgment-debtor in order that he might be present 
. to assist the Court in drawing up the sale proclamation, not on the 

motion of the decree-holder, but of its own accord is not a step in-aid 
of execution. Nor does the swearing in of an affidavit by the decree- 
holder's identifier to the effect that the notice had been served, 
unaccompanied by any application, oral or written, give a fresh star* 
to limitation.) 

[See also (1909) 3 Ind Cas 336 (337) (Cal), Raj Behan v. Kali Bar 
Gupta J 

la. Sce also (I860) 5 Suth W R Misc 43 (43), Eemraj Chowdhry v. Asoodun. 

(The act which the law requires one man to do to save his limitation 
as to his decree of one date and character, cannot be considered the 
same act which another is required to do to save his limitation in 
respect to that other man's decree of a totally different date and 
character.) 

lb. (1904) 31 Cal 1011 (1019): 9 Cal W N 193, Umesh Chandra Dass v. Shb 

Naram Mondul. 

(1918) AIR 1918 Mad 620 (622) : 41 Mad 251 : 41 Ind Cas 701, Masilamans 
A ludalxar v. Sethuswami Atyar. . 

(1886) 12 Cal 441 (444), Bajkumar Banerji v. Rajlakht Dabt. (Order o 
Court which requires no application does not give starting point.) 
(1922) AIR 1922 Mad 30 (31) : 70 Ind Cas 80, Krishna Aiytr v. Mayan- 
kutti. . 

(1937) AIR 1937 Rang 406 (407) ; 172 Ind Cas 775, Ko Po Shein v. ii. 
Keekeebhai A Co. 

[But *ee (1927) AIR 1927 Oudh 134 (134, 135) : 100 Ind Cas 303 : 

2 Luck 419, Ramlal v. Udtt Naram Singh. 

(1901) 29 Cal 580 (583), Jagannath Khan v. Brojonath Pal.} 

2. (1904) 31 Cal 1011 (1013) : 9 Cal W N 193, Vmesh Chandra Dass v. ShiO 

Naram Mondul. 

(1870) 13 Suth \V R 315 (315), Mullsck Enact Ah v. Waited Alt. 

(1681) 10 Cal L R 330 (330), Motendro Chandra Ghost v. MohtndrO 
Ghose. 

(1868) 9 Suth W R 100 (101), Juggut Mohxnte Bibee v. Bamckand Okose. 
(1867) 8 Suth WR 359(360), Maharaja of Burdican v. Ducket Monte Deo* • 
(1869) 11 Suth W R 117 (117) . 2 Beng LRAC 235, Shii Bam Deo v. Dane 
Madhub Mttter. 

3. (1920) AIR 1920 Mad BO (87): 58 Ind Cas b3G,Rangachartar\. Subramans 

Chetty. (AIR 1918 Mad 620, Referred to.) 

4. (1930) AIR 1930 Cal 304 (305) : 124 Ind Cas 830, Ilatmullah v. Sukhamoy 

Chaudhury. . 

5. (1932) AIR 2932 Pat 309 (311) r 11 Pat 785 : 242 Ind Cas 155, Silal Prasaa 

Shukul v. Dabu Lai Shukul. 
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proceeding amounts to an application depends upon the facts and 
circumstances of each case.® The Article must bo construed so as 
to prevent, as far as possible, the defeat of bona fide endeavours of 
the decree-holder to secure the fruits of the decree. 7 The word 
“application” has therefore been liberally construed as including 
any document containing a request.® It is not necessary that the 
application should bo in writing unless required by the Code. 9 It 
may bo oral. 10 Where tho facts and circumstances raise the pre- 


6. (1925) AIR 1923 All 391 (395) : 83 Ind Cas 271 : 47 AH GC7, Raghunath 

Prasad Singh v. Lackhmi Naram Singh. 

7. (1632) 5 Mad 141 (142, 143), Kunhi \ . Se shagen. 

8. (1923) AIR 1923 Oudh 9 (13) • €9 Ind Cas CGO . 20 Oudh Cas 71, Sheo Ram 

v. Ram Bharcsey. (In so far as these decisions suggest that an applica- 
tion means a document, the* cannot however bo accepted as correct.) 
(1930) AIR 1930 Oudh 4C3 (470, 471) . 123 Ind Cas 729, Hasan Shah \ 
Mohammad -Iwir Mirra. (Do ) 

9. (1922) AIR 1922 Mad 30 (31) . 70 Ind Cas 60, Krishna Aiyar Yeetil 

Mayyankutt. 

(1934) AIR 1934 Bom 2CG (272) 151 Ind Cas 7C7, Gopal Shankar t. Rai- 
sing Premju 

(1919) AIR 1919 Oudh 375 (37 G) . 2 2 Oudh Cas 75 . 52 Ind Cas 216, GuJ- 
eari Lai \ . Ram Bhajan 

(1914) AIR 1914 Mad 384 (384) : 23 Ind Cas 533 38 Mad C95, Abdul Kadtr 
Roicther v. Krishna Maternal Nair Kamaian. 

(1929) A I R 1929 Rang 152 (153) : 7 Rang 132 . 117 Ind Cas 578, Somasun- 
daram Che ((’jar Sta Since Tint. 

(1897) 22 Bom 722 (725, 726), Tnmbak v. Kashsnath. 

(1918) AIR 1918 Mad G20 (C21) 41 Mad 251 41 Ind Cas 701, Masilamani 
MudaUar v. SeMiisu'aini Aiyar 

10 (1927) AIR 1927 Oudh 134 (131) . 2 Luck 419 100 Ind Cas 308, Ram Lai 
v. Udit Narain Singh. 

(1923) AIR 1923 Nag 11 (11) G7 Ind Cas 899, Narayan Rao v Bal- 
knshna. 

(1925) A I R 1925 Bom 443 (143) 89 Ind Cas 22B, Mulchand ATanaji 

v. Jamahbi Abdul Kabir. 

(1914) AIR 1914 Mad 381 (385) 38 Mad 095 23 Ind Cas 533, Abdul Kadtr 
Rowther v. Krishna Malamal Nair Karnavan. 

(1680) 3 All 139 (140) 5 Ind Jur 430, Amar Singh v. Ti^a. 

(1882) 1882 All W N 109 (109), Khauan Singh v Daya Ram 


s 114, Hanu- 

(1917) AIR 1917 Pat 093 (099) 38 Ind Cas 540, Surajmal v. Sarjoog 

Prasad Singh 

(1925) A I R 1925 Oudh 453 (154) 88 Ind Cis 232, Pirthi Nath v. Ram 

11. (1925) AIR 1925 Bom 443 (413) : 89 Ind Cas 228, Mulchand Managi v 

Jamanbi Abdul Kabir. 

12. (1921) A I R 1924 Mad 160 (180) 7G Ind Cas 709, Lakshmt Narasa 

Raju v. Ganganna. 

(1932) AIR 1932 Oudh 146 (150) 137 Ind Cas 7G8 • 7 Luck 590 (F B), 

Ram BharOSe v. Ramman Lai. 

[See also (1913) IS Ind Cas 230 (230, 237) (Lah), JTah Ram v. Bhag. 
van Das. 


Article 182 
(Clause 3) 
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Article 182 
(Clause S) 
Notes 103-105 


order made is of such a nature that, ■without an application the 
Court would not have made it, an application would be presumed 
to have been made. 13 

The application for step-in-aid need not be bona 

40$. Plaint, if can he treated as an application. —There is 
a conflict of opinion as to whether a snit filed for a declaration that 
certain property is liable to be proceeded against in execution of the 
decree, can be considered to be an application within the meaning of 
this Article. Under the Code of 1859 such a suit was held to save 
time as being “ some proceeding " to keep the decree in force. ia In 
Baghunandun Pershad v. Bhugoo Lall, 1 it was held by the Calcutta 
High Court that the Limitation Act draws a clear distinction between 
suits and applications and that a plaint in a suit such as that above- 
mentioned could not be said to be an application within the meaning 
of this Article. In Kuppuswami v. Bajagopala , z it was held by the 
High Court of Madras that a suit under Section 53 of the Transfer 
of Property Act to set aside an alienation by the judgment-debtor as 
being fraudulent, could not be treated as an application to take a 
step-in-aid of execution of the decree which would give a fresh 
starting point of limitation for a subsequent application for execution 
against the moveable property of the judgment-debtor. According to 
the Chief Courts of Ondh 3 and the Pun jab, 3a a spit for a declaration 

(1927) AIR 1927 Pat 323 (324) : 103 Ind Cas 37, Kara Fan v. 
Bam Nath Stngh ] 

18. (1913) 19 Ind Cas 394 (395) (Bom), Chinappa Earbasapa v. Ladasahtb 
Babasahtb. 

(1923) AIR 1928 Cal 302 (302) : 109 Ind Cas 588, Mohan Lai v. Kasim - 
uddxn. 

(1919) AIR 1919 Low Bor 117 (118) : 52 Ind Cas 656: 10 Low Bar Rul 3*. 
Adxmuthu Ptllai v. Adxappa. 

(1918) AIR 1918 Nag 94 (95, 96), Laxmi Narayan v. Bhioraj. 

14. (1868) 4 Mad H C R 75 (76), Konda Baju Venkata Subbavja v. Bamakrtsh- 
namma. 

(1934) AIR 1934 P C 14 (16) : 55 All 993 (1000 , 1001) 61 Ind App 62 : 1« 
Ind Cas 323 (P C), Khalxl-ur Bahman v. Collector of Eiah. 

[See also (1929) AIR 1929 All 625 (630) : 118 2nd Cas 17 62 A1) 

11, (F B), Kayastha Co. Ltd v. Sit a Bam Dubey.] 


Note 104 

la(1867) 8 Sath W R 99 (99), Akbur Gaeee v. Bibee Nufteeun. 

1. (1889) 17 Cal 268 (271, 272). 

2. (1922) AIR 1922 Mad 79 (81) : 45 Mad 466 : 70 Ind Cas S24. 

3. (1923) AIR 1923 Oudh 9 (14) • 69 Ind Cas 660 : 26 Ondh Cas 71, Shto Bar* 

v. Bam Bharosey . 

(1930) AIR 1930 Oudh 468 (470) : 12S Ind Cas 723, Basan Shah v. 

Mohammad Amtr Mina. ,« 

(1936) AIR 1936 Oudh 248 (249, 250) : 160 Ind Cas 4G5 : 11 Bnct 71 ► 
Budra Bar am v. Maharaja of Kapurlhala. • 

(1935) AIR 1935 Ondh 430 (432) ; 155 Ind Cas 605 : 11 Lack 866, Khvi 
Earn v. Rant Sumer. (Suit in Court different from executing 
No fresh starting point.) 

Sa(1875) 1875 Pun Ro No. 5, Delhi and London Dank v. Captain i 
Plotcden. 


it A. B. 
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that certain properties arc liable to be proceeded in execution of the Article 182 

decree, can be treated as an application to take a step-in-aid of (Clause A) 

exeention provided it is filed in the Court whose duty it is to execute Notes 1 04-106 

the decree. The decisions proceed on the viow that clause 5 does not 

use the word "application” in any restricted sense or in antethesis to 

a “plaint” or any other document such a3 a memorandum of appeal, 

but merely in the sense of a document containing a request. The 

High Courts of Nagpur and Allahabad have held that such a suit 

cannot be treated as an application.* It is submitted that the view of 

the Chief Courts of Oudh and Punjab stated above is not correct. 

Section 2 sub-section 10 ante provides that a “suit” does not include 
an appeal or an application. The First Schedule of the Act deals 
separately with "suits,” "appeals” and "applications.” To construe 
the word “application” in clause 5 as including a “suit” would seem 
to bo an obvious disregard of the intention of the Legislature. 

103. Appeal, whether can be treated as an application.— 

There is also a difference of opinion on the question whether an 
appeal by the decree-holder against an order affecting the execution 
of his decree can be considered to be an application to take a step- 
in-aid of exeention. It has been held in the undermentioned cases 1 
that an appeal by the decree-holder to the Appellate Court cannot 
be held to be an application to the proper Court to take a step-in-aid 
of the exeention of the decree. (See also Note 93, ante.) A contrary 
view, namely that an appeal by the decree-holder would be an 
application to take a step-in-aid of execution of the decree, has been 
taken in the undermentioned cases. 2 It is submitted that this view 
cannot be supported on principle The decisions have not considered 
the aspect that obviously the Appellate Court is a Court different 
from the Court whose duty it is to execute the decree and is therefore 
not a proper Court The quostion whether an appeal is an application 
really does not arise at all under this clause. 

406. Application for review of order in execution. — An 
application for review of an order “striking off” an exeention case 
and for its restoration to the file, has been held to be an application 
to take a step-in-aid of execution within the meaning of this clause 1 

4. (1938) AIR 1938 Nag 534 (535, 537), Bajaram v Parku. 

(1887) 18S7 All W N 193 (193), Jt tadho Rax v Bajkali Kuar. 

Note 105 

1. (1901) 26 All 608 (610) 1901 All W N 139 1 AU L Joor 336, Nand Ktshore 
v. Sipahx Singh 

(1923) AIR 1923 Bom 431 (431) 73 Ina Cas 1030 47 Bom 783, Govmddas 
Bajaram v Ganpat Das Narottam 

(1924) AIR 1924 Cal 419 (419) • 74 Ina Cas 279, Bajani Bandhu v Kali 
Prasanna. 

2 (1901) 4 Oudh Cas 333 (339), Gjagar Lai v. Shank ardayal, 

(1921) AIR 1921 All 174 (175) 64 Ind Cas 693, Baldeo Singh v. Bamsarup 

(1914) AIR 1914 Bom 247 (247) 39 Bom 20 26 Ind Cas 2G2, Laxmiram 
Lalluhhai v. Bhalshankar Veniram. 

Note 106 

1. (1900) 27 Cal 285 (288), Kartick Nath Pandty v. Juggernath Ram Maricari. 
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Article 182 
(Clause S) 
Notes 106a-109 


106a. Re-submission of a returned application. — Where an 
application for execution is returned for amendment and is subse- 
quently re-submitted after compliance with the order of the Court, 
the act of re-submission cannot be considered to be an application for 
a step-in-aid within the meaning of this Aitiele. 1 


107. The step asked for, whether should be in aid of a 
British Indian Court. — It has been held by a Full Bench of the 
High Court of Madras that the step asked to be taken by the Court 
must be a step-in-aid of tho execution by a British Indian Court, 
and that consequently an application to a British Indian Court 
asking it to send the papers to the Court of Native State for execn- 
tion there is not a step-in-aid of execution within the meaning of 
clause 5 so as to give a fresh starting point for a subsequent 
application in the British Indian Court. 1 A Bench of the Panjab 
Chief Court has also held that the words “step in aid of execution 
refer to steps in aid of the execution of the decree which may be 
taken under the Code of Civil Procedure or any other provision of 
law in force in British India regulating the execution of decrees, and 
that an application to a British Indian Court to transfer the decree 
to a foreign Court for execution there according to the laws of the 
foreign State, is not an application for a step-in-aid of execution 
within the meaning of this Article. 2 The High Court of Bombay has, 
on the other hand, taken a contrary view, namely, that such an 
application would be a step-in-aid of execution within the meaning 
of this Article According to that High Court, the word “execution 
is a word of general moaning and is not confined to execution 
authorized only by the Civil Procedure Code; it would include 
oxecution which under agreement between tho foreign States and tne 
British Government, a foreign Court is entitled to levy. 3 


108. The step must be with reference to the decree sonP 
to be executed. — The stop which is requested to be taken mast 0 
in furtherance of the decree sought to be executed and not to ot 
matters. Thus, where costs are incurred in the course of execution 
proceedings and applications are made for the recovery of such cos j 
they cannot be considered to be applications to take steps-m-aio 
the execution of the decree itself. 1 


109. Application for execution, not in accordance with la^* 
may still be regarded as application for step-in-aid. — - ^ 
application merely to execute the decree cannot be considered o — 


uuib 

1. (1909) 4 Ind Cas 1131 (1134) (Mad), Paja P.athna Kavundan t. Dora*" 

Note 107 /pp), 

1. (1918) AIR 1918 Mad 580 (534) : 40 Mad 10C9 : 42 Ind Cas 291 

Puree Leslu A Co. Ltd. \ . Perumal . 

2. (1831) 1831 Pan Re No. 107, Saadat Ali Khan v. Muhammad Ah KM . 

3. (1918) AIR 1916 Bom 23C (237) : 42 Bom 420 : 40 Ind Cas 10, Jarjw 

Gov ind ▼. Narayan Krtshnajt. 

Note 108 

1. (1901) 21 Mad G72 (C74), Appti Lao r. Hana\ruh> aChettuir. 
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an application to take a step-in-atcl of execution. 1 But, vjkeio an 
application for execution contains prayers for tho execution of the 
decree and also for certain matters which would be stops-in-aid of 
the execution, the application, though it may fail to be in accordance 
with law os ait application for execution, may still be regarded 
as an application in accordance with law to tako a step-in-aid of 
execution of the decree. 5 In Sadaya Chandra v. Parcs Nath, 3 an 
application which was defective in material particulars as an appli. 
cation for execution contained prayers that the applicant, a legal 
representative of the decree-holder, might be permitted to proceed 
•with the execution. It was held by the High Court of Calcutta that 
the application, though not in accordance with law as an application 
for execution, was yet an application in accordance with law to take 
a step-in-aid of execution. 

110. Application for step-in-aid does not lie where execu- 
tion is barred. — An application for a stop-in-aid of execution can 
only bo taken where either an execution application is pending or 
the decree is capable of being kept alive. Where tho execution of the 
decree is barred by limitation and the decree thus ceases to be 
capable of being kept alive, there cannot be any step-m-aid of execu- 
tion subsequently which would enable the decree to be executed. 1 

111, Application for order absolute or for final order. — 
Before the Civil Procedure Code of 1908, proceedings to obtain an 
order absolute for' 6ale or foreclosure were regarded as proceedings 
in execution. An application for an order absolute for sale under 
Section 87 of the Transfer of Property Act or for foreclosure under 
Section 89 of the said Act was held to he one to tako a step-m-aid 
of execution. 1 

(192G) \IR 192G All 410 (111) 48 All 377 04 Ind Cas 9G1, Mondial Saran 
\ Dharam Rtrh Saran 

Note 109 

1. (1028) AIR 1928 Mad 410 (112) . 112 Ind Cas 3G, Abdul Karim Sahib v. 

Lahihmanaswami. 

2. (1922) AIR 1022 Cal 44 (45) G4 Ind C.»s 571, Sadaya Chandra Jana v. 

rare 3 Nath Ghosc. 

(1027) AIR 1927 Bom 52 (52, 53) 98 Ind Cas 911, Birdichand v. Bade- 
saheb. 

(1930) AIR 1930 Bom G5 (G6) 122 Ind Cas 65C, Gopalrao v 11 an (Appli- 
cation for execution without inventory of property may be regarded 
as etep-in-aid of execution.) 

(1905) 28 Mad 557 (559), Pachtappa .tsar* v. Poo jab Seeran. 

(1932) AIR 1932 Pat 286 (28S) 11 Pat 513 : 139 Ind Cv> 813, Skeshaiycr 
v. iladanmohan 

3. (1922) AIR 1922 Cal 14 (45) Cl Ind Cas 571 

Note 110 

1. (1931) AIR 1931 Cal 719 (725) 59 Cal 760 134 Ind Ci. 922 (P B), Amor 
.Krishna Ckaudhu ry v. Jajat Eandhn Bunas 

Note 111 

1 (1892) 1892 All WS5 (5), Bam Krtpal v. Sheo Sahai 

(1920) AIR 1920 Mad 296 (2SS) 5C Ind Cas 5G3, Ganpathta P,ltai v. 
Gopala Iyer 


Article 182 
(Glaus e 8) 
Notes 109-11) 
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Article 182 Under the Code of Civil Procedure, 1908, an application for a 
(Clause 8) final decree for sale or for foreclosure is an application in the suit 
Notes 111-113 and not for the execution or to take a step-in-aid of the execution oi 
any decree. 2 So also an application for a final decree in a partition 
suit is not one to take a step-in-aid of execution. 3 

Suppose now that in a case where a final decree has already 
been passed the decree-holder, under a mistaken view, applies for 
final decree. Can such an application be treated as one to take a 
step-in-aid of the execution of the decree ? It has been held by the 
High Court of Lahore that it cannot be so treated, the reason being 
that the decree-holder contemplated by such application merely a 
step to further his suit and not the execution of any decree* Tba 
High Court of Madras has, on the other hand, held that the decree- 
holder must be regarded, by such application, to have endeavoured 
to get an order which he thought was necessary before executing 
the decree, that the ultimate object of the application was to hasten 
the actual realisation of the decree amount, and that, as such, the 
application was a step-in-aid of execution. 6 According to the High 
Court of Bombay, there is no rigid rule to be laid down in such 
cases and that such applications may, in some cases, be regarded a3 
being step3-in-aid of execution, although in other cases they may not 
be so regarded.® 

112. Application to appoint a receiver. — An application by 
the decree-holder for the appointment of a receiver is an application 
to take a step-in-aid of execution. 1 An application by the decree, 
holder praying that the receiver who has been appointed in execution 
proceedings should pay money to him, is also one to take a step-in-aid 
of execution. 2 

113. Application for succession certificate. — An application 
to obtain a succession certificate is not one to execute a decree, it 13 
also not an application to take a step-in-aid of execution, i 

2. (1923) AIR 1928 Mad 33 (39) : 106 Ind Cas 395, Kunhammad Bap 

Koshuvammal. ... 

3. (1921) AIR 1921 Bom 260 (261) : 45 Bom 952 : 61 Ind Cas 159, Dayaonai 

Chunilal v. Bat Ujam. , - 

4. (1933) AIR 1938 Lah 117 (118, 119) : I L R (1937) Lah 671 : 175 Ind wa 

846, Jodh Singh v. Firm Bhagtoan Das. . 

5. (192S) AIR 1923 Mad 33 (39) : 106 Ind Cas 395, Kunhatned Uaji ■ 

Kothuvammal. _ .< 

C. (1924) AIR 1924 Bom 71 (72) . 79 Ind Cas 407, Bmdhu Cotind v- aanm 
Oovind. , 

[See also (1922) AIR 1922 Bom 95 (95) : 46 Bom 761 : 67 m v 
153, Birachand Khtmchand v. Aba Lala Pa til.} 

Note 112 r . * Co r. 

1. (1929) AIR 1929 Lah 57 (53) : 1J3 Ind Cas 909, Ghannaya Lai * w 

Jassa Bam Htranand. 

(1900) 5 Ind Cas 753 (759) (Mad), Samiama Zludah v. Krishnan. 

2. (191G) AIR 1916 Pat 56 (56) : 42 Ind Cas 802, Baghunandan • 

Jugal Ktshore Tngunait. 

Note 113 . „ T 

1. (1913) 20 lad Cas 252 (252) : 37 Bom 559, Murgeppa Badiwaliappa 
Basaieantrao Khaltlappa. 
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reason is that it is perfectly independent of, and has nothing to do 
■with the execution of a decree, although the ultimate object of it 
may be to uso the certificate m furtherance of execution. It is 
impossible to say that the application to get the certificate is an 
application to the proper Court to take some step-in-aid of execution 
within the meaning of clause 5, Article 182. The words “proper 
Court" in the Article also tend to support this conclusion. An 
application to obtain a succession certificate may be made in one of 
several Courts. Obviously, it could not be such an application as 
■clause 5 Article 182 contemplates.* 

114. Application for confirmation of sale.— It has been seen 
in Kate 103 ante, that an application for a purpose for which no 
application is necessary under the law cannot furnish a starting point 
of limitation. A Court is bound to confirm a sale under Order 21 
Buie 92 of the Code of Civil Procedure, where no application has 
■been made under Buies 89, 90, 91 of the same Order. An application 
made in such a case praying that tho Court might confirm the sale 
will not be an application to take a step-in-aid of execution of the 
decree within the meaning of clause 5. 1 * * * * * * Kor will the order of the 
Court confirming the sale without any application save time 8 

115. Application for postponement of execution proceed- 
Ings. — There is a difference of opinion on the question whether an 
application for the postponement of execution proceedings is an 
application for a step-in-aid of execution. The general trend of 
opinion in the High Court of Madras is that such an application is 
not one to take a step-in.atd of execution. Thus, an application for 
time to enable the decree-holder to file the necessary encumbrance 

[See” alto (1868) 4 "ifad H C R 148 (H9). Virabhadra 2?att v. 
Bamaiya 

(1868) 4 Mai H C R 89 (90), Lakshmamma v. Venkataraj Gava- 
chartar.] 

2. (1913) 20 Ind Cas 252 (253) * 37 Bom 559, Murgeppa Madiwallappa y. 

Basawantrao Khahlappa, 

Note 114 

1. (1904) 31 Cal 1011 (1013) • 9 Cal W N 193, Umesh Chandra v. Shib Naram. 

(1910) 6 Ind Cas 2G1 (261) (Cal), Panehanan Chotcdhry v. N rising ha 

Prasad Boy, 

(1923) A I R 1923 Pat 22 (22, 23) . 2 Pat 249 : 72 Ind Cas 938, Tnloke 

Nath Jha v. Bansman Jha. 

2 . 


1 ee 

(1669) 11 Suth W R 117 (11?) • 2 Beng L R A C 235, Shib Bam Bey v. 
Banee Madhub Mitter, 

(1870) IS Suth W R 38 (39) 4 Beng L R A C 115, ilaharajadhiraj ilah- 
fab Chund Bahadur v. Bam Brahma ilulltck. 

[See also (1808) 10 Suth W R 224 (224) 12 Bom L R 60G (Note), 

Gunga Bishen Chund v, Slaharajadhiraj ilahtab Chand 

Bahadur .] 

[But tee (1872) IS Suth IV R 15G (157), Gobind Chunder Chotcdhury 

v. Juhoorul Nsssa Bibee.] 


Article 182 
(Clause 8) . 
Notes 118.113 
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Article 182 certificate, 1 or to apply {or substituted service, 2 is not a step.rn.aicl 
(Clause 8) of execution. In Balasubramania Pillai v. T. A. B. Chit Company? 

Note 115 where an application which was defective had been returned for 
correction and the decree-holder applied for extension of time to 
carry out the correction, it was held that the application was not one 
to take a step-in-aid of execution, inasmuch as there was no previous 
application for execution pending when the application for time was 
made. As to the correctness of this reasoning, see Note 100 ante. In 
Sankaran Nair v. Puthiya Veetil Thangamma? where a mortgagor 
applied for extension of time to pay money due under a decree for 
redemption which also provided for sale on default, it was held that 
the application was one to take a step-in-aid of execution of that 
portion of the decree which related to redemption. 

According to the High Court of Bombay, an application for time 
to do something tohich would assist the decree-holder in furthering 
the execution of the decree would be one to take a step-in-aid of 
execution, but an application which is intended ns a step, which, if 
successful, would avoid the necessity of execution is not one to take 
a step.in.aid of execution. 6 Thus, an application made by both tbo 
parties to the Court to postpone the application for execution with a 
view to a compromise being arrived at, would not he one to take a 
step-in-aid of execution. 6 But an application for time to produce 
an extract from the Collector’s Record to be filed in the pending 
execution proceedings/ or to ascertain the share of the judgment- 
debtor in the property to be put up for sale, 7a or an application for 
time to produce copies of the decree and judgment to be filed in the 
execution proceedings, 8 would be an application to take a step-in** 1 
of execution. _ . 

Note 115 

1. 119-23) A IE 1923 Had 143 (141) : 106 Ind Cas Gift, Kamasicomi v. 

(1920) AIR 1926 Mad 1197 (1195) : 93 Ind Cas 1G3, Katsfs iluhamrrad 
Hamtduddxn v, Muhammad Ghost. 

(1931) • . " ' . t< ' ' n '\ 


i. (1919) 
4. (1922) 
1. (1923) 

0. (1923) 

7. (1912) 

7a (1921) 
3. (1912) 


A Alii mu alau uoj .jj mu *"« * 'rviwcd. 

Pandala Muthial Xasdu. (AIR 1914 113 n 

This case has been dissented from in A I R 19-9 U*a 11 « 

) A I R 1933 Mad 675 (G7G, G77) : 145 Ind Cas 933, Hamasirnmy V J 

v. Palaaxappa Chetty. 

AIR 1919 Mad 220 (222) : 52 Ind Cas 7G5. 

AIR 1922 Mad 247 (247) : 70 Ind Cas 333 : 45 Mad 202. 

AIR 1923 Bom 4G1 (4G2) . 73 Ind Cas 1011, Vishnu XagOW 1 
Xarastnha Pandurang. _ 

AIR 1923 Bom 401 (4C2) : 73 Ind Cas 1011, Vishnu Mg^TV 1 
Xarastnha Pandurang. . a . 

17 Ind Cas 9C9 (9C9) • 37 Bom 317, Shcshdasacharya v. W 
chary a. .. 

AIR 1921 Bom 33 (33) GO Ind Cas 910, VtJhtaftalh v. A a nu- 
ll Ind Cas 30 (SO) : 30 Bom C3 a , TJartdas \ . Vithaldas . 
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It has been held by the High Court of Calcutta that an application Article 182 
for time to produce evidence to prove service of notice, 9 or a joint (Clause 6) 
application by the parties reporting part satisfaction of the decree Notes 115-116 
and asking for time to pay the balance of the decree amount, 10 or a 
joint compromise reporting satisfaction of part of the decree and 
praying for time to havo the rest of the decree executed at a future 
time, 11 is an application to take a step-in.aid of execution. The High 
Court of Allahabad has also taken a similar view. Thus, it has been 
held that an application for time for ascertaining the correct address 
of the judgment-debtor, or for postponement of sale in execution, 13 
is one for a step-in-aid of execution. See also the undermentioned 
cases.* ‘ 

116. Application for issue of notice under Order 21 Rule 22, 

Civil Procedure Code. — Clause 6 of the Article, as it stood before 
the amendment of the Act in 1927, provided that a fresh starting 
point would accrue from the date of issuing a notice under Order 21 
Rale 22 of the Code of Civil Procedure Under tho Article as it stands 
at present, the mere issue of a notice by the Court under Order 21 
Rule 22 of the Code of Civil Procedure, is not stated as a starting 
point of limitation An application for the mere issue of a notice to 
the judgment-debtor is not contemplated by the Codo and, conse- 
quently, will not be an application in accordance with law to 


9. (1909) 5 Ind Cas 147 (149) (Cal), Narsmgh Dayalstngh \. Kali Chat an 
Smgh . 

10. (1893) 20 Cal 696 (693, COO), TFasi Imam Poontt Singh. 

11. (1910) C Ind Cas 366 (3G7) (Cal), Bmdestoan Koer v Auadh Behai t 

12. (1916) V I R 1910 All 33 (34) 33 All 690 35 Ind Cas 693, Dhairon Prasad 

v. Amina Began 

(1919) AIR 1919 All 447 (447, 448) . 50 Ind Cas 278, Sheo Shankar Lai 
Badhe Slnam 

(1907) 29 All 301 (302) 4 All L Jour 181 1907 All \V N 74, Pxtam Smgh 
v. Tola Smgh. 

13. (1881) 4 All 60 (02) . 1881 All W N 113, Silla Dm v. Sheo Prasad. 

14. (1929) AIR 1929 Lah 335 (330) 119 Ind Cas 228, Bam Chand v. Dayal 

Singh Chanda Smgh (An application for extension of time in com- 
plying with the orders of the Court thereafter is a step-in-aid.) 

(1900) 27 Cal 285 (288), Karticknalh Pandey v, Juggernath Bam Mar wan. 
(An application for time to piy a decree amount is not a step in aid of 
execution.) 

(1908) 35 Cal 10C0 (1003) 8 Cal L Jour 193, Vmed Mi \ Abdul Karim. 
(An application lor time is not a step-in-aid of execution and does not 
prevent subsequent applications from being barred ) 

(1923) 4 I R 1923 Cal 572 (574) 76 Ind Cas 455, Bagendra Lai Sha v. 

Abdul Karin Abu Ahmed Ohusnavs Choudhiy. (Although an appli- 


no or not is not a step-in aid of execution ) 

(1930) AIR 1030 Mad 995 (D96) 64 Mad 300 123 Ind Cas 713, Denasika- 
non t Annamalai Dcsilar v. Baja Ptllai. (Where decree is passed in 
favour of plaintiff for recovery of property subject to payment by him 
of certain amount for improvement to defendant, application bv 
plaintiff for extension of time to enable him to raise money is not 
step-in aid.) 
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Article 182 take a step-in-aid of execution. 1 "Where, however, there is an 

(Clause 8) application for execution containing also a prayer for the issue of a 

Botes 11 6-11 6a notice under Order 21 Rule 22 of the Code of Civil Procedure, the 
application, in so far as the prayer for notice is concerned, will be 
an application to take a step-in. aid of execution within the meaning 
of clause 5 of this Article. 2 

There is a difference of opinion on the question whether the 
filing of an affidavit of proof of service of the notice issued under 
Order 21 Rule 22 of the Code can give a fresh starting point under 
clause 6. According to the undermentioned cases 3 of the Calcutta 
High Court, the filing of such an affidavit must be regarded as an 
application to take a step-m-aid of execution. The High Court of 
Patna has, in one case, 4 followed the above view of the Calcutta High 
Court, but in a later case 6 has held that the question ■whether the 
filing of such affidavit would save time must depend upon the 
question whether an application should be presumed to have been 
made in the particular circumstances of the case, and that where 
such presumption cannot, under the circumstances, be made, the 
filing of the affidavit will not save time. The same view has been 
taken in the undermentioned case® of the Calcutta High Court. 
According to the High Court of Bombay, 7 an affidavit cannot, under 
any circumstances, be regarded as an application and cannot save 
time under clause 5. 

116a, Application for proclamation of Bale under Order 21 
Rule 66, Civil Procedure Code. — An application for the issue of 
a proclamation of sale in respect of property already attached in 


Note 116 

1. (1939) AIR 1939 Mad 195 (195) : 180 Ind Cas G74, Nagaratnam Filial r. 

Ramasicami Iytr. 

(1894) 9 0 P Jj R 15' (16), Rai Bahadur Mukund Balkrishna Buty *• 
Lakya Mahar. 

(1922) AIR 1222 Cal 3 (4) : 63 Ind Cas 116, Hatari Lai v. Baidyanal A 
Saha. 

[See however (1878) 1 All 675 (680). Behari Lai v. Salih Ram. 
(Application for mere notice without application lor esttu 
in accordance with law 13 a proceeding to keep the aecreo 
force under the Act of 1871 )] 

[Bui *ee (1905) 1905 Pun Re No. 22 : 1905 Pun L R No. 57 : 

Pan W R No. S3, Muhammad Natcae Khan v. Ram Dai J 

2. (1938) AIR 1938 Mad 553 (555) : 178 Ind Cas 525, Subramanyan Ttrumtr 

rupu v. Naraina Tirumuruyu. 

(1905) 23 Mad 557 (559, 560), Pachaippa Achari v. Boojali Seenan. 

3. (1918) AIR 1918 Cal 227 (228) : 38 Ind Cas 536, Pran Kriihna Da t r. 

Partab Chandra Daloi. » 

(1928) AIR 1928 Cal 302 (302) : 109 Ind Cas 639, Mohan Lai ▼. Kaimw 
din SheiJth. . 

i. (1919) AIR 1919 Pat 424 (425) : 49 Ind Cas 892 : i Pat L Jour 521, Thaw 
Singh v. Sheo Rhanjan Singh. . 

5. (1928) AIR 1929 Pat 145 (146) : 6 Pat 031 : 109 Ind Cas 430, Fateh * 

dur Singh v. Parmeihiear Prasad Sahu. 

6. (1920) AIR 1920 Cal 22 (24) : 54 Ind Cas 1, ATrbhnn Prasad Maitra - 

Dhtrendra Nath Chakrararty. 

7. (1909) 3 Ind Cas 771 (772) (Bom), Mohan LaUas x. Bapuji Chtlabhau 
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execution of a decree is ono to take a step-in-aid of execution. 1 So 
also is an application for the issue of a notice to the judgment-debtor 
under Order 21 Rule 66, Civil Procedure Code,® or to have a date 
fixed for the settlement of the terms of the proclamation.® 1 But 
the mere swearing of an affidavit proving the service of such notice 
unaccompanied by any application is not to take a step-in-aid of 
execution 8 

117. Resistance by decree.holder to objections raised by 
judgment-debtor to execution proceedings. — As has boon seen m 
Note 103 ante, thero can be no fresh starting point available under 
clause 5 unless an application has been made to the Court for 
execution or step-in-aid of execution. It follows that a mere oppo- 
sition to an application by the judgment-debtor which has the effect 
of obstructing the execution proceedings cannot give a fresh starting 
point of limitation. 1 But, where an application is made or may be 
presumed to have been made by the decree-holder asking the Court 
to do something which, if done by tbo Court, would have the effect 
of removing the obstacle to the execution placed by the judgment- 
debtor, the decree-bolder will get a fresh starting point of limitation. 
Thus, where a judgment-debtor applies to the Court for recording 


Note 116a 

1. (18S4) 10 Cal 851 (856) (F B), Ambica Pershad Singh v. Surdhari Lai. 
(1919) AIR 1919 Oudh 375 (376) : 22 Oudh Cas 75 : 52 Ind Cas 116, 

Guljhart Lai v. Ram Bhajan. 

(1911) 9 Ind Cas 631 (634) (AU), Raj Kishore TJpadhya v. Gurcharan Lai. 

2. (1923) AIR 1923 Pat 180 (181) : 68 Ind Cas 337,‘Goud Chundra Ray v. 

Janardan Prasad Thakur. 

2a (1917) AIR 1917 Pat C9S (699) • 33 Ind Cas 540, Sttraj Mat v. Sarjoog 
Prasad Singh. 

S. (1926) A I R 1926 Cal 879 (880) : 91 Ind Cas 44, Jadunath Smgha v, 
Krishna Rangim Daisy a. 

Note 117 

1. (1929) AIR 1929 Lah 629 (529) : 115 Ind Cas 24, Madho Parshad v. 
Ghanaya Lai. 

■ " ‘ " ’ah Krishna Nandi. 

application under 
Court) is not step- 

(1926) A I R'l926 Mad 1178 (1182) : 98 Ind Casl5G : 50 Mad 49, Krishna 
Pattar v. Seetharama Patlar. (Statement by decree-holder objecting 
to judgment-debtor's application to record satisfaction is not a step- 
in-aid.) 

(1926) 60 Mad L Jour 55 (55) (N It C). 

(1922) AIR 1922 Mad 79 (81) : 45 Mad 46G : 70 Ind Cas 324, ITuppusicami 
Chefltar v. Rajagopal a Iyer. 

(1905) 28 All 387 (390) : 1906 All W N 54 : 3 All L Jour 143, Langtu Pandt 
v. Batjath Saran Pande. 

(See also (1885) 7 AU 898 (899) : 1885 All W N 287, Slab Lai v. 
P.adha Kishen. (A decree-holder should make a direct and 


Article 182 
(Clause 0) 
Notes 416a-417 
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Article 182 
(Clause 8) 
Note 117 


satisfaction of the decree and the decree.bolder contests such appli- 
cation and attends Court with his witnesses or files a list of his 
witnesses, an application by him requesting the Court to examine 
those witnesses would be presumed to have been made and the 
implied application would be considered to be one to take a step-in- 
aid of execution. 5 An application by the decree-holder to send for 
certain records, 5 or to summon witnesses, 1 or to receive batta for 
summoning witnesses, 5 for the purpose of resisting the judgment- 
debtor’s application objecting to the execution of the decree, would 
be one to take a step-in-aid of execution within the meaning of this 
clause. It has been held in the undermentioned cases 8 that an 
application by the decree-holder asking the Court to reject the 
objections of the judgment-debtor to the execution is a step-in-aid 
of execution. 


Where the judgment-debtor prefers an appeal against an order 
passed against him in an execution proceeding, the fact that the 
decree-holder resists the appeal will not give him a fresh starting 
point under this clause. 7 


2. (1930) AIR 1930 Cal 301 (305) : 124 Ind Cas 830, Hatimullah v. Sukhamoy 

Chaudhury. 

(1918) AIR 1918 Cal 97C (977) : 11 Ind Cas G01, Brojendm Kishore Roy x. 
Dtn Mulimud Sarlar. 

(1928) AIR 1928 Pat 612 (611) : 7 Pat 70S : 113 Ind Cas SS2, Jogdto 
Naram Singh x. Bhubanestcari Kuer. 

3. (1925) AIR 1925 All 391 (395) . 47 All CG7 : 88 Ind Cas 271, Raghunath 

Prasad v. Lachmi Naratn 

4. (1927) AIR 1927 Lah 653 (654) . 103 Ind Cas 712, Umar Din x. Ghulavi 

Muhammad. 

(1923) AIR 1923 All 415 (416) : 79 Ind Cas 111, Abdul Quddus x. Sayad 
Ahmad Husain. 

(1922) AIR 1922 All 432 (432) : Cl Ind Cas 524, Mahomed Siddiq Khan 
Mtsri Lai. 

(1910) 5 Ind Cas 292 (294) (All), Shugan Chand x.'Ramjas. 

(1883) 5 All 344 (345) : 1683 All W N 57 : 8 Ind Jur 53, Alls Muhammaa 


, Lakh* 


Khan v Gur Prasad. 

(1918) AIR 1918 Cal C35 (636) : 40 Ind Cas 1005, Kedar X ath v 
Eante. 

(1925) AIR 1935 Pat 459 (459, 4C0) : 4 Pat 202 : 88 Ind Cas 807, bneo 
Sahay v. Jamuna Prasad Singh. r 

5. (1934) AIR 1934 Mad 710 (710) : 58 Mad 301 : 154 Ind Cas 693 , I 

Setty v. Afumsam Achary. (Reversing AIR 1933 Mad 403 l* H 
G. (1918) AIR 1918 All 92 (92) : 40 All CCS : 43 Ind Cas SS, T<imif-«n-ni«a 
Bibi v. Najju. 

(1893) 5 All 576 (577) . 18S3 All W N 112, Kttcal Ram x. KhaAim If"* 3 '"- 
(1921) AIR 1921 All 119 (120) : 63 Ind Cas 907, Ishrt Rai v. Raghuf” 


A arain Rai. 

(1910) 5 Ind Cas 202 (291) (All), Shugan Chand \. Ramjai. 

(1694) 21 Cal 23 (26), Gobmd Pershad x. Runglal. , 

(lOQ'f) AIR 1929 Pat 612 (613) : 7 Pat 703 : 113 Ind Cos &S2, Jag* 
Narain Singh v. Bhubanesieart Kuer. (Application lor 
need not necessarily bo made in tbo eoupo of (n *ny pif 


Hart Charon Jlay. 

(16 c 0) 5 Cil 595 (597), Kruto Kumar Sag v. MahaM Khan. 


i 
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118. Payment of process fee, if step-in-aid. — Under the 
Act ol 1859, an application for execution and an order to deposit 
talbana followed by the deposit of talbana and set \ ice of notice 
were held sufficient to keep the decree alive 1 

The mere payment of process fee on an application foi execution 
unaccompanied bj any application asking the Court to take some 
specific action is not a step-m-aid of execution ' But, where a batta 
memorandum is not a mere memorandum of the deposit of the batta, 
but asks for a certain process to bo issued, or there me sufficient 
indications in the process application that the applicant in effect 
asked for some process to be issued, it is an application to take a step- 
ln-aid of execution. 8 It has been held by the Judicial Commissioner's 
Court of Nagpur that an application for issue of process to a witness 


Note 118 

1. (1SGG) C Suth W R Mi~c 74 (74), Treelochun Chatter gee v. Radha Monet 

2. (190S) 30 All 170 (180) 1009 All W N 74 5 All L Jour 253, Sheo Prasad v. 

Indar Bahadur Singh. 

(1001) 25 Bom C30 (643) 3 Ilom L R 275 (F B), Mahdchand \ . Bechar 
Satha (From a mere payment to the Nazir no application can be 
inferred.) 

(102G) AIR 102C Oudh 280 (290) 1 Luck 153 • 03 Iud Cas C31, People's 
Industrial Barth, Ltd. Allahabad y. Mahtsh Charon Smha. 

(1912) 13 Ind Cas 189 (190) (Cal), iladan Mohun Dey Oanga Chandra 

Roy. 

(1918) AIR 1918 Oudh SI (85) • 20 Oudh Cas 332 : 43 Ind Cas 312, Manna 
Lai v. Sardar Singh. 

(1921) AIR 1924 Mad DOG (907) : 82 Ind Cas 497, Arunachalam Chettiar v. 
Lai s hmanan Chettiar. 

(1897) 22 Bom 722 (72G), Tnmlal.'x. Kashtnath. (Mere payment of batta 
under circumstances from which no application can be inferred is not 
step-in aid ) 

(1900) 10 Mad L Jour 329 (Tour). 

3 (1905)28 Mad 399 (399, 400), Vtjayataghaialu Katdu Sriniiosufu 
Naidu. 

(1910) 7 Ind Cas 859 (800) (Mad), Suit aviama Pillai v. Sankara Sublu 
Naidu 


(1922) AIR 1922 Mad SO (30) . 70 Ind Cas 80, Krishna Aiyat Mayan 
Kulti. (An application to the Court to receive railway charges for 
taking the judgment-debtor to the civil prison and subsistence money 
for his maintenance while in prison is a step in-aid of execution.) 


Article 182 
(Clause 5) 
Note 118 
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Article 182 
(Clause 5) 
Notes 118-119 


in an execution proceeding is only an application for a step of aa 
incidental nature and would not constitute on application for a step- 
in.aid of execution. 31 

To render the battfl, memo an application which would give a 
fresh starting point of limitation, it is however essential that tbs 
application in which it is filed should itself be one in accordance 
with law. 4 


118a. Payment of allowance for the subsistence of th$ 
judgment-debtor. — • An application to the Court to receive the 
subsistence allowance and the railway fare for sending the judgment- 
debtor to the civil jail is one to take a step-in-aid of execution. 1 Ia 
Ramudu v. Varodaraja , 2 it was held that the mere payment of 
subsistence jillc ' ” ■* r — *'™ 3a 

cannot operate 
Kuppuswamy 3 

of tho subsistence allowance by money-order to the jail authorities 
was an application to the proper Court to take some step-in-aid of 
execution. 


119. Application by decree-holder for copies. — A copy 
decree can be applied for a variety of purposes and not necessarily 
for execution. Therefore, an application by the decree-holder for a 
copy of decree cannot bo necessarily one to take a step-in-aid of 
execution. 1 An application by the decree-holder for the return of the 


. * i taraja Uudaliar v. 
■ the sale warrant”* 


3a (192G) 
4. (1931) 


2. (19211 

3. (1933) 


1. (1933) 
(1920) 


1 an Dutt v. Rajendra 
Nam uuu. \.neia payment oi i<a.j tbo filing of notice® 

sale imported a request to the Court to proceed in the matter and 
equivalent to an application to take some step-in-aid.) 

[See (1883) 7 Mad S07 (309), Yellaya v. Jaganalha. (If, when 
- *—*»-- * — — *«-<uon of the records to a 

i his decree transferred 
o take some step-in-old o 
. to give a new period or 

limitation, jj . 

AIR 1926 Nag 250 (251): 91 Ind Cas 1019, Shrmtwas v. JagannW- 
AIR 1934 M: - r - . tvm v. 

Bheema Jiao. ■ 

holder and per < 

dance with law within the meaning of Arum «***•• • , f 

filed in such an application can hardly furnish a starting poi 
limitation ) 

Note 118ft , 

AIR 1922 Mad 30 (30, 31) : 70 Ind Cas SO, Xrijftna Atyar v. l 
ilayanlutts. 

A I R 1921 Mad 532 (532) : G2 Ind Cas 4 SO. 

AIR 1933 Mad 83 (84, 85) : 140 Ind Cas 493 : 5G Mad 320. 

Note ii9 n 

AIR 1933 AH 75C (75G) : 145 Ind Cas 915, Narayan Pas 
Taravati. . , .... .i, n 

AIR 1920 Mad 221 (221) : GO Ind Cas 117, ruthus Yethl 
v. Raman Jfayar. 


r. Ytt'.d 
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copy of the decreo filed in previous execution proceedings (even for 
the purpose of filing subsequent execution application) does not imply 
any step-m-aid of execution of the decree.* An application by the 
decree-holder for a copy of the list of properties attached in previous 
execution proceedings is not ono to take a step-m-aid of execution. 8 

120. Application for execution of attached decree. — A 
obtains a decreo X against B, and in execution thereof attaches a 
decree Y which B has obtained against C. Under the provisions of 
Order 21 Rule 53 of the Code of Civil Procedure, A would be entitled 
to execute decree Y. B also would, notwithstanding the attachment, 
ba entitled to execute the same decree. 1 ® A’s application to execute 
the decree Y would bo one to take a step-in-aid of execution of 
decree X. 1 If B applies to executo his decree Y, his application will 
keep alive his decree nnder the first portion of clause 5.* A's 
application to attach decree Y will however not be a step-in-aid of 
the execution of the attached decree Y. s 

121. Application for transfer or re-transfer of decree, if a 
step-in-aid.— An application to have a decree transferred to another 
Court for execution, though not an application for execution (see Note 
10 ante), will be an application to take a step-in-aid of execution 
within the meaning of clause 5. 1 An application, however, for transfer 
of a decree to a Court which has no jurisdiction to execute it is not 

(1886) 12 Cal 441 (444), Rajkumar Banerji v. Rajlakh » Dabi. 

(1888) 11 Mad 336 (339), Gopilandhu v. Domburu. (Step means necessary 
steps.) 

2. (1896) 6 Mad L Jour 23 (24), Mahahnga Chettiar v. Narayana Padayachi. 

(1893) 23 Bom 311 (312), Rajaram y. Banaji Maxral. 

(1885) 11 Cal 227 (229), Gunga Per shad Bhoomxck v. Debt Sundan Ddbea, 

(1695) 22 Cal 827 (829), Aghore Kali Debi y. Prosutmo Coomar Banerjee. 

3. (1893) 21 Mad 400 (401) 8 Mad L Jour 53, Jlangachariar v. Balaramasami 

Chelt i. 

Note 120 

la(1897) 24 Cal 778 (783) . 1 Cal W N 676, Adhar Chandra Das v. Lai Mohun 
Das, 

1. (1931) AIR 1931 Lah 705 (706) : 132 Ind Cas 667, Bishan Sahai v. Amir 

(1911) AIR 1914 All 29G (298) . 25 Ind Cas 738, Maharaja of Jaipur v. 
Lalj > Sahai, 

(1910) 8 Ind Cas 075(676) (Cal), Gaya Loan Office Co. Ltd. v, Dhint Kundal 
Lai. 

(1885) 7 All 382 (383, 384) . 1885 All W N 64 : 9 Ind Jur 363, Lachman v. 
Thondi Ram. 

2. (1903) 13 Mad L Jour 265 (265, 266), Palumma y. Idm Bean. 

3. (1934) AIR 1934 Cal 231 (235) : 149 Ind Cas 999 : 60 Cal 1357, Ami Kumar 

Ghosh v. Ilemanta Kumar Ghose. 

Note 121 

939) All 97 : ISO Ind Cas 403, Sila 
nd Cas 225, Sheikh Bafeetuddm y. 

(1936) AIR 1936 All 369 (369, 370) : 163 Ind Cas 231, Mansa Ram x. Badri 
Prasad. 

(1926) AIR 1926 All 6C0 (660) : 95 Ina Cas 2G, Saklu Chaudhan x. Ear - 
bansdeo Rai. 


Article 182 
(Clause 8) 
Notes 119-121 
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-Article 182 
(Clause 8) 
Note 121 


one in accordance with law even as a step-in-aid ol execution.* As to 
whether an application for tho transfer of a decree, against the 
judgment-debtor who is dead, is one in accordance with law as a 
stop-in-aid of execution, sec Note 85 ante. See also the undermen. 
tioned cases.* 4 " 1 


(1910) AIR 1910 All 293 (291) : 33 Ind Cas 523, ML Larch v. Hasan Lai. 
(1910) AIR 1910 All 24 (25) : 32 Ind Cas 1005, Sant Lai v. Sri Newas Das 
(1913)19 Ind Cas CC4 (CG5) : 35 All 3S9, Todarmal v. Phoola Kuar. 
(1879) 2 All 284 (284), Collxns v. Mania Bakhsh. 

(1877) 1 All 525 (520), Hvssaxn Bulsh v. A. D. Madge. 

(1937) AIR 1937 Bom 305 (8G8) : 170 Ind Cas 877 : I L It (1937) Bom 691, 
In re Jaxikx Prasad Poddar. 

(1935) AIR 1935 Cal 040 (010) : 153 Ind Cas 590, Ahad Bui Jamadar v. 
Kinhar Chandra Pal. 

(1931) AIR 1931 Cal 312 (318) : 53 Cal 832 : 132 Ind Cas 149, Srtenalh 
Chakravarh \ . Prvjanath Bandopadhya. 

(1904)8 Cal W N 575 (577), Bhahanx Churn Butt \. Parlap Chandra 
Ghosh . 

(1897) 2 Cal W N 415 (410), Bom a Hath Sen v. Gouri Sattkar Khalree. 

~ " — unno Chose. 

, nan Pnndeh 

(1931) AIR 1931 Lah 730 (738) : 13 lull 327 : 134 Ind Cas 1026, Bombay 
Company Ltd. Karachi v. Kahan Sxngh. 


.. . . ■ ■ ■ 1 202. 
. .. .. S««i 

. -o. lions . 1 .o T_4 r... 678( g;, a „/ a Putt BaVX T. 

Lai Basant Sxngh v. L« l 


Ua* Uusaxn v. Shahramaix 

(1930) A I R 1930 Tat 313 (314) . 1G2 Ind Cas 934, Bhagxcal Sahay s. B am 
Sukrxt Bam. _ 

(1922) AIR 1922 Pat 301 (302) . 1 Pat 328 . 65 Ind Cas 332, Bamchanar 
Marwarx v. Krishna Lai Marwarx. rfi( j 

(1937) AIR 1937 Rang 477 (480) : 1937 RLR 2S7 : 173 Ind Cas iw. 

27 Sind L R 109, Achro] 

I Ind Cas 399, Bhagxcal 


(1935) A I R1935 Cal 040 (CIO): 158 Ind Cas 590, Ahad Bui '• & inUr 
Chandra. „ mnsl 

[But see (1934) AIR 1934 Pat GC2 (C63) : 152 Ind Cas 98<. 

Tewarx v. Bamdliarx Pandey.t « i„ 

2 (1939) AIR 1939 All 57 (59) : 180 Ind Cas 403 : I L R (1939) AH ° 
Bam Bax v. Madho Prasad. 

(1932) AIR 1932 Pat 309, (311) : 11 Pat 

: “ . | ; A I R 


bee also Now oi unit. 

» • '"IW ■« *T /KQ\ 


Cas 403 : I L R (1939) All 07, Sd* 
Pat 051 : 07 Ind Cas 53S, Amrxt Lai 
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A 3 to whether an application for the transfer of a decree to a 
foreign Court is a step.in.aid of execution, eee Note 107 ante. 

An application to the transferee Court to send a certificate of the 
result of the execution and to return the decree to the Court which 
passed the decree for further execution, is a step-in-aid of execution* 

Where a decree is transferred to another Court for execution, an 
application to the Court which passed the decree to recall it for 
execution to the parent Conrt itself, is a step-in-aid. 4 

122. Application by decree-holder for leaye to bid, if step- 
in-aid. — There is a diversity of opinion among the High Courts on 
the question whether an application by the decree-holder for leave to 
bid at the execution sale is one to take a step-in-aid of execution. 
The Allahabad 1 and Bombay 1 High Courts and the Chief Conrt of 
Oudh* hold that it is. In Dalel Singh v. Umrao Singh* their 
Lordships of the Allahabad High Court observed as follows : 

" The fact that a decree-holder is prepared to bid for property 
and is anxious to purchase is, in the absence of a fraud which 
cannot bo presumed, distinctly an act which modifies the 
conditions of the sale to the obvious benefit both of the decree- 
holder and the judgment-debtor, and brings the decree within 
nearer distance of complete execution and satisfaction." 

The High Court of Calcutta has expressed conflicting views on 
the point. According to the cases cited below, 8 an application of this 

* 3. (1883) 6 Mad 81 (82), Krxshnayyar v. Yenkayyar. 

(1898) 2 Cal W N 271 (271) (Notes). Chandranalh v. Bhudhar. 

[See however (190G) 3 Cal L Jour 91 (91) (S N), Sayaram Chatter jt 
v. Bandas Chatter ji. (An application made to the Conrt which 
originally passed the decree, for an order that execution costs 
might to received aod for recalling the decree from the Court 
to which it was sent for execution, is not to be considered &3 a 
step-in-aid of execution )] 

4. (1939) AIR 1939 Pat 114 (146) : 17 Pat 617 (621) : 180 Ind Cas 311, 
Dvarkadas Gotnndram v. SaUgram Itekhraj. 

(1928) AIR 1928 Mad 193 (491) : 110 Ind Cas 829, Mahadum Beg Saheb v. 
Md. ZIeera Saheb. 

(1935) AIR 1935 Lah 465 (474) : 157 Ind Cas 488 (F B), Kanti Naraxn y. 
Zladan Goya 1. (Decree transferred to another Court tot execution — 
Application to Conrt which passed decree to transfer it for execution to 
game Court before proceedings m that Court have been reported and 
certified by that Court is a valid application and is step-in-aid.) 

[But tee (1922) AIR 1922 Bom 359 (360) : 68 Ind Cas 506 : 47 Bom 
56, Rangastcami Shelly v. Sheshayya. (Decree transferred to 
another Court — Application for farther transfer made to trans- 
feror Court is not step-in-aid as it ceases to he proper Court.)] 

Note 122 

1. (1900) 22 All 399 (400) : 1900 All W N 129, Dalel Singh v. Umrao Stngh. 
(1891) 18 All 211 (218) : 1890 All W N 230, Bansi y. Stkree Mai. 

“2. (1695) 21 Bom 331 (333), Tinayakraa Gopal v. Vvnayak Xrtshna. 

3. (1905) 8 Oudh Cas 161 (166), Naicab Sofia Begam v. Naicab Ratsvnntssa. 

4. (1900) 22 All 899 (400) : 1900 All W N 129. 

6, (1896) 23 Cal 690 (692), Raghunundun Zhsser y. Eallydut Miner, 

Lim. 162 


'Article 182 
(Clause 5) 
Notes 121-122 
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■Article 162 
(Clausa 6) 
Hote 122 


kind is not an application seeking the aid ol the Court in execution 
of a decree, and though it may bo in ono senso a step*in-aid of 
execution of the decree, it is not a step by the Court, and before a 
judgment-creditor can get any benefit, he must show that he asks 
the Court to take some step-in-aid of execution. A somewhat different 
view has been taken in other cases. In Troylofcpn Nalfi v. Jtioti 
Prakash* Bannerjee, J., observed as follows : 

"An application to the Court by the decree-holder to give him 
leave to bid is to ray mind an application to the Court to take 
some step, that is, to do something which would aid execution, 
that is, make it effective by securing a higher price for the 
property to be sold.” 


In Mira Lai Bose v. Dtoij’a Oharan Bose, 7 Rampini, J., held 
that such an application would not be a Btep-in-aid of execution, but 
Mookerjee, J., observod as follows : 

"I do not thick it can be rightly affirmed as an inflexible rule 
of law that the granting of leave to a decree-holder to bid at the 
sale must in every case, or may not in any case, amount to an 
aiding of the execution. In determining whether a particular step 
which the Court is invited to take is or is not a step-in-aid of 
execution, regard must bo had not raeroly to the nature oHbe 
step to be taken, but also to the surrounding circumstances. 


The said view of Mr. Justice Mookerjee has been adopted by a 
Rull Bench of tho High Court of Lahore . 74 

There is no reported decision of the Madras High Court directly 
on the point, but in Vappu Bowther v. SivakataJcsham Pillai, the 
observations of Mr. Justice Yenkatasnbba Rao, though obiter, tend to 
support the view that an application for leave to bid ie a step-W-am 
of execution. 


An application for leave to bid at the suction sale coupled V!t ^' 1 ® 
request to set off the purchaso money against the decretal amoun 
has been hold to be one to take a step-in-aid of execution on t 0 
ground that the request to tho Court to set off the purchase money 
against tho decretal amount is one in furtherance of the execution^ 


6. (1903) 

7. (1905) 
7a (1931) 


8. (1930) 
0 (1930) 


AIR 1917 Cal 422 (424) ; 37 Ind Cas 788, Jogendra Frosod Htira T. 
-lsufosh Oostramt. 

30 Cal 7G1 (769, 770, 771) : 8 Cal W N 251. 

3 Cal L Jonr 210 (246, 248) : 10 Cal W N 209. 

AIR 1931 Lah 81 (83): 131 Ind Cas 100: 12 Eat i XM 
Gfcanaya Lai v. Kathu Zlam. (1881 Pan. Re. No. 83 an® 11 1 
468, Referred to.) » » 009 

[See however (1929) AIR 1929 Lah 57 (53) : Ij*? Ind Cas 

Ohanoyya Lai <t Co. v. Jassa Ham Sira Aona. . 

Whether an application by a decree-holder for leave t 
an application to taVe a step-in-aid ol execution.)] 

AIR 1930 Mad 588 (589) : 53 Mad 390 : 123 Ind Cas 67T. 

AIR 1930 Mad 568 (569) : 53 Mad 390 : 123 Ind Cos 5.7, 
Fotcther v. Siialata\s\am PiUai. 


(1929) 57 Mad L Jonr 2 (2) (N n c). 
(1909) ” ’ 


12 Cal W N C21 (C22), Kabadip Chandra Haiti v- «F" ° . 

Pa 1. , 
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123. Application for delivery of possession by decree- 
holder anction-pnrchaser. — The decisions of the High Courts 
are not uniform on tho question whether, where the decroe-holder 
himself purchases the property in execution and applies for delivery 
of possession of tho property to him, the application is a step-in-aid 
of execution. According to the High Courts of Madras, 1 Bombay,® 
Calcutta* and the Punjab Chief Court, 8 * such an application is one 
to take a step-in-aid of execution. They proceed on the view that 
until possession is secured to the decree-holder, the execution it not 
complete and the decree cannot be said to be satisfied. The Judicial 
Commissioner's Court of Nagpur* is also inclined to the same view. 
On the other hand, the High Courts of Patna 5 and Allahabad 6 have 
held that such an application is not one to take 'a step-in-aid of 
execution. The reasoning on which this view is based is that 
execution comes to an end with tho sale of the property and that 
the question whether or not the auction-purchaser obtains possession 
of the property sold is wholly immaterial for the purpose of the 
decree and does not in any way affect it. 


(1905) 8 Oudh Cas 161 (166), Naicab Safia Began v, Naicab Raisunnxssa. 
[But »ee (1695) 23 Cal 196 (199), Ananda Mohan Boy v. Uara 
S undare e.] 

Note 123 

1. (1929) 122 Ind Cas 526 (526) : 67 Mad L Jour 468 (169), Appathurai Iyer v. 
Panayappan. 

(1927) AIR 1927 Mad 238 (290, 291) : 99 Ind Cas 677 : 50 Mad 403, 
Mathonkandi Kantian v. Aivulla Uaji. 

(1933) AIR 1933 Mad 745 (746) : 145 Ind Cas 397, Appavoo Nainar v. 
Lakshmana P.eddi 

(1901) 24 Mad 185 (188), Lakihmanna Chettiar v. Kannammal. 

2 (1911) 11 Ind Cas 987 (939) : 35 Bom 452, Sadashiv Mahadu v. Narayan 

Vithal. 

3 (1900) 27 Cal 709 (712, 713) 4 Cal „\Y N CB1, Sartatoola Holla v. Raj 

Kumar Hoy. 

(1909) 1 Ind Cas 430 (431) (Cal), Pran Krishna Dhdr v. Juramoni Choicki- 
dar. 

(1909) 9 Cal L Jour 67 (67) (S N). 

(1920) AIR 1920 Cal 230 (231) . 54 Ind Cas 839, Annada Prasonna Sen v. 
Somoruddt Mirdha. (Per Newbould, J.) 


3a (1901) 1904 Pun Re No. 18, Mt. Lai Debt v. Karim Bakhsh. 

4. See (1933) AIR 1933 Nag SCO (370) : 147 Ind Cas 582, Nath it Eanshanlcr 

v. S. Fafusa. 

5. (1922) AIR 1922 Pat 310 (311) : 1 Pat 701 : 68 Ind Cas 638, Kamal Nam 

Singh v Maharaja Bahadur Kesho Prasad Singh. 

(1923) AIR 1923 Pat 22 (25) . 2 Pat 249 : 72 Ind Cas 933, TnloU Nath Jha 
v. Bansman Jha. 

[See (1932) AIR 1932 Pat 286 (287) • 11 Pat 513 : 139 Ind Cas 843, 
Seshaiyer Rajamanner v, Madanmohan Palnaik .] 

6. (1928) AIR 1928 All 3G8 (370) : 50 All 670 : 115 Ind Cas 669, Moh«n Rasa 

Khan y. II aider Bakhsh. 

(1909) 1 Ind Cas 416 (419, 420) : 31 All 82 (F B), Bhaguati r. Banuari Lai. 
[But »ee (1897) 19 All 477 (478) : 1697 All W N 117, Molt Laly. 
Makutid Singh . (Overruled by 1 Ind Cas 416 (F B).) 


Article i82 
(Clause 5) 
Note. 123 
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(Clause 8) 
Note 124 


124. Certification under Order 21 Buie 2 cl the Civil 
Procedure Code.— Before the decision of the Privy Council in Raja 
Sri Prakask Singh v. The Allahabad Bank, 1 there was a difference 
of opinion on the question whether a certification under Order 21 
Buie 2, Civil Procedure Code, by the decree -holder, of a payment 
made to him out of Court was firstly an ‘‘application" and secondly 
a step-in-aid of execution. It was held in some cases that the act 
of certification was itself an application to take a step-in-aid of 
execution within the meaning of this Article* It was held in other 
cases that an application made by the decrae-hclder to record a 
certification was an application to take a stop-in-aid of execution* 
In the undermentioned case* an oral application was presumed to 
have been made from the act of certification and it was held that it 
was one to take a stop-in-aid of execution. In the cases cited below, 

(1919) AIR 1919 AU 990 (990) : 41 All 479 : 50 2nd Cas MS, Baba 
Ram v. Pearey Lal.l 

Note 124 

1. (1929) AIR 1929 P 0 19 (23) : 114 Ind Cas 581 : 8 Luck 684 : 5G Ind App 

SO (P 0). 

2. (1911) 9Und Cas 1029 (1024) •. S3 AU 529, Lecky v . Bank of Upper Mvt, 

Ltd. 

(190C) 1906 Pun L R No. 34, BarJcat At* v. Ganga Ham, 

3. (1925) AIR 1925 Mad 131 (132) : 82 Ind Cas 743, Narayan Nair v. Kunhi 

Raman Nair. 

hooc « m.<«» ■■ . ■ ' r 




’ t. Jogendra 
Han v. Bam 


(1903) 26 All 19 (20) : 1903 All \V N 172, Kasumri v. Beni Prasad. 

(1924) AIR 1924 Nag 185 (188) : 78 Ind Cas 291, Vt. Perobai v. RhacaM 
Prashad. . 

(1922) AIR 1922 Nag 1G6 (167) : 18 Nag L R 62 ; 65 Ind Cas 681, Locn- 
man v. Gahreshioar. . 

(1925) AIR 1925 Rang 26 (27) 2 Rang 393 : 64 Ind Cas 369 and 473. 

Maitng Law Sen v. hTaung Po Thin, 

(1B86) 12 Cal 603 (609), Tar»»» Daj Bandopadhya v. Suhloo Lai W"- 
padhya. 

(1919) SO Cal L Jout 15 (s N). , , 

(1916) AIR 1916 Cal 356 (357) ; 34 Ind Cas 625, Gopal Prosod v. Rajenira 
Lai. 

tm™ a - i - . . , Dvita. 

. . * _ . t. Bafa- 

nrtsana. 

(But tee (1888) 1888 All W N 23 (24). PanRia Lai v. Rudar Soha\. 
(An untrue certificate by & decree-holder under Section •‘•'O 
the Code of Civil Procedure is not a stcp-io-aid of eJecution.J 
. 'M?. 


4. (lo- 

5. (1« 


mn 4fiamm*d ChOtcdhury. 
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the view was taken that the act of certification was not an Article 182 

application at all. The decision of their Lordships of the Privy (Glause 5) 

Council in Sri Pralash Singh's case referred to above must now be Note 125 

taken to have set the conflict at rest. The question m that case was 

whether the mere certification by the decree-holder should be 

considered to be an application so as to be governed by the provisions 

of Article 181. After a review of the provisions of Order 21 Rules 1 

and 2 of the Code of Civil Procedure, their Lordships have held that 

a mere certification by the decree-holder of a payment made to 

him out of Court is not an "application” within the meaning of 

Article 181 and further, the fact that an application is actually filed 

for the recording of such certification did not really alter the nature 

of the procedure and convert what was really no more than a 

certificate into an “application” within the meaning of Article 181. 

Their Lordships, however, did not in tho case referred to above 
think it necessary to express any opinion as to whether a certification 
would amount to "an application to take a step in aid of execution of 
the decree” within the meaning of clause 5 of this Article. But it has 
been held in cases decided after the date of the said Privy Council 
decision that the same reasoning would apply in interpreting the 
word "application” occurring in this Article and that, therefore, a 
certification would not be an application at all. 8 It has further been 
held that the act of certification is not a step-in-aid of execution as, 
firstly it is not a step to be taken by the Court, and secondly that 
such step does not in any view further the execution of the decree. 7 

But though a certification may not operate so as to give a fresh 
starting point under clause 5 of this Article, it may enable a fresh 

11029) A I R 102$ AU 620 (635) 51 Ail 237 112 Ind Cas 73 (F B) Joh Pra- 

sad v. Srtchatid. 

6. (1930) AIR 1930 All 401 (161) 127 Ind Cas 421, Bansgopal v. Mewa Ram. 

(1933) AIR 1933 All 361 (365, 366) 55 All 393 . 146 Ind Cas 836, Adya 

Prasad Singh v Lai Ginsh Bahadur Pal. 

(1931) AIR 1931 Cal 719 (724) . 59 Cal 7C0 131 Ind Cas 922 (F B), Amar 
Krishna Chaudhury v. Jagat Bandhu Biswas. 

(1930) AIR 1930 Rang 61 (65) . 126 Ind Cas 540, Mating Tun Hiding v. 17 
Aung Gyaw. 

(1936) AIR 1936 Pat 386 (388) . 163 Ind Cas 915, Maheshwar Charan v. 

Dineshwan Charan 

(1934) AIR 1931 Oudh 426 (427) 9 Luck 298 147 Ind CaB 766, Suraiya 

Begam v Tnlolit Nath. (There cannot be any “final order” in such 
cases ) 

(1932) AIR 1932 Oudh 118 (151) . 137 Ind Cas 768 7 Luck 590 (FB), Ram 
Bharose v. Ramman Lai 

7. (1931) AIR 1931 Cal 719 (725) 131 Ind Cas 922 : 59 Cal 760 (F B), Amar 

Krishna Chowdhury v. Jagat Bandhu Biswas, 

(1933) AIR 1933 All 3G1 (365, 366) . 55 All 393 146 Ind Cas 836, Adya 

Prasad Singh v. Lai Omsk Bahadur Pal. 

(1935) AIR 1935 AU 259 (261) 157 Ind Cas 1052, Han Ram v Himan 

Lai. 

(1936) A I R 1936 Mad 118 (119) • 159 Ind Cas 544 59 Mad 424, Unton 

Board, Pentapadu v. Venkata Snnnasa Charyalu. 

[But see (1933) AIR 1933 AU 49 (50) 143 Ind Cas 824, Jat 7Taran 
v. Pitnchatit Akhara Chota Naya Udasi Nanah Shahs. 

(Assumed for purposes cl argument.)) 
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(Clause 6) 
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period of limitation to be computed under the provisions of Section 
20 antt. See Note 30 to Section 20 and the undermentioned cases.* 

125. Application for payment ont of monies lying in Court.— 

Where money is paid into Coart in satisfaction of a decree or where 
money is lying in Court as a result of the realizations in execution of 
a decree and the decree-holder applies for the payment ont to him 
of such monies in pro tanto satisfaction of the decree, the question 
arises whether the application for such payment out is one to take a 
step-in-aid of execution. The general trend of opinion of all the 
Courts except the High Courts of Calcutta and Lahore is that such 
an application is one to take a step-in-aid of execution within the 
meaning of this Article. 1 The reason for this view has been explained 
in some cases as being that the execution of a decree is not complete 


S. (1927) AIR 2927 AH £27 (S2S) : 100 Ind Cas 571, Javala Sahax x. 

(1912)15 Ind Cas 523 (321) : 15 Ondh Cas 231, Pam Sarvpv.Jagar.nall 
Prasad, 

(1917) AIR 1917 Cal <22 (125) : S7 Ini Cas 733. Jogmdra Prasad IM-« V. 
-Iski/fosTi Gosvamy. 

(1936) A I B 1935 Oaiti 237 (237. 595) : 182 Isl Cu 713. Uw* JV.Lisl -• 
Tulst Pan. 

(1922) AIR 1922 Mad C6 (66) : €5 la I Cas $30. ArunacUlan Cktiistr 
x. Panckali Padayaeht. 

(1935) 39 Cal W N 961 (966), Shamsvl Hug v. Abdul Palm an. 

(1919) AIR 1919 All 211 (212) : 52 Ind Cas $62, Oaian Singh x. Sail* 

(1936) AIR 1936 Nag 251 (2S2) : 165 Ind Cas S04 : H-R (1937) X*S l 06 - 
Batjnath x. KanhatvolaL 

(1915) AIR 1915 Siad IS (19) : SO Ind Cas 51 : 9 Sind L R 27, Kart.vrr.al 
x. TtrathmaL 

(19S3) AIR 1933 Sind S65 (S66) : 117 Ind Cas SO, Kahandas Palchand u 
Hahonrd Phan. 

Note 125 

1. (1955) AIR 1935 All 210 (212) : I L R (1935) AH S12 : 175 Ind Cas 1$5. 
Laiafat Ah Khan y. Kahian 21 aL 
(1901) 1901 All VT N 29 (29), Kali Charan x. Bar&ta Das. 

(1S5S) 6 AH S66 (S67) 1S51 AH W N 11$. Paran Singh x. Javahtr Singh. 
(1SS2) 1SS2 AH IV N 1S1 (1$1), Xssliort Lai x. Shan Karan. 

(1901) 21 Mad 15$ (193. 394) : 10 Mad L Jocr 312, YtnlatararrJinanna x. 
Purushotlam. 

(1919) AIR 1919 Mai 929 (930) : 45 Ind Cas 226, Thangi ShrtUthi x. Puj* 
ShrttL 

(1533) 17 Mad 165 (166) : S Mad L Jocr 295, Kaormayya x. KrtsUamna. 

r-r- - *-▼ - 

i ■ . -■ team* Saxcltn 


(1596) 22 Bom 840 (SIS). Bapuchand x. Hug utraa. 

(1S91) 19 Boa 2S1 (2C7) : 1S91 Bom P J 61, Keshavlal x. Ptianberdas. 
(1925) AIR 1925 Bom US (1*3, lit) : E9 InS Cas 22$. Hv^hana x . 

JananH. (Application need not be in anting ) —. 

(1916) AIR 1916 Ondb 153 (15l) : IS Ondh Cas S59 : S3 Ind Cas 
Lharam PajKuarx. Laahhman Bkuj. 

(1*37) 11 C P L R 161 (163), laclmaa Jot x. Sira Lam. 

(Bni we (1553) 5 AH 259 (2*2, 293) : 1S53 AH W N S3. Padha rrasar 
Stneh x. pkagtaan Pat. . 

1911) 12 Ini Cas 7SI (7S1) (All). Behan Lai x. Paghunandan,} 
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until the decree-holder actually withdraws tho amount from Court 
in satisfaction of his decree* In the undermentioned cases 5 the reason 
for this view was stated to bo that, in order to make the amount 
available to the dccree-holder, an order of the Court was necessary 
after a consideration of various questions such ns the sufficiency of 
the amount of decretal money deposited by the judgment-debtor, 
whether the deposit was made on any condition, whether there are 
any petitions for rateable distribution, otc. 

Tho High Courts of Calcutta* and Lahore 8 have, on the other 
hand, held that, as a general rule, such an application is not one to 
take a step-in-aid of execution, where the judgment -debtor does not 
contest the withdrawal of the amount. The ground of this view is 
that as soon as the amount is realized in execution or received by the 
Court in satisfaction of the decree, the decree is to that extent 
satisfied and the execution complete,® that the order for the payment 
of the amount is merely a ministerial act, 7 and further that a person 
who takes steps to acquire the fruits of the execution of the decree 


2. (193S) AIR 1933 All 210 (212) . I L R (1938) All 312 . 175 Ind Cas 186, 

Lata/at All Khan v. Kalyan II at. 

(1910) AIR 191G Oudh 153 (153) : 18 Oudh Caa 359 : 33 Ind Cas 557, 
Dharam Raj Kuar y. Laehhman Bhuj. 

(169G) 22 Bom 310 (313), Bapuchand Jotiram Gujar v. Mugut Baa. 

3. (1916) AIR 1916 Oodh 153 (153) : 18 Oudh Cas 359 : 33 Ind Cas 557 r 

Dharamraj Kuar v. Lachman Bhuj. 

(1919) AIR 1919 Mad 929 (930) : 48 Ind Cas 226, Thangi Shettithi v. Duja 
Shelti. 

4. (1891) 10 Cal 519 (550, 551), Fatal Imam y. Metta Singh. 

(1885) 11 Cal 227 (229), Gunga Pershad Bhoomick v Debi Sundan Dale a. 
(1881) 8 Cal 89 (91) . 10 Cal L R 272, Ilem Chunder Chowdhry v Brojo 
Soondury Dabee. 

(1875) 24 8utb W R 839 (310), Woodo Tara Chowdhrain v. Abdul Jubbur 
Chowdhry. 

(18CC) 6 Suth W R Ml sc 49 (19), Kxshen Mohun Jush y. Chunder Kant 
Chuckerbutty 

(1906) 10 Cal W N 354 (358) (F B), Apurba Krishna Boy v. Chundermonty 
Debt. 

[But see (1B67) 8 Suth W R 274 (275), Jogesh Prohash Gangooly y. 
Kalee Koomar Roy.] 

5. (1912) 14 Ind Cas 335 (337) (Lah), Ram Das v. Kanshe Bam, 

(1909) 1903 Pun Re No. 103 1908 Pun L R No. 207 • 1903 Pun IV R 

No. 142 (F B), Kasu v. Atar Singh. 

(1938) AIR 1938 Lah 138 (139) 175 Ind Cas 260, Amlol.chand v. Eoshiar 

(1939) AIR 1938 Lah 678 (679) I L R (1938) Lah 586 178 Ind Cas 995, 
Eira Lai v. Af ohna Singh. 

(1881) 1881 Pun Re No. 107, Nawab Saadat Alt Khan v Nawab Muham- 
mad All Khan 

(1888) 1888 Pun Re No. 27, Mulchand v. Kour Singh. 

6. (1908) 1908 Pun Re No. 103 1903 Pun L R No 207 • 1903 Pun \V R 

No. 142 (F B), A'asu v. Atar Singh. 

(1881) 1891 Pun Re No. 107, Nanab Saadat All Iihan v. Nawab Muham- 
mad Ah Khan. 

7. (1908) 1903 Tun Re No 103 1903 Pun L R No 207 1903 Pnn \V R 

No 142 (F B), Kasu v Atar Singh. 

(1938) AIR 1938 Lah 133 (139) 175 Ind Cas 260, Amolahchand v. Eoshiar 
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cannot possibly be said to take a step-in-aid of the execution of the 
decree. 74 It was held in the undermentioned case 8 that where the 
payment out to the decree-holder is contested by the judgment-debtor, 
then a judicial order would be necessary for paying the amount to 
the decroe-holder and that, in such a case, the application by the 
decree. holder would be one to take a step-in-aid of execution. 

In the cases cited below, 9 the guardian of the judgment-debtor 
under a mortgage decree obtained the sanction of the Court to raise 
money by mortgaging the mortgaged property, and mortgaged the 
property to a third person who paid into Court a certain amount 
towards the decree. The decroe-holder applied for payment out of 
this amount. It was held that the money was paid into Court to the 
credit of the suit and was not realised in execution of the decree and 
that the application for the payment of such money was not one in 
aid of the execution of the decree. 


It is submitted that the true test seems to be to see whether 
in the particular case the decree-holder could, at the time of his 
application, have executed his decree for such amount. If he could 
not, then the application cannot be a step-in-aid of execution. If, on 
the other hand, he could execute the decree, then the application for 
payment out would be a step-in-aid of execution of the decree. In 
Ehajah Mahomed Sossein Khan v. Syud Lootf Alt Khan, 10 a case 
under the Act of 1859, certatn monies were deposited in satisfaction 
of the decree but, for a considerable timo, the Court declined to pay 
the money out to the decree-holder. It was held that under such 
circumstances the decree.holdcr could have executed the decree for 
this amount and that the application for payment out was a proceed- 
ing to enforce the decree. 

In view of the above discussion, it is submitted that the views of 
the Calcutta and Lahore High CourtB appoar to be sound on principle. 

An application by the holder of a decree, A, for the rateable 
distribution of monies received m execution of another decree against 
the same judgment-debtor and for payment out of the amount dis- 
tributable to him is a step-in-aid of execution of the decree of A. 


126. Application for substitution of representatives. — 

Code of Civil Procedure does not specifically provide for or contem- 
plate an application being made merely to bring on record the leg^ 


7a 11903} 1908 Pun Be No. 103 : 1903 Fun L R No. 207 : 1908 Pun W R 
No. 142 (F B), Kasu v. Mar Singh. (12 All 899, Dissented Bom.) 

[See also (1933) AIR 1933 Dah 133 (139) : 175 Ind Cas 260, Amolak- 
ehand v. Boshtar Singh ] 

8. (1903) 1903 Pun Re No. 103 : 1908 Pun h R No. 207 : 1909 Fun w « 

No. 142 (F B), Kasu v. Alar Singh. . 

9. (1925) AIR 1925 Mad 703 (704) : 87 Ind Gas 989, Palaguruswamt NaicKen 


v. Gurustcami Natch en. 

[See also (1899) 22 Mad. 448 (452), Appasami Natcken t. Jotna 
Naickan.'] 

10. (1872) 18 Suth W R 463 (463). 

XI. (1903-01) 8 Cal W N 382 (385), Baij Nath Prosad v. Qhanshyavt Pass. 
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representatives of the decree-holder or the judgment-dobtor, as the 
case may be. 

Eat sach an application, if made, would be one in accordance 
with law inasmuch as it does not contravene the law, and would be 
one to take a step-in-aid of execution of the decree 1 

VThere an application for execution contains also a prayer for the 
substitution of the legal representatives of the deceased judgment- 
debtor, and the application is not one in accordance with law in so 
far as it is one for execution, it may nevertheless operate to save time 
as an application to take a step-in-aid of execution, having regard to 
the prayer for substitution.* See also Note 109, ante. 

127. Application for substitution of name of transferee of 
decree, if step-in.aid. — See Note 78, ante. 

128. Other illustrative instances of step-in-aid. — The 
following applications have been held to be to take steps-in-aid of 
execution — 

1. Application for the substituted service of notice of execution. 1 


Note 126 

1. Independent application to substitute legal representative of judgment - 
debtor : 

(1927) AIR 1927 Nag 803 (309, 310) t 24 Nag L R 36 : 203 Ind Caa 279, 
Bamchandra v. Uka 

(1907) 80 Mad 511 (543) : 17 Mad L Jour 485 : 8 Mad L Tim 22, Mahalmga 
2 toopanar v. Kuppanchanar. 

(1925) A I R 1925 Ondh 77 (78) : 79 Ind Cas 880, Iludra Pratab Singh v. 
Sheo Prasad. 

Application for substitution of legal representative of judgment debtor 
pending execution application 

(1927) A I R 1927 All C98 (€98, €99) : 103 Ind Cas 244, Manmohan Das v. 
Rashiduddin, 

Application for substitution of legal representatives of decree-holder • 
(1906) 17 Mad L Jour 475 (475), STirimuasa Iyengar v, Dharm iludaly. 
(26 AU 301, Followed.) 

(1894) 1894 Pun Re No. 27, Kundanlal v. Mt. Mahkant 
(1906) 9 Ondh Cas 281 (282), Hakrand v, Ramcharan, 

(1926) AIR 1926 Cal 267 (270) . 85 Ind Cas 657, Birendra Chandra Singh 
Bahadur v. Tulsi Charan Ghost. 

AIR im AU 111 . vm IvA Caa 411 . SO AU 621, Mohan Svfcgh 

v. Jagat Singh. 

” Duran Chand. 

berdas Tnbuvandas. 

2. (1932) AIR 1932 Mad 19 (20) . 134 Ind Cas 59 64 Mad 852, Chmna Tel 
Natch v. Venkatarama Natch. 

* T T> ,nr ' r r **■ ,oe ' ' V ' T-3 r* - •- Di6» v. Bulags 

i sh v. Kumara 

■ ing lor the legal 

. on the record is 

sufficient to give a fresh starting point for limitation even if it contains 
errors in the matter of relief ) 

Note 128 

1. (1914) AIR 1914 All 892 (393) : 86 All 439 : 24 Ind Cas 200, Amino Bib, 
v. Banaras i Prasad, 


Article 182 
(Clause B) 
Notes 126-128 
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2. Application for summoning a necessary w itness in execution 
proceedings,* or an application for the attachment of the judg- 
ment-debtor’s property in execution, 3 or an application for issue 
of any other process. 4 5 * 

3. Application to allow the sale of the property of the judgment* 
debtor subject to the mortgage of the third party-claimant.® 

4. Application in a pending application for execution to supply 
certain defects in the latter in respect of the mode of execution. 

5. Application to stay the sale in execution but to continue the 
attachment. 7 

6. Memo praying the Court to hold a sale in connexion with a 
pending execution. 8 

7. Application for continuation of an execution sale in order to 
secure the proper attendance of bidders. 9 

8. Application for the correction of a decree by the addition of 
interest omitted to be mentioned in the decree. 10 

9. Application by holder of decree for redemption to send notice to 
judgment-debtor asking him to withdraw the money deposited 
by the former in Court. 11 * 

10. Application for revival of previous execution proceedings. * 

The following have been held not to constitute steps-in-aid of 
execution — 

1. Application for stay of proceedings pending appeal. 13 _ 

2. (1921) A I R 1924 Oudh 177 (178) : 74 Ind Cas 810, Mathura Singh r. 

Kandhax Pathah. ... 

(1918) AIR 1918 Cal 035 (036) : 40 Ind Cas 1005, Ktdar Nath Dtyr.Lam 
Kanta Dcy. 

See also Note 117 Foot-Note (4). _ P „.„ iea j 

' ' . -aid 

' ■ * " ' . ■ lick 

• ' . Tie* 


4. (1906) 3 All L Joar 815 (816, 818) : 1900 All W N 269, Lawman Da*'- 

Naratn Das. 

5. (1888) 15 Cal 803 (305), Lalraddi Mullick v. Kala Chand Berts. 

C. (1905) 1905 Pan L R No. 79 : 1905 Tun Re No. 27 : 1905 Pnn W R Bo. > 
Sardar Bishen Singh t. Ganga Ram. 

1. (1831) 2 Mad 218 (218), Nuhanna v. Ramasami. 

8. (1918) AIR 1918 Mad 1140 (1141) : S3 Ind Cas 152, Ghulam KarvtM 

Bkuvaraha Iyengar. , 

9. (1915) AIR 1915 Mad 314 (315) : 25 Ind Cas 53, Dttirtddi TtUamandar 

Chxnna PUchtah. „ fl 

10. (1929) AIR 1929 Lah 103 (104) : 114 Ind Cas 55, Nona* Chand ** 

Hand t. Jai Gopal Gokal Chand. nkuavan 

11. (1911) 9 Ind Cas 337 (339) : 14 Oadh Css 10, Jageshar Singh v. 

Bdkhsh Singh. . V. 

12 (1919) AIR 1919 Cal 709 (710) : 04 Ind Cas 727, Chandra Kumar Vh 

Ramdin Dhar. 

(1894) 1891 Pen Re No. 106, Ghulam Jxlani v. r«»u/ Shah. 

13 (1923) AIR 1923 Bern 218 (223) : 76 Ind Cas S17, Pandty Daja 

JamnadatChotuMal. 
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2. Application for a reconstruction of a decree destroyed by fire. 11 
• ’ 8. Mere filing of an affidavit by tbe decree. bolder that there are no 
incumbrances on the property to bo 6old. ,s 

4. Application for an ejectment of a tcnaut against whom a decree 
for arrears of rent had been passed. 16 

5. Application for the amendment of tbe Order absolute for sale 17 

6. Application to withdraw a pending execution petition with leave 
to institute another at some future time. 18 

7. Application by a decree-holder purchaser to receive from him 
tbe poundage fee in respect of the property purchased and an 
application to be allowed to set off the purchase money against 
tbe decree. 1 * 

8. Deposit of pre-emption amount.* 0 

129. “Final order.” — Under clause 5 of the Article as it 
stood prior to 1927, the date of the application in accordance with 
law to the proper Court for execution or to tako a step-m-aid of 
execution, furnished a fresh starting point of limitation independent 
of the result of the application. 1 Under the amended Article, time 
ha9 been made to run from the date of the final order on supb an 
application* In Khalil Or Kahman Khan Y . Collector of Etah , 3 

14. (1931) AIR 1931 Bom 113 (114) : 150 Ind Cas 860, Raionchond v. Chandu 

Lai. 

(1909) 5 Ind Cas CCO (CC1) (Cal), Raj Gxr Sahay v. I thwardhari Singh. 

15. (1924) AIR 1924 All 811 (812) : 78 Ind Cas C31, Chiranji Lai v. Ganga 

Saha 

1C. (1905) 28 All 131 (133) 2 All L Jour 661 • 1905 All W N 213, Makar am of 
Dumraon v. Buddha Kunxcarx. 

17. (1905) 27 All 575 (577) 1905 All W N 108 2 AH L Jour 287, Ahsan-ul-lah 

v Dakkh jni Dxn 

18. (1896) 23 Cal 817 (821), Torak Chunder Sen v Gyanada Sundarx. 

(1919) AIR 1919 Pat 188 (189) 50 Ind Cas 444, Syed Rafakat JItiSsaxn v. 
Syed Mehdx Buxsaxn. 

(But see (1893) 16 All 75 (77) 1893 AU W N 219, Ram Bardin Rat 
v. Bakhtu Kuar.] 

19. (1895) 23 Cal 196 (199), Ananda Mohan Roy v. llara Sundarx. 

20. (1929) AIR 1929 All 953 (957) 51 All 998 . 122 Ind Cas 604, Anrup Mxssxr 

v. Ram Harakh. 

Note 129 

1. (1914) 1914 Mad W N 04 (64) (S N). 

(1891) 13 All 343 (345) 1891 All W N 119, JaWahxr Mai v Kxstur Chand. 
(189C) 169G Bom P J 753, Premraj Chandrabhan v Abdul Rahman. 

(1876) 25 Suth W R 10G (106, 107), Lala Iltirrtt Sunkur Sahoy v. Krishna 
Kant Dull. 


dar Ear. 

(1936) AIR 1936 Rang 271 (272) 163 Ind Cas 403 . 14 Rang 550, Arjundas 
Bxsumalal v. V Ka 1'a 

(1937) AIR 1937 Cal 16 (18) 169 Ind Cas 739, Ananda Lai Chakraxarthy 
v. Sm Katyanx Debx. 

’ "nd Cal 747, Bourangx 

147 Ind Cas 323 : 61 
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their Lordships cf the Privy Courc£I observed as fellows : 

“It is to be noted that by the said Article, before imem- 
meet, the cate cf the application for execution was the tire 
from 'which the period cf limitation was to run, and it was rot 
until the amending Act cf 1927 was passed that the ra^S d 
the application, vim, the final cider passed cn the applicator, 
became the material time. *' 

It follows that what is material nnder the amended Article is 
thns the cate cf the final order cn the application and not the cate 
cf the application itself.* The question consequently arises as t- 
what is the m e aning cf the expression “final cider’ - ’ for the pnrpss 
cf clanse 5 of this Article. The word “crder” has been cenred in 
Section 2 sob-section 14 cf the Cede cf Civil Prccedore as meaning 
the formal expression cf any decision cf a Civil Ccort which is mi * 
decree. The Cede and the Limitation Act being enactments in P~ n 
rutin a, the word “coder” in this Act most be ccnstmfd as fcar-ng 
the same meaning as it has nnder the Code, unless, cf cem-se, there 
are snScient reasons to the contrary. 5 It has been held that the 
•coder” need not be ere passed cn tha merits;* nor need :t « * 
jitdj/gsl Seiemir.zticr. cf the matter involved in the apphcatxm. 
The contrary view which has been held in some cases,* nam elf, t ^ a * 
the coder must be a judicial cne is, it is snbmiited, net correct. 

Ent, in order to give a fresh starting print cf limitation nmsr 
clause 5, it is necessary that the order mnst be a “final” one. Tm 
word “final” means “pertaining to the end cr ccndcsica” and re.« 
to that which brings xvith it an end.* In other w ords, it is a 

4.Cl5S?}AlR153SMailiS(U5):ILR(253S) M*2 S25 : ITS la* Cm ^3, 
l'ntiu Rawa £e£Ji x. IteiHo! -Da^a- 
(1937) 112 1537 Had SS3 (391) : I L K (1537) Mai 06 z ICS 1=2 CiS ** 
fF F), ClidsnhsrJ X'aSar r. Rawa .Vriir. r 

(ISSf) AIR 1SSS Pat £13 (£11) : 163 Ini Cas 554, Sksfcst SAa» T --“* 
SttW! Raw. _ 

(19S5) AIR 19S5 AD 757 (7271 : 154 1=2 Cu 71?. Safu T«i« f. J- 

jXaai X-ot-Mexoiar LcJ, _ T 

(19C£) AIR 19£2 Orii n? (u?) ; 7 1^* £?o ; 137 Ini Cas 76? (F — 
£\zrcs* t. Binmn Lsi. 

£. See Kcte IS cf tie PrranUe ia til. Ait. ^ e 

€t (15SS) AIR 19S3 Mai US (115) : I L R (193?) Mad 205 : 276 1=3 Cas 7-V, 
M^kt-awa RcBf, t. 2IetCai Hs^a. + * r • *F 

(1537) A 1 R 1937 Mai SS5 (393] : I L R (1937) Mai C26 : 26? *=- ' ~ 

(T FI, Citiawic-a Xa3jr x. Rawa Maaaw 
(153?) 1535 Mai W X 547 (5451, Mcllaj-a Raaat-aal % x. £*;*&****' 

' ' * £J5 ; 176 1=2 Cas *"» 


. (153S) A I R 233S Mai US (115) : I L R (153S1 1 

3!u;hii-c~izz?*££\ x. IFciCal Iiscx. _ ^ 

(1537) AIR 2937 Mai SS5 (233) : I L S (1937) Mai 616 : 265 I=- _P* t , 
CT T\ Clia'awFaw* -Vaaa- x. Rawa Maa'a-. (Pet r^=2rars 
(293?) A I R 1936 All 910 (S£4) : I L R (1937) AS £72 : 265 1=3 C« ** »* * ’ 
Ifclawwii A lax x. Ra„*a Raw. 

S. (193?) A I R 2935 Mai CIS (524) :ILF. (2937) Mai 112 ; 253 I=- ' • 

ymntv x. R««re, tC«J Tkw. F--^ 

(193?) A I R 1935 Pat SIS (S14) : 1?2 Iri Cas 9S4, Rla,-i«: Satei T - • r " 
SvItiJ Raw. 

S. TVetster** Pr-rti.w-.arr. 
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contradistinction to the word "interlocutory," 10 It has accordingly 
been held generally that a final order implies that the proceeding 
lias been terminated so far as the Court passing it is concerned, 
though the order need not be a judicial determination of the rights 
of the parties. 11 In Mohammad Taqi x. Baja Bam, lt an order was 
made in the following terms : "Execution struck off for partial 
satisfaction of the decree. Costs on the judgment- debtors ” The 
question was whether the order was a final one or was merely a 
provisional oue suspending the application for a time. It was held 
by the Pull Bench that the question whether an execution case is 
still pending or has been terminated by an order must depend upon 
an interpretation of the order and the inference to be drawn as to 
the Court’s intention and that the order striking oil in tho particular 
case was one which terminated the proceeding and vas therefore a 
final order. Their Lordships observed a3 follows : 

"We are unable to hold that the words "final order” must 
mean the order which finally adjudicates upon tho rights of the 
decree-holder on the one hand and the rights of the judgment- 
debtor on the other 

“If that were the meaning, then it may in some cases work 
hardship on the decree-holders themselves. In the absence of 
any such order, time would still begin to run from the date of 
the last application made in accordance with the law or step 
taken in aid of execution, whereas the amended clause 5 appears 
to have been intended to give to the decree-holder a fresh start 
from the date when the last execution matter or proceeding 
terminated. Again, there may be cases where the decree-holder 
may himself not like to go on with tho application and may get 
it dismissed It would be too much to hold that in such a case, 
as there has been no proper adjudication upon the rights of the 
parties, he cannot have a fresh start for purposes of limitation 
Again, the application may be dismissed Ym account of want of 
prosecution or 'default or for some other reason. In all such 
cases the execution proceeding must be deemed to have termi. 
nated and the order passed thereon a final order, though there 
10 Wharton's Law Lexicon. 

(1934) AIR 1934 Pesh 23 (24) 149 Ind Cas 136, Punjab National Bank, 
Ltd y. Dina Nath. 

11. (1934) AIR 1934 Pesh 23 (24) . 149 Ind Cas 136, Punjab National Bank, 
Ltd. y Dina Nath. 

(1936) AIR 1936 Mad 613 (614) • I L R (1937) Mad 112 . 163 Ind Cas 354, 
Kemvuloo y Official IUcener, TT«{ Tanjore. 

(1933) AIR 1933 Rang 87 (88) : 142 Ind Cas 435, Kadiresan Chettiyar y. 
MavngSanTa. 

(1938) AIR 1933 Mad 113 (115) I L R (1938) Mad 326 : 176 Ind Cas 753, 
2ft ithurama Reddi v HotilaX Daga 

(1937) AIR 1937 Mad 385 ( 392) I L R (1937) Mad 616 : 168 Ind Cas 561 
(F B), Chidambara Nadar v. Rama Nandar. (Per Yenkataramana 
Rao, J ) 

(1932) AIR 1932 Oudh 148 (151) 7 Luck 590 137 Ind Cas 768 (F B ), Bam 
Bharosey y. Bamman Lai. 

12. (1936) AIR 1936 All 820 (824) . ILR (1937) All 272 166 Ind Cas 106 (F B). 
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has been really nd. adjudication upon the rights of the parties, 
and the matter can be re-agitated on a fresh application being 
made to the execution Court. We think that where the Court 
intends to dispose of the matter completely and no longer hep 
it pending on its file, and does not merely suspend the 
execution or consign the record to the record room for the time 
being, the order must be deemed to be a final order ■which mil 
give a fresh start for purposes of limitation, and that the 
proceeding not being pending, there would in such a case be no 
question of revival." ' , ’ 

Thus, where the decree-holder applied for execution asking for 
issue of a notice to the judgment-debtor and an order is made issuing 
such notice which was made returnable twelve days later and on the 
said date the case was closed at the decree-holder’s request, it was 
held by the High Court of Rangoon that the final order was the 
order closing the case which terminated the proceedings and not the 
order issuing the notice. 13 Where a petition was returned for 
amendment and on re-presentation it was rejected, it was held by 
the High Court of Madras that the order of rejection terminated 
the proceedings so far as the Court was concerned and that it was 
final order. 14 


See also the case cited below. 15 

There is a conflict of opinion on the question whether an order 
returning an application for amendment constitutes a "final order 
within the meaning of clause 5 of this Article. It has been held in 
the undermentioned cases 18 that it is a final order, the ground of such 
view being that the expression "final order” meant the last order i» 
point of time. But this view has been dissented from in other cases ^ 
which, as has been s>een already, hold that the words "final order 
refer to an order which terminates the proceeding so far as theCour 
passing it is concerned and that an order returning the applies w 
for correction does not terminate the proceeding. In hlunicipo 

13. (1933) AIR 1933 Rang 67 {S3) ; 142 Ina Cas 435, Kadiresan Chellyar v. 

Maung San Ta. 

14. (1937) AIR 1937 Mad 3S5 (392) : I L R (1937) Mad 616 : 168 lad 

(F B), Chvdambara Nadar v. Rama Nadar. 

15. (1935) AIR 1935 All 909 (910) : 157 Ind Cas 273, Ifahtsh Prasad v. 

Lai. (Petition dismissed after recording part payment — 
granting two months' time — Date of final order is of date of 15 
and not that at tha end of two months.) 

16 (193G) 1936 Mad W N 547 (547), SAttnmuya Pathar v.StcaminathaFa 
(1936) 1936 Mad W N 547 (54S), Slottagya Padayachi v. Najagopalan. 
(1937) AIR 1937 Mad 3S5 (392) : I LR (1937) Mad 616 : ICS I. C. 561 [t '• 
Chidambara Nadar v. Rama Nadar. (Per Pandrang Row. J.J 


17. Sea cases cited in Foot-Note (11) above. - 054 

(1936) AIR 1936 Mad 613 (614) : I L R (1937) Mad 112 : 1G3 Ind ws - 
Kesaculoo v. Official Receiver, H* est Tanjore. _ , 

ISee also (1933) A I R 1933 Mad 510 (540) 144 I. C. 167, Hub*™ 

Abu Ba\lar Slaracair v. Ramakrishna Chetttar. (As- 
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Council, Tanjore v. Sundaresan , 1S it was held that where a petition Article 182 

is returned and not re-presented, the proper way to deal with it is to (Clause 5) 

treat it as not having come into existence at all. In Kesavuloo v. Notes 129-13$ 

Official Receiver , West Tanjore 18 it was held that when an order is 

made returning the application, it does not deal judicially with the 

matter o£ the petition but contemplates a final order to be passed at 

a subsequent stage when tbe defects are remedied and the petition is 

re-presented aDd that consequently it is not a final order within the 

meaning of this clause. It is submitted that the last two views are 

not correct. As to the first of the two views, it may be stated that 

before tbe amendment o! 1927, an application was considered to 

have been presented notwithstanding it was returned and not 

re-presented at all. It is not clear why, under the Article as amended, 

an application, returned for correction, should be regarded as not 

having been presented at all. As to the view in Kesavuloo' s case, 1 * 

it has been seen already that it has been held m a number of cases 

that the order need not be a judicial determination of the matter 

in dispute. 

But, though a final order means an order that terminates the 
proceeding so far as the Court passing it is concerned, it is not clear 
why an order returning the application should not be regarded as 
terminating the proceeding. In the undermentioned case,* 0 no doubt, 
it was held that an application returned for amendment and not re. 
presented must he considered to be pending till re-presented by the 
decree-holder, but this view has not been accepted in a number of 
other cases.* 1 It is difficult to regard a petition that has been returned 
as being a pending one as long the decree-holder considers it 
convenient not to re-present it If then, it is not pending, it must 
necessarily have been disposed of and the order that disposed it of 
was tbe order returning the petition, which would therefore be a 
final order. The fact that when the petition is re-presented it would 
be deemed to have been presented on the date when it was first 
presented, does not necessarily raise the inference that the application 
was pending during the interval. 

Where the final order on an application is appealed against, the 
oi tbe Appellate OaH-vt each appeal will be tbe final erfier 
under tbe clause which will give a fresh starting point of time.* 2 

130. Order transferring decree for execution. — An order 
transferring a decree for execution to another Court is a “final order” 


18. (1930) 1939 Wad W N 42G (427). 

19. (1936) AIR 1936 Mad 613 (614) I L R (1937) Mad 112 163 Ind Cas 354. 

20. (1933) AIR 1933 Mad 540 (540) 144 Ind Cas 167, AfaJiamwod Abu Balkar 

Afaracair v. liamakrishna Cheltiar 

21. (1936) 1936 Mad W N 547 (547), Shanmuga Pathar v. Suammalha Pathar, 
(1939) 1939 Mad \V N 426 (427), Municipal Council, Tanjore v. Sundaresan. 

[See also (1936) 1936 Mad W N 517 (548), Alottaya Padayachx v. 
Bajagopalan. (Assumed) ) 

22. (1935) 157 Ind Cas 601 (604) (Lah), Abbe Ham v. Bhola. 
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Article 182 within the meaning of clause 5 of the Article, inasmuch as so far 
(Clause 6) as the Court transferring the decree is concerned, the proceeding is 
Notes 130-132 terminated by the order. 1 In Bkagwat Sahay v. Bam SukritBam ,* 
Wort, J., while feeling himself bound by the previous decisions of 
the Patna High Court to the above effect, expressed his own view 
that such an order would not be a “final order 1 ' on the ground that 
a “final order” meant a judicial order. In Hafiz Uddin v. Parshadi 
Lai Manohar Lalf it was held th'at the date of the final order in 
such cases was the date on which the certificate of transfer was 
handed over to the decree-holder and not the date on which the 
Court directed the office to prepare the certificate of the transfer. 

130a. Order returning application.— See Note 129 ante. 

131. Final order need not be in accordance with la®.— 
Clause 5 merely requires that there should be a final order on aa 
application in accordance with law. Where there is no application in 
accordance with law, no fresh starting point is given by any order 
passed on such application. 1 It is, bowover, only the application that 
should be in accordance with the law. It is not necessary that the 
-order on the application should be in accordance with law in order 
to give a fresh starting point of limitation.* 

131a. Retrospective operation of amendment of clausa 5. — 
The amendment of the year 1927 will not operate retrospectively 80 
as to affect vested rights, but will otherwise govern all .applications 
filed after the date of the amendment. Where an application, filed 
on 24-4-1925 was dismissed on 8-8-1925 and the next application 
for execution was filed on 8.8-1928, the amendment having cocoa 
into force in the meanwhile on 1-1-1928, it was held by tbs Hig 
Court of Patna that the application was within time having been 
made on the last day of the period of three years calculated from 
8-8-1925, the date of the final order on the last application. 1 

CLAUSE 6. 

132. Clause 6. — This clause was substituted by Act 9 of 1927 
for the old clause which ran as follows : 

“(Where the notice next hereinafter mentioned has b eeD 
issued) the date of issue of notice to the person against w oca 


1. (1934) A I R 1934 Pesh 23 (24): 149 Ind Cas 136, Punjab Natural Pan*. 

Ltd. v. Dma Nath. 

2. (193G) AIR 1936 Pat 813 (314) : 162 Ind Caa 984. 

3. (1935) AIR 1935 All 757 (758) : 154 Ind Caa 718. 

Note 131 . 

1. (1937) AIR 1937 Mad 760 (762) : 174 Ind Caa 28, Appaji Chetti v. Cor'" 

swamt Reddi. . . 

2. (1934) AIR 1934 Rang 101 (103) : 149 Ind Caa 98. U Nya\.TJ Po WaW- 

Note 131a _ 

1. (1930) AIR 1930 Pat 207 (207) : 127 Ind Caa 572, Sapani Patra r. w 

dar Kar, 
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execution is applied for to show cause why tho decree should 
not be executed against him, when the issue of such a notice is 
required by the Code of Civil Procedure, 1903.” 

In view of the fact that by the same Act clause 5 was amended 
-so as to make time run fiom the date of the final order on an 
application for execution or to take a step-in -aid of execution, and 
not from the date of the application as tho case was before, the 
above clause 6 was repealed and in its place was enacted the present 
clause 6 As to tho cases decided under the repealed clause 6, see 
the undermentioned decisions. 1 

CLAUSE 7. 

133. Clause 7 — General. — This clause provides that where the 
application is for the enforcement of a payment which the decree or 


Note 132 

1. (1693) 1S99 Bom F J 112, Dattu v. Narayan Balaram. 

(1932) AIR 1932 Tat 222 (221) 133 Ind Cas 91 11 Pat 51G, Sheogobmd 

Ham v. 311. Kishunbansi Kver. 

(1933) AIR 1933 Pat G53 (GG2) 13 Pat 6G 147 Ind Cas 101, 3/rs Lall v. 
Rajhshore Naram Singh. 

(1916) AIR 1910 Mad 728 (730) 39 Mad 923 30 Ind Cas 707, Varadaraja 
31 ud ah v. Murugesan Pillat. 

(1922) AIR 1922 Pat 597 (598) . 1 Pat 009 . CD Ind Cas CG8, Gobardhan Das 
v. Satish Chandra. 

■(1926) AIR 1926 Pat 1GO (1C2) 90 Ind Cas 617, Jogendra Prasad Narayan 
Sxnha v. Mangal Prasad Saku. 

(1892) 1892 All W N 71 (72), Fat* ullah Khan v. Amxn-ud-dm Khan 

11910) 8 Ind Cas 377 (378) • 13 Oudh Cas 303, Mohammad Abdul Kartm 
Khanx. Naicas Singh. 

11929) AIR 1929 All 795 (797) 118 Ind Cas 237, Moh Lai x. Champa Lai. 

11905) 1905 Pun L R No 57 1905 Pun Re No 22 1905 Tun VV R No. 33, 
Muhammad Nauas AJiait v Ram Das. 

(1897) 11 C P L R 157 (160), Mukund Ram Sttkal v Ilarnaram. 

(1691) 1891 All W N 96 (96), Parmeshrt Das v. Baxj Nath. 

(1918) A I R 1918 Mad 580 (584) 40 Mad 1069 42 Ind Cas 291 (F B), Pierce 
Leslie A Co Ltd x Perumal 

(1919) AIR 1919 Oudh 370 (371) 51 Ind Cas 549 . 22 Oudh Cas 32, Gaya 
Prasad v Gur Dayal. 

(187C) 187G Pun Re No. 89, Sulekh Chand v. Adjudhia Pershad. 

(1914) AIR 1914 All 296 (297) . 25 Ind Cas 738, llaharaga of Jaipur y. 
Lal]\ Sahai. 

(1927) A I R-1927 Pat 218 (219) 103 led Cas 39 . C Pat 277, Biswambar 
Nath v Mahesh Sahi. 

(1918) AIR 1918 Pat 457 (457) . 45 Ind Cas 203, Khoda Buhsh v. Bahadur 
Ah 

(1925) AIR 1925 Pat 474 (476) 87 Ind Cas 631 : 5 Pat 1 |PB), Adaya 
Prasad Singh v Pam Narayan Das 

(1916) AIR 1910 Pat 205 (20C) 36 Ind Cas 999, Pam Kumar Lai v. Kesheo 
Prasad Singh. 

(1928) AIR 1928 Cal 241 (242), Sultan Hasan v Nanki Bibi. 

(1905) 27 All 575 (576) 1905 All W N 108 2 All L Jour 287, Ahsan-ul-lah 
v Dakkini Din 

(1925) AIR 1925 Lah 233 (235) 78 Ind Cas 241, Firm Sheru Mai China 
Mai v Firm Ilxra Lai Anant Pam. 

(1894) 9 C P L R 15 (16), Pa» Bahadur Mukund Balknshna Buty v Lahya 
Ufa liar 

(1919) AIR 1919 Low Bur 132 (182) 52 Ind Cas 937, Isahul y. M\ Itla 
Mo We. 

Sec also tho Authors' Civil Procedure Code, Order 21 Rule 22 Koto 13. 

Lim. 163 


Article 182 
(Clause 7) 
Notes 132-133 
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Article 182 order directs to be made on a certain date, the period of limitation 
(Clause 7) under this Article will begin to run from such date. Hence, where 
Notes 133-134 different dates are provided in the decree, for the payment of 
different portions of the decretal amount, there will be a distinct 
and separate starting point of limitation in regard to each of such 
portions of the decretal amount, so that in such cases there will be 
different starting points of limitation in regard to the same decree. 
In this respect, this clause differs from the other clauses of the 
Article under all of which limitation runs in respect of the decree 
as a whole and not in regard to particular portions of it alone at 
a time. 1 

This clause applies only to the first application for the recovery 
of a payment due under a decree. A subsequent application in 
respect of the same payment will come under clause 5, supra? 

The Act of 1859 did not contain any provision analogous to this 
clause. Still, it was held under that Act that limitation for the 
execution of an instalment decree ran in respect of each instalment 
from the dato on which such instalment fell due. 3 

134. “Payment which the decree or order directs to ha 
made at a certain date.*' — A decree directing maintenance to bo 
paid annually on a certain date is an instance of a decree directing 
payment to be made on a certain date within the meaning ot 
clause 7. 1 

A decree provided that a sum of Rs. 1650 should bo paid to the 
plaintiff at the end of five years from the decree. It was further 
provided that in lien of the interest on Rs. 1200 out of this sum, the 
plaintiff Bhould be in possession of a certain house belonging to the 
defendant and that the defendant should pay annually to the 
plaintiff the interest on the remaining Rs. 450 at a certain rate. 
The decree also contained n provision that if the defendant failed to 
pay the interest as provided, the plaintiff might execute the decree 
in respect of the Rs. 450 and the interest dne thereon. It was bel 

Note 133 

1. (1911) 10 Ind Cas 552(554): 36 Mad 104, Vauhanatha Iyer v. Subramanta 

Patlar. 

2. (1938) AIR 1938 All 210 (211) : I L R (1938) All 342 : 175 Ind Cas 1S6. 

Lata fat Ah Khan v. Kalya » Mai. 

8. (1867) Agra F B 83 (85), Vllaf Alt Khan v. Ram Lai. . 

(1869) 6 Bom H O R 45 (48), TJtlam Ram Mantle Ram v. OirdharUa 
Motiram. 

(1885) 1885 Bom P J 22, Ramapa v. XmJinoya. 

(1871) 15 Both W R 547 (547), Ram Sudoy Ohose v. Raj Bullubh Saha. 

(1875) 23 Suth W R 41 (41), Txncowree Dotsee v. Umbxla Chunder 
Chotedhry. 

(1870) 1870 Pan Ro No. 52, Chvndoo Lall t. IT*. Surf eat Mehal Began- 
(But I«e (1869) 4 Mad H C R 275 (276). Lalihmx Ammal v. Seihadr* 
Iyengar .] 

Note 434 

1. (1894) 18 Mad 482 (483), Kuppu Ammal v. Saminatha Ayyar. 
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by the Punjab Chief Court that the provision enabling the decree- 
holder to realize a portion of the amount decreed on failure by the 
judgment-debtor to pay the stipulated interest on that portion at the 
stipulated time, did not amount to a direction in the decree 'within 
the meaning of the clause that the said portion was to be paid on 
the failure to pay interest. 2 

A decree provided that if the decretal amount was paid on a 
certain date/no interest would be pa j able, that if the decretal amount 
was paid on a certain other date, interest at a certain rate would be 
payable and that if the sum was paid on a still other date which was 
mentioned, interest at a certain other rate would be payable. It was 
held that the terms of the decree regulating the rate of interest 
payable thereunder with reference to certain dates could not be 
deemed to be a direction by the Court for payment on specified 
dates. 3 

• An order subsequent to a decree postponing the date on which 
payment under the decree should be made or providing for the 
payment of the decretal amount by instalments, must be held to 
modify the decree, and an application for the enforcement of payment 
in accordance with such order will be an application for the enforce- 
ment of payment which the decree directs to be made at a certain 
date. 1 But, where subsequent to the decree the parties presented a 
petition to the Court stating that they bad entered into a compromise 
under which the decretal amount wa3 to be paid in certain instal- 
ments and the Court directed the petition to be filed, it was held 
that the order did not amount to one directing the decretal amount 
to be paid by instalments.® In the undermentioned case 8 it was held 
that an order staying execution of a decreo till the disposal of a suit 
between the same parties pending m the same Court, cannot be 
treated as having the effect of varying the decree so as to make it 
one directing the payment of the decretal amount at a certain date. 

A decree directing a certain sum to be paid at a cortain date and 
providing that m default certain properties which were m the 
possession of the defendant must be made over to the plaintiff, will 
come within this clause. 7 

But, it ha3 been held that a decree on a mortgage directing 
the sale of the mortgaged properties in default of payment of the 
mortgage money on or before a certain date, is not a decree directing 
any payment to be made at a certain date. 8 


i Ind 

* Co. 


Article 182 
: [(Clause 7) 
Rote 134 
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Article 182 
(Clanse 7) 
Note 135 


135. “Certain date.” — These words refer to a date which, at 
the date of the decree or order, is certain. A date which can become 
certain only at a future time will not be a “certain" date within 
the meaning of clause 7. Thus, where a mortgage decree provides 
that if on the sale of the mortgaged properties the sale proceeds 
are not sufficient to cover the decretal sum, the balance should be 
realized from the person of the judgment-debtor and from his other 
properties, the decree cannot be regarded as directing such balance to 
be paid at a “certain" date. 1 Similarly, where a decree provides for 
the payment of the decretal amount by certain instalments bat 
contains a clause that if default be made in regard to one or more 
instalments the entire amount remaining due under the decree 
should become immediately payable, the provision as to the payment 
of the entire decretal sum on default in the payment of instalments 
cannot be treated as a direction for the payment of such sum at a 
“certain" date. (See Note 136 infra.) 

The undermentioned decision, 2 which is inconsistent with the 


above principle, is, it is submitted, not correct. 

In Joti Prasad v. Srichand , s Sulaiman, Ag. C. J., observed as 
follows : 


“The corresponding clause in the Act of 1871 contained the 
expression ‘specified date'. That necessarily connoted the idea 
that tho exact date should bo mentioned in the decree. The 
substitution of the word “certain" in place of “specified" widens 
the scope of its meaning. It is no longer necessary to mention 
by the year, month and day the exact date in the decree. All 
the same the date fixed for payment must he a certain dato. In 
my opinion, the word “certain" is used in contradistinction to 
“uncertain." It is not used in the sense in which ono might say 
that a certain man came to see me. It obviously means a date, 
which, though not expressly mentioned or ascertained, mus 
certainly occur. The word “certain," in my opinion, is a contra 
of the word “uncertain" as that word is used, for instance, m 
Sections 32 and 33, Contract Act, or Sections 21 and > 


Transfer of Property Act. 

"In tho present case (which was a case of an install^ 
decree with a default clause providing that on two conseentw® 
defaults being mado the whole amount must become pays e 
at the time when the decree was passed, it could not be known 
definitely and it was not at all certain whether two consecu w 
defaults would be made by 1921. If tho judgment-debtors wen 
on paying tho instalments regularly, there would nover bo 


note mo _ . _ 

1. {1917) AIR 1917 P C 85 (85) : 45 Ind Cas 43G, Khulna Loan Co w- 

Janendra Nath. (Affirming AIR 1915 Cal 8 ) ltta 

(1915) AIR 1915 Cal 8 (8) ; 24 Ind Cas 95, Janendra Nath Bose v. 

Loan Co. Ltd. 

2. (1933) AIR 1938 Lab 590 (592), Kami Mai v. Amar Nath. 

8. (1023) AIR 1928 All 029 (631) : 112 Ind Cas 73 : 51 All 237 (F Vh 
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default. It is therefore impossible, in my opinion, to say that 
tlio decree had fixed a ‘certain’ date for the payment of the 
whole amount in a lamp sam. Such a date was not at all 
certain. It was dependent ou the contingency of two conse- 
entire defaults happening The date might or might not come 
at all. No doubt it is now known that tho defaults were made 
and a date arrived when the default clause could bo onforced, 
but this was not certain when the decree was passed." 

But, as pointed out in tho above passage, the decree need not 
expressly specify the exact date by tbe year, month and day. The 
date may be indicated m any way by the decree. 4 Thus, a decree 
directing the payment of money on the plaintiff attaining his 
majority will come under this clause. 5 Similarly, it has been held 
that a decree directing a certain sum to be paid to the plaintiff 
annually or monthly, without specifying tho exact date, will be 
governed by this clause. 8 It has been held that in such cases the 
decree must be deemed to direct the payment to be made on the 
day year or the day month (as the case may be) from tho date of 
the decree and thenceforward on the corresponding date year after 
year or month after month ® n ' 

A simple decree for money which does not fix, expressly or 
impliedly, any date for the payment of tho money will not come 
within this clause, although in such cases the money is payable 
immediately on the decree being passed. 7 

4. (1690) 11 Had 396 (399), Kaien v. Vent.amma. 

5. (1936) AIR 1930 P C 809 (311) 161 Ind Cas 337 63 Ind App 429 (P 0), 

ZIuruge sam Pillai v iltnahthisundara Animal. (Confirming AIR 
1935 Mad 107.) 

C. (1887) 12 Bom 65 (68), Lahshnubai Bapuji v Madhaia Rav Bajmj *. 

(1896) 189G Bom P 3 493, Dkondo v. Chmto. (A decree for one half share in 
a Varsashan must be construed as a decree ordering payment to be 
made annually ) 

(1906) 30 Mad 504 (505) 17 Mad L Jour 402, Aitamma v. Narayana 
Bhatta. (A decree directing the defendants to pay plamtifl's mam- 
tenance at a certain rate per annum or mensem from the date of the 
plaint is a decree for payment on the corresponding date or month 
every year ) 

(1890) 14 Mad 396 (39S), Karen v. Venhamma. (Do ) 

(1892) 1892 Pun Re No 13 (F B), Nawabxada Muhammad Kamaruddm 
Khan v Piari Lai. 

[See (1876) 1876 Bom P J 277, Malhar Rajaram v Ahmed Saheb. 
(Decree for payment of annuity— Clause m Art 167 of the Act 
of 1871 was held to apply — It is treated as a decree directing the 
payment of an instalment at a specified date )) 

[But see (1684) 7 Mad 83 (64), Yusuf v Sardar (Following 7 Mad 
60 )] 

6a (1888) 12 Bom 65 (67), £a&sftmi5ft<n Bapuji v. Madhairav Bapuj i 
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out altering the effect, so that such payment is one to be made 
at a certain date )] 

7. (1928) AIR 1928 All 629 (G3G) 112 Ind Ca* 73 . 51 All 237 (F B), Jot* 
Prasad v. Srtehand. (Per Mukerp J. ) 
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(Clause 7) 
Note 135 
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the application will not come under this clause. 3 The reason is that 
in such a case the amount, the payment of which is sought to be 
enforced, is not directed by the decree to be paid at a certain date. 
Such amount becoming due under the decree only on the default 
being made, the question whether it will become due or when it will 
become dne cannot, at the date of the decree, be capable of a certain 
answer. The view taken m some decisions that this clause applies 
even to an application for the enforcement of the default clause in 
such cases is, it is submitted, not correct. 4 On the principles discussed 
in Note 26 ante, clause 1 also will not apply to such an application and 
it will therefore come under Article 181. 6 

The question has arisen as to when limitation begins to run for 
such an application. The general trend of decisions is to the effect 
that time begins to run from the earliest default, 3 unless the decree* 
holder has waived the benefit of the provision with reference to such 
default, in which case time will begin to run from the next default 
with reference to which there is no such waiver. 7 The correctness 
of this view is, however, thrown into doubt, by the decision of the 
Privy Council in Maung Sin v. Ma Toh .* 

3. (1928) AIR 1928 All 629 (631, 636) • 51 All 237 : 112 Ind Cas 73 (F B), Jolt 

Prasad v. Sri Chand. 

4. (1916) AIR 1916 All 239 (240) : 38 All 204 32 Ind Cas 590, Chatlar Singh 

v. Amir Singh. (Confirming in Letters Patent Appeal : AIR 1915 
All 311.) 

5. (1928) A I R 1928 All 629 (635) : 51 AU 237 . 112 Ind Cas 73 (F B), Joti 

Prasad v. Sri Chand. 

6. (1935) AIR 1935 All 259 (261) : 157 Ind Cas 1052, 3 an Bam y. Htman 

Lai. 

(1934) AIR 1934 All 634 (538) 149 Ind Cas 59B, 56 A11 921, Bam 

Prasad y. Jadhunandan Upadhia. 

<1916) AIR 1916 All 239 (240) 88 AU 204 • 32 Ind Cas 590, Chatter Singh 
y. Amir Singh (Confirming m Letters Patent Appeal in A I R 1915 
All 311) - 

I (1877) 2 Bom 356 (SCO), DuZsoofc Battanchand v. Chugon Narrun. 1 - 

(1881) 7 Cal 56 (60) : 5 Ind Jur 525, Asmutullah Dalai v. Rally Churn 
Miller. 

(1918) AIR 1918 Sind 68 (G9) : 11 Sind L R 120 45 Ind Cas 324, Firm of 
Bhawandas Feroomal v. Mtghraj . 

[But see (1934) AIR 1934 Oudh 334 (336) 149 Ind Cas G03 • 9 Look 
602, Lai Bahadur v. Mathura Prasad ] 

7. See (1925) AIR 1925 Cal 1012 (1015) 86 Ind Cas 1051 54 Cal 143, Jahm 

Chand y. Yusuf ah Choudkury. 

(1903) 27 Bom 1 (10, 12, 13) 4 Bom L R 688 (F B), Kashiram v. P anefu 

(1920) AIR 1920 Bom 71 (73) 44 Eom 840 53 Ind Cas 65, Amnt E han 
derao Rango y. Govmd Bamachandra. 

(18831 5 All 289 (292, 293) 1883 All W N 33, Badha Prasad Singh y. 
Bkagwan Bai 

(1889) 11 All 482 (485) 1889 A11 W N 186, Buddku Lai y. BaUhab Das. 

(1926) AIR 1926 Cat 212 (213) 85 Ind Cas 784, Kalicharan Boy y. Mohesh 
Chandra Ghosh. 

(1920) AIR 1920 Sind 25 (26) 59 Ind Cas 607 14 Sind L R 12S, Bahadur 
Dtno y Galomal 

(1869) 11 Suth W R 570 (571) 2 Beng L R A C 845, Upendra Mohan 
Tagore v Tahaha Bepart. 

8 . (1927) AIR 1927 P C 146 (147) 101 Ind Cas 736 . 5 Rang 422 . 54 Ind 

App 272 (P 0). 


Article 182 
(Clause 7) 
Note 136 
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Article 182 In the undermentioned case 8 it was held that a decree directing 
(Clause 7) the payment of money '‘within" a certain period will not come 
Notes 139-136 within this clause. It is submitted that the correctness of this view 
is open to question, inasmuch as in such cases the decree may ha 
deemed to direct the payment to be made on the last day of tbs 
period. 

See also the undermentioned decision. 0 


136. Instalment decree. — "Where the decretal amount is directed 
to be paid m certain instalments at certain dates, an application for 
the enforcement of the payment of any of the instalments will be 
governed by this clause as being an application for the enforcement 
of a payment which the decree directs to be paid at a certain date. 
Hence, each instalment is recoverable under this clause by M 
application made within three years of the date on which sue 
instalment falls due under the decree. The fact that the applicstuw 
is made after three years from the dato on which earlier instalmen s 
fell due will not bar the application. 1 

The above principle applies also to cases in which the instalment 
decree provides that on default being made in regard to one or mors 
instalments, the entire amount under the decree should become 
payable. Hence, even in such cases an application for the enj0 ”®' 
ment of the payment of each instalment will be governed by 1S 
clause and time in respect of each instalment will run from the ° a 
on which such instalment falls due 8 

But, where the application is not for the enforcement of the 
payment of any instalment under the decree but for the enforcem®“ 
of the default clause which makes the entire amount under 
de cree p ayable immediately without reference to the instalm g — • 

8. (1885) 1885 All W N 193 (193), Lalla Prasad v. Sheo Saha i. * 

9. (1899) 23 Bom 592 (594) . 1 Bom L R 91, Marutiv. Krishna. 

decree directs payment to be made within a month or ' at 
succeeding years without mentioning any limit for that time ra (iDg 
ing foreclosure m default of payment, it must be taken as F 
from its date and to be enforceable only within threo year* \njAxog to 
time unless kept alive by applications for execution made ace ° 
law within the prescribed periods ) 

Note 136 


1. (1881) 1831 All W N 171 (171), Chidu Qir v. Chotu Panda. , D3t 

(1931) 137 Ind Cas 292 (292) (Lah), Oopi Bam Jaitku Bam v. 

Sri Knshan Das. w o No S3' 

(1905) 1905 Pun L R No. 57 ■ 1905 Pun Ro No. 22 : 1905 Pun v, * 
Muhammad Na was Khan v. Ram Das. 


Lai v. 5*5 
ick 3 to, Oval' 


Prasad Khanna v. Mathura Prasad. - p) 

2. (1923) AIR 1923 All C29 (634, C37, 633) : 51 All 237 : 112 In d Caa 7 * 

Joti Prasad v. Sri Chand. . 10 « Q| iii 313. 

(1939) AIR 1933 All 210 (211) : 176 Ind Cas ISO : I L R U* wa ' 

Latafat All Khan v. Kalyan Mai. . if P). 

(1935) AIR 1935 Oudh 405 (467) : 150 Ind Cas 7G1 : 11 Duck 
Ajodhia Prasad v. Bansj Lai. 
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the application will not come under this clauso.* The reason is that 
in such a caso the amount, the payment of which is sought to be 
enforced, is not directed by the decree to be paid at a certain date. 
Such amount becoming due under the decreo only on tho default 
being made, the question whether it will become due or when it will 
become duo cannot, at the date of tho decree, be capable of a certain 
answer. The view taken in some decisions that this clauso applios 
even to an application for the enforcement of the default clause in 
such cases is, it is submitted, not correct. 4 On the principles discussod 
inNote26 ante , clausal also will not apply to such an application and 
it will therefore come under Article 181.® 

The question has arisen as to when limitation begins to run for 
such an application. The general trend of decisions is to the effect 
that time begins to run from the earliest default,® unless the decree- 
holder has waived the benefit of the provision with reference to such 
default, in which case time will begin to run from the next default 
with reference to which there is no such waiver. 7 The correctness 
of this view is, however, thrown into doubt, by the decision of the 
Privy Council in Slaung Sin v. Ha Toll . 8 

3. (1929) A I E 1929 AU 629 (634, 636) . 61 All 237 . 112 Ind Cas 73 (F B)7jo7» 

Prasad v. Sri Chand. 

4. (191C) AIR 1916 AU 239 (240) : 38 All 204 32 Ind Caa 590, CkaUar Singh 

v. Amir Singh, (Confirming in Letters Patent Appeal .AIR 1915 
AU 311.) 

5. (1928) AIR 1928 AU 629 (635) : 51 AU 237 : 112 Ind Cas 73 (F B), Joti 

Prasad v. Sri C hand, 

6. (1935) AIR 1935 All 259 (261) . 157 Ind Cas 1052, Han Ram v. Himan 

Lai. 

(1934) AIR 1934 AU 534 (538) 149 Ind Cas 598, 56 AU 921, R am 

Prasad v Jadhunandan Vpadhia. 

(1916) AIR 1916 AU 239 (240) • 38 All 204 : 32 Ind Cas 590, Chatter Singh 
v. Amir Singh (Confirming in Letters Patent Appeal m A I R 1916 
All 311.) - — - 

I (1877 ) 2 Bom 856 (360), Dulsooh Rattanchand v, Chugon Narrun. 1 - - 

(1881) 7 Cal 50 (GO) . 6 Ind Jur 525, Asmutullah Dalai v. Sally Churn 
Hitter. 

(1918) AIR 1918 Sind 68 (C9) 11 Sind L R 120 • 45 Ind Cas 324, Firm of 
Bhawandas Feroomal v Meghraj. 

[But see (1934) AIR 1934 Oudh 334 (336) : 149 Ind Cas 603 9 Luck 
602, Lai Bahudur v Mathura Prasad ] 

7. See (1925) A fit 1925 Car 1012 (10151 86 lad Cas 1051 14 Cat US, Jahm 

Chand v. Yusuf ah Choudhury 

(1903) 27 Bom 1 (10, 12, 13) 4 Eom L R 688 (F B), Kashiram v. P andu 

(1920) AIR 1920 Bom 71 (73) 44 Bom 840 58 Ind Cas 65, Amnt R han 
derao Kango v. Govvnd Ramachandra. 

(1883) 5 All 2B9 (292, 293) 1833 All \V N S3, Radha Prasad Singh v. 
Bhagwan Bai. 

(1689) 11 All 482 (485) 1889 All W N 186, Buddha Lai v. RaUhab Das. 

(1926) AIR 1920 Cal 212 (213) 85 Ind Cas 784, Kahcharan Roy v. Mohesh 
Chandra Ohosh 

(1920) AIR 1920 Sind 25 (26) 59 Ind Cas 607 14 Sind L R 123, Bahadur 
Dmo v Calomal. 

(1869) 11 Suth W R 570 (571) 2 Eeng LR A 0 345, Upendra Mohan 
Tagore v. Tahaha Bepan. 

8 . (1927) AIR 1927 P 0 146 (147) 101 Ind Cas 736 5 Rang 422 . 54 Ind 

App 272 (P C). 


Article 18 
(Clause 7) 
Note 138 
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'Article 182 
(Clause 7) 
Note 136 


In that ease, a decree ms passed for the payment of money irt 
certain instalments. It was provided in the decree that on default in 
the payment of any instalment the decree-holder would be entitled 
to take possession of certain properties. It was held by the Privy 
Council that the default of the judgment-debtor in regard to each 
instalment would entitle the decree-holder to apply for possession 
under the decree and an application for possession within three years 
of the date on which any of the instalments fell due would be in 
time although it may be made more than three years from the date 
of the earliest default. 

But, assuming that an application for the enforcement of the 
default clause must be made within three years from the earliest 
default, the question arises whether the fact that such application is 
barred by limitation necessarily involves the consequence that an 
application for the enforcement of the payment of the instalments 
that have fallen due will also be barred. In other words, suppose an 
application for the enforcement of certain instalments which fell 
due within three years of the application is made after three years 
from the earliest default. Will such an application be barred merely 
because an application for the enforcement of the default clause 
claiming the entire decretal amount without regard to the instalments 
would have been barred? On this question there is a conflict of 
decisions 


The following three views have been expressed on the question — 

1. The application for the enforcement of the payment of tbs 
instalments which fell due within three years of the application, 
will not be barred though the application for the enforcement of 
the default clause may be barred. 9 This view proceeds on the 
ground that the clause entitling the decree-holder to execute 
for the whole amount is only intended for the benefit of the 
decree-holder and therefore his failure to avail himself of tha 
benefit cannot deprive him of his right to tho payment of the 
instalments under the decree. 

9. (1928) AIR 1928 All 629 (610) : 51 All 237 : 112 Ind Cas 73 (F B), 
Prasad v. Srtehand. 

(1935) AIR 1935 All 259 (261) : 157 Ind Cas 1052, Bari Barn y. Bimman 

(1934) AIR 1934 All 531 (538) : 149 Ind Cas 598 : 56 All 921, Ram Prasad 
Ram v. Jadunandan Upadhia. 

(1879) 2 All 291 (293), Kanchan Singh v. Sheo Prasad. . 

(1936) AIR 193G Bom 263 (27 0) : 163 Ind Go. s 937, Bomalu Bhadu GhOiou 


v. Govardhandas Nanabhai. .. 

(1936) AIR 1936 Bom 17 (19) : 60 Bom 62 : ICO Ind Cas 527. Yeheronai 
Yallaibhai v. Jaier Soma. (Dissenting from A I R 1918 Bom* 
(1887) 14 Cal 352 (354, 355). Ram Culpo Bhattacharji v. Ram Chunaer 
Shome. 

(1883) 9 Cal 857 (SCO), Bilmadhubi Chalerbutty y. Ram SaSoy Ghosh. 
(1683) IS Cal L B 243 (246), Chunder Komal Dass y. Busasurreo DasM. 
(1870) 14 Satb w R 414 (415) 6 Beng L R App SI, Krishna Chanara 
Shaha v. Omed Ah. 

(18C9) 12 Snth W R 71 (72). 3 Bcng LR App 112, 3ft. Khedu v. Kalu 
(1923) 109 Ind Cas 272 (272) (Lah), Raja v. Ilatari. 
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2. An application for the execution of the decreo mado after three 
years from the date of the earliest default will be barred not 
only with reference to the default clause making the whole 
amount payable but also with reference to the instalments , so 
that even the instalments which fell due within three years 
of the application canDot bo recovered 10 This view proceeds on 
the ground that in such cases, on dofault occurring, the decree 
ceases to be an instalment decree. 

3. The question whether the application for the enforcement of 
the payment of instalments due under a decree will be barred 
eren with reference to the instalments which fell due within 
three years of the application, depends on the terms of the 
default clause. 11 If the clause leaves it to the option of the 
decree-holder to execute for the whole amount on default taking 
place, his application for the instalments will not bo barred 
although made more than three years after the first default. 
But, if the clause makes it obligatory on the decree-holder to 
execute for the whole amount on default taking place, then his 
application for execution mado more than three years from the 

(1912) 16 Ind Cas~642 (842, 813) 1913 Pun Ro No. C TOtshen Chand v. Bhai 
Gopal Singh. 

(1902) 1902 Pun Re No. 100 . 1902 Pun LR No. 131, Allah Bakhsh v. Bha- 
team. 

(1881) 3 Mad 25G (258) . 6 Ind Jut 190, Appayya v. Papayya. 

(1935) AIR 1935 Oudh 4C5 (4G7) • 156 Ind Cas 7G4 . 11 Luck 276 (F B), 
Ajodhus Prasad v. Bansi Lai. 

(1933) AIR 1933 Pesh 14 (15, 1G) 141 Ind Cas 745, lit Koran v. Bhai 
Nana). Singh. 

(1939) AIR 1939 Sind 49 (51), Lehhraj Sirumal v Khuhehand. 

10. (1890) 12 All 5fi9 (371) 2890 All IV N 10, MiUhtt Lai v Khatrati Lai. 

(1885) 7 All 327 (330) 1885 All W N 2G, Zahur Khan v Bakhtawar. 

(1879) 2 All 413 (144) 4 Iud Jur 580, Shib Dat v. Kalka Prasad. 

(1923) AIR 1923 Bom 207 (208) 72 Ind Cas 275, Ilansraj Godhaji v. 

(1918) A I R 1918 Bom 1G3 (1G1) 42 Bom 723 47 Ind Cas 313, Baichand 
Motichand Gujar v. Dhondo Laxuman Baure. 

(1891) 1891 Bom P J 407, Ilati Deichnnd v. Narojt. 

(192G) AIR 192 G Cal 212 (212, 213) 85 Ind Cas 784, Kalicharan v. Mohesh 
Chandra 

(1918) AIR 1918 Cal 215 (21G) 37 Ind Cas 91G, Joyanuddm Khan v. 

Sc.rl.ar 

(1901-02) G Cal W N 348 (350), Bholanand Jha v. Padmanund Singh. 

(1901) 31 Cal 297 (299, 300), Jadab Chandra Baksh* v. Bhairab Chandra 
Chukerbutty 


Monte 

Debee, 

11. (1917) AIR 1917 All 351 (352) 39 Ind Cas G34 39 All 230, Lachmi 

Naram v. Sarju Parshad. 

(1894) IG All 371 (374) 1894 All W N 115, Shankar Prasad v. Jalpa 

Prasad. 

(1833) 5 All 201 (200) 18S2 All W N 221, Janki Prasad v. Ghulam All. 

(1919) AIR 1919 Cal 322 (323) : 49 Ind Cis 497, Bama Sundan Dasya v. 
■Karan Chandra. 


Article 182 
(Clause 7) 
Note 136 
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Article 182 
(Clause 7) 
Note 136 


earliest default will be barred not only with regard to the 
default clause but also with reference to the instalments, so 
that even his right to recover the instalments which fell due 
within three years of the application will be barred. 

An analysis of the decisions cited in Foot-Notes 9 to 11 above will 
show that the general trend of opinion of all the High Courts except 
those of Calcutta and Patna is in favour of the first view, that the 
general trend of decisions of the High Court of Calcutta is in favour 
of the second view and that the third view has been adopted by the 
Patna High Court and in certain decisions of other High Courts. 

Where an instalment decree with a default clause making the 
whole amount payable on one or more defaults has been passed and 
the decree-holder, on a default taking place, elects to enforce the 
default clause by applying for execution in respect of the whole 
amount without regard to the instalments, his subsequent application 
for execution must be treated only as an application in respect of the 
whole decree and not os one in respect of the instalments under the 
decree. Hence, where such an application is made more than three 
years from the final order on the previous application, it will be 
barred even with regard to the instalments falling due under the 
decree within three years of the application. 13 If the application 33 
made within three years of the final order on the prior application, 
it will be within time under clause 5 of this Article. 

Where a decree provides for payment by instalments and contains 
a clause that if default is made in regard to one or more instalments 
the decree-holder should be entitled to the possession of certain 
lands, an application for the enforcement of the payment of any o' 
the instalments will come within this clause, and the decree-bower 
will be entitled to recover such instalments as fell due within three 
years of the application although such application has been made 
more than three years after the earliest default. 13 Even with regar 
to an application for possession to which the decree-holder becomes 
entitled on default, it has already been seen that under the Privy 
Council decision in Maung Sin v. Ma Tok, 1 * limitation for sue 
application will run from each default and not from the earlie r 

(1836) 13 Cal 73 (75), Judh\stir Patro v. Nobtn Chandra Khtla . 

(1934) G Ind Rul Oudh 592 (594), Lai Bahadur v. Mathura Praiad. 

(1932) AIR 1932 Pat 253 (255) : 11 Pat 440 : 139 Ind Cas 202, VraM 
K\shun Naram Deo v. Harihar M under, 

(1918) AIR 1918 Pat 95 (97) : 43 Ind Cas 728 : 4 Pat L J<> Dt 8W ' 
ifttmndra Nath Boy v. Kanhai Bam Martcart. 

12. (1907) 1 Sind L R 252 (254), Jtthanand Topandai v. Lalamal SUalmoh 

(1931) AIR 1931 Bom 2G3 (2G3, 2M) : 132 Ind Cas 437, Bandura*? T * 

Mahadev. 

(1905) 29 All 219 (251) : 2 All L Jour 828 : 1905 All W N 203, Bhagican 

v. Janl\. , j 

13. (1927) AIR 1927 P C 14G (147) : 101 Ind Cas 73G : 54 Ind App 2(2 • 

Rang 422 (P C), J taxing v. Ma Toh. 

14 (1927) AIR 1927 V C 146 (147) : 101 Ind Cas 730 : 51 Ind Arp 272 : 5 iw S 
422 (P C). 
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default. The undermentioned decisions, 15 which have taken a contrary 
view, must be held to be not good law. 

EXPLANATION I. 


Article 18a 
(Expin. I) 
Notes 136-137 


137. Decree in favour of several persons. — A decree in 
favour of several persons may be passed either jointly or severally, 
distinguishing portions of the subject-matter as deliverable or payable 
to each. In the former case, an application for execution by any one 
of the decree-holders will save limitation for execution, in favour of 
all the joint decree-holders. In the latter case, an application for 
execution by one of the decree-holders will save limitation only in 
favour of the applicant and not in favour of any other decree-holder. 

In the case of a joint decree, an application for execution by 
a representative of one of the joint decree-holders will also save 
limitation in favour of all the decree-holders 1 

There is a conflict of decisions as to whether a joint decree-holder 
can apply for execution in respect of what ho conceives to be his own 
share of the decree * But, if it is held that such an application is in 
accordance with law, it will save limitation not only in favour of the 
particular decree-holder who applies for execution but also m favour 
of the other decree-holders 5 

A decree under which the plaintiff is entitled to recover a certain 
sum from the defendant and the latter is entitled to obtain possession 
from the plaintiff, is a decree passed severally in favour of more 
persons than one and an application for execution by the plaintiff or 
the defendant will not save limitation for execution by the other.* 
There was no provision corresponding to Explanation I m the 
Limitation Act of 1859 It was nevertheless held in decisions 
passed under that Act that an application for execution of a joint 
decree made by one of the decree-holders would save limitation in 
favour of all. 5 


15. (1881) 4 All 83 (85) . 1881 All \V N 124, Ugrah Nath v. Lagan Manx. 

(1916) AIR 1916 Lah C6 (G8) 36 Ind Ca s 978 1917 Pun Re No. 8, 

3ft Kxrpa Den v. Dajaundft* Ram. 

Note 137 

1. (1899) 22 All 199 (204) 1900 All W N 8 (F B), Zam,r Hasan v Sundar. 
(1910) 7 Ind Cas 939 (910) 31 Bom G72, Mulchand v. Keian Khupchand. 

2. Bee the Authors' Civil Procedure Code, Order 21 Rule 15 Note 11. 

3. (1928) AIR 1923 Cal 8G1 (8G2) 118 Ind Cas 337, Kanak Proia Devi v. 

Dhxrendra Nath 

( See also (1871) 16 Suth \V R 29 (30), Shxb Chunder Doss v. Ram 
Chunder Poddar ] 

(But see (1934) A IR 1934 Pesh 40 (42) 152 Ind Cas 443, Ahmad 
All v Mt, Fatima Sultan ) 

4 (1897) 22 Bom 993 (1001), Jeddi Subraya v Ramrao Ram Chandra 
6. (1869) 11 Suth W R 421 (421), Mt. Dhunessuree v Qoadhur Sahoy 

(18G9) 11 Suth W R 343 (344) 2 Eeog L R App 47, Artrunnisso Rhatun v. 
Shashibhusan Dose 

(18G7) 8 Suth W R 100 (101), Roy Preonatk Choicdhry v Prannath Roy 
Chawdhry 
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Article 182 
, (Expin. I) 
Hotes 137-138 


See also the undermentioned decisions. 6 

138. Decree against several persons. — A decree may be 
passed against several persons, either jointly or severally, distin- 
guishing portions of the subject-matter as deliverable or payable by 
each. In the former caso, an application for execution against one 
of the judgment-debtors will save limitation as against all of them. 1 
In the latter case, an application for execution yyill save limitation 
only as against the particular judgment-debtor against whom it bis 
been made and not against others. 3 

"Where a decree is passed jointly against A and B, the fact that 
it is provided in the decree that it should be 6rst executed against 

(I8GG) 6 Suth \V R Misc 59 (59), Johiroonissa Khatoon v. Ameeromissa 
Khatun. 

(1606) G Suth W R Misc 70 (77), Maharanee Indurjeet Eunwur v. Maim 
Ah Rhein. 

(1864) 1 Suth W R Misc 1 (2), Brojo Coomar Mullick v. Bam BuKsh 
Chateerjee. 

(1670) 13 Suth W R 128 (128) : 4 Beng L R App 41, Aodh Behan Lai v. 
Brojomohun Ball. 

6. (1870 ) nrn n “ "**■' - — no irwrwlora 


the decree-holders could not benefit the other set of decree-holders / 
(1889) 13 Mad 23G (239), Seshan v. Bajagopala. (A decree in a partition suit, 
in favour of two Hindu minor brothers and another brother acting 
as their next friend which declares the rights of the throo brotners 
to redeem a certain property is not a decree passed severally in »tod 
of the plaintiffs.) 


Note 138 

1. (1909) 2 Ind Cas 88 (88) (AH), Lachmtnakuer v. Sampat Rat. . 

(1907) 29 All G23 (G2G) : 1907 All W N 204 : 4 All L Jour 552, Gauri Sohaiy- 

Ashfak Husain. (Decree for sale against all defendants — Decree a gai 
one set aside — Suit against that defendant subsequently occreca-- 
Second order absolute — The two orders operato as one decree Doc 
made absolute.) 

(192G) AIR 192G Cal 8G (07) . 88 Ind Cas 1039, Tara Prasanna V. Jnonen- 
dra Narayan. 

(1909) 4 Ind Cas 403 (409) (Cal), Barada Kinharv. Nab in Chandra. 

(1931) A I R 1931 Lah llC (117) : 134 Ind Cas 191, OopiChand v.Mener 
Chand. 

(1916) A I R 1916 Mad 1 (2) : SO Ind Cas 423 . 38 Mod 419, Abdul Rhadiry. 

Ahammad Shaiwa Bavuther. „ , 

(1910) 5 Ind Cas 800 (600) . 13 Oudh Cas 48, XTatihwi Kuntcar v. iswr 
Praia p Sahi. : 

(1927) AIR 1927 Pat 41G (417) : 103 Ind Cas 8G7, Bamasray Chauana 
v. Laehhmi Narayan Ojha. (Decree joint and set eral— Applies 
against one judgment-debtor is step against all.) .. T 

[See also (186G) G Suth W R Miso 25 (25), ShatUt Nnnff : 

Juggessur Singh. (Cases under Section 20 of Act XIVot 

2. (1918) AIR 1018 All 330 (330) : 4G Ind Cas CG9 : 40 All 206, Ghum 

Muhiuddin Khan v. Dambar Singh. , 

(1920) A I R 192G Cal 2GT (270) : 85 Ind Cas C57, Birendra Chanara ■ 
Tutsi Charon. (Simply mentioning the name of the other juag 
debtor will not make it one against both ) rfafo 

(1935) AIR 1935 Lah 919 (950) : 1G2 Ind Cas 203. Utnrao Singh v. 
Muhammad Abdullah. 

(1931) AIR 1934 Lah C37 (G39) : 153 Ind Cas 238, Jlafa JiaAoi’i 
AWnftali v. -Imroo Singh. 
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A does not make it other than a joint decree against them both. 8 
Similarly, the fact that a joint decree differentiates between the 
several judgment-debtors as regards the mode of execution does not 
affect its character as a joint decreo. 4 So also, the fact that subse- 
quent to the passing of a joint decree against several persons the 
liability of one of them is limited by an adjustment with the decree- 
holder, does not alter the character of the decree as a joint decree 6 
An application for execution against one of several joint judgment- 
debtors under a decree will save limitation for execution against the 
other judgment-debtors, although, as against the former the decree 
is subsequently set aside or declared inoperative. 6 

A decree passed against several persons as the legal represen- 
tatives of a deceased person is passed against them jointly and 
severally and an application for execution made against one of the 
jodgment -debtors will save limitation for execution against the 
others also- 7 

A decree against the manager of a Hindu joint family carrying 
on business is a decree passed against several persons jointly within 
the meaning of Explanation I and an application for execution against 
any of the members of tbe family will save limitation for execution 
against other members also. 8 

In a suit for sale on a mortgage, it was found that one of the 
properties had been previously sold for arrears of revenue. Hence, a 
decree was passed for the realization of the total amount due by the 
sale of the other properties and out of a certain amount of cash in 
the bauds of one of the defendants which had been received by him 
as the surplus proceeds of the re\ enue sale It was held that the 
decree was one passed jointly against all the defendants and that an 
application for execution by sale of the properties would save limita- 
tion for execution against the surplus sale proceeds of tho revenue 
sale. 9 

Where a mortgage decree does not apportion the mortgage debt 
os among the different items of property mortgaged, it is a joint 

(1935) AIR 1935 Oudh 9 (11) 152 Ina Cas 457 . 10 Luck 2C0, Sahai 

Lai v Deputy Commissioner, Sitapur. 

[See also (1873) 19 Suth IV R 30 (32) 10 Bong L R 253 (P B), Wise 
v. Bajnaram Chnclerbutty (Case before enactment of Expla- 
nation I ) 

(18G8) 10 Suth IV R 10 (11) 10 Beng L R 259 (Note), Khemadebta v. 
Kumala Kant Bukshee (Do j] 

3 (1937) AIR 1937 Lah 792 (793). ilurhmall A Sons v. Bhatcam Dass. 

4. (1929) AIR 1929 All 795 (790) 118 Ind Cas 237, bloti Lai v. Champa Lai. 

5 (1921) A I R 1921 Sind 132 (134) 79 Ind Cas 477 16 Sind L R 245, Donald 

Graham A Co, v Keicatram 

6 (1909) 1 Ind Cas 339 (310) 31 All 309, Lalta Prasad \ Suraj Kutticar 

7. (1931) AIR 1931 Rang 101 (102) 119 Ind Cas 98, V Xyo v. 17 Po Blamj. 

8 (1922) 67 Ind Cas 6G (57) (Lah), Ks dar Kath v. Radha Kishtn. 

9. (1924) AIR 1924 Pat 700 (702, 703) 76 Ind Cas 452, Buhim Chand v. 

Abhoykumar Chand, 


Article 182 
(Expin. I) 
Note 138 


2606 APPLICATION FOB, EXECUTION OF DECREE OR ORDER 


Article 182 decree passed against the mortgagor and a subsequent mortgagee of 
(Expin. I) some of the items. 10 

Notes 138-139 An application lor execution against one joint judgment-debtor 
will save limitation not only against the other judgment-debtors but 
also against the legal representatives of the other judgment-debtors. 11 

But an application for execution against a joint judgment-debtor 
will save limitation for execution against other joint judgment-debtors 
only where such application has been one in accordance with law and 
made to the proper Court. 12 

It is an application for execution or to take a step-in-aid of 
execution against a joint judgment-debtor that will save limitation 
against the other judgment-debtors. The mere fact that as against 
one joint judgment-debtor limitation is suspended in consequence of 
his adjudication as an insolvent, limitation will not be suspended in 
respect of the other joint judgment -deb tors also. 15 

Explanation I only provides that an application for execution or 
to take a etep-in-aid of execution against one joint judgment-debtor 
will savo limitation for execution against the other joint judgment- 
debtors. The Explanation has nothing to do with the question 
whether an order of revivor of a decree of the Original Side of a 
High Court passed against one joint judgment-debtor will be operative 
against other joint judgment-debtors also. 14 

139. Judgment-debtor and his surety— Whether application 
for execution against one will save limitation against the other. 
— "Where a person, either before or after a decree is passed, stands 
surety for the satisfaction of the decree by the judgment-debtor and 
the decree is executable against the Burety also under the provisions 
of Section 145 of the Civil Procedure Code, an application for 
execution against him will be governed by this Article. 10 The 
question, however, arises whether an application for execution either 
against the surety or the judgment-debtor alone will save limitation 

10. (1003) SO Cal 761 (760) 8 Cal W N 251, Troylokya. Nath Bom v. Jyoti Pro- 

hash Nandi. 

11. (1927) AIR 1927 Mad 1103 (1104): 106 Ind Gas 391, Kotigadu v. Subbayya. 

(1905)2 Oal L Jour 644 (545), Jogtndra Nath Roy v. Chandra 

Banerjte. 

12. (1899) 27 Cal 210 (213), Barendra Lai Roy v. Sham Lai Sen. 

13. (1939) AIR 1938 Pat 395 (396) : 176 Ind Oas 876, Bam Ran Bijoy Pro*** 

v. Nageshwar Ternary, 

14. (1918) AIR 1918 Mad 513 (514) : 40 Mad 1127 : 40 Ind Oas C03, Krishnaiy 

v. Oajendra. 

Note 139 

la. Boo also Noto 13 to Section 145 of the Authors* Commentary on the Code o 
Civil Procedure. _ 

11937) AIR 1937 Cal 452 (454) : 173 lad Cas 183, Barendra Kumar t. 

Gurupada Bhowmtck. n 

(1933) AIR 1933 Mad 219 (220) • 142 Ind Oas 363, Rami Rcddi r. uuru 

(1932) XTr 1932 P O 131 (133) : 136 Ind Oas 029 (P 0). Raghunandan 
Prasad Singh v. Kntyanand Singh Bahadur. 

(1933) AIR 1933 Lah 590 (592), Nanu Hal v. A mar Nath. 
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against both of them. On this question there is a conflict of decisions. 
One view is that such application will save limitation only against 
the judgment. debtor or the surety, as the case may he, and not against 
both of them. 1 The view is based on the ground that in such cases 
the judgment-debtor and the surety are not persons against whom 
the decree has been passed jointly within the meaning of the latter 
part of the 2nd paragraph of Explanation I. The other view is 
that in such cases the application for execution will save limitation 
against both the judgment -debtor and bis surety. 2 According to the 
decisions which take this view. Explanation I does not apply at all 
to such cases. Hence, as an application for execution against either 
the judgment-debtor or the surety alone will be one quite in accord- 
ance with law under clause 5, such application will save limitation 
against both It is submitted that the latter set of decisions is 
correct. 

Where a decree has been passed jointly against a judgment-debtor 
and his surety, the case will clearly come within the latter part of 
the 2nd paragraph of Explanation I and an application for execution 
against either of them will save limitation against both In such 
cases, the mere fact that the decree provides that it should be 
executed against the surety if the amount was not realized from the 
principal debtor, does not make the decree other than a joint decree 
for the purpose of the Explanation. 8 


1. (1906) 31 Bom 50 (54) : 8 Bom L R 807, Narayana v. Ttmmaya. 

(1926) AIR 1926 Cal 207 (269) . 85 Ind Cas 657, Birendra Chandra Smgha 
v. Tvlto Charan. 

(1922) AIR 1922 Lah 203 (209) CO Ind Cas 265, TTanr Baksh v Han 
Bam. 

(1914) 1914 Mad W N 64 (64) (Jour), C. if S A. No. 62 of 1913. 

(1929) AIR 1929 Pat 597 (601) 120 Ind Cas 315, Kirtyanand v. Pirthx- 
chand. 

(1929) AIR 1929 Pat 595 (597) 120 Ind Cas 309 8 Pat 310, Raghunandan 
Prasad v. Kirtyanand. 

(1928) AIR 1923 Rang 282 (283) 111 Ind Cas 479 . C Rang 334, Mohamed 
Kassim v. Janila Becbee 

(1923) AIR 1923 Bom 860 (3G7, 868} 73 Ind Cas 233 47 Bom 778, Usuf 
Ah v. Syed Amin 

(See also (1898) 23 Bom 478 (483), Kusaji v. Vxnayak R, Parbhv. 


and bo, application for execution against him does not save 
limitation against the principal debtor ] 

2. (1935) AIR 1935 Mad 188 (189) 58 Mad 276 : 155 Ind Cas 864, Qangaraju 

v. Subbayya 

(1921) AIR 1921 All 291 (293) 43 All 152 58 Ind Cas 794, lid. Ha fit v. 
Md. Ibrahim, 

(1922) AIR 1922 All 481 (483) 44 All 743 77 Ind Cas 129, Badruddin v. 
Md. Hafiz 

(1937) AIR 1937 Oudh 351 (353) 1G8 Ind Cas 600 13 Luck 353, Bachchu 
Singh v. Badhe Lall. 

3. (1922) AIR 1922 Lah 457 (458) 67 Ind Cas SOI, Honda Ram v Firm Seth 

Kanwar BJiansufcJtnand 


Article 182 
(Expin. I) 
Note 139 
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Article 182 Steps taken for the enforcement of a surety bond against a surety 
(Expin. I) for a Judgment-debtor otherwise than by the execution of the decree 
Notes 139-140 against the surety under Section 145 of the Civil Procedure Code, 
will not save limitation for execution of the decree against the judg- 
ment-debtor. 4 The reason is that in such cases the steps taken for 
the enforcement of the surety bond will not come within the 
description of an application for execution or to take a step-in-aid 
of execution of the decree. 

See also the undermentioned cases. 6 

140. Decree for partition. — With regard to decrees for partition 
passed before the coming into force of the Civil Procedure Code of 
1908, which meroly declared the respective rights of the parties 
leaving it to be determined in execution what properties were to be 
allotted to each, it has been held that such decrees were joint decrees 
for the purpose of the Explanation and that an application for 
execution by any one of the parties will save limitation in favour of 
all. 1 The basis of these decisions is that such decrees contained fl 
joint declaration of the rights of the parties. But this principle ^ 
not apply to a final decree for partition passed after the coming into 
force of the Civil Procedure Code of 1908, specifying the particular 
properties to be allotted to the different parties. Such a decree will 
clearly be a decree passed severally in favour of more persons than 
one, distinguishing portions of the subject-matter as payable^ or 
deliverable to each. Hence, in such a case an application for execution 
made by one of the parties to the decree will not save limitation in 
favour of any other party. 8 But where a decree, while awarding *o 

(1020) AIR 1920 Upp Bur 21 (23) : 3 Upp Bur Kul 2G1 : CO Ind Cas 29. 
r»nA« Supaya x. Maung Xtn. . . 

4, (1933) AIR 1933 Mad 722 (724): 145 Ind Cas 1001, Jamunadas 

v. Krxshnan. , 

5. (1933) AIR 1933 Oudh 209 (213) : 8 Luck 427:143 Ind Cas 80S, 

v. Nasiruddtn Beg. (Articlol82 docs not apply at all to an 

for execution of the deep . ■’ 

guarantees payment of 

is Article 181 and und< 

when the decree was kf . , • u . . 

last application J 

(18GG) G Suth W It Mlsc 44 (44), IJurlhoo Singh v. Betbao Itam *.***' • 
(Decision under Act of 1859— Execution against principal “CM 
not keep alive decree against surety.) 

Note 140 

1 (1878) 3 Cal 551 (552) : 2 Cal L R 187, Sheikh Khoorshed n ossein v. 

Fatima. rounder 

(1882) 9 Cal 5GS (570), Alohun Chunder Kurtnohar x. Mohtsh 
XnrpioXar. 

(189G) 1606 Bom P J 271, Goeerdandas v. Ohanashamdas. 

(18SG) 18SC Bom P J 2S7, Kara yen X. Ftf/iaZ. _ 

(1922) A I It 1922 Mad 827 {328} : G5 Ind Cas 990, Jlamauml 

Karoyana Iyengar. .... - s"., v deea 

• nt 

. “ i Folk 
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Article 482 
(Expin. I) 
Notes 140-141 


Where a decree consisted of two parts, one in favour of the 
plaintiffs against the defendant, entitling them to have their share 
in the property in the suit to ho set apart, and the other, enabling 
them to have a partition tnter se of such joint share on the younger 
of them coming of age, it wa3 held that a joint application for the 
•execution of the former part will not afford a fresh starting point for 
the period of limitation in respect to an application by one of the 
plaintiffs in execution of the latter part of the decree. 4 

141. Decree partly joint and partly several against several 
■defendants. — A decree passed against several persons may bo partly 
joint and partly several Thus, it may be passed jointly against all 
the persons in regard to a certain matter, while in regard to some 
other matter the decree may bo passed severally against them, 
distinguishing portions of the subject-matter as payable or deliverable 
"by each For instance, a decree may be passed against several persons, 
jointly for possession and severally for costs, specifying the amount 
of costs to ho paid by each. Is such a decree a joint decree or a 
several decree for the purpose of the second paragraph of Explana- 
tion I? On this question, thero is a confhct of decisions. The 
following two views have been expressed on tho question — 

1. Such a decree is a joint decree According to this view, a decree 
13 joint if any one of the reliefs granted under the decree is 
granted against the defendants jointly, oven though some other 
relief may be given against each of the defendants separately 1 

2. In such cases, the decree must be troatod as a joint decree in 
regard to the reliefs granted jointly against the defendants and 
as a decree passed severally against them in regard to the reliefs 
granted against each of them separately. Under this view, if 
the previous application related to a relief granted against a 

(1932) AIR 1932 C.il 869 (870) 139 Ind Ca 3 786, 2 Ion Mohan Gope \ . 
Madhusudan Gope. 

3. (1932) AIR 1932 Cal 869 (870) 139 Ind Cas 786, .Von Mohan Gope v. 
Madh u$udan Gope. 

(1933) AIR 1933 Mad 789 (791) : 115 Ind Cas 963, Mahomed Sahoob Letai 
Sayabu v. Mayamad Animal 
i, (1887) 1887 Bom P J 72, Yaskwantrao v. Knshnabau 

Note 141 

J. (1900) SO Mad 268 (269) 2 Mad L Tim 189, Su&ramama Chettiar v. 


the different sharers their respective shaies, declares certain proporty 
to be joint, it has been held that such a decree is joint and that an 
•application for execution by one of tho parties will save limitation in 
favour of all 8 Tho reason given is that a decreo cannot be joint and 
•several at the same time. 


Lun. 164 
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Article 182 
(Expln-I) 
Notes 141-142 


defendant separately, it would not save limitation in regard to 
any other defendant. But, if such application related to* relief 
granted jointly against the defendants, the application will sire 
limitation for execution in regard to such relief, not only against 
the particular defendant against whom the application wis 
made but also against the other defendants. 5 

Where a relief has been granted by a decree against several 
persons jointly and another relief has been granted by the same decree 
against one of them separately, a previous application against all tie 
jndgment-debiors for execution in respect of the joint relief will ssvs 
limitation in respect of an application for the enforcement cf ti5 
separate relief against the particular defendant against whom it has 
been granted. 3 

142. Several persons becoming entitled to or liable under 
decree after it is passed — Effect of application by or against 
one. — Explanation I only contemplates cases in which the decree, 
vrhen it is passed, is passed in favour of or against more persons 
than one. 1 Hence, where at the time when a decree is passed there 
is only one decree-holder or judgment-debtor bet, subsequently, more 
than one person become entitled to the decree or become liable under 
the decree, the Explanation does not apply. But, in such cases, under 
the terms of clause 5 itself, an application for execution or to tais 
a step-in-aid of execution made by any of the persons entitled to tba 
decree or against any of the persons liable under the decree. W'_I 
save limitation with regard to all of them, provided the apphestws 
is in accordance with law and is made to the proper Court. 

Illustrations a 

1. A sole decree-holder dies. An application for execution 

by one of his legal representatives will save limitation for t— 
benefit of all the legal representatives. 3 

2. A sole decree-holder transfers a part of his decree to acc.her- 

An application for execution by the transferee will save luni.*- 
txon for an application by his transferor also. 3 ______ 

(1937) A I R 1937 Mid 355 (391) : I L R (1937) Mad 616 : 163 Is! Cas & 

(F li). Chtdzmlara A'ador r. JlsnaXaJar. r- , 

2. (1926) AIR 1926 All 440 (144) : 45 All 377 : 94 Ind Cas 961, 

Ssran r Sahu Dharart Ktrti Sara*. 

[See al*> (157C) 25 Sath W B 310 (311). CJ,o*x?4ry E*rtA*' 

t. Eabco Hridcy XaTOin.'] ^ 

3. (1922) AIR 192-2 All 353 (SS9) : 41 AH 166 : 63 led Cm S3 3 . F-s* 

Eat t Dko Texcan. _ T . 

(1937) AIR 1937 Cal 347 (515) : 174 Ind Cas 1*4, Cham Chakra 

UrultWA Hay. 

Note 142 . 

1. (1937) A I R 1937 Ondh 351 (353) : 1C5 Ind Cas 600 : 23 Lack «3. 

SisjlT.miiflcI. . ^ - 

2. (1916) AIR 1916 Mad 919 (919) : 31 Ind Cas 553, MoAj Fa.Vff t. -Vtfrsj 

yaiu^-afci. 

(192s) a 1 R 1923 OndH $0 (32) : 105 Ini Cas Cll : 3 Lack 12'. xt. * 

Alt T. Sajjed lltrta. . 

S (15901 14 Mad 252 (254) : 1 Mad L Jcar 2IC, t. J'J* Ft-.-**- 
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3. A decree-holder assigns different parts of the decree to different Article 182' 

persons. An application for execution made by any of the NotC3 ' 
assignees will save limitation for the benefit of all* 142 — 143 

4. A sole judgment-debtor dies. An application made against one 
of his legal representatives will save limitation against all of 
them.® 

It will be noticed that in illustrations 2 and 3 above the decree 
vests in severalty in different persons Still, an application for 
execution by one of them saves limitation for the benefit of allT 

EXPLANATION 11. ' 

142a. Explanation II. — See Notes 87 to 98, ante. 

MISCELLANEOUS. 

143. Revival of application. — An execution application must 
be deemed to be pending so long as no final order disposing it of 
judicially has been passed thereon A subsequent application m such 
a case for execution will be deemed to be one merely for the 
continuation of the original proceeding. 1 On the other hand, whore a 
final judicial order terminating the proceeding has heen passed on the 
application, it cannot be revived, and a subsequent application for 
execution will be regarded as a fresh application and not as one for 
a revival or continuation of the original proceeding. 3 

4. (1922) AIR 1922 _ 3Iad 129 (130) : C9 Ind Cas 277 : 45 Mad 35, Venkata. 

Reddayya v. Yarakayya. 

(1921) AIR 1921 Mad 415 (417), Venkata Reddayya v. Yaralayya, 

5. (1881) 3 All 517 (519) . 1881 All W N 16, Ram Anuj Sewak v. Hingu Lai. 

(1887) 12 Bom 48 (50), Krishna] i Janardhan v Slarrarrav. 

(1912) 13 Ind Cas 313 (313) (Mad), Adusupalli Venkata Jiao v. Hankurthu. 

Note 143 

1. (1933) AIR 1933 Mad 418 (421) 143 Ind Cas 1 56 Ma.l 490 (FB), Tripura 
Stindaramma v. Abdul Khader 

(1915) A I R 1915 Mad 407 (411): 26 Ina Cas 244, Venkatamma v. 2/anifc- 
kam Nayani Varu. 

(1928) AIR 1928 Mad 971 (971) : 109 Ind Cas 375, Halhkaraja Pudu v. 

Nalla Venkaya. 

(192C) AIR 1926 All 510 (511) : 94 Ind Cas 869, lit. Bitteo v. Kanhaiya- 
lal (Application for execution ordered to bo simply "filed” — Fresh 
u, tfl treated. 9-s oun fat re.voia.1 ) 

(190G) 16 Mad L Jour 503 (504, 505) 1 Mad L Tim 29i, Talapoon Apptah 
v. Ifaram Redd i Rann Reddi. 

(192G) 94 Ind Cas 80 (81) (Cal), Akihoy Kumar v Nairn* Kumar. (No 
fresh execution application is necessary to revive the first application 
which is pending before tbo Court and where there has been no 
dismissal of the original application for execution ) 

(1691) 1894 Pun Re No. 27, Kundan Lai v. Mt. Makhant. 

(1934) AIR 1934 All 4S1 (48G) 5G A11 791 . 148 Ind Cas 1017 (F B), Shim 
Shankar Das v Afu/fi Syed Yusuf Hasan. 

2. (1933) AIR 1933 Mad 418 (421) 143 Ind Cas 1 . 56 Mad 490 (F B), Tripura 
Stindaramma v Abdul Khader. 

(1937) AIR 1937 All 513 (514) 170 Ind C»s 507, Ziladar Singh v. Bnjlal 
Singh. 

(1879) 4 Cal 877 (881) : 3 Cal L R 161 4 Ind Jur 236, Jlurrmath Bhunjo 
v, Chun ilot Ghost 
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Article 162 
Note 143 


The question whether or not an execution proceeding Las been 
finally disposed of so as to be incapable of being revived or continued, 
is a question of fact which has to be determined having regard to the 
facts and circumstances of the particular case. T be form of the order 
passed on the application is not sufficient to determine the question. 
The question is really one of substance and not of form. 3 


Where an execution proceeding is suspended by no act or default 
on the part of the decree-holder, the latter has a right to ask the 
Court to revive and carry through the execution proceeding. 4 The 
leading case on the point is Qamaiuddin Ahmed v. J awahir Lai 1 
In that case an order was made on an execution application dated 
24th of August 1888, to the effect that the property to be sold in 
execution being ancestral, the case should be struck off the file and 
the papers transferred to the Court of the Collector for the comple- 
tion of the sale proceedings. A further order was later on passed 
to the effect that as a fee of Re. 1 had not been paid by the decree- 
holder on account of the order for sale by auction, the case should 
not be transferred to the Collector. More than three years after 
the date of the original application the decree-holder applied for 
the revival of the application. Their Lordships of the Privy Council 
observed as follows : 

“Their Lordships are of opinion that the execution proceed- 
ings commenced by the petition of the 24th August 1888 were 
never finally disposed of and that the application now under 
consideration was in substance as well as in form, to revive ana 
carry through a pending execution suspended by no act or default 
of the decree-holder and not an application to intiate a new one 
Where an order purporting to dispose of an execution proceeding 
finally is made behind the back of the decree -holder without giving 


(1903) 5 All L Jour 622 (625) : 1903 A11WK 253, Safia Begam v. Shum 
Prasad. . 

(1912) IS Ind Cas 160 (160) (Mad), Parry A Co. v. Vadnelu Ptllai. (lo- 
tion. dismissed though attachment continued.) 

(1911) 11 Ind Cas 48 (50) (Cal), Eldar Nath v. Prodyol Kumar (Do.) 

[See also (1881) 1661 All W N 47 (47), Dhola Dat v. Ttilst Singh J 

3. (1916) AIR 1916 All 21 (26) : 32 Ind Cas 1005, Sant Lai v. Sn Netras 

Das. 

(1905) 7 Bom I» R 819 (620, 821), Mahomed Isoof Sahib v. Bodutoff* 
Taheppa. , 

4. (1921) AIR 1921 All 99 (100) : 61 Ind Cas 417 : 43 All 383, Madho Praia* 

v. Darupadt Bibi. . 

(1905) 27 All 331 (333) : 82 Ind App 102 : 1 Cal L Jour 361 : 2 AH L Jou 
397 : 15 Mad L Jour 253 : 7 Bom L R 4S3 : 9 Cal W N C01 . 8 
810 (P C), Qamar-ud-d in Ahmad v. Jaxcahxr Lai. . 

(1921) AIR 1921 Cal 472 (173) : 69 Ind Cas 207, Ajodhya Nath r. Brxnam 
Chandra. _ 

(1923) AIR 1923 Atl 600 (601) : 77 Ind Cas 871, Mahomed Ifadx r. veo 
rrasad. - * Alt 

[See also (1923) AIR 1923 All 471 (172) : 71 Ind Cas 963. Amjad a" 
Khan v, Md. Usman.] _ 

C. (1905) 27 All 331 (339) 32 Ind App 102 : 1 Cal L Jour 391: 2 AH IW” 
397 : 15 Mad L Jour258 : 7 Bom L R 439 : 9 Cal W N 601 . 8 bar 
810 (P C). 
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him an opportunity of being heard, it cannot bo regarded as a judicial 
determination of the proceeding on the merits, and, consequently, 
the proceeding will bo regarded -as pending. -A subsequent applica- 
tion will lie for the revival and continuation of the proceeding so 
disposed of.® 

Where an order is made purporting to dispose of a matter against 
the decree-holder at the request of tho decree-holder or on the 
ground of tho default of the dccrec.holder in carrying on tho 
proceedings, tho proceeding cannot be revived. 7 But, where such an 
order is made in a caso in which the decree-holder could not talc 
further proceeding owing to circumstances beyond his control, the 
order will be regarded as merely suspensory in its nature and a fresh 
application will be regarded as one for the revival and continuation 
of the original proceeding. Thus, whero the execution is stayed or is 
prevented by injunction, or becomes impossiblo to bo proceeded 
with, owing to a claim being advanced to the property which is the 
subject of the execution, or owing to some other obstacle placed by 
the judgment-debtor in the way of execution, and the application is 
"dismissed” or "struck off" or “consigned to the record room,” tho 
order will not be regarded as having finally disposed of the petition, 
and a subsequent application will be regarded as one for the revival 
and continuation of the original proceeding 8 On the samo principle, 

C. (1927) AIR 1927 All IG (17) 100 Ind Caa 692 : 49 All 27G (F B), Chat tar 
Singh v. Kamal Singh. 

(1027) AIR 1027 All 1G5 (167) . 40 All 600 . 101 Ind Cas 110 (F B), Baij 
Hath V. Rant Bharos. 

1. (1013) 20 Ind Caa 5G3 (504) (Lab). Phusa v Surjan 

(1021) AIR 1921 Cal 410 (420) 74 Ind Cas 279, Rajant Bandhu v Eah. 
prasanna. 

(1918) A I R 1918 Cal 332 (332) 45 Ind Cas 712, Mulnapo,e Zammdari Co 
Lid. v Dma Nath Sahu 

(1898) 5 Cal W N 317 (348), Dhuhiram Sr imam v Jojendra Chunder Sen. 


(1915) AIR 1015 All 231 (232) 28 Ind Caa 381, Ibrahimji v. Ilasmuddm 
Khan. 

(1898) 21 Mad 257 (2C0) 8 Mad L Jonr 25, Sun/anarayana Pandaratliar 
v. Gurunada Filial. 

8. (1913) 20 Ind Caa 430 (441) (Cal), Lai Goumdnath v. Bhihar Sahu (Order 
must bo regarded as suspensory though in form final ) 

(1004) 23 Mad 50 (53) 11 Mad L Jour 401 (F B), Suppa Beddiar v Aiudai 
Ammal (Claim.) 

(1937) AIR 1037 All 513 (514) 170 Ind Cas 507, Zitadai Singh v. Brig Lai. 

(1932) AIR 1932 Cil 19 (20) 53 Cal 1113 131 Ind Cas 939, Badha Ballav 
Khan v Penri/ Lall Ghosh (Stay ) 

(1801) 21 Cal 337 (301), Badanta Nath ATittra v. Aughore Bov. (Do.) 

(1875) 23 Suth W R 183 (184), Coo5oo Pyaroo Tuhobildannec \ Syud Naztr 
II ossein. (Claim ) 

(1931) A I R 1931 All 201 (29C) 148 Ind Cts 525, Alt Nabban \ . Ml. AFoti. 
(Injunction.) 

(18S0) 5 Bom 29 (31), Kalyanbhai Dipchand v Glianasham Lai. (Do.) 

(1900) 83 C »1 C89 (092), Guru Deo Narayan Suiha v Amnt Narayan 
Smha. (Do ) 


Atftialo 182 
Note 133 
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Article 182 
■ Note 143 


where the Court purports to dispose of a matter against the decreo* 
holder for bo act or default of his, the order cannot be considered to 
have finally disposed of the application. 9 


(1924) AIR 1924 Mad 178 (179) : 76 Ind Cas 120, Aisamma Ayiss Umma 
v. P. K. Abdulla . 

(189S) 21 Mad 202 (263) : 8 Mad L Jour 18, Sasu-ama Teiar v. Aruh- 
nandum Ptllax. (Stay.) 

(1896) 23 Cal 437 (440), Rudra Mar am Guria v. Pachu Marly • (Claim ) 

(1912) 16 Ind Cas 484 (484) (Mad), Krishna Doss v Mahommtd Mm 
P.orcthen. (Do) 

(1924) AIR 1924 Mad 210 (211) : 47 Mad 176 : 79 Ind Cas 779, Surayya v. 
Venlcataratnam. (Do.) 

(1921) 61 Ind Cas 817 (818) (Lab), Slub Das v. Ram Math. (Do ) 

(1877) 1 AH 355 (357) (F B), Paras Ram v. Gardner. (Do.) 

(1868-69) 4 Mad H C R 261 (262, 263), Ragava Ptshardi v. I'afta Tham- 
brakle. (Do ) 

(1924) AIR 1924 Cal 419 (420) : 74 Ind Cas 279, Rajani Band.hu Challcrjct 
v. Kalt Prasanna Chattcrjee. 

(1903)26 All 156 (159) : 1903 All W N 221, Ruddar Singh v. Dhanpsl 
Singh. . 

(1903) 26 All 140 (143) : 1903 All W N 211, Beni Prasad v. Sarju Prasad 

(1936) A I R 1936 Cal 239 (241) : 63 Cal 57 : 162 Ind Cas C54, Kristo Kamm 
Debi v. Gtrtsh Chundra Mondal. 

(1887) 14 Cal 385 (387), Chandra Prodhan v. Gopi Mohun Shdha. 

(1886) 8 All 545 (548) : 1836 All W N 178, Nandram v. Sttaram. 

(1900) 23 All 13 (20) : 1900 All W N 178, ThaUir Prasad v. Abdul Uvsant. 

(1910) C Ind Cas 537 (539) . 37 Cal 796, Madhabmoni Dasi v. Pamela . 
Lambert. 

(1924) A I B 1924 Pat 570 (578) : 8 Pat 596 : 78 Ind Cas 7CC, BhagtronM 
Koer v Zamir Ahmad Khan. 

. - .. - - - - - - — - M>~«0OS 

in tor 


»ppl>- 


(1922) A I R 1922 All 433 (433) : 65 Ind Cas 78, Ramlakhan Smgh r. 

Meu'a Lai. (Execution proceedings consigned to record room .. 
any default on part of decree-holder and without decision— 
application is really one in continuance of the prior one ) 

(1919) AIR 1919 Cal 1054 (1055) ■ 47 Ind Cas 911, Mohini Mohan Sir her . 

Navadtcip Chandra Biswas. c . 

(1920) A I R 1920 All 174 (175): 42 All 564 : 56 Ind Cas 1006, Bolwant ismj 
v. Budh Smgh. (Execution restrained by injunction.) , 

(1923) AIR 1923 All COO (C01) : 77 Ind Cas 671, Mahammad Uadi v. V" 

(1895) 17 All 425 (427, 428) . 1895 All W N 82, Ldkhmi Chand v. Balia* 
Das (Stayed by injunction.) r n 

(1926) AIR 1926 All 331 (331. 332) : 91 Ind Cas CIS, Giridhartlal v. 

Charan Lai. . w 

(1909) 2 Ind Cas 7G (77) ; 1909 Pun Re No. 45, Mulchand v. Muhamm^ 
(Blocked by claim proceedings.) . Jlu .i 

(1902) 30 Cal 407 (411), Ashrafuddm Ahmed v. Bepin Behan Mu" 
(Attachment released owing to insolvency of judgment-debtor.) 

(1912) 13 Ind Cas 140 (141) (Cal), I?am«trar Smjfc v. Tirpit Singh. ; 
(1935) A I R 1935 Mad SOj (808) : 58 Mad 893- 159 Ind Cus 279 (i 

Am Sahib v. Choi. Ian CheiUar. (Order "possesion obelmciw. l 
(ion dismissed “) 

[But see (1917) AIR 1917 Mad 447 (118) : 33 Ind Ca* *? l \**}‘ first 
palle Venlatappa v. Matam Manjappa. (Dumb** 
application (or non-payment of batta— Subfcquent * r, j, 

ing as otistacle— Second application after removal d o - 
not one lor continuation j] . . 

(1915) AIR 1915 All 410 (411) : 30 Ind Css 677 : 37 All 516, 3 
DurgA Prasad. 
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An order striking off a proceeding is not sanctioned by any rule 
of law. 14 But, nevertheless, Courts very often do pass such orders 
and the question arises as to the effect of such orders A “striking 
■off" of a proceeding may, under certain circumstances, amount to 
a final disposal of the proceeding, in which case the proceeding so 
•disposed of cannot bo revived 11 On the other hand, a proceeding 
may be struck off which has not the effect of finally disposing of the 
proceeding The question depends upon the intention of the Court 
in making the order and the construction of the order itself 12 In 
Puddomonee Dossee v. Boy Muthooranath, tia their Lordships of the 
Privy Council observed that “the striking an execution proceeding 
-off the file in India may admit of different interpretations according 
to circumstances." When a very long time had elapsed between 
the original execution and the date on which it was struck off, 
their Lordships held that it should be presumed that the execution 
was abandoned and ceased to be operative unless the circumstances 
were otherwise explained Where the Court makes an order striking 
off the case “for the present," or the circumstances show that the 
order striking off must have been only a temporary one, the order 
will not be deemed to be one finally disposing of the proceeding 
which will consequently he deemed pending. 18 Similarly, an order 
striking off a proceeding for administrative or statistical purposes, 
is not a final disposal of the proceeding which must therefore be 
•considered pending. 11 

10. (16S4) 10 Til 41C (123), Bisua Sonan Chunder v. Btnanda Chunder Dibtngar 

Adhtkar. 

(1027) A 1 K 1027 All 16 (19) 100 Ind Cas C92 49 All 276 (F D), Chhattar 
Singh v Kamal Singh. 

(1926) A I R 1926 All 109 (109) 91 Ind Cas 1005, Sat Naratn Lai v Ganga 
Jal 

(1887) 10 Mad 270 (271), Aluar Ayyangar v Seshammal. 

(1872) 17 Sulh \V R 219 (220), Ehoob Lall Singh » Toolset Singh 

11. (1879) 1 Cal 877 (881) 3 Cal L R 161 • 4 Ind Jur 236, Hurronath Bhunjo 

v CAunnt Lall Ghose. 

12 (193G) A I R 1936 All 820 (823) : 166 Ind Cas 106 (F B), ZId. Taqt v. Baja 

12a (1873) 20 Suth W R 133 (136) 12 Beng L R 411 . 3 Sar 26S (P C) 

13 (1893) 21 Cal 387 (391), Batkanta Nath lltttra v Aughore Nath Bose. 

(1923) A I R 1923 All 471 (1J2) 71 Ind Cas 963, Amjad Alt Khan v. 


(1891) 16 Bom 291 (302), Damodar Agashe t. Balshastm 

(1931) AIR 1931 All 453 (160) 133 Ind Cas 3IC, Prem Nara\n v. Ganga 
Bam (Struck oil ‘‘for the present *’) 



(1930) AIR 1930 Mad 823 (329) 118 Ind Cas 769, Subraviania Chettiar t. 
•dnjappa Asan 


Article 182 
Note 143 
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Article 182 Even where an execution proceeding is properly disposed oE by a. 

Note 143 final order, it may bo revived, where, for some reason not due to any 
default or neglect on the part of the decree-holder, it subsequently 
turns out that the order is untenable, inoperative or ineffective. 1 ^ 
Thus, where property i3 sold in execution, the decreo is satisfied ami 
the execution struck off or closed, but the sale is subsequently set 
aside at the instance of the judgment-debtor, it has been held that 
the decree.holder can apply for the revival and continuation of the 
earlier proceeding. 15 

^Vhere the circumstances are such that the decree.holder can ask 
for a revival of an earlier proceeding, even an application, in form 
one for execution, will be considered to bo one for revival or continu- 
ation of earlier proceeding. 18 Eor all intents and purposes there w 
not much difference between revival and continuation of tho former 

application. Th- »- 1 * '* . ” It is, hovsevm 

(1009) 3 Ind " . Pulti Kottaya. 

(Order 

14a (1033) AIR 1933 Mad 418 (422) : 143 Ind Cas 1 : 5G Mad 490 (F B), Bd* 
Tripura Sundaramma v. Abdul Khader . 

15. (101 C) AIR 1916 Cal 303 (399, 400) : 32 Ind Cas 699, Krishna Prasad Stngh 
v. Matiehand. , , 

(1930) AIR 1930 Cal 329 (332) : 67 Cal 860 : 126 Ind Cm 263. Akshoy 

v. Abdool Khalak 

. ' Uuq v. Ileajudd'n. 

Fat 829, BadhaUthun 

(IS ' Cas 707 : 10 Low Bur Rut 81, 

(1 Cm 89 : 2 Pat L Jour 115. HI. 

our 815, Diharital 


, Khair-un-ntssn r. 
in execution ot m* 


decree, purchases property as belonging to judgment debto 
is made to pay in a suit by tho real owners of tho property, 
subsequent application for execution is not a revivor or eon 
nuation of the previous ono which resulted in tho abortive » w 
(1918) AIR 1918 All 401 (402) : 45 Ind Cas 631, Simdnr JT/oM- 


182.U 

16. (1927) AIR 1927 All 16 (18) : 100 Ind Cas C92 : 49 AH 27C (F B), Chhattar 

Singh v, Jvomnl Singh, _ j, v 

(1922) A I R 1922 All 433 (433) : 65 Ind Cas 78, Ham Lakhan S i«J* 

."’i *””* " ■ . ut 

■ . , . • y.Syud A'drir 

(1921) A I It 1921 Oadh 31 (31) : 26 Oudh Cas 206 : 80 Ind Cas 775, Akhtar 
Kuuntn v.Qudrol. Ih. . . „ .... n,r. 

(1914) AIR 1911 Oudh 430 (432) : 17 Oudh Cas 169 : 25 Ind Cas ICO. t'ir 

dharx Lai v. Damndar Don. .i,- 

(S« alto (1921) AIR 1921 Fat 307 (3f,9) : 72 Ind Cas PC2, Dharona 
Singh r. Ham Praxai Xarain fiaftm-) 

17. (1933) AIR 1933 Mad 413 (123) : 143 Ind Cas 1 : 60 Mad 490(r 

Suni.irrintmfl v. Abdul Khader, 
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necessary before an application can be considered to bo one for the 
revival or continuation of the previous proceeding, that the subsequent 
application must be of tho same nature as the previous one. It must 
be for the same relief and against the same persons. Where the 
character of the subsequent application is different from that of the 
prior one in the above particulars, the later application will not be 
regarded as one for revival but as a fresh application. 18 

An application for revival or continuation of a previous proceeding 
is not governed by this Article, 19 but by Article 181 which 19 a 
residuary Article governing all applications not provided for elsewhoro 
in tho First Schedule.* 9 It was held in the undermentioned 

IS. (1918) AIR 1918 Mad 419 (149) : 43 I ml Cas 122, Thvagrayan v. Kannu* 
swami VMat. 

(1834) 7 Mad 595 (596, 597) : 8 Ind Jur C13, Ttrasami v. Athi. (First 


(1923) A'l R 1923 Cal 572 (574 . 575) 76 Ind Cas 455, Ragendr a v Abdul 
(1932) AIR 1932 All 273 (278) 54 All 573 133 Ind Cas 583 (F B), Gobar- 
dhan Das v. Dau Dayal. 

(1883) 7 Bom 293 (296), Krishna ji Raghvnath Kothavle v. Anandrav Ballal 
Kolhalar. 

(1695) 18 All 9 (11) : 1895 All W N 133, Ear Sarup v. Balgobvid. 

(1912) 14 Ind Cas 172 (173) 84 All 396, Khetpal v. Til am Smgh 
(1924) AIR 1924 Pat 3G7 (369, 370) : 72 Ind Cas 862, Dharoliar Singh v. 
Earn Prasad Narayan Sahau 

19. (1912) 14 Ind Cas 264 (265) ' 36 Mad 553, Stibbachanar v. Muthuiccram 

PiUai. 

20. (1934) AIR 1934 All 294 (296) : 148 Ind Cas 525, Ml. Nabban Began, v. 

Ut. Molt Began 

(190G) 28 All 651 (653) 1900 All W N 152 3 All L Jour 845, Bihar i Lai 

Missr v Jagarnath Prasad 

(1893) 6 All 23 (24) 1883 All W N 181, Basant Lai v Batul Bill 
(1883) 5 All 243 (215) 1883 All W N 8, Jlaghubans Gir v Sheosaran Gtr. 
(1931) A I R 1931 All 458 (160) 133 Ind Cas 316, Prem Naiaxn v. Ganga 

Bam. (Assumed ) 

(1880) 5 Bom 29 (35, 37), Kalyanbhat Dtpchandbhai v Qhantham Lai 
Jadunathjt, 

(1930) AIR 1930 Cal 329 (332) 57 Cal 860 • 120 Ind Cas 2C8, AKshoy 

Kumar P.oy v Abdul Kader Khan 

(1913)20 Ind Cas 439 (441) (Cal), Lai Gabmd Nath Shah Deo v BhiKar 
Sahu. 

(1911) 11 Ind Cas 972 (973) (Cal), ShetUi Mahomed v. William Alfred 
Thomas 

(1925) AIR 1925 Mad 981 (9S1) 88 Ind Cas 201, Mangamma Nayaluralu 
V. Ramdasappa. 

(1924) AIR 1924 Mad 210 (211) 79 Ind Cas 779 47 Mad 17C, Manyam 


[But see (1910) G Ind Cas 537 (541) 37 Cal 796, iladha itoni Dassi 
v Pamela Lambert. (There is no rulo of limitation appli- 
cable ) 

(1878) 3 Cal L R 201 (203), Golam Sahu v Chutterbhooj PatucK 
(1909) 1 Ind Cas 811 (343) (Cal), Abdul Khayar v Reasuddm. (Ques- 
tion of limitation dees not an«e )] 


Article 182. 
Note 143 
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Article 182 
Notes 
143-146 


cases 21 that the starting point of time under that Article for an 
application for revival and continuation of a pending proceeding 
accrued day by day. 

On the other hand, in the cases cited below 23 it has been held 
that where the execution has been arrested by some obstacle for 
which the decree-holder is not responsible, time for application for 
revival will begin to run from the date when the obstacle is removed. 

144. Onus. — -The burden of proving that an application for 
execution is not time-barred is on the applicant. 1 But where prime 
facie it is within time, it is for the opponent to show bow it is not 
within time. 2 It was held in the undermentioned case 8 that thoonwj 
of proving that the previous application was in accordance with 
law was also on tho applicant. A contrary view, namely that the 
presumption is that an application is in accordance with law and 
that the onus of proving that it is not so is on the judgment-debtor, 
has been takon by the High Court of Madras. 4 

145. Local or special law. — A special or local law may 
prescribe a period of limitation for an application for execution 
different from that prescribed by this Article. In such cases, it 13 
the period prescribed by such local or special law that will govern 
tho application. See Section 29, ante. 


146. Effect of bar of limitation. — Tho effect of not filing a" 
execution application governed by this Article within the time 
prescribed by it is to render the decree or the order inoperative and 
unenforceable thereafter. 1 No Court can be called upon to take action 

21. (1907) 31 Mad 71 (73, 76) : 18 Mad h Jour 4G : 3 Mad L Tim S29,Chalaeadi 

Kotsah v. Poloon Alamellammal. 

(1925) AIR 1925 Mad 152 (152, 153) : 81 Ind Cus 897, Pullaya Krishna?!* 
Shanbaga v. Puttannayr/a. 

(1912) 14 Ind Cas 2C1 (265) . 36 Mad 553, Sulba Chariar v. Muthiveeram 
PtUax. r 

22. (1914) A I II 1914 Oudfa 430(432) : 27 Oudh Cas 169 : 25 Ind Cas ICO, vn 

dhart Lai v. Damodar Das 

(1934) AIR 1934 All 294 (29G) : 148 Ind Cas 525. Hit. Kabban Begam • 
31 1. Mots Be gam. (A I R 1927 AH 1G (F B), Followed.) 

(1927) AIR 1927 All 802 (803) : 100 Ind Cas 790, 311. Basanti *. £» r<w 
Mai Ilardit Hat. , 

(1920) A I R 1920 All 174 (175) : 42 All 5C4 : 50 Ind Cas 100G, Datva 
Singh v. Budh Singh. , _ . r 

(1926) A I R 1920 All 409 (410) : 91 Ind Cas 1005, Sat h'arain LOi • 


Uangajal. 

Note 144 J T _ 63 , 

1. (1931) AIR 1931 Sind 160 (1C1) : 131 Ind Cas 1182 : 35 Sind u « '• 

Yolkart Brothers ▼. Achrajram. 

(18C6) 5 Suth W R Mise 20 (20), Bkarut Singh v. Sadut Mi • _ 

2. (1913) 19 Ind Cas 49J (485) (Uh), Fateh Chand v. Mt. 3ltngh\ Dai. 

3. (1931) AIR 1931 Sind ICO (101) : 131 Ind Cas 1182 : 25 Sind L R *>- • 

kart Brothers v. Achrajram. .. . r>m- 

4 . (1926) AIR 1920 Mid 321 (322) 92 Ind Cis 709, Trustees, raraKias 

neons i. Venkataehalam Yadhyar. 


Note 146 

1. ( 1868 ) 10 Suth W R 215 (215) : 14 I'eng I> R 


371 (Note). Bam Soondur 


Tetcaree v. Sreenath Deirasi. 
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on such a decree, 5 even under its inherent powers 3 Nor can such a 
decree be revived by any subsequent proceeding taken by the decree- 
holder* and it is immaterial that such proceeding is bona fide, 6 or 
is permitted by the Court by inadvertence or is not opposed by the 
judgment -debtor. 6 

A decree-holder whose rights are barred cannot revert to the 
position which he held prior to the institution of the suit and bring 
a fresh suit on the same cause of action 7 Such a suit would be 
barred on the principle of res judicata. This bar, however, will not 
apply where the subsequent suit is based on a cause of action arising 
subsequent to the date of the decree. 8 

If the execution of a decree against several judgment-debtors is 
time-barred as regards some judgment-debtors, it does not thereby 
become necessarily time-barred against others. 9 

147. Bes judicata as applied to questions of limitation in 
-execution proceedings. — See Noto 19 to Section 3, ante. 


(I860) 6 Cal 891 (897) . G Cal L R 437, Shumbhoonath Shaha v. Ouruchurn 
Lahtri 

(1925) AIR 1925 All 6 (S) • S3 Ind Cas 1033, STd. Abdul Rahim Khan v. 
Ram Bharos. 

(1893) 1833 All \V N 165 (165), Sahtbzadi v. Az ta Bill. 

(1867) Ajjra F B 78 (81) (1871 Edition p. CO), Itamjeewun Rat v. Deep 
Karain I?ai. 

(190G) 33 Cal G79 (G82), Oman Shethh v. Ualalun Sheilh. 

U (1899) 1 Bom L R 81 (86), Krishna Timmabhatta v ft that Oovmd Bhat, 

3 (1935) AIR 1935 Rang 4CC (471) 13 Rang 595 . 159 Ind Cas 915, 

K P L S S Chettyar Official Receiver, Ramnad 

4 (1SC6) C Suth W R Misc 118 (1181, Litchmun Suhoy v Bhuguan Chunder. 
(1916) AIR 1916 Mad 72S (729) 30 Ind Cas 707 39 Mad 923, Varadaraja 

iludah v Murugesam Pillax 

Bhagican v. Dhcndi. 

lar v Asseemooddecn Sirdar, 
Grtja Kant Lahiry 

■ 23 Ind Cas 619, Chandri Abdul 



5. (1879) 4 Cal 703 (709), Idungol Prasliad Dickit v Shama Kanto Lahory 

Ghowdhry. 

6. (1868) 9Suth W R 390 (390, 391). Ram Dhun Roy v. Khagnh Abdool Gun nee. 
(1SS0) 5 Cal 891 (897 J C Cal L R 437, Shumbhoonath Shaha v Gurtieftiirn 

Lahtrt 


8. Bee Notes 33 to 40 to S. 11 of the Authors' Civil Procedure Code. 

9. (1909) 1 Ind Cas 18 (49) (Lah), Bauvvm Lai v. AWul Guffier. 


Article 182 
Rotes 
146—147 
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Article 183 1 8 3 .* To Twelve When a present right to enforce 

enforce a years, the judgment, decree or order 

judgment, de - - accrues to some person capable 

cree or order of releasing the right: 

of any Court Provided that when the judg- 

e s t ablished ment, decree or order has been 

by R o y a 1 revived, or some part of the 

Charter in principal money secured there- 

t h e. exercise by, or some interest on such 

of its ordi- money has been paid, or some 

nary original acknowledgment of the right 

civil jurisdic- thereto has been given in 

tion, or an writing signed by the person 

order of His liable to pay such principal or 

Majesty in interest, or his agent, to thy 

Council. person entitled thereto or his 

agent, the twelve years shall 
be computed from the date of 
such revivor, payment or ac- 
knowledgment or the latest oi 
such revivors, payments or 
acknowledgments, as the case 
I may be. 

S ynopsis 

1. Legislative changes. 

2. Scope. 

3. Application by notice of motion : when 

deemed to be made. 

4. “Enforce.” 

5. “Established by Royal Charter." 

6. “In the exercise of its ordinary original 

civil jurisdiction." 

7. Order of His Majesty in Conncil. 

8. Starting point. 

9. Person capable of releasing the right. 

10. Revivor. 

_ 11. Acknowled gments an d payments. _ _ 

$ Act of 1877, Article 180 

Same as alove. 

Act of 1871. Article 169 

Same as above eicept that the word* “or an order of Ills 

Majesty ia Council" were alemt. 

Act of 1859 

No corresponding provldon. 
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Other Topics 

Application for final or personal decree in mortgage suit— Article not 

applicable ... ... ... ... See Note 4, Pts. Sa, 4 

Application tor restitution as a result of order ot His Majesty in 

Council ... ... ... . See Note 4, Pt, 6, 7 

Application tor transmission ot decree does not amount to rci ivor 

Bee Note 10, Pt. 7 

Article not controlled by Section 48, CPC. ... Sec Note 2, Pt. 8 

Article 1G2 and this Article — Difference ... See Note 2, Pts 1, 3 , Note 4, Pt. 1 
Order recognizing assignment of decree ... ... See Note ID, rt. 11 

Revivor of decree against one judgment-debtor inoperative against others ... 

See Note 10, Pt. 12 

Sections 0, 7 and G— Not applicable . . ... ... See Note 0 

1. Legislative changes. — Section 19 of tbo Act of 1859corres. 
ponded to this Article but did not contain the expressions “in the 
'ixercise of its ordinary original civil jurisdiction'* and “or an 
order of II is Majesty in Council " In view of the absence of the 
former expression, it was held in a number of cases, 1 that the execu- 
tion of decrees etc , of a Chartered High Court passed in the exercise 
of its appellate jurisdiction also would bo governed by Section 19 
referred to above. A Full Bench of tho High Court of Calcutta, 2 on 
the other hand, held that Section 19 was never intended to apply 
and did not apply to decrees etc., passed by Chartered High Courts 
in the exercise of their appellate jurisdiction. In the undermen- 
tioned case* their Lordships of the Privy Council observed that the 
preponderance of authority in India* a was in favour of the proposi- 
tion that the execution of the decrees of the High Court made on 
its Appellate Side was subject to three years’ rule of limitation, and 
that the nigh Courts, though unquestionably “Courts established by 
Boyal Charter” in the broad and genet al sense of the term were not, 
when exercising their appellate jurisdiction from the moffusil Courts, 
•such Courts within the meaning of tho Act of 1859. 

The Act of 1871 gave effect to this Mew by inserting in Article 
169 thereof, corresponding to Section 19 of tho Act of 1859, the 
words “in the exercise of its ordinal y original civil jurisdiction ” 
But this Article also, like Section 19 of the older Act, did not 
contain tho expression “or any order of His Majesty in Council ” The 
Article 183 — Note 1 

1. (16G7) 8 Suth W R 2G7 (2G8), Ishan Chundcr Choudhry v. Jvgodishureo 

Chowdhrtun. 

(1867) 8 Suth \V R 470 (472), Ktsktn Ktnhur Ghose v Buroda Kant Boy 
(1870) 14 Suth W R 288 (280) G Beng L R 52, Chowdhry XValnd Ah v. 

Slullich Enayat Ah 

2. (1871) 1G Suth W R F B 1 (G) 7 Beng L R 701 (F B). Bam Churn Bysach v. 

Luddite Kant Bom id. . 

3. (1872) 14 Moo Ind Apr 4G5 (484) 10 Beng L R 101 . 17 Suth W R 292 2 

Suther 5G1 3 Sar G2 (PC), Ansfo ATmlwr Roy v. Bajali Burroda- 

caunt Boy 

Sa See (1674) 21 Suth \Y R 301 (391), II urbans Lai v Sheo Xaram Singh 
(1871) 16 Suth W R F B 1 (6) 7 Beng L R 701 (F B). Bamdiuran Bysach v. 

Luchhee Kant Bomich. 

(1870) 5 Mad II C R 215 (218), Arunachalla Thudayan t Vf/Mdayan. 


Article 183 
Note 1 
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Article 183 
Notes 
1—2 


absence of these words both in the Act of 1859 and in the Act of 
1871 gave rise to a difference of opinion as to the period of limitation 
applicable to the execution or enforcement of orders of Her Majesty 
m Council. In the undermentioned case 4 it was held that applications 
for such enforcement were governed by the three years' rola of 
limitation governing execution of decrees in general, while in a later 
Full Bench decision 6 it was held that there was no limitation at all 
applicable to such cases. In this state of circumstances, the words 
"or an order of Her Majesty in Council” were added to Article 169 
by Section 21 of the Privy Council Appeal Act (VI of 1874). Article 
180 of tho Act of 1877 repeated Article 169 of the Act of 1871 as 
amended by Act VI of 1874. There 13 no difference between the 
present Article and Article 180 of the Act of 1877. 

2. Scope. — This Article applies to applications to enforce a judg- 
ment, decree or order of a Chartered High Court in the exercise of 
its ordinary original civil jurisdiction, or an order of His Majesty 
in Council. Article 182 ante, applies to the execution of the decrees 
of Civil Courts not provided for by this Article. Tho two Articles 
provide different periods of limitation for execution of decrees and 
the difference is made to depend solely on the character of the Court 
which passed the decree. Limitation therefore depends not on the 
character of the Court to which a decree is sent for execution, hut 
on the character of the Court which passed it. Thus, when a decree 
of a Chartered High Court passed in its ordinary original cml 
jurisdiction is transmitted for execution to a moffusil Court, the 
limitation applicable is twelve years under this Article and not three 
years under Article 182. 1 

When an award is filed under Section 15 of tho Arbitration Act; 
it is not only to be enforceable a9 if it were a decree in general, bn,, 
having been filed in a particular Court it is to bo enforcea ble as n ^ 

4. (1865) 4 Suth W R Miso 10 (11), Dr. Alexander Wtse v. Jujgobundoo Baba). 
(1881) 7 Cal C20 (622, C27) : 9 Cal L R 402 : 4 Shorn* L R 211, Copal 

Deo v. Joyram Tewary. (Case under Article 167, Limitation Ac o 
1871 — 'Appeal' includes appeal to the Privy Council and ‘Appy 
Court' includes tho Judicial Committee of tho Privy Coancil ) 

(1879) 2 All 763 (761), Namngh Das v. Naraxn Das. (Ca «0 under Articl# 
179 (2) of Limitation Act of 1B77.) 

3. (1866) C Suth W R Miso 69 (70) : Bang L R Sup Vol 506, Anund^ l" 
Dossee v. Poorno Chunder Dai. 

Note 2 

1. (1890) 17 Cal 491 (497), Ttncowrie Dawn v. Debeudro Xalh MooUrjee. 

(1896) 21 Cal 478 (190, 491), Jogemaya Datsi v. Thackomoni Dassi. * 
(1909) 81 Mad 24 (27) : 17 Mad L Jour 411 : 3 Slid L Tun. 19. 

3f tidal tar v. Panehanada Ptllat . 

(1911) II Ind Cas 635 (637) : SC Mad 103, Krishna Doss v. Ala 
(1929) AIR 1929 Ring 317 (317) : 111 Ind Cas C71 : 6 Ring 666. 

.Vohamed v. Mahcmad Xoor J lahomed. (Dcerro of Chief Coan 
Lovicr Burma ctocuted by Rangoon High Court— Limitation o 
cution U governed by Article 192 and not by Article 163.) 

(1919) AIR 1919 Lab 95 (9C) : 19 Ind Cas 9*2. Kanjt Mel r. Kidar - 
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■were a decree of that Court. When such award is filed in a Chartered 
High Court, this Article will govern its enforcement. 2 

The Article does not refer to Section 48 of the Code of Civil 
Procedure as Article 182 does, and is not in any way controlled by 
it. 8 This is also made clear by clause (b) of Section 48 sub-section 2 
of the Code which expressly exempts this Article from its operation. 

3. Application by notice of motion : when deemed to be 
made. — Under the English practice, certain applications have to be 
made to the Court upon a notice of motion. Such notice is given by 
the solicitor for the party who wishes to make the motion to the 
solicitor for the opposite party stating that the Court will be moved 
on a particular day at a particular time. 1 In In re An Arbitration 
between Gallop and the Central Queensland Meat Export Co , 2 it was 
held by Denman, J., that the notice of motion, i. e the service of 
such notice on the solicitor for the opposite party, must be treated 
as an application for the purposes of limitation In this country also, 
certain applications id the High Courts have to be made upon notice 
of motion. But the procedure in such cases is that a party prepares 
a notice id the prescribed form and submits it along with a copy 
thereof to the Bench Clerk or Assistant Registrar or other officer for 
insertion of the return day and signature by him. The original and 
copy are then sealed with the seal of the Court and the copy returned 
to the party who then serves it on the opposite party or his pleader. 8 
It has been held by the High Court of Bombay, following Gallop's 
case, 2 that the filing of the notice of motion m the proper office of 
the Court for signature and seal is an application for the purposes of 
limitation 4 

The High Court of Calcutta, on the other hand, held in Ehettra 
Mohan Singh v East Nath Seth, 6 that the mere issue of a notice of 
motion calling upon another to attend a Judge in Chambers on the 
hearing of an application is not sufficient to save the application 
from being barred if the hearing of the application comes on after 
time. That case was followed by the same High Court in Htnga 

2 (1027) AIR 1027 Cal 653 (855) 10 1 Ind Cas 803 65~ Cal 499, Belvedere 
Jute Mills Ltd v. Hardwanmull tt Co. 

3. (1882) C Bom 258 (260), Mayabhai Prembhai v Tnbhuvandas Jagjnan * 
das 

(1893) 20 Cal 551 (557), rutleh Ear am Chowdhry v. Chundrabati Choa- 
dhraim 

(1834) 7 Had 510 (545), Oanapathi v Balasundara. 

(1909) 1 Ind Cas 1C8 (171) 36 Cal 543, Jogendra Chandra P.oy v. Shamdas. 

Note 3 

1 See 0 52 Rr. 3 to 10 of the Rules of the Supreme Court, 1883 and Form 18 

of Appendix B thereto. 

2 (1890) 33 W R (Eng) 621 (621) 59 L J Q B 460 25 Q B D 230 62 L T 

834. 

3 Seo 0 13 Rr 1, 2, 7 and 8 of the Original Side Rules of the Madras High 

Court. 

4 (1924) A I R 1924 Bom 8G (39) 47 Bom 764 SC Ind Cas 440, renUpaiya 

v. V,umitljr. 

6. (1893) 20 C.il 899 (902). 


Article 183 
Notes 
2-3 



2621 


EXECUTION OF HIGH COURT DECREE 


Article 483 
Notes 
3-4 


Bibi v. Manna Bibi , 6 and it was held that even the service of the 
notice of motion on the opposite party would not prevent time 
running. In neither of the two cases above mentioned was Gallop’* 
case referrod to, and on this ground it was held by a single Judge of 
tho same High Court in the undermentioned case 7 that the seriice 
of the notice of motion on tho opposite aide is an application for 
purposes of limitation, whatever may be tho view as to tho effect of 
the issue of a notice of motion. 

In Kutlayan v. Mannanna Ellappa , 8 where a notice of motion 
was issued and served on the same day on tho opposite party, it was 
held by tho High Court of Madras, dissenting from Khettra Mohan's 
case and Htnga Bill’s case (supra), that tho application must he 
deemed to have been made on tho date of tho issue of tho notice of 
motion. It was further hold that this would bo so even though tho 
affidavit supporting the application was sworn to only Iator. 

In tho undermentioned case, 9 where a tabular statement under 
Older 21 Rule 11, Civil Procedure Code, was filed in Court within 
time, it was held by Costello, J., that that amounted to tho mating 
of an application. His Lordship also doubted tho correctness of the 
two earlier cases of tho Calcutta High Court as to the issue ol » 
notice of motion not being a valid application for tho purposes of 
limitation. 


4. “Enforce.” — While Article 182 refers to tho execution of 
a decree or order of any Civil Court, this Article refers to the 
enforcement of a judgment, etc. The words “to enforce” ft™ wider 
than the words "to execute" and should be interpreted as 
to "to givo full effect to." 1 They are not limited to realization by 
execution, and even if a proceeding is not strictly in execution bu 
is a form of judicial relief under the decreo, it would still como 
within tho meaning of the expression "to enforce a decree.' 
where in a mortgago decrco tho decroo-holder makes an npl’licati 
praying that ho may ho at liberty to add a person ns party defondan 
to the suit and that therefore ho may bo at liberty to proceed v 
sell j>ropcrtics pursuant to tho decrco, tho application will bo occ 
"to enforce a judgment’' within tho meaning of Article 183. 1 But an 
application for an order for transmission of execution to ano f 
Court is not ono for execution and cannot savo limitation. 1 * 

C (1903) 31 Cal ISO (151) : 8 Cal W N 07. _ r 

f T t> T -’ "-I 707 : 00 Cal HOC, Jiutntnira 

' ■ ider Article IGG J 


« ■ . 115 Xnd Cm 63, 

Ainv lltptn Hehan XMur. 

1. (1923) A 111 1929 All 293 (291): 30 All 7C7 : 112 Ind Cos 67 0. Soho* 

Villi T. v.ujnath Dot. , r.l w. 

(1922) AIR 1922 All 233 (210) : GG Ind Cm 545 : 41 All 553, BtrJ 

Dj$. „ . „ e . f at 

2. (1911) 11 Ind Cas 013 (915) : S3 Cal 919, Amloo'. Chttnd ratal t. 

Chundcr Slulerjt*. , . j m. T. 

2a (1939) A I R 1939 Uh 110 (111) : <1 Pat h Jcnr 105, Vujhnath 
IVm 75am Offal Vohtt 1 lam. 
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Where a preliminary mortgage decree has been passed by the 
Original Side of the High Court, an application under Section 09 of 
the Transfer of Property Act for an order absolute was held to be 
■one to enforce the judgment within the meaning of this Article. 3 
But these decisions were given with reference to the law as it stood 
before the Civil Procedure Code of 1908 was enacted. Having regard 
to the form of the decrees which aro now passed in mortgage suits, 
and having regard to the terms of Order 34 Rule 3 sub-rule 2 of 
the Code, an application for a final decree cannot be said to be an 
application to enforce the preliminary decree and such an application 
will be governed by Article 181 and not by this Article 34 An 
■application for a personal decree under Order 34 Rule 6 of the Civil 
Procedure Code is an application for a new decree in the suit and 
not an application for enforcing a judgment or decree Article 181 
■and not this Article applies to it. 4 

An application against the sons for execution of a Privy Council 
decree against the father for costs is governed by this Article and 
limitation commences to run from the date of the decree 6 

There is a difference of opinion as to whether an application for 
restitution as a result of an Order of His Majesty in Council is one 
to enforce the Order in Council within the meaning of this Article. 
According to the High Court of Allahabad, this Article applies to such 
applications.® A contrary view has been hold by the High Court of 
Patna. 7 

6. “Established by Royal Charter.” — The Suddar Court which 
had been established before the Soprcme Courts m India was a Court 
not established by Royal Charter, and Section 19 of the Act of 1859 
■was held not to apply to the enforcement of decrees of that Court 1 

8. (1914) AIR 1914 P C 150 (153) 42 Cal 776 42 Ind App 88 27 Ind 

Cas CS3 (r C), Munna Lai Parruck v Sarat Chunder Mukerji 

(191G) AIR 1916 Mad 288 (289) 29 Ind Cas 237 39 Mad 544, Mohamad 
Sustain Sahib v. Abdul Kareem Sahtb, 

3a (1935) AIR 1935 Rang 239 (210) 13 Rang 325 157 Ind Cas 784, J|f. A. 
L. H. Chethar Firm v. Mating Po Ilmyin 

A. (1925) AIR 1925 Cal 834 (83G, 815) 52 Cal 828 89 Ind Cas 1 (F B), 

Francis Higgins Pell v. Mmne Gregory. 

(1935) AIR 1935 Rang 187 (188) 13 Rang 305 156 Ind Cas 701, Chocka ■ 
Ungam v Mating Tun Tin. 

5 (1932) AIR 1932 Pat 261 (2G4) 11 Pat f!5 139 Ind Cas 397, Chandra 
Chur Deo v Mt Shyam Human. 

•C (1922) AIR 1922 All 238 (239) 44 All 555 CC Ind Cas 545, Bit] Lai v. 
Damodar Das. 

(1928) AIR 1928 All 293 (294) 50 All 707 112 Ind Caa 876, Sohan Btbi 
v. Baijnath Das 

(1921) Cl Ind Cas 800 (807) (All), Madhusudan Das v. Bn] Lai. 

7, (1927) AIR 1927 Tat 203 (208) G Pat 252 102 Ind Cas 614, J ugal 

Kishore v. Homeshuar Singh 

Note 5 

l. (1869) 12 Sutli Vf R 343 (343), ITuto* Pershod Boy CJiotrdhry s. tfonicfc 
Lushkur. 
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But the Supreme Court was established by Koyal Charter and the 
enforcement of its judgments was held to be governed by Section 19 
of the said Act.* ' 

By Section 164 of the Companies Act) 1913, the District Judge has 
the same jurisdiction and the same powers as the High Court. Sat 
it cannot be said that the District Judge becomes, by virtue of that 
Section, “the High Court” for the purpose of enforcing a payment 
order under the said Section. This Article therefore does not apply to 
the enforcement of snch an order. 3 


6. “In the exercise of its ordinary original civil jurisdic- 
tion." — This Article applies only to judgments, decrees and orders 
of the Chartered High Courts in the exercise of their ordinary 
original civil jurisdiction. Ordinary jurisdiction embraces all such 
as is exercised in the ordinary course of law and without any special 
step being necessary to assume it, as opposed to extraordinary 
jurisdiction, which the Court may assume at its discretion upon 
special occasions and by special orders. 2 A judgment ordered to bo 
entered up under Section 86 of the Indian Insolvency Act is a 
judgment passed by the High Court in the exercise of its ordinary 
original civil jurisdiction.* 

The words "original jurisdiction” clearly exclude appellate juris- 
diction. The enforcement of judgments etc. passed by the High 
Court in its appellate jurisdiction is therefore not within this Article. 


7. Order of His Majesty in Council. — Before the decision of 
the Full Bench in Luchman Prasad v. Kishan Prasad , 2 there was 
a difference of opinion as to whether the Article applied to the 
execution of Orders in Council passed in cases decided by the High 
Court in its appellate jurisdiction. It was settled by the Full Bench, 
referred to, that where an order of Her Majesty in Council modifies, 
alters or confirms the decree of the High Court, whet her passed in 

(1869) 12 Suth W R 73 (73), Thaloor Dots Gossan v. Kashre Nath 
dul 

2. (1602) 1 Mad H C R 201 (205), Coultroup v. Smith, 
i (1938) AIR 1936 Lnh 3C8 (368), Parma Lai Jam v. Jam Danh of 
Ltd 


Note 6 

1. (1889) 13 Bom 520 (533) : 16 Ind App 156 : 13 Ind Jur 251 : 5 &*r <0° 
(P C), Candas Narrondas Natnahu v. C. A. Turner. 

2 (1887) 11 Bom 133 (152), In the matter of Candas Narrondas. 

West, « 400 

(1889) 13 Horn 620 (533) • 1C Ind App 150 : 13 Ind Jur 251 : 5 1* 

(PC), In the matter of Candas Narrondas Nocivahu v. O. A 


net. r . 

(1905) 33 Cal SCO (5C4) 0 C-il W N 952, Annoda Prasad x. Ncbo • 
Hoy. (Per Sale. J —Though the High Court demises a 
diction under the Insolvency Act, tlio Jligh Court nevertheless esew 
it os a part o( the ordinary jurisdiction with which it is vested J 
3 (1874) 21 Both W R S91 (891), Ifurbunt Loll v. Skeo Naratn Sm}h. 


Note 7 

1 (1882) 8 Cal 218 (123) 10 Cal L R 425 4 Sbome L R CC1 (F 10 
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its original or appellate jurisdiction, that order is the paramount 
decision in the suit and its enforcement is governed by this Article. 

See also the undermentioned cases 2 to the same effect. 

But when the Privy Council dismisses an appeal for want of 
prosecution, there is no final decree or order of His Majesty in 
Council as the matter of the suit is not judicially dealt with and 
the order cannot be regarded as an order adopting or confirming the 
decision appealed from. When such an order is made, the only decree 
capable of execution is the decree appealed from and if it has been 
passed by the High Court in its appellate jurisdiction, the enforce- 
ment of such decree is not governed by this Article. 3 The same 
principle will apply where the appeal before the Privy Council is 
withdrawn without further prosecution. 4 

Where the preparation of a final decree was a purely ministerial 
act to enable the Order in Council to bo enforced, it was held that 
it could not be contended that the execution proceedings were not 
taken to enforce the Order of nis Majesty in Council. 5 6 

The Court executing the decree is not competent to go behind 
tho order passed by His Majesty in Council whether right 01 wrong, 
the only duty of the Courts m India being to givo effect to the order, 
punctually observe, obey and carry the same into execution 6 In 
receiving and filing for the purposes of execution an order of the 
Privy Council, the High Court does not exercise any discretionary 
power hut performs a function of purely ministerial character 7 

8. Starting point. — Time, under this Article, tuds from the 
date when a presont right to enforce tho judgment, decree or order 
accrues to some person capabio of releasing the right (See Note 9.) 

2 (1833) 20 Cal 151 (555), Fntteh Naram Chondhnj v Chundrabati Choicdh- 

rain 

(1900)23 All 152 (157) 27 Ind App 200 5 Cal W N 52 2 Bom b R 

978 10 Mad L Jour 290 7 Bar 768 (P C), Bhup Indar Bahadur 

Singh v Bijai Bahadur Singh 

(1909) 4 led Cas 102 (103) (Cal), Kannni Deb » v Aghore Nath Mookerjee 

(1873) 19 Suth W R 186 (187), Oanesh Dutt Singh v. Mungree Bam 

Chowdhry. 

3 (1911) AIR 1914 PCCC (67) 23 Ind Cm 619 3G All 350 (P C), Abdul 

Majtdv Jaicahir Lai 

(1911) AIR 1914 P C 65 (66) 36 All 281 41 Ind App 104 23 Ind Cas 

Gli (P C), Batuk Nath v. Jit 2/unni Dei. 

4 (1921) AIR 1921 Mad 120 (131) Cl Ind Caa 979, Visioanalha Satin v. 

SUalakshmi Ammal 

(1921) AIR 1921 Pat 280 (283) 58 Incl Cas 977, Krishna Prasad v. 

TTaztr Naraia Singh. 

5 (1924) AIR 1924 Pat 570 (579) 3 Pat 596 76 Ind Cas 76G, -V< Bhag- 

uatila Kaer v Zamir Ahmad Khan 

6 (1925) AIR 1925 Pat 40 (41) 3 Pat 327 79 Ind Cm 794, Somer Singh 

v Alt rrern Dei 

7 (1895) 22 Cal 900 (972), Premlall Alullick v Sumbhoonatn Boy 

(1914) AIR 1914 Mad 222 (221) 39 Mad 832 23 led Cas 235, Krishna 

Bhoopathi v Baja of Vtjayanagaram 


Article 183 
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A frosh starting point is also furnished by — 

1. A rovivor of such judgment, decree or order. (See Note 10 

infra.) 

2. A part payment of the principal money secured by such 

judgment, otc. 

3. A paymont of interest on such money. 

4. An acknowledgment of tho right thereto, in writing signed 

by tho person liable to pay such principal or interest, or 
his agent, to tho porson entitled thereto or his agent. 

9. Person capable of releasing the right. — Tho words "capable 
of releasing tho right” oxcludo porsona who are legally incapacitated, 
such as infants and lunatics. In the caso of such persons, therefore, 
timo undor this Article docs not begin to run at all until the 
incapacity is removed. Sections G, 7 and 8 ante, do not govern this 
rfciclo which is solf.containod. A dccrco was rassed in favour of a 
minor on tho 30th Novombor 1915, and the minor attained majority 
in October 1918. lie made an application on tho 31st March 1923, 
to onforco tho decree, moro than twelve years from the data of the 
docroo but within twolvo years of tho dato of his attainment of 
majority. If Sections 6 and 7 read with Soction 8 applied to the ease, 
tho application was obviously barred by limitation. It was hold by the 
atna High Court that thoso Sections did not apply and that the 
application having boon mado within twolvo years of the applicant’s 
becoming ‘capablo of roieasing tho right" within tho meaning of this 
Articlo, thoro was no bar. 1 

10. Revivor.— Tho torm “rovivor” in this Articlo rofers to tho 
Common Law practico which prevailed in tho Supreme Courts » 
India undor which, if a writ of execution was not Bucd out within a 
year and a day, it was necessary to revive tho decree by a process 
known as scire facias or moro fully scire facias quaere executioner* 
non habial, that is to say, by calling on tho judgment-debtor to show 
cause why tho plaintiff should not have oxecution against him. Tho 
< octrino has its origin in tho presumption of satisfaction which 
was hold to ariso when execution had not been applied for within # 
year and a day nfter tho dato of tho judgment. 

lion tho Codo of Civil Procedure came to bo onactcd in l®^"' 
tho rulo was embodied in Section 248 thereof and is now found in 
ri or 21 Rulo 22 of tho Codo under which, when an application is 
made more than ono year after tho dato of tho decree, notice i# toga 
o tho ltcrson against whom execution is prayed, requiring him to 
show causo on a dato to bo fixed, why the decree should not ** 
executed against him. 1 

1. (1910) A I It 1930 Pit HI (142): 123 Iml Cu 411, Muvthar Sato T - 

Mj/itm naratjan Prasad. 

1.(1016) AIR 1018 Mvl 513 (513)? 4*0 Mad 112? : 40 Ind Cal 005, 
v. Oajfndra SatAu. 

(1001) 1 Ind Pm lf.S (170) . go Cal 5IS, Jaimdra ChunAra toy *• $>'*'* 

4A«. (Ol.ji'ct of wnt of ictr* faeuxt dbcus^d ) 
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It follows from what has been stated above, that in order to 
constitute a "revivor” of the decree, there must be, expressly or by 
implication, a determination by a Court or other person duly qualified 
to make it, that the decree is still capable of execution, and that 
the decree-holder is entitled to enforce it. An order for execution 
operates as a revivor, because it necessarily implies such a deter- 
mination. !a Where the objection of the judgment-debtor is overruled 
and it is decided that the decree is not barred by limitation, the 
effect of the order is to entitle the decree-holder to proceed with the 
execution and hence there is a revivor.® An order for execution made 
after such notice a3 is required by Order 21 Rule 22 has tho effect 
of reviving the decree within the meaning of this Article.® But the 
mere issue or service of a notice under Order 21 Buie 22 is not 
sufficient. A further order by tho Court is necessary to constitute 
revivor. 4 

Where execution cannot proceed without the leave of the Court, 
the granting of that leave will have the effect of reviving the decree. 
Bnt where no such leave is required, the mere issue of notice of 
execution does not constitute revivor 5 

The determination referred to above most be by a Court or 
person duly qualified to male it. Where the Registrar of the Court 
had no power to decide whether tho decree was or was not capable 
of execution but passed orders that execution should issue, it was 
held that such an order did not operato as a “revivor.” 6 


2a(1938) AIR 1938 Pat 372 (373) • 170 Ina Cas566, Sarju Stngh v. Bhag- 
mat Prasad Singh 

2. (1909) 4 Ind Cas 402 (403) (Cal), Xamini Debt v Aghore Nath HuUrjee. 
(1916) AIR 1016 Cal 488 (491) 43 C a l 903 3G Ind Cas G02 (PB), ChnUer- 

put Stngh v Satt Sumart Mai 

3. (1831) 6 Cal 501 (511) 8 Cal L R 23, Ashoolosh Dutt v Doorga Churn. 
(1897) 24 Cal 241 (247), Suja Hoosetn y Monohur Das 

(1904) 26 All 361 (3G4) 1904 All W N 61 1 All L Jour BO, Umrao Singh v. 
Lachmi Nat am 

(1893) 20 Cal 551 (559), Futteh Naram Chowdkry v Chundrabati 
(1884) 7 Mad 510 (543), Ganapati v Dalasundara 

(1909) 1 Ind Cas 168 (173) 36 Cal 513, Jogendra Chandra Boy v. Syam Das. 
(1937) AIR 1937 Pat 321 (323) 16 Pat 316 169 Ind Cas 872, Ghasxram 
Harman v Slu&a Prasad Singh 

(1938) AIR 1938 Pat 372 (373, 374) 176 Ind Cas 5G6, Sarju Stngh v. 

Bhagwat Prasad Singh (Issuing notice under O 21 R 22, Civil 


time ) 

4, (1925) AIR 1925 Cal 668 (671) 87 Ind Cas 61, Amulya Batan v Banhu 
Behan 

(1903) 30 Cal 979 (931, 9S2) 7 Cal W N 793, Mono liar Das v. Futteh 

Chand 

5 (1915) AIR 1915 Cal 350 (351) 11 Ind Cas 216. Chatterput Singh v Daya 
Chand Harman. 

C (1916) AIR 1910 Cal 4S8 (491, 492) 43 Cal 903 . 36 Ind Cas 602 (FB), 
Chutterpat Stngh v Sa»t Samar* Mai 
(1936) AIR 1936 Tat 393 (399) 15 Pat 102 . IC3 led Cas 411, Sarju Singh 
v Bhagtcat Prasad 


Article 133 
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An application for transmission of a decree from the High Court 
to the District Court is not by itself a revivor of the decree within 
the meaning of this Article. 7 Even an order transferring the decree 
for execution to another Court does not give a new starting point of 
limitation qua the order of transmission. 8 

An order of dismissal of an execution case for want of prosecution 
does not amount to a revivor. 9 Nor can the dismissal of an applica- 
tion by the judgment-debtor to set aside the decree, filed by him 
pending execution, be regarded as an order determining the question 
whether the decree-holder has a subsisting right to executo. the 
decree. Such an order does not therefore fall within the definition 
of revivor. 10 

An order recognizing the assignment of a decree and allowing the 
assignee to execute it, constitutes a revivor. 11 

A revivor of a decree against one joint judgment-debtor will not 
koop it alive against joint judgment-debtors. 12 So also, where » 
mortgage decree determines the rights of prior and puisno mor - 
gagees and allows each mortgagee to enforco his mortgage, the puisne 
mortgagee is not entitled to claim that his right to oxccuto the decree 
accrued only after the prior mortgagee had exhausted his remedies, 
and execution applications by the prior mortgagee will not amount o 
a revivor of the right of the puisne mortgagee. 18 

11. Acknowledgments and payments. — Seo Noto 37 to 
Section 20, ante. 


7. (1027) AIR 1927 T 0 73 (75) : 101 Ind Cas 24 : 61 Cal 500 : 64 Ind APP 

129 (PC), Banhu Behary Challerjt v. Naraindat Dutt 
(1915) AIR 1915 Cal 350 (351) . 11 Ind Cas 21G, Chutterpul Singh v. WY 
Chand Mar wart. 

(1925) AIR 1925 Cal 23 (25) : 84 Ind Cas G8. Salaluddin v. Aftal 
(1925) AIR 1925 Cal 213 (21G) . 78 Ind Cas 1001, Nara.n Dai 
Danku Dehart Chattopadhya. 

8. (191 G) AIR 191G Cal 483 (491) • 43 Cal 903 : 3G Ind Cas C02 (FB), Chulltr- 

put Singh v Satt Sumart Mai. . ^ 

(1929) AIR 1929 Mad 252 (253) : 118 Ind Cas 775 : 52 Mad 690. 

Cheltiar v. Valliammai Aeht. _ 

(1937) AIR 1937 Rang 477 (479) : 173 Ind Cas ICO : 1937 R D « - * 
Xannappa v. Ishaar Singh. . 

0 (1925) AIR 1925 Cal CG3 (070) • 67 1. O. Cl, Amulya Batan v. Danku W 

10 (1929) AIR 1923 Cal CSC (CS9) : 55 Cil 578 : 110 Ind Cas 404. Xut 

Cheltiar v. Chidambaran Chetly. 

11 (1929) AIR 1920 Mad 252 (25C) : 52 Mad 500 : 118 Ind Cas 775, rawaipp* 

Cheltiar v I'aUuminm Ach i. . 

12. (1918) AIR 1919 Ma<l 513 (514). 40 Mad 1127 ■ 40 Ind Cas 004, /rr»sA» J, V 

v. Gajendra Katdu. , *3 

[See alto (191C) A I R 1910 Mad 1033 (1039) : 32 Ind 10W * 
Mad 1102, Jamet J'.uisel McLaren v. Yeertah Laiiu J 

13. (1925) A I R1925 Cal 213 (217): 78 Ind Cas 1001, S'aram Dat Du.l 

Danku Dehart Chattopadhya. 
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Repealed by S „ 3 and Second Schedule of the Repealing 
and Amending Act, 1930 (8 of 1930 ). 

The Second Schedule before the repeal was as follows : 

THE SECOND SCHEDULE 

Territories referred to in SECTION 31. 

(See Section 31.) 

The Presidency of Fort St. George 
The Presidency of Bombay. 

The Sambalpur District of the Bengal Division of the Presidency of 
Fort ‘William. 

The United Provinces of Agra and Oudh. 

Burma. 

The Central Provinces. 

Ajmer-Merwara. 



THE THIRD SCHEDULE 
Repealed by S. 3 and Second Schedule of the Second 
Repealing and Amending Act, 1914 (17 of 1914). 

Tbe Third Schedule before the repeal was as follows : 

THE THIRD SCHEDULE. 

Enactments repealed. 

(See Section 32.) 


Year. 

No. 

Short title. 

Extent of repeal. 

1877 

XV 

The Indian Limitation Act, 
1877. 

Tbe whole. 

1877 

XVII 

The Punjab Courts Act, 
1877. 

So much as has not beeD 
repealed. 

1879 

xn 

The Registration and Limi- 
tation Acts Amendment Act, 

1879. 

In the title the words "and 
the Limitation Act, 1877," and 
after section 107, from the 
words "and whereas” to the 
end of the Act. 

1881 

V 

The Probate and Adminis- 
tration Act, 1881. 

Section 156, 

1887 

IX 

The Provincial Small Cause . 
Courts Act, 1887. 

Section 36. 

1888 

VII 

The Civil Procedure Code 
Amendment Act, 1888. 

In tho title and in tbe pre- 
amble, the words "and the 
Indian Limitation Act, 1877, 
and of section 66 so much as 
has not been repealed. 

1892 

VI 

The Indian Limitation Act 
and Civil Procedure Code 
Amendment Act, 1892. 

In the title and in the pre- 
amble, the words "the Indian 
Limitation Act, 1877, an 
section 1. 

1899 

X 

The Carriers Act, 1899. 

Section 3. 

1900 

VI 

The Lower Burma Courts 
Act. 1900. 

So much o! section 47 
tho first schedule m re!“ ll f 
to tho Indian Limitation t c * 
1877. 

1900 

XI 

The Indian Limitation 
Amendment Act, 1900. 

Tho wbolo. 

190G 

IV 

The Presidency Small 
Cause Courts Act, 190C. 

Section 5. 


APPENDIX 


The Punjab Limitation (Custom) Act (1 of 1920), - 


AN ACT TO AMEND AND CONSOLIDATE THE LAW GOVERNING THE LIMITATION 
OP SUITS RELATING TO ALIENATIONS OP ANCESTRAL IMMOVABLE PROPERTY 
AND APPOINTMENTS OP HEIRS BY PERSONS WHO FOLLOW CUSTOM IN 
THE PUNJAB. 


WHEREAS It is expedient to amend and consolidate the law governing the 
limitation of suit3 relating to alienations of ancestral immovable property and 
appointments of heirs by persons who follow custom in the Punjab ; 

And whereas the previous sanction of the Governor-General has been accorded 
under Section 79 (2) of the Government of India Act, 1915, to the passing of this Act ; 
IT is hereby enacted as follows : 

Bhort title and ex. 1. (1) This Act may be called the Punjab Limitation 
teat. (Custom) Act, 1920. 

(2) It extends to the Punjab. 

_ . 2. The Punjab Limitation (Ancestral Land Alienation) Act, 

pe ^’ 1900, is hereby repealed. 

Definition 3. In this Act — 

“Alienation” includes any tostamentary disposition of property. 

“Appointment of an heir” includes any adoption made or purporting to be made 
according to custom. 

4. This Act 6hall not affect any suit pending in any Court on 
avings. the date on which this Act comes into force 


5. Subject to the provisions contained iti Sections 4 to 25 (inclusive), of the 
Dismissal of suits Indian Limitation Act, 1903, and notwithstanding anything to 
of the descriptions the contrary contained in the first schedule of the said Act, 
specified in tha Act ev0 ry BU it, of any description speciGed m the schedule annexed to 
the period of hmita- this Act, instituted after the period of limitation prescribed 
tion herein pr esc nb- therefor in the schedule shall be dismissed, although limitation 
ed has expired. has not been set up as a defence 


6. Notwithstanding anything herein contained, any suit for which period of 
limitation prescribed by tbis Act is shorter than the period of 
limitation prescribed by the Indian Limitation Act, 1903, or by 
the Punjab Limitation (Ancestral Land Alienation) Act, 1900, 
may bo instituted within the period of one year next after the 
commencement of this Act or within the period prescribed for 
such suit by the Indian Limitation Act, 1903, or by the Punjab 
Limitation (Ancestral Land Alienation) Act, 1900, whichever 
period expires first. 


Provision for suits 
for which the period 
prescribed is shorter 
than that prescribed 
by the Indian Limi- 
tation Act Or t h o 
Punjab Limitation 
Act. 



THE THIRD SCHEDULE 
Repealed by S. 3 and Secojid Schedule of the Second 
Repealing and Amending Act, 1914 [17 of 1914). 
The Third Schedule before the repeal was as follows : 

THE THIRD SCHEDULE. 

Enactments repealed. 

( See Section 32.) 


Year. 

No. 

Short title. 

Extent of repeal. 

1877 

XV 

The Indian Limitation Act, 
1877. , 

The whole. 

1877 

xvn 

The Punjab Courts Act, 1 
1877. 1 

So much as has not been 
repealed. 

1879 

XII 

The Registration and Limi- 1 
tation Acts Amendment Act, 
1879. 

In the title the words "and 
the Limitation Act, 1877,’ ana 
after section 107, from the 
words “and whereas” to the 
end of the Act. 

1881 

V 

The Probate and Adminis- , 
tration Act, 1881. 

Section 156. 

1887 

IX 

The Provincial Small Cause 
Courts Act, 1887. 

Section 36. 

1888 

VII 

The Civil Procedure Code 
Amendment Act, 1888. 

In the title and in the prfl' 
amble, the words 'and W 
Indian Limitation Act, 18' '• 
and of section 66 so much a 
has not been repealed. 

1892 

VI 

The Indian Limitation Act 
and Civil Procedure Code 
Amendment Act, 1892. 

In the title and in the pre- 
amble, the words “the Indian 
Limitation Act, 1877, ftD 
section 1. 

1899 

X 

The Carriers Act, 1899. 

Section 3. 

1900 

VI 

The Lower Burma Courts 
Act, 1900. 

So much of section 47 
the first schedule as. relat 
to the Indian Limitation 

1877. 

1900 

XI 

The Indian Limitation 
Amendment Act, 1900. 

The whole. 

190G 

IV 

The Presidency Small 
Cause Courts Act, 1906. | 

Section 5. 



APPENDIX 


The Punjab Limitation (Custom) Act (1 of 1920). 


AN ACT TO AMEND AND CONSOLIDATE THE LAW GOVERNING THE LIMITATION 
OP SUITS RELATING TO ALIENATIONS OP ANCESTRAL IMMOVABLE PROPERTY 
AND APPOINTMENTS OP HEIRS BY PERSONS WHO FOLLOW CUSTOM IN 
THE PUNJAB. 


WHEREAS it is expedient to amend and consolidate the law governing the 
limitation of amts relating to alienations of ancestral immovable property and 
appointments of heirs by persons who follow custom in the Punjab ; 

AND whereas the previous sanction of the Governor-General has been accorded 
tinder Section 79 (2) of the Government of India Act, 1915, to the passing of this Act ; 

IT is hereby enacted as follows : 

Short title and «- 1. (1) This Act may be called the Punj'ab Limitation 

tent. (Custom) Act, 1920. 

(2) It extends to the Punjab. 

R . 2. The Punjab Limitation (Ancestral Land Alienation) Act, 

ep€a ‘ 1900, is hereby repealed. 

Definition 3. In this Act — 

"Alienation” includes any testamentary disposition of property. 

“Appointment of an hoir” includes any adoption made or purporting to be made 
according to custom. 

4. This Act shall not affect any suit pending in any Court on 
aviD{ * s ‘ tbo date on which this Act comes into force. 


5. Subject to the provisions contained in Sections 4 to 25 (inclusive), of the 
Dismissal of sails Indian Limitation Act, 1903, and notwithstanding anything to 
of the descriptions the contrary contained in the first schedule of the said Act, 
specified in the Act every 8U1 t, of any description specified in the schedule annexed to 
the period of limita- Act, instituted after the period of limitation prescribed 

tion herein preacnb- therefor in the schedule shall be dismissed, although limitation 
ed has expired. has not been set up as a defence. 


I. Notwithstanding anything herein contained, any suit for which period of 
limitation prescribed by this Act 13 shorter than the period of 
limitation prescribed by the Indian Limitation Act, 1903, or by 
the Punjab Limitation (Ancestral Land Alienation) Act, 1900, 
may be instituted within the period of one year next after the 
commencement of this Act or within the period prescribed for 
such suit by the Indian Limitation Act, 1903, or by tho Punjab 
Limitation (Ancestral Land Alienation) Act, 1900, whichever 
period expires first. 


Provision for suits 
for which the period 
prescribed is shorter 
than that prescribed 
by the Indian Limi- 
tation Act or tho 
Punjah Limitation 
Act. 
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The Punjab Limitation (Custom) Aot, 1920 


Limitation on 
suits for possession 

where no declaratory 7. Subject to the provisions of Section 6 — 

decree has been ob 

tamed. 

(a) No suit for the possession of ancestral immovable property on the ground that 
an alienation of such ' property or the appointment of an heir is not binding on the 
plaintiff according to custom shall lie if a suit for the declaration that the alienation 
or appointment of an heir is not so binding would be time-barred, unless a suit for 
such a declaration has been instituted within the period prescribed by the schedule. 

(b) No suit for the possession of ancestral immovable property by a plaintiff on 
the ground that he is as heir appointed in accordance with custom entitled thereto 
shall lie if a suit for a declaration that his alleged appointment as heir was vali J 
made according to custom would be time-barred, unless a suit for such declaration has 
been instituted within the period prescribed by the schedule. 

8. When any person obtains a decree declaring that an alienation of ancestral 
immovable proporty or the appointment of an heir is not binding on him according 0 
custom, the decree shall enure for the benefit of all persons entitled to impeach 8 
alienation or the appointment of an heir. 


Description 

of suit. I 

1. A suit for a declaration that an 
alienation of ancestral im- 
movable property will not, 
according to custom, be bind- 
ing on the plaintiff after the 
death of the alienor or (if 
the alienor is a female) after 
her death or forfeiture of her 
interest in the property. 


2. A suit for possession of ances- 
tral immovable proporty 
whioh has boon alienated on 
the ground that the aliena- 
tion is not binding on the 
plaintiff according to cus- 
tom — 


SCHEDULE. 

Period of 
Limitation. 
Six years . 


Time from which period 
begins to run. 


Firstly :■ — -If the alienation kJ 
a registered deed, the date 
registration of such deed. 
Secondly :—lt the alienation is d 
by a registered deed— . 

(a) if an entry regarding ! . 

alienation in the R e 8 , - 
Mutations has been attested 
by a Revenue officer 

the Punjab Land j, 

Act. 1887, the dato on wbic 
the entry is attested; 

(b) If such entry has not M 
attested, the date on 

the alienee takes physic^ 

session of the whole , 

part of the property alienat^ 

in pursuance of such alien* 

tion ; . . Jake 

(c) in all other cases, the a 
on which the alienation 

to the knowledge of the p 

tiff. 
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Description 
of suit. 

Period of 
| Limitation. 

Time from which period 
begins to run. 

(a) if no declaratory decree 
of the nature referred to m 
Article 1 is obtained 

Six years 

As above. 

(b) if such declaratory decree 
is obtained. 

Three years . 

The date on which the right to sue 
accrues, or the date an which 
the declaratory decree is ob- 
tained, whichever is later. 

3. A suit for a declaration that an 

alleged appointment of an 
heir is invalid as being op- 
jxjsed to custom or in fact 
never took place. 

4. A suit for possession of ancestral 

immovable property on the 
ground that an appointment 
of an heir is invalid or never 
in fact took place — 

Six years . 

The date on which the alleged 
appointment of an heir becomes 
known to the plaintiff. 

(a) if no declaratory decree 
of the nature referred to ml 
Article 3 is obtained ; 

Six years . 

The date on which the alleged 
appointment of an heir becomes 
known to the plaintiff. 

(b) if such declaratory decree 
is obtained. 

Three years . 

The date on which the right to sue 
accrues, or the date on which 
the declaratory decree is ob- 
tained, whichever is later. 

5. A suit for a declaration that an 

alleged appointment of an 
heir was validly made ac- 
cording to custom. 

6. A suit for possession of ancestral 

immovable property by a 
plaintiff on the ground that 
he is an heir appointed in 
accordance with custom en- 
titled thereto — 

Six years . 

The date when the rights of the 
alleged appointed heir are inter- 
fered with. 

(a) if no declaratory decree 
of the nature referred to in 
Article 5 is obtained ; 

Six jears . 

Tho date when his rights os each 
heir aie interfered with. 

(b) if such declaratory decree 
is obtained. 

Three years . 

The date of tho death of the per- 
son making the appointment or 
(if such person is a female) of 
her death or of the forfeiture of 
her interest in the property or 
the date on which the declara- 
tory decree is obtained, which, 
ever is later. 




THE INDIAN LIMITATION ACT, IX OF 1908 
VOLUME III 
ARTICLES 141 TO 183 
WITH SYNOPSES IN PARALLEL COLUMNS 


THE FIRST SCHEDULE 


First Division : Suits— (Continued ) 

Part VUE — Twelve years— ( Continued) 


Articles 

141. Like suit by a Hindu or 
Muhammadan entitled to the pos- 
session of immoveable property on 
the death of a Hindu or Muham- 
madan female. 

— Twelve years. — 

When the female dies. 


Synopses 


the female p. I960 

7. "On the death ol a Hindu or Muhammadan female" : 
p 1961 

8 Suit by a transferee from a Hindu or Muhammadan 
entitled etc. • p. 1962 

9. Death, if includes civil death — Effect of surrender by 
female or re-marriage of widow : p. 1963 

10. "Hindu or Muhammadan female" : p. 1965 

11. "Immoveable property" : p. 1966 

12 Suit contemplated is one against a person in possession : 
p. 1967 


lb. unit involving ueciaiauuu KB lu auopuou by mllUU 
female . p. 1978 


20 Onus of proof : p. 1932 

21. Starting point p 1932 

22. Local and special law • p. 1984 


142. For possession of immo- 
veable property when the plain- 
tiff, whtle in possession of the pro- 
perty, has been dispossessed or has 
discontinued the possession. 

— Twelve years. — 

The date of the dispossession or 
discontinuance. 

144. For possession of immo- 
veable property or any interest 
therein not hereby otherwise spe- 
cially provided for. 


7. Interest in immoveable property : p. 2015 

8. "Plaintiff* 1 in Article 142, meaning of : p. 2017 

9. "Has been dispossessed or has discontinued the posses- 

sion" : p 2018 

10. Defendant must bo in possession at the date of the suit : 

p 2024 

11. “Possession,” what is : p. 2024 

12. Possession of part, if possession of whole : p. 2030 
IS Possession of house is possession of site : p 2033 

14. Plaintiff only in constructive possession — Dispossession 
or discontinuance of possession : p. 2033 
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Articles 


Synopses 


— Twelve years. 

"When the possession of the de- 
fendant becomes adverse to the 
plaintiff. 


I 15. Principle that possession follows title : p. 2034 
1 16. Adverse possession, what is : p. 2042 

17. “Defendant” ; p. 2048 

18. Possession is not adverse if it can be referred to a law's! 

title • p 2048 

19. Possession by Hindu female : p. 2050 

20. Possession under a temporary arrangement between men 
here of a family : p. 2054 

21. Possession in lieu of dower : p. 2055 

22. Possession in lieu of maintenance : p. 2056 

23. Possession by the holder of a life estate, if can t« adverse 
to reversioners : p. 2057 

24. Possession of property belonging to person unto dis- 
ability : p. 2057 

25. Possession of insolvent ; p. 2060 

26. Possession of mortgagor, when becomes adverse to t-s 
mortgagee : p. 2061 

27. Possession of a co-mortgagor who redeems the morfjijw 

_ p.2062 


is tilt 
.2009 
entinn 
,.2070 

W» } 


p. 2070 . 

33. Possession by the mortgagee, after redemption, w 

sions to mortgaged property : p. 2070 

34. Possession of co-mortgagee paying off otner 

- ; F - ? 070 


. 1 ‘ p ropcrtJ • 

P- 2094" , p_«C9l 

*i. Adverse possession by co-owners against strao 0 t 

42. Abandonment by co-owner : p. 2094 

43. Relinquishment by co-owner : p. 2095 

44. Co-beirs • p. 2095 . ano tber - 

45. Smt for possession by one co-owner agains 

.... -- • " '•'*'* p.2097 

2099 . 
i in t*op“- 

P-2099~ . , urnbMB® 4 ^ 

49. Adverse possession of property of Einao, w 

or Buddhist religious endowments : p. " ov "’ tic® : 
60 Possession of co-trustecs after division 

P- 2103 

51. Possession olaheaeofrom co-trustee : p. 

52. Acts referable to exercise of easement : p- * ^ 

52a Adverse possession — Vendor and vendee • P- , jlOO 
52b Possession held under mistake, if can be an 
63. Possession of wrongdoer must be actual : P* _7 tJ j B tfc« 
Si Advene possession ot surface and of sub-soi 

land : p. 2103 , „ nre » b«tn« 

55. Possession of person who could not aav 

title : p. 2110 

56. Permissive possession : p. 2110 ^ ^ 



Articles 


Synopses 
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becomes 


124 

• _ mments : 

p. 2125 

61b Adverse possession of rights not recognized by law : 
p. 2126 

62. Possession of owner, if can be adverse to himself, p. 2126 

63 Possession must bo continuous for the statutory period : 
p. 2127 

64 Break in adverse possession, effect of p 2128 

65 Delivery of symbolical possession, if interrupts adverse 
possession : p 2132 

66. Decree dees not interrupt adverse possession p 2137 

67. Effect of attachment on adverse possession p. 2139 

68. Decision of Revenue Officer or Court regarding boundary, 
if interrupts adverse possession * p 2141 

69. Subsequent assertion of a different title by defendant, if 

affects bis adverse possession . p. 2143 

70. Submerged land p. 2143 

71. Receiver and adverse possession p. 2143 

72. Abandonment of possession p 2149 

73. Confiscation and re-grant p. 2150 

74. Revenue sale — Adverse possession against purchaser : 

p 2150 

75 Dispossession of wrongdoer by another, if interrupts ad- 
verse possession p 2160 
76. Possession must be open p 2151 


82. Adverse possession against co-owners . p 2159 

83. Adverse possession against widow is not adverse agamst 

subsequently adopted son . p. 2159 
84 Adverse possession against mortgagor, if adverse against 
mortgagee p. 2160 

85. Adverse possession against mortgagee, if adverse to mort- 
gagor p 2162 

66 Adverse possession against tenant, if adverse against 
landlord p 2165 

87 Onus of proof p 2169 

88 Judgment against third party dees not alter onus : 

p 2184 

89. Question immaterial when evidence has leen let in on 
both sides p. 2185 


94. Adverse possessor cm get only what quondam owner 
had : p. 2195 

1 • • ■ ‘ . * ** 1 i 11 e interest he pur- 


93. Question of adver-e possession, if one cf law cr fact ; 
p 2205 

99. Adverse possession by or against Crown : p. 2207 
99a Adverse possession by or against the public : p. 2209 
100 Special or local law : p. 220S 
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Articles 


Synopses 


14-3. Like suit, when the 
plaintiff has become entitled by 
reason of any forfeiture or breach 
of condition. 

— Twelve years. — 

When the forfeiture is incurred 
or the condition is broken. 


1. Legislative changes : p. 2209 

2. Scope of the Article : p. 2210 

S. Forfeiture and breach of condition, distinguished :p-2i 

4. Forfeiture of tenancy — General : p 5211 

5. Forfeiture of tenancy for breach of condition efita 


144. For possession of immo- 
veable property or any interest 
therein not hereby otherwise spe- 
cially provided for. 

— Twelve years. — 

"When the possession of the de- 
fendant becomes adverse to the 
plaintiff. 


Part IX — Thirty years 

145. Against a depositary or 1. Legislative changes : p. 2221^ 
pawnee to recover moveable pro- " *'* '* ■ 

perty deposited or pawned. . . . . 

— Thirty years. — 

The date of the deposit or pawn. 

p. 2231 


. 2221 
>.2229 

tha 


146. Before a Court estab- 
lished by Royal Charter in the 
exercise of its ordinary original 
civil jurisdiction by a mortgagee 
to recover from the mortgagor the 
possession of immoveable property 
mortgaged 

— Thirty years. — 

"When any part of the principal 
or interest was last paid on account 
of the mortgage-debt. 

146 A. By or on behalf of any 
focal authority for possession of 
any public street or road or any 
part thereof from which it has 
been dispossessed or of which it 
has discontinued the possession. 

— Thirty years. — 

Tbo date of the dispossession or 
discontinuance. 


1. Legislative changes : p. 2232 


• t>. 22S2 


• r .S2& 
seed 


6. Effect oH>axciVsnit by cxjuiy of period present 
Article : p. 2239 


ARTICLES 


Synopses 
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Part X — Sixty years 


147. By a mortgagee far fare* 
closure or sale. 

— Sixty years. — 

"When the money secured by 
the mortgage becomes due 

148. A gainst a mortgagee to 
redeem or to recover possession of 
immoveable property mortgaged. 

— Sixty years. — 

When the right to redeem or to 
recover possession accrues : 

Provided that all claims to 
redeem arising under instruments 
of mortgage of immoveable pro- 
perty situate in Lower Burma 
which had been executed before 
the first day of May 1863 shall be 
governed by the rules of limitation 
in force m that province immedi- 
ately before the same day. 


deposit of title 

»>. AiullgJgtt) . p. zzii 
4. Slatting point : p 2241 


1. Legislative changes • p. 2246 
la Scope p. 2248 
2 “Mortgagee” . p. 2249 

3. Redeeming co-mortgagor, position of : p. 2251 

4. Adverse possession by mortgagee against mortgagor : 
p 2254 

5 Invalid transfer of equity of redemption to mortgagee — 
Effect : p 2257 


8 Mortgagee purchasing mortgaged property in contraven- 
tion of 0 34 R 14, Civil Procedure Code— Effect* p 22G1 

9. Void mortgago — Person entering into possession under 
such mortgage p 2261 

10. Extinction of mortgage by decree or order of Court : 

p 2262 

11. Effect of proceedings under Bengal Regulation, 17 of 

1806 . p 2203 


149. Any suit by or on behalf 
of the Secretary of State for India 
in Council, the Secretary of State, 
the Crown Representative, the 
Central Government or any Pro- 
vincial Government, except a suit 
before a Federal Court in the 
exercise of its original jurisdiction 
— Sixty years. — 

When the period of limitation 
would begin to run under this Act 
against a like euit by a private 
person. 


r • ' * ? 

17 . |- I -- 

1 : • ■ • ' ■ • ■ , i 

I • •••!•. • -i i 

20 This Article and Article 126 p 2269 

21. Suit by puisno mortgagee for redemption of prior mort- 

gage p 2270 

22. Suit by execution purchaser of equity of redemption : 
p 2271 

23 Burden of proof p 2271 

24 Laches of mortgagor p 2271 

25 Effect of bar of limitation : p 2272 

26 Specul or local law p 2272 

27 Punjab Redemption of Mortgages Act, 2 of 1913 — Dismissal 
of application for redemption under— Effect . p. 2272 

1 Legislative changes p 2274 
2. Scope of Article . p 2274 

3 Applicability of Limitation Act to Government — Gene- 
ral p 2275 

4 Suit by or on behalf of the Government — Illustrative 
cases p 2277 

r " ‘ ' ' ’ ' p. 2277 

on deriving title 

8. Resumption or assessment of lathiraj grants — Right of 
Government, whether extinguished by bar of limitation, 
p 2279 

9. Acquisition of title by adverse possession against Govern- 
ment . p 22S0 

10 Special or local law p 2281 

II "Private person” p 2251 

12. Acquisition of easement against Government : p. 2282 


Lim. 166 



Articles mo 


Synopses 


B&2 


Second Division : Appeals 


ISO. Under the Code of Cri. 1 - Legislative changes : p. 2282 
Ininil Piocedviio, 1698, jrom a 2. Scope and applicability : p. 2262 
sentence of death passed by a 
Court of Session. 

— Seven days 

The date of the sentence. 


150 A. Under the Code of 
Criminal Procedure, 1893, from a 
finding rejecting a claim under 
section 443 of that Code. 

— Seven days. — 

The date of the finding. 

151. From a decree or order 
of any of the High Courts of Judi- 
fcaturo at Fort ‘William, Madras, 
Bombay and Lahore in the exercise 
of its original jurisdiction. 

— Twenty days 

’ Tbo date of the decree or order. 

152. Under the Code of Civil 
Procedure, 1908, to the Court of a 
District Judgo. 

— Thirty days — 

Tho date of the decroo or order 
appealed from. 


153. Under the same Code to 
a High Court from an order of a 
Subordinate Court refusing leave to 
appeal to His Majesty m Council. 

— Thirty days — 

Tho date of the order. 

154. Under the Code of Cri- 
minal Procedure, 1898, to any 
.Court other than a High Court. 

— Thirty days. — 

Tho date of tho sentence or 
Order appealed from. 

• 155. Under the same Code to 
a High Court, except in tho cases 
provided for by Articlo 150 and 
Article 167 

— Sixty days. — 

Tho dato of tho sentence or 
order appealed from. 


1. Legislative changes : p. 2283 

2. Scope and applicability : p. 2283 


1. Legislative changes : p. 2284 

2. Scope of the Article : p. 2284 

3. Starting point : p. 228S 


> r.vil procedan 


p. 2233 


I. Scope of the Article S p. 2290 


1. Scope and applicability : p 2291 -a A il# 

2. Appeals from orders under Sections 476 a . „„j 

Criminal Procedure Code-Starting point . P 

3. Appeals from jail : p. 2292 


1. Scope : p. 2293 c^MenlTS 

" * — &1 from order of Civil Court under See 


2. Appeal fi 


5193 

•ftM 


B. Starting point : p. 2291 


Articles 


Synopses 
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156 . Under the Code of Civil 
Procedure, 1908, to a High Court, 
except in the cases provided for by 
Article 151 and Article 153. 

— Ninety days — 

The date of the decree or order 
appealed from 


6. "Decree or order" . p. 2299 

7. Several decrees m same suit : p 2300 

8. Amendment of decree— Effect of . p 2300 
9 Review of judgment — Effect of ■ p. 2301 

10. Death of party after decree . p 2802 

11. Ex parte decree set aside by trial Court, but restored by 
High Court • p 2302 

12 Section 4 and this Article • p. 2303 


157 . Under the Code of Cri- 
minal Procedure, 1898, from an 
order of acquittal. 

— Six months. — 

The date of the order appealed 
from. 


3. Legislative changes • p. 2303 
2. Scope and applicability . p. 2303 


Third Division Applications 


158 . Under the Code of Civil 
Procedure, 1908, to set aside an 
award. 

— Ten days. — 

"When the award is filed in 
Court and notice of the filing has 
been given to the parties. 


1 Legislative changes p. 2305 

2 Scope and applicability p 2305 
8 Period of limitation p 2306 

4. Starting point • p. 2300 
5 Extension of time • p. 2308 

6. Exclusion of time : p. 2808 

7. Effect of bar : p. 2309 


. 159. For leave to appear and 
defend a suit under the summary 
procedure referred to in Section 
128 (2) (f) or under Order 37 of 
tbo same Code 

— Ten days — 

When the summons is served 


1. Scope . p 2310 

2. Extension of period fixed p. 2310 

3. Starting point p. 2310 

4 Rangoon Small Cause Court Rules 1922, Rule 101 . p.2310 


160 . For an order under the 
same Code, to restore to the file 
an application for review rejected 
in consequence of the failure of the 
applicant to appear when the ap- 
plication was called on for hearing 

— Fifteen days — 

When the application for review 
is rejected. 

161. For a review of judgment 
by a Provincial Court of Small 
Causes or by a Court invested with 
the jurisdiction of a Provincial 
Court of Small Causes when exer- 
cising that jurisdiction 

— Fifteen days. — 

The date of the decree or order. 


1 Scope of the Article . p. 2311 
2. Starting point p 2311 


1. Legislative changes p. 2312 

2 Court of Small Causes : p 2312 

3 “Review." meaning of p. 2312 

4 Security deposit p 2312 
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162 . For a review of judg- 
ment by any of the following 
Courts, namely, the High Courts 
of Judicature at Fort William, 
Madras, Bombay, Lahore, and 
Nagpur and the Chief Court of 
Sind in the exercise of its original 
jurisdiction. 

— Twenty days. — 

The date of the decree or order. 


1. Legislative changes : p. 2314 , 

2. Scope o! the Article : p. 2314 
8. "Review 1 * : p. 2315 

4. "Original jurisdiction” ; p. 2315 

5. Application for review, when maintainable : p. 2316 

6. Starting point : p. 2316 


163 . By a plaintiff for an 
order to set aside a dismissal for 
default of appearance or for failure 
to pay costs of service of process 
or to furnish security for costs. 

— Thirty days. — 

The date of the dismissal. 


.missed foe defanK: 


164 . By a defendant, for an 
order to set aside a decree passed 
ex parte. 

— Thirty days. — 

The date of the decree, or where 
the summons was not duly served, 
when the applicant has knowledge 
of the decree. 


' ' osoCcodi 

4. "Defendant.” if includes bis legal representative. P- 2 

5. Starting point : p. 2327 

C. "Summon*, " meaning of • p. 2330 ^ or yml 


2334 


165 . Under the Code of Civil 
Procedure, 1908, by a person dig. 
possessed of immoveable property 
and disputing the right of the 
decree-holder or purchaser at a 
sale in execution of a decree to be 
put into possession, 

— Thirty days. — 

The date of the dispossession. 


L. Legislative changes : p. 2336 ossa 

2. Scope and applicability of the AiUcle : P- 
1. "By a person disposieRsed” 5 p. 2337 
l. "Dispossessed." meaning of : p 2333 
5. Starting point of limitation : p. 2333 
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166. Under the same Coda to 
set aside a sale in execution of a 
decree (including any such applica- 
tion by a judgment-debtor). 

— Thirty days. — 

The date of the sale 


1. Legislative changes : p. 2340 

2. Scope ot Article . p. 2312 

3. “Under the same Code" . p. 2347 

4. “To set aside” : p 2347 

4a Void sale — Application in respect ol : p 2347 
6 “Decree” • p. 2317 

6. Adjustment of decree after sale — Application to record 
adjustment and set aside sale — Limitation . p 2348 

7. Application under Order 21 Rule 89, Civil Procedure 
Code p. 2349 

8. Application on ground of judgment- debt or having no 

saleable interest in the property — Limitation : p 2350 
9 Sale in insolvency proceedings— Applicability of Article : 
p. 2351 


13 Application by notice of motion, when deemed as made ; 

p. 2353 

14 Suit to avoid sale treated as proceeding under Section 47, 

Civil Procedure Code— Limitation . p. 2353 
15. Setting aside of sale under inherent power — Limitation : 
p 2354 

1C. Fresh ground for setting aside sale, if can be urged after 
limitation : p. 2354 

17. Extension of time under this Article p. 2354 
18 Computation of limitation under the Article — Effect of 
^ ^fraud • P- 2357 



16*7. Complaining of resis- 
tance or obstruction to delivery of 
possession of immoveable property 
decreed or sold in execution of a 
decree. 

— Thirty days. — 

The date of tho resistance or 
obstruction. 


p. 2363 
p 2364 


5. Transfer of execution case* to another Court and limita- 
tion for an application under Order 21 Rule 97 p 2305 


168. For the ro-admission of 
an appeal dismissed for want of 
prosecution. 

— Thirty days. — 

The date of the dismissal. 


•r Order 41 

5. Application to restore appeal rej'oeted for non-payment of 
conrt-tee : p. 2369 

6. Dismissal without jurisdiction : p. 2369 

7. Application made in time — Party impleaded afterwards 

—Effect : p 2370 

8. Starting point : p 2370 

9. Court cannot extend time prescribed by this Article : 
p. 2370 

10. Rangoon High Court Rules of Procedure : Rule 9 sub- 
rule 2 : p 2371 



2646 


Articles 


Synopses 


169. For the re-hearing of an 
appeal heard ex pat te. 

— Thirty days. — 

The date of the decree in appeal, 
or, where notice of the appeal was 
not duly served, when the appli- 
cant has knowledge of the decree. 

170. For leave to appeal as a 
pauper. 

— Thirty days. — 

The date of the decfee appealed 
from. 


171. Under the Code of Civil 
Procedure, 1908, for an order to 
set aside an abatement. 

— Sixty days. — 

The date of the abatement. 

1 72. Under the same Code by 
the assignee or the receiver of an 
insolvent plaintiff or appellant for 
an order to set aside the dismissal 
of a suit or an appeal. 

— Sixty day3 

The date of the order of dis- 
missal. 

1 73. For a review of judgment 
except in the cases provided for by 
Article 161 and Article 162. 

— Ninety days. — 

The date of the decree or order. 

174. For the issue of a notice 
nnder the same Code, to show 
cause why any payment made out 
of Court of any money payable 
nnder a decree or any adjustment 
of the decree should not be recor- 
ded as certified. 

— Ninety days. — 

When the payment or adjust, 
ment is made. 

175. For payment of the 
amount of a decree by instalments. 

— Six months. — 

The date of the decree. 


1. Legislative changes : p. 2372 

2. Scope of the Article : p. 2372 . . ! i 

8. Burden of proof ; p. 2372 , j , 

4. Starting point ; p. 2373 , 


5. Extension of time under Section 6 : p. 2375 . 

6. Power to grant time for payment of court-fee : p- * 


1. Legislative changes p. 2376 

2. Scope : p. 2376 

8. Starting point : p. 2378 , ? 

4. Applicability of Section 5 to applications go* 
thi3 Article : p. 2379 


1. Legislative changes : p. 2380 

2. Scope and applicability : p. 2380 

3. Starting point : p. 2381 


1. Legislative changes : p. 2382 
p q — c -- J — " aQ 2 

* . . , Act to *PP La * 

5. Starting point : p. 2332 1 ‘ '■ 

6. Court-fee and limitation : p. 2383 


1. Legislative changes : p. 2385 . 

2. Scope and applicability : p. 2385 

8. Certification by decree-holder : P 3 ’_ 3 ' debtor i p 


, 2333 


1. Legislative changes : p. 2393 p 

2. Scope : p. 2393 , , . gjx ts 00 ^ 1 ‘ 

3. Effect of order on application made beyond 


p. 2393 _ «301 

4. Decree must be for payment of money . F- ” 

5. Starting point : p. 2394 
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176. Under the same Code to 
have the legal representative of a 
deceased plaintiff or of a deceased 
appellant made a party. 

— Ninety days — 

The date of the death of the 
deceased plaintiff or appellant. 

177. Under the same Code to 
hare the legal representative of a 
deceased defendant or of a de- 
ceased respondent made a party. 

— Ninety days. — 

The date of the death of the , 
deceased defendant or respondent. 

178. Under the same Code 
for the filing in Court of an award 
in a suit made in any matter re- 
ferred to arbitration by order of 
the Court or of an award made in 
any matter referred to arbitration 
without the intervention of a 
Court. 

— Six months. — 

The date of the award. 

179. By a person desiring to 
appeal under the same Code to 
Hi3 Majesty in Council for leave to 
appeal 

— Ninety days. — 

The date of the decree appealed 
from 

180. By a purchaser of 
immoveable property at a sale in 
execution of a decree for delivery 
of possession. 

— Three years. — 

When the sale becomes absolute. 

181. Applications for which 
no period of limitation is provided 
elsewhere in this Schedule or by 
Section 48 of the Code of Civil 
Procedure, 1908. 

— Three years. — 

When the right to apply ac. 
crues. 


6. Extension and exclusion of time prescribed bv this 
Article . p 2397 

7. One representative applying -within time — Another, if 
can be brought on record afterwards . p. 2398 


1. Legislative changes . p. 2399 
9. Scope . p, 2400 



1. Legislative changes : p 2405 
2 Scope of the Article . p. 2406 

3. “Award" p 2407 

4. Starting point : p. 2107 

5. Extension of time p 2408 


1. History of the Article : p. 2109 
0 Scope p. 2409 
$ Starting point p 2410 
4 Extension of time p 2411 


I. Legislative changes , p 2412 

2 Scope of the Article . p 2113 

3 “By a purchaser” : p 2414 

4 Starting point p. 2415 

5 Extension and exclusion of tune . p. 2115 
6. Second application . p 2416 


1. Legislative changes . p. 2118 

2. Scope p 2118 

3 “Or by Section 49 of the Code of Civil Procedure, 1908": 
p. 2420 

4 Applications for final decree m mortgage suits under 


7. Application for restitution— Section 111, Civil Procedure 
Code p. 2129 , 

8 Application for execution p 2432 | 

9. Application to set aside sale . p. 2132 1 . 1 
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Bach ref and) the date of such last- 
mentioned decree or, in the case of 
an appeal therefrom, the date of 
the final decree of the Appellate 
Court or of the withdrawal of the 
appeal, or 

7. (where the application is to 
enforce any payment which the 
decree or order directs to be made 
at a certain date) such date. 

Explanation I. — Where the 
decree or order has been passed 
severally in favour of more pet sons 
than one, distinguishing portions 
of the subject-matter as payable or 
deliverable to each, the application 
mentioned in clauseS of this article 
shall take effect in favour only of 
such of the said persons or their 
representatives as it may be made 
by. But where the decree or order 
has been passed, j'ointly in favour 
of more persons than one, such 
application, if made by any one or 
more of them, or by his or their 
representatives, shall take effect in 
favour of them all. 

Where the decree or order has 
been passed severally against more 
persons than one, distinguishing 
portions of the subject-matter as 
payable or deliverable by each, the 
application shall take effect against 
only such of the said persons or 
their representatives as it may be 
made against. But where the de- 
cree or order has been passed 
jointly against more persons than 
ODe, the ajijilication, if made 
against any one or more of them, 
or against his or their representa- 
tives, shall take effect against them 
ail. 

Explanation II. — "Proper - 
Court” means the Court whose 
duty it is to execute the decreo or 
order. 


81. Decree becoming in executable by reason of subsequent 
events : p. 2482 

82. Decree on condition to be performed by the decree-holder 

himself : p. 2483 

83. Appeal : p 2484 

84. Appeal whether should bo against the decree or order 

sought to be executed p 2485 

85. Appeal against portion of decree, if saves limitation for 
execution of whole decree p 248G 


41. Abatement of appeal : p. 2493 

42 Dismissal of appeal for default, whether gives a fresh start 
of limitation for execution p 2495 
43. Order returning appeal for presentation to proper Court 2 
p. 2197 


48 “Where there has been a review of judgment p. 2499 

49 Review in part p 2501 

50 “Where the decree has been amended" p. 2501 
51. Where amended decree is appealed against . p. 2506 


55 Application larred by limitation p. 2514 
55a. Application in respect of person or property outside 
jurisdiction . p. 2514 

55b • • ' . i • . * ‘ C -t 

66. \ • ‘ i * 

57 Application for rebel in mode not permitted by law : 
p 2517 

68 Application in respect of decree incapable of execution : 

p. 2517 

68a. Application for execution of conditional decree without 
performing condition : p. 2517 

69 Application not accompanied by certificate required by 

law • p. 2518 

GO. Omission to sign or verify application p 2519 


C4 Omission to state previous adjustments • p. 2520 

r r- ‘ ,,r ■ .■ ■ • ••■ i -* - - 1 


C8 Failure to file copy of decree • p. 2522 

69 Failure to produce encumbrance certificate p. 2523 

70 Omission to give description of property sought to be 

proceeded against p 2523 
71. Defects of vakalatnama p 2521 
72 Other defects p 2525 

73. Application valid only if made by decree-holder or his 
representative p 2526 

74. Application by attaching creditor p 2527 
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7fa, t™Si“ b ? 5 S' ree ' hoIfa * ato ' w °' a 

75. Application by Court oi Wards : p. 2528 

p em lm i7 P "““ te P' e *“‘“i npMmtatbi mite 
77 ' p PP S““ br sl ™8“ claiming to bo rejrossntitln 1 

78. Application by transferee of decree : p. 2529 
an Application by agent ; p 2532 
BO. Application by pleader : p. 2533 

p P S 10n bj eXeCUt0r oi decree ' h °M«r without prehte: 
Bla. Previous application for execution need not be against 
p 2533 me rerS ° n or P r °P ert y oe f °f the same relief: 
® 2 ‘ ^against legal representative of judgment- 

ftj* 4 PP ) ,icat . ion wiiere judgment-debtor is a minor : p. 2585 
04. Application against trustee judgment-debtor who bu 
ceased to be trustee subsequently : pa 2536 
• application against judgment-debtor who was dead at 


I R7°’«.d a PPbcation ; p. 2544 


applies- 


p. 2555 

in?" step . rnu5 t be in furtherance of execution : p. 25^ 
■lui. Apphcation for step-in-aid must be one in accordant* 
with law and to the proper Court 5 p. 2557 
J/w' ® l , e P must be one to be taken by the Court : p. 2553 
?nf' - re . Bh , oald an application : p. 2559 
104. Plaint if can bo treated as an application : p. 2552 
loo. Appeal, whether can be treated as an application • 
P 2563 

inn ... oxf.1 


108. The step must be with reference to the decree sought ^ 

be executed : p, 2564 

109. Application for execution, not in accordance with u* 
may still be regarded aa application for itep-in • 

i p. 2564 

j 110. Application for step-in-aid docs not lio where execution 

I !KJ 
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115. Application for postponement of execution proceedings : 
p. 2567 

116. Application for issue of notice under Order 21 Buie 22, 

Civil Procedure Code p. 2569 

116a. Application for proclamation of Bale under Order 21, 
Rule 66, Civil Procedure Code : p. 2570 


122. Application by decree-holder for leav e to bid, if step-in. 
aid : p 2577 

123. Application for delivery of possession by decree-holder 

auction-purchaser : p 2579 

124. Certification under Order 21 Rule 2 of the Civil Proce- 

dure Code . p. 2580 

125. Application for payment out of moneys lying in Court ; 
p 2582 

126. Application for substitution of representatives : p. 2584 

127. Application for substitution of name of transferee of 
decree, if step-in-aid : p. 2585 

128. Other illustrative instances of step-in-aid : p. 2585 

129. "Final order": p. 2587 

130. Order transferring decree for execution : p. 2591 
130a. Order retnrmng application : p. 2592 

131. Final order need not be in accordance with laws 

p. 2592 i I 

131a. Retrospective operation of amendment of Clause 5 : 
p 2592 * , 

132. Clause 6 . p. 2592 ■ ' 

133. Clause 7— General . p. 2593 

134. "Payment which the decree or order directs to be made 
at a certain date": p. 2591 

135. "Certain date", p 2596 
13G Instalment decree : p. 2593 


140 Decree for partition : p 2608 

141. Decree partly joint and partly several against 6everal 
defendants : p. 2609 

142. Several persons becoming entitled to or liable under 

decree alter it U passed — Effect of application by or 
against one : p 2610 
142a. Explanation It ; p. 2611 

143. Revival of application : p. 2611 

144. Onus : p. 2618 


limitation in 
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183. Ta enforce a judgment, 
decrco or order of any Court 
established by ltoya\ Charter in 
the exercise of its ordinary origi- 
nal civil jurisdiction, or an order 
of His Majesty in Council. 

— Twelve years. — 

When a present right to enforce 
tho judgment, decrco or order ac. 
crucs to some person capablo of 
releasing the right : 

Provided that when tho judg- 
ment, dccroo or order 1ms been 
revived, or some part of tho prin- 
cipal money secured! thereby, or 
somo interest on such money has 
been paid, or 6omo acknowledg- 
ment of the right tborcto has been 
given in writing signed by tho 
person liable to pay such principal 
or interest, or his agent, to tho 
person entitled thereto or his agont, 
tho twelve years shall bo computed 
from tho dato of such revivor, pay- 
ment or acknowledgment or tho 
latest of such revivors, payments 
or acknowledgments, as tho caso 
may be. 


1. Legislative changes : p. 2621 

2. Scope : p. 2C22 

0. Application by notice of motion : when downed to to 
made : p. 2G23 

4. ‘'Enforce": p. 2624 

6. "Established by Royal Charter*': p. 2C25 

C. "In thoexerciso of its Ordinary Original CirU Jcrisdio- 
tion" : p. 2626 

7. Order of His Majosty in Council : p. 2G26 

5. Starting point : p. 2627 

0. Person capable of releasing tho right : p. 2628 

10. Revivor : p. 2628 

11. Acknowledgment and payments : p. 2630 



GENERAL INDEX 


Note. — A= Article; C1=Ci,ause; FN=FootNote reference; 

P— Preamble; N —Norn number in the Commentary; 

S=Seciion. 


Abandonment 

By owner : See Possession — Abandonment. 

By trespasser : See Adverse possession — Interruption. 

Abatement 

i. Cause of ... ... ... ... ... 

(a) Death of party to suit 

(b) Failure to bring on record legal representative of plaintiff 

or defendant wbo dies after preliminary but before final 
decree 

(c) Insolvency of plaintiff — Whether causes abatement of 

suit 

Date of — What is 

Representative suit under Civil P. C , S 92 — Whether abates ... 

— — -Revision applications — Whether subject to abatement 
—Setting aside of 

(a) Application for 

(i) Abatement caused by failure to substitute legal repre- 

sentative of deceased defendant or respondent in time 
— Time cannot bo enlarged for sufficient cause 

(ii) Application for substitution, whether can bo treated in 

substance as one for setting aside abatement 

(iii) Delay in filing, if can be excused . . S3 

(iv) Limitation ... . . ... -A 171, 

(a) Starting point 

( b ) Time, w bother can be extended by virtue of S. 5 . 

(v) Representation of several persons by one — Death of 

person instituting suit — Application by person repre- 
sented to contmuo suit — Whether one for setting aside 
abatement ..... .A 171 N 2 

(vi) Suit by nearest reversioner to set aside alienation by 

widow — Death of nearest reversioner pending suit — 

Declaration of abatement of suit by Court — Applica- 
tion by next reversioner for setting aside abatement is 
not governed by Art 171 ... ... . . A 171 N 2 

(b) Who can set aside abatement ... ... ... A 171 N 2 

Accommodation bill 

Acceptor for honour of — Suit by liim on the bill — Limitation ... A 79 N 1 

-Acceptor of — Suit against drawer — Limitation — Starting point . . A 79 N 3 

Accommodator of— Suit for recovery of sum paid — Limitation . . A 79 N 2 

Indorser for accommodation — Suit by — Limitation . . A 79 N 2 F N 1 

Meaning of ... .. .. ... ... A 79 N 1 


A 171 N 2 
A 172 N 2 


A 177 N 5 

A 172 N 2 
A 171 N 3 
A 171 N 2 
A 177 N 2 


A 177 N 7 

A 171 N 3 
N 3 FN 1 
A 172 N 1 
A 171 N 3 
A 171 N 4 
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Accounts 

Dobtor calling for accounts in reply to creditor's demand for pay- 

mont — Debtor, if admits cxistonco of unsettled accounts 

Demand for — What amounts to demand for accounts within 

Article 89 ... ... ... ... 

— .Mutual account 

(a) Meaning of 

(b) Test 

Mutual, open and current account 

fa) Shifting balance, whether must exist throughout dealings ... 

(b) Suit for balance duo on 

( 1 ) Account between debtor and creditor whoro debtor 
has made casual overpayment — Limitation 
(ii) Account consisting of advances of loan on one side and 
agoncy on tho other — Limitation applicable ... 

(ni) Account consisting of salo of goods on one hand and 
payments of prico on the othor-r-Limitation applica- 
ble ... ... ... ... 

(iv) Account whoro each party sells goods to tho other — 

Limitation 

(v) Account whoro craployco is in tho habit of drawing 

advances of salary — Limitation 

(vi) Account wbero thero are advances of loan on one side 

and repayments on tho other — Limitation applicable : 

(vii) Account which consists of deposits and withdrawals — 

Limitation 

(viii) Account which consists of loan by oach party to the 
other — Limitation 

(ix) Account which consists of receipt of rent from minor's 

estate on one 6ide and money spent for minor on the 
other — Limitation 

(x) Object of Art. 85 

T ‘ (xt) “Last item admitted or proved” in Art. 85 — Meaning of : 

(xii) Limitation 

.(a) English Law 

(6) Indian Law ... ... ••• 

(c) Starting point 

(d) Section 25 not applicable 

(xiii) Suit where account consists of advances of loan on one 
side and sale of goods on tho other — Limitation 
applicable 

(c) Whether each party must keep accounts to constitute mutual, 

open and current account ... ... 

(d) Whether the parties must bo the same throughout the period 

of account ... ... ... ••• 

— Open and current account — Meaning of ... ... ••• 

.Principal and agent — Agent whether bound to render proper 

accounts ... ... ... ... % 

— — Refusal to give — What amounts to refusal to give accounts within 
Article 89 
Suit for 

(a) Account of profits made by defendant by infringing copyright 
or exclusive privilege — Limitation 


S 19 N 19 

A 89 N 13 

A85N3 

A85N3 

A 85 N 13 


A 85 N 10 
A85N5 


A85N6 
A 85 N 7 
A85N4 
A85N4 
A85N9 
A 85 N 10 


A 85 N 12 
A 85 N 3 
A 85 N 18 

A 85 N 2 
A85N2 
A 85 N 17 

A 85 N 17 


A 85N 8 

A85N15 

A 85 N 15 

A 85 N 14 
A 89 N 21 
A 89 N 13 

A40N1 
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Accounts— Suit for — ( Contd .} 

(b) Admission of existence of unsettled accounts — Accounts 
submitted to arbitrators for settlement — Admission, if 
saves limitation for suit notwithstanding failure of arbitra- 
tion proceedings ... ... ... , . S 19 N 19 

I 1 ' (c) Against executor — Limitation . . ... ... A 120 N 4 

’ ' (d) Against executor — Whether executor liable to render 
- ’ • accounts for period of twelve years previous to suit, in suit 
by residuary legatee for recovery of his share granted under 

the will ... ... ... ... ... A 123 N 7 

I I (e) Against factor — Limitation ... ... A 88, A 88 N 1 

(f) Against trustee where he is liable to account in equity for 

a particular fund — Limitation — Starting point ... A 120 N 4 

(g) Based upon registered contract of agency — Suit, whether one 

for compensation for breach of registered contract ... A 116 N 12 

(h) By legal representative of deceased principal against agent 

for accounts due to deceased principal ... ... A 89 N 11 

(i) By principal against agent 

(i) Agency, how terminated . . . . A 89 N 14 to 19 

(n) Burden of proof ... . .. ... A 89 N 20 

(ni) Limitation — Starting point ... A 89 N 5; A 89 N 12, A 89 N 13 

(iv) Nature of relief . . . ... ... A 89 N 5 

(v) On ground of breach of contract of agency — Suit, 

> whether governed by residuary Art. 115 ... A115N1 

(vi) On registered agreement to account — Limitation appli. 

cable 1 t ... ... ... ... A 89 N 4 

. (vii) What constitutes demand and refusal of accounts 

within Art. 89 — Illustrative cases ... . . A 89 N 13 

(]) By principal against legal representative of deceased agent 

• — Limitation . . . . A 02 N 11, A 89 N 10 

(k) By proprietor for account of profits against lambardar based > 

on implied contract — Limitation A120N-iT 

(l) Cause of action — When arises . ... A 120 N 15 

> (m) Decree in favour of defendant, if may be passed . . 8 3 N 14 

(n) Discharge — Manager of joint Hindu family — Capacity of, 

to give .. . .. S 7 N 16 

(o) Essentials of such suit ... . . . . ... A 120 N 15 

*' * ' '(p) Hindu family — Partition of Hindu family — Portion of estate 

left in management of one member — Suit against such 
1 member — Suit for accounts by other members — Limitation . A 89 N 8 

(q) Limitation — Illustrative cases governed by Art. 120 . A 120 N 15 

l, (r) Limitation applicable — Whether same as applicable for 

money had and received • • • - • A 62 N 4 

. (s) Partnership accounts — Partnership deed registered — Wbe- 

, • tber suit is one for compensation for breach of registered 

contract . . . ... • - . . A 116 N 11 

(t) Suit for accounts and share of profits of dissolved partnership 
p , . , (i) Between partner and sub-partner — Limitation appli- 
cable ... . • ... ... A 106 N 8 

^ > ,( 4 (ii) Burden of proof . . • • ... - A 106 N 14 

' (iii) By assignee or succeSsor-in-interest of a partner — 

. 1 Limitation ... .. ... ... A 10G N 
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Accounts— Salt for — Suit for accounts and sharo of profits of dissolved 
partnership — ( Conld.) 

(iv) Limitation 

(а) Fact that thoro nro unrealized assets outstanding 

at tho dato of dissolution and da to of suit, whe- 
ther alters charactor of suit as ono for accounts: 

(б) Starting point 

(v) Meaning of 

(vi) Partnership dissolved on death of a partner — Suit 
against heir of deceased partnor for debts duo from 
him as member of partnership — Limitation 

(vii) Second partnership after dissolution of first — Suit 

for account of second partnership — Accounts of first 
partnership, if can ho gone into 
(viii) Sottlomont after dissolution— Whethor permissible ovon 
after expiry of limitation for suit for accounts 

(ix) Suit for accounts of family husinoss— Limitation 

(x) Suit for accounts whore deed of partnership is regis- 

tered — Limitation ... ... ••• 

(xi) Suit for declaration that plaintiff has sharo in the pro- 

perty attached in execution of a docreo against one 
of the partners as sololy belonging to him — Whether 
euit for accounts and 6haro of profits of dissolved part- 
nership ... ... ... 

(xii) Suit for recovery of money found duo to plaintiff by 

defendant by prior judgment between parties in 8uit 
for accounts of dissolved partnership — Limitation ... 

(xiii) Suit for relief arising out of existing partnership — 

Whether suit for accounts of dissolved partnership 

(xiv) Suit for sharo in spocific amounts received by one part- 
* ner after dissolution — Limitation ... ••• 

(xv) Suit if timo-barred, whether bars subsequent suit 

for relief unclatmablo without findings as to account 
and sharo of dissolved partnership ... ••• 

(xvi) Suit in respect of matter which is not and has not be- 
come item of partnership account — Whether main- 
tainable without prayor for adjustment of accounts — 

Illustrative cases 

(xvii) Suit to recover amount duo on basis of settlement 
reached between partnors — Limitation 
(xviii) Time, whether can be extended by application of Sec- 
tions i to 25 

(xix) What ig — Tost 

(xx) Whether form or substance of suit is material for appli- 

cability of Art. 106 ... ... _ , 

(u) Suit for accounts and suit for compensation, distinguished: 

(v) Suit for accounts of moveable property left in manage- 

ment of one member after disruption of joint status of 
joint Hindu family — Limitation applicable 

(w) Suit for accounts without prayer for dissolution of partner- 
ship— Limitation ... ... 

-M Suit for directing defendants to produce their accounts of 
office — Limitation ... ... ... ••• 


A 106 N 2 
A 106 N 13 
A 106 N 5 

A 106 N 11 

A10SN9 

A 106 N 6 

A 106 N 3 
A 106 N 13 


A 106 N 5 

A 106 N 6 
A 106 N 4 
A 106 N 7 

A 106 N 5 

A 106 N 6 
A 106 N 6 

A 106 N IJ 
A 106 tf 2 

A106N2 

A H6 S 1 

A 127 N 6 
A 120 N 27 

A 124 N 6 
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Accounts— Suit fop — ( Gontd.) 

(y) Suit for money under agreement — Subsequent suit for the 

- same sum as on settlement of accounts — Whether on same 

cause of action for purposes of S. 14 ... ... S 14 N 18 

(z) Suit seeking to make trustee liable to account for property 

that came into bis hands and to make good such portion as 
is not duly accounted for — Whether within S. 10 ... S 10 N 23 

(z 1 ) Suit to enforce Lability of trustee in respect of property 

which never came into his hands — Whether within S. 10 S 10 N 23 

■ Suit on 

(a) Adjusted accounts of partnership which entitles plaintiff to 

sue by virtne of adjustment — Limitation ... ... A 115 N 3 

(b) Oral adjustment— Limitation . . ... ... A 120 N 15 

(c) Suit for recovery of sums duo on accounts after a bill which 

defendant has sent to plaintiff in settlement of accounts is 
dishonoured on presentment for acceptance — Limitation . . A 78 N 3 

Accounts stated 

■ In respect of registered contract of debt — Suit upon original 

contract within six years thereof but beyond three years of 
statement of accounts — Whether barred ... ... A 64 N 5 

- Meaning of ... ... ... ... ... A 64 N 2 

Promise implied in — Whether constitutes express promise within 

Contract Act, S. 25, sub.s. 3 .. ... ... A 64 N 3 

—Statement of account, whether extinguishes original rights A 64 N 6 

— Suit upon 

(a) Accounts stated not signed by defendant or his agent — 

Limitation ... . . . ... A 64 N 10 

(b) Adjustment of accounts if not signed by defendant, whether 

furnishes cause of action . ... . . A 64 N 8 

(c) Between principal and agent .. ... ... A 64 N 7 

(d) Limitation 

(l) Art. 85 and Art. 64 distinguished ... ... A 64 N 4 

(ii) Starting point ... ... ... ... A 64 N 9 

—What is 

(a) Account which merely consists of advances of amount on 

one side and repayments towards such advances on the 

other, whether accounts stated . . . . . A 64 N 2 

(b) Acknowledgment under S 19, whether accounts stated A 64 N 2 ; A 64 N3 

(c) Mere balancing of account, whether accounts stated .. A 64 N 2 

Whether must be in terms of money ... . . ... A 64 N 5 

Acknowledgment 

After dissolution of partnership by partner authorized to wind up 

business — Whether binding on other partnors . . . . S 21 N 13 

- Against whom operates — Person jointly liable with person making 

acknowledgment — Whether bound .. . . ... S 21 N 6 

• Authorization need not have been made with reference to parti- 
cular acknowledgment in question .. .. .. S 21 N 6 

-Authorization of a member of any of the groups mentioned in 

, S. 21 to acknowledge on behalf of others may be express or 

implied and may be general or special . . ... ... S 21 N 6 

t — B y agent 

^ (a) “Agent duly authorized in this behalf" io'S. 19 — Meaning of . S 21 


Lin. 167 
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Acknowledgment— By agent— (Contd.) 

(b) Agent of Hindu widow acknowledging liability — Whether 

valid as against reversioner succeeding to such liability ... 

(c) Persons who can bo considered os agents for the purpose of 

S. 19 

By co.mortgagee 

(a) Mero fact that persons stand to each other in the relation of 

co-raortgagoes — Whether makes them agents for each other 
for purpose of making acknowledgments 

(b) Mortgagee right partitioned and each mortgagee in separate 

possession of a portion of mortgaged property — Acknow- 
ledgment by ono of them — Whether can bo used in suit for 
redemption of particular eharo in his enjoyment 

(c) Whether effective to sustain suit for redemption of such co- 

mortgagee’s Bharo in mortgago ... ... ••• 

(d) Whether operates against other co-mortgagees for purposes 

of limitation 

By Court of Wards — Authority to acknowledge is statutory and 

not as guardian of ward ... ... ... ••• 

By guardian 

(a) Acknowledgment by de facto guardian of minor who is not 

his legal guardian — Whether binding on minor under S. 21 : 

(b) Acknowledgment must be mado by lawful guardian 

(c) After ward's death — Ward's estate, if bound ... 

S "Lawful guardian” in 8. 21 — Meaning of 

Of insitbe person — Bofore ho is so appointed one is not the 

L - ^ (ing for 

minor’s bonofit ... ... ... ••• 

By Hindu widow — Whether binding on reversioners 

. By junior member of Hindu joint family — Whether binds other 
members of the family ... ... ... 

By manager of Hindu joint family 

(a) After partition — Creditor having no notice of partition 
Acknowledgment, if binds -other members of family 

(b) Family joint when liability was incurred — Acknowledgment 
by alleged manager after family divided — Acknowledgment, 
if binding on other members of family _ ... 

(c) In his individual capacity — Whether binding on other 
members of the family ... ... 

(d) It should be joint family liability in order to bind the other 
members of the family ... _ , ••• 

(e) Liability incurred by members of family in their individual 
capacity — Manager, if can acknowledge liability on beban 
of other members of the family ... ... 

(f) Liability incurred by or on behalf of Hindu undivided family 
— Acknowledgment by manager or his agent — Whether can 
be deemed to have been made on behalf of whole family ... 

(g) Mention of debt in schedule of debts filed by manager in the 
course of proceedings for his being adjudicated insolvent 
Admission, if binding on family ... _ . "* 

00 Whether saves limitation in regard to liabilities binding on 
family ... ...» ... ... 


821 

S21N6 


S 21 N 16 


S 21 N 16 
S21N16 
S 21 N 16 
S 21 N 5 


9 21 NS 
S21NS 
S2t N3 
S 21 N3 


S 21 N * 

S 21 N 3 

S2lN3 
S 21 N 

S 21 N 26 


S 21 N 26 

S 21 N 26 
S21N26 
S 21 N 20 
S 21 N 26 
S 21 


g 21 N 20 

sai** 
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Acknowledgment— By- manager of Hindu joint family— (Contd.) 

(i) Whether should be expressed as made in his capacity as 

manager ... ... ... ... ... S 21 N 20 

■ By manager ol Malabar tarwad in respect ol liabilities binding on 

tar wad — Whether binds the whole tarwad ... ... S 21 N 20 

——By member of joint Hindu family carrying on business made in 
the course of the business — Whether can be presumed to be 
authorized by other members of the family ... ... S 21 N 14 

■ By member of joint Hindu family in the ordinary course of busu 

ness after partition —Creditor having no notice of partition— 
Acknowledgment, if binding on other members of the family ... S 21 N 14 

By one co-mortgagor — Whether saves limitation as against other 

co-mortgagors... ... ... ... ... S 21 N 11 

— ■ — By one of Muhammadan co-beirs — Whether saves limitation as 

against another co-heir .. ... ... ... S 21 N 10 

By one of several executors — Whether effective against the others: S 21 N 15 

B y one of several joint contractors 

(a) Authorization by one of the others for acknowledgment to 

be made — Limitation will be saved as against him also ... S 21 N 7 

(b) Limitation, if saved against others ... ... S 21 N 7 

' (c) By one of several joint-contractors, partners, executors or 

mortgagees — Effect of ... .. ... S 21 

By one of several judgment-debtors — Whether saves limitation 

against other co-judgment-debtors ... ... ... S 21 N 17 

■ By one partner in a going mercantile concern 

(a) Presumption of agency of such partner on behalf of firm will 

hold good only if acknowledgment made in course of part. 

nership business .. . . . . . S 21 N 13 

(b) Whether binding on firm . ... S 21 N 13 

By partner 

(a) After dissolution of partnership in respect of a debt which 

was a partnership debt — Whether binds other ex-partners S 21 N 13 

(b) Authority of partner to acknowledge on behalf of firm ... S 21 N 13 

(c) Authorized by other partners to do so — Whether saves 

limitation against other partners ... ... S 21 N 13 

(d) In respect of partnership debts after dissolution of firm of 

which creditor has no notice — Acknowledgment, if binds 

estate of deceased partner . . . . ... S 21 N 13 

(e) In the course of proceedings lelatmg to his insolvency — 

Acknowledgment, if can be used as against other partners • S 21 N 13 

(f) Partner purporting to acknowledge only his own liability and 

not that of partnership as a whole — Whether saves limita- 
tion as against other partners . ... ... S 21 N 13 

— — By principal debtor — Whether saves limitation as against su 21 N 12 

■ By surety— Whether saves limitation as against principal debtor . S 21 N 12 

By vakil on behalf of minor — Whether binding on minor ... S 21 N 3 

——Categories mentioned in S. 21 are exhaustive ... ... S 21 N 6 

Certificate of guardianship granted to two persons jointly — Acknow- 

ledgmenV by one of them, if and when binding on minor . . S 21 N 3 

Disability of creditor at the time of acknowledgment — Effect ... S 6 N 15 

'During vacation — Effect ... ... ... ... S 4 N,8 
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——Head of Muhammadan family — Whether can make acknowledg. 

ment on bohall of tho family ... ... ... S 21 N 22 

Ineffective for purposes of Art. 183 — Fresh period of limitation, if 

will run from dato of acknowledgment ... ••• S 20 K 37 

In favour of original creditor’s legal representative — Legal repre- 
sentative minor— Effect ... ... ... ... S 6 N 14 

- In respect of cause of action — Day of acknowledgment to be 

cxcludod in computing period of limitation ... ... S 12 h 3 

—Joint contractors — More fact that certain persons are related to 
each other as joint contractors — Whether by itself makes them 
agents of each other for making acknowledgment ... S 21 h 7 

— .. J oint mortgagees 

(a) Acknowledgment by joint mortgagees — Whether save3 limita- , 

tion for suit for redemption by mortgagor ... S 21 M 

(b) Death of one of two co-mortgagees — Entiro mortgagee right 

becoming vested in tho other — Acknowledgment by him 

alter the other's death — Whether sufficient to keep alive , 

right of redemption ... ... ... _ ... ° 

(c) One of sovoral mortgagees, if can he doomed to be acting as „ ,g 

agont of tho others for purposo of acknowledgment ... 8 1 

Made after period fixed in Schedule but before expiry of period 

oxtended on ground of disability — Whether furnishes fresh c eft 41 
starting point of limitation ... ... ••• _ t) ? q 

■ -Meaning of ... ... ... ... ... ° 

More persons than one jointly liable — Acknowledgment by one will « g 

not bind the others ... ... ... , ° " 

Naturo of business of firm such that acknowledgment of liability 

is a thing done in the usual course of the business — Authoriza- 
tion to one partner by other partners to acknowledge may be ^ j. j 3 
presumed ... ... ... ... ••• & ” 

01 liability to pay arrears of rent — Acknowledgment, whether ^ j«j 

oxtonds period of limitation for suit for arrears of rent ... A 

• Person making acknowledgment having authority, of other mem- 

- ^ bers of the group to which ho belongs, to make acknowledg- g o] K 6 
'* ment — Acknowledgment binds other members also 

Persons who can keep alive right which is not time-barred, by g <>i N 2 

acknowledgment 

-Promise implied in — Whether constitutes express promise within a 64 N 3 

Contract Act, S. 25, sub-s, 3 ... ••• 

Requirements of Art. 183 satisfied but not those of S. 19 — Date of g g 0 pj 37 

acknowledgment will be starting point under Art. 183 ... g 91 N 6 

Section 21 is not an exception to S. 19 but an explanation to it ... g oqJJ 37 

Should be made to person entitled under Art. 183 ... ••• 

To pay time-barred rents— Suit on basis of such acknowledgment ^ jj 

— Whether maintainable ... ... •*;, 0 . \ 64 H 3 

Under S. 19— Whether ‘accounts stated within Art. 64 : A 64 JN ' g og N 2 

- Validity of, when made after the prescribed period ••• 

Acknowledgment and payment S 20 N 37- 

- Distinction between S.19 and S. 20 and Art. 183 ... 
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Acknowledgment of liability 

— — Acknowledgment and fresh contract — Distinction between ... S 19 N 8 
—^Acknowledgment by administrator 

(a) Administrator, if can bind estate by acknowledgment made 

. by him in respect of debt dne by estate ... ... S 19 N 55 

(b) Letters of administration granted to heir of deceased— 

Acknowledgment by heir made before grant of letters — 

Effect of ... ... ... ... S 19 N 55 

—Acknowledgment by agent 

(a) Acknowledgment necessarily implies that agent acknowledges 

liability of principal in favour of third party . . ... S 19 N 60 

(b) Agent authorized to affix principal's signature on his behalf 

S 19 N 50 

(c) * S 19 N 50 

u ... 

acknowledge debt due by principal ... ... S 19 N 50 

(e) Authority confined to dealings with lands — Agent, if em- 

powered to acknowledge liability for personal debt not 

charged on lands . ... ... ... S19N50 

(f) Authority of agent may be express or implied and may be 

presumed from attendant circumstances ... .. S 19 N 50 

(g) Authority of agent may be the outcome of an order of Court 

or arise as a matter of law ... ... ... S 19 N 60 

(h) Authority of agent to make acknowledgment on behalf of 

another may be special or general ... . : ... 8 19 N 60 

(i) Authority to borrow implies authority to acknowledge debts . S 19 N 50 

(j) Authority to buy goods and pay for them — Whether implies 

authority to acknowledge liability for price of goods bought . S 19 N 60 

(k) Authority to 6ettle and pay claims — Whether includes autho- 

rity to acknowledge such claims . . ... ... S 19 N 50 

(l) Burden of proof that person acknowledging was duly autho- 

rized to do so is on plaintiff . . . . ... S 19 N 50 

(m) Business of firm carried on by gumastba who generally 
managed all its affairs — Gumastba always allowed to write 
letters on behalf of firm which were never repudiated — 

Gumastba, if could acknowledge debts on behalf of firm ... S 19 N 50 

(n) Court of Wards in charge of estate of a waid — Whether an 

agent authorized under the statute to make acknowledg- 
ments on behalf of ward ... ... . . S 19 N 50 

(o) Executor’s authority to give acknowledgment on behalf of 

estate is based on his position under the law . . . . S 19 N 50 

(p) Letter acknowledging debt on behalf of another written at 

the request of the latter — Acknowledgment is made by 

agent specially authorized in this behalf . . ... S 19 N 50 

(q) Mere fact that agent used to write letters on behalf of prin- 

cipal — Court, if can infer that he was authorized to make 
acknowledgment of liability on behalf of principal .. S 19 N 50 

(r) Question whether there is authority to acknowledge depends 

on facts and circumstances of case ... ... S 19 N 50 

(s) Receiver authorized by Court to acknowledge debts — Autho- 

rity is derived from order of the Court . . 


S 19 N 50 
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Acknowledgment of liability— (Contd.) 

—Acknowledgment by Court 

(a) Judgment purporting to record admission made by or on be- 

half of a party — Judgment, if can oporato as acknowledg- 
ment of liability 

(b) Statement in judgment of Court that certain person wa3 

mortgagee — Whethor can bo used as acknowledgment of 

liability against him 

Acknowledgment by Court of Wards — Whether saves limitation 

under S, 19 

Acknowledgment by oxecutor — Whether binding on estate 

Acknowledgment by minor — Whethor available against him 

-^—Acknowledgment by Official Assignee 

(a) Suit against dobtor after termination of insolvency — Previous 

acknowledgment by Official Assignoe — Whether can be 
relied on as saving limitation ... ... 

(b) Suit against Official Assignee of insolvent to enforce mortgage 

executed by insolvent — Acknowledgment by Official Assignee 
may bo rolled on as saving limitation ... ••• 

—Acknowledgment by one of several co-j'udgment debtors — Whether 
saves limitation against others 
Acknowledgment by pleader 

(a) Admission -by ploader in the course of his duties on behalf of 

his client — Whether binds client as acknowledgment of 
liability . . ... ... _ ... ••• 

(b) Admission by vakil in course of letter by him on behalf of 

cliont — Whether binds client 

(c) Petition by vakil signed by him praying for additional time 

for payment of amount due under decree passed against 
client — Whether acknowledgment of liability under S. 19 : 
Acknowledgment by Receiver 

(a) Receiver, if can make acknowledgment on behalf of party of 

whose property he is receiver 

(b) Receiver of assets of firm with power to pay debts due by 

firm — Whether can give acknowledgment in respect of debts* 

(c) Suit for dissolution of firm — Receiver appointed for collecting 

outstandings and doing oil things necessary for preservation 
of estate — Receiver, if can acknowledge liability for debt 
due by firm ... ... ... 

Acknowledgment contained in document 30 years old 

(a) Document purporting to be signed by agont on behalf of 

principal — Presumption, if arises as to agent's authority : 

(b) Presumption as to — Whether presumption applies where copy 

is produced as secondary evidence ... # 

(o) Signature of executant purporting to have been written by 
another person under the former’s authority — Presumption 
that person affixing signature of executant had his authority 
to do so — Whether arises ... ... _ 

Acknowledgment contained in letter marked “without prejudice 

— Admissibility of ... ... ... 

Acknowledgment does not confer right or title on person whose 

right is acknowledged 

• — ■ — Acknowledgment, if must be signed by person making acknowledg- 
ment 


S 19 N 57 

S 19 N 57 

S 19 N 57 
S 19 N 56 
S 19 N 69 

S 19 N 53 

S 19 N 53 
S 19 N 54 

S 19 N 51 ' 
S 19 N 51 

S 19 N 51 

8 19 N 52 
S 19 N 52 

g 19 N 59 

s 19 N 69 
s 19 N 63 

S 19 N 69 
g ig N 66 

S19 N7 

gi9N5 
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Acknowledgment of liability — (Contd.) 

Acknowledgment, if should be admission of one's own liability ... 


can be compelled by Court to prove acknowledgment of 
liability by applicant ... ... ... 

(b) Whether can be compelled to be produced in Court to prove 
acknowledgment 

Acknowledgment made under prior enactment — Test of sufficiency : 

-^—Acknowledgment not sufficient under prior enactment — Eight to 
sue becoming barred on date of coming into force of Act under 
which suit instituted— Right of suit is not revived ... 
—Acknowledgment obtained by threat or intimidation — Whether 
can be used under S. 19 ... ... ... ... 

• Acknowledgment of debt inadmissible for want of stamp — In- 

admissibility does not preclude debt acknowledged from being 
proved by parol evidence ... ... 

•^—Acknowledgment of debt which otherwise falls within provisions of 
Art. 1, Sch. 1, Stamp Act — Acknowledgment if not duly stamped 
cannot be relied on 

•—Acknowledgment under circumstances that would vitiate contract 
—Effect of ... ... ... ... ... 

—Acknowledgment, when to be made 

(a) Acknowledgment must bo made before expiry of period of 

limitation prescribed for suit or application ... ... 

(b) Period prescribed — Meaning of 

(i) Acknowledgment made before expiry of period of limi- 
tation as extended by S 14 — Sufficiency of 
(«) Acknowledgment raado during additional period con- 
ferred by S 19 — Sufficiency of 
(m) Acknowledgment made during the period of two years 
conferred by the now repealed S. 31 — Whether within 
S. 19 

(iv) Acknowledgment made under prior Act — Period pres- 

cribed refers to period prescribed by Act in force at 
the time of institution of suit 

(v) EtAw. period to which, a person is entitled under G 

of the Act — Whether period prescnbed within S 19 

(vi) Extra time which a litigant gets under S 4 — Whether 

part of period prescribed within S 19 .. 

(vii) Period got after deducting a certain time under S. 52, 

13 P Court of Wards Act — Whether period pres- 
cribed within S. 19 

(vm) Period in computing which time is deducted under 
9 78, sub-s, 2, Provincial Insolvency Act — Whether 
period prescribed within S. 19 
(ix) Period of 12 years under S. 48, Civil Procedure Code 
— Whether period prescnbed within S 19 
(x) Period prescribed by special or local law — Whether 
period prescnbed within S 19 


S 19 N 35 

S 19 N 70 

S 19 N 70 
S19N 2 

S 19 N 2 
S 19 N 69 

S 19 N 74 

S 19 N 74 
S 19 N 69 

S 19 N 12 

S 19 N 12 
S 19 N 12 

S 19 N 12 

S 19 N 13 
S 19 N 12 
S 19 N 12 

S 19 N 12 

S 19 N 12 
S 19 N 15 
S 19 N 14 
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Acknowledgment of liability— By whom to be made— (Conid.) 

(d) Person making acknowledgment — Whether must have had 

interest in property in respect of which acknowledgment is 

given, at the time when it was made ... ... S 19 N 33 

(e) “Person through whom he dervies title or liability" — 

Meaning of .. ... ... ... S 19 N 34 

(f) Statement by person made at time when he was not in any 

way liable in regard to matter alleged to be acknowledged — 

Whether can be nsed against him as acknowledgment when 
he subsequently becomes liable in regard to it ... S 19 N 25 

«— — Conditional acknowledgment 

(a) Admission by person of existence of open and unsettled 

accounts between himself and another — Effect of ... S 19 N 19 

(b) Admission of liability coupled with condition that liability is 

found by arbitrators to exist — Sufficiency of, for purposes 

ofS. 19 ... ... ... ... ... S 19 N 19 

(c) Admission qualified by condition which is fulfilled — S. 19, if 

applies ... ... ... ... ... S 19 N 19 

(d) Cosharer in exclusive possession calling upon other co-sbarer 

to pay up his share of expenses incurred for repair — 
Acknowledgment of other's right implied in letter — Whe- 
ther conditional ... ... ... ... S 19 N 19 

(e) Statement by debtor that he is willing to pay on hearing from 

creditor full details of dues — Whether amounts to condi. 
tional acknowledgment ... ... ... S 19 N 19 

— — Conditions for applicability of S. 19 ... ... ... S 19 

— — Date of acknowledgment 

(a) Admissibility of evidence to prove that date given in writing 

is a mistake ... ... ... ... S 19 N 38 

(b) Admissibility of oral evidence as to date ... ... S 19 N 38 

(c) Date Bcored out — Oral evidence, if can be given of date of 

document ... ... ... ... 8 19 N 38 

(d) Whether should be mentioned in writing containing acknow- 

ledgment ... ... ... ... S 19 N 38 

(e) Writing containing acknowledgment undated — Oral evidence 

may be given of the time when it was Bigned ... S 19 N 38 

Distinction between S. 19, Limitation Act, and S. 25, Clause 3, 

Contract Act ... ... ... ... ... S 19 N 9 

_ — Distinction between Ss. 19 and 20 ... ... ... S 19 N 5 

Document containing acknowledgment 

(a) Construction of — Surrounding circumstances, if can be taken 

into consideration ... ... ... ... S 19 N 18 

(b) Document alleged to contain acknowledgment — Evidence 

of external circumstances, if can be taken into consideration. S 19 N 32 

(c) Fact that document is not intended to be acted upon — Whe- 

ther invalidates acknowledgment ... ... S 19 N 18 

Document containing admission by author of subsisting liability — 

TT ” ** * 1 - i - p ™ ~ s 19 n 18 


8. 19 ... ... ... ... ... S 19 N 18 

Document not containing admission of subsisting liability — Whe. 

tber operates as acknowledgment under S. 19 ... ... S 19 N 18 
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Acknowledgment of liability — (Could.) 

Effect of 

(a) Acknowledgment made only with reference to portion of 

claim made by plaintiff —'Whether can save limitation with 
regard to entire claim of plaintiff ... ... 

(b) Acknowledgment of anything includes acknowledgment of 

its legal consequences ... ... ... 

(c) Acknowledgment of liability in respect of promissory note — 

Intention to give promissory note in conditional terms of 
original debt — Acknowledgment, if can be relied on in 
suit for original debt ... 

(d) Acknowledgment of liability in respect of promissory note— 

'Whether available in respect of original cause of action ... 

(e) Admission of mortgage — Whether amounts to admission of 

mortgagee's right to possession of mortgaged property under 
totms of mortgage ... ... ... . 

(f) Date from which fresh period of limitation is allowed ... 

(g) One person liable to contribute to another for joint debt 

which latter has discharged — Admission that debt is a joint 
debt — Whether sufficient acknowledgment with reference 
to suit for contribution by other against him ... 

Endorsement of payment, if should imply acknowledgment of 

liability 

-Endorsement of payment towards debt due on promissory note — 

No payment actually made — Endorsement, if amounts to 
acknowledgment of liability • ... ... 

English Law — Distinction from Indian Law ... ••• 

— — Entry in settlement record etc., that a property is under a mort- 
gage — Becord not signed by party sought to be bound or hts 
agent but only by officer — Whether can be used against party as 
acknowledgment of liability ... ... ••• 

Entry in settlement record etc., that certain property is under a 

mortgage — Becord signed by parties concerned — Document can 
be used as acknowledgment of liability in respect of mortgage: 
Essentials of 

(a) Acknowledgment accompanied by statement that it is not to 

be enforced in a particular manner — Sufficiency of, for pur- 
poses of S. 19 

(b) Acknowledgment coupled with averment that time for pay- 

ment etc., has not yet come — Sufficiency of ... . 

(c) Acknowledgment coupled with proposal for its discharge in a 

particular manner. — Sufficiency of . ... 

(d) Acknowledgment must be definite ... ... 

(e) Acknowledgment must be in respect of the particular pro- 

perty or right claimed in the suit or application 

(f) Acknowledgment must be in writing ... 

(g) Acknowledgment must be made before expiry of period o 

limitation to furnish fresh starting point . ••• 

(h) Acknowledgment must be of a subsisting liability 

(i) Acknowledgment must be signed by person making acknow- 

ledgment or his agent ... • 

(j) Acknowledgment need not be in respect of tbe particular 

relief claimed in the suit 


S 19 N 23 
S 19 N 27 

S 19 N 29 
S 19 N 29 

S 19 N 27 
S19N5 


S 19 N 27 
S19N5 

§ 19 N 5 
S19NS 


S 19 N 49 


S19*49 

S19N18 


S19N18 

819*43 


IwslS 


s19 N26 
S 39 U 30 


S 19 N 9 

S 19 N 20 


S 19 N 3 1 

S 19 N 26 
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Acknowledgment of liability —Essentials of — (Contd.) 

(k) Acknowledgment need not specify the exact nature of the 

property or right ... ... ... ... S 19 N 26 

(l) Acknowledgment of debt need not specify any precise sum as 

duo ... ... ... ... ... S 19 N 26 

(m) Conscious acknowledgment of liability is necessary ... S 19 N 18 

(n) Court of Wards in charge of estate giving notice to creditor 

informing that debt was due to him and requiring him to 

S 19 N 18 

(o) Debtor pledging with creditor shares in a company to secure 

old loan — Pledge not recorded in writing — Whether suffici- 
* ent to save limitation under S. 19 ... ... S ID N 30 

(p) Decree partly in favour of plaintiff and partly in favour of 

defendant — Plaintiff merely applying for execution of that 
portion of decree in his favour — Whether acknowledges 
liability in favour of defendant ... ... ... S 19 N 18 

(q) Document containing acknowledgment ambiguous — Docu- 

ment, if sufficient for purposes of S. 19 ... ... S 19 N 18 

(r) Documents containing admission of liability must also indi- 

cate that such admission is in respect of right sued on ... S 19 N 26 

(s) Document must contain within itself admission of subsisting 

liability ... ... ... ... ... S 19 N 32 

- (t) Judgment-debtor stating that amount due under decree 
remains unpaid but time for payment has not yet come — 

Statement is sufficient acknowledgment of liability under 

decree . . ... ... ... ... S 19 N 43 

(u) Letter from debtor admitting correctness of accounts sent by 

creditor and requesting time for payment — Whether consti- 
tutes acknowledgment of liability ... ... S 19 N 18 

(v) Letter written by executor to plaintiff that his claim against 

, estate was registered and that due notice would be given to 

him when assets ■were to be distributed — Letter, if acknow- 
ledgment of liability ... ... ... ... S 19 N 18 

(w) Liability admitted must be one to the plaintiff or some one 

through whom be claims ... ... ... S 19 N 46 

(t) Mere admission of title of plaintiff without m any way 
implying that there is any liability on defendant’s part — 

Sufficiency of. for S 19 ... . . ... S 19 N 18 

(y) Mere payment of money towards debt — Whether sufficient 
under S 19 though payment may he intended as acknow- 
ledgment of the debt ... ... ... ... S 19 N 30 

( 2 ) Purposo for which statement containing acknowledgment 

was made is immaterial ... ... ... S 19 N 18 

(z 1 ) Right indicated in document containing admission in such a 
way that with the help of external evidence it can be 
identified with right claimed in suit — Sufficiency of . . S 19 N 26 

(z 3 ) Several debts due by defendant to plaintiff — Defendant 
acknowledging liability in respect of a debt — Identification 
of debt acknowledged with the one claimed m suit not pos- 
sible — Acknowledgment, 1 ! sufficient for S 19 


S 19 N 26 
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Acknowledgment of liability— Essentials of — (Contd.) 

(z s ) Signature 

(i) Admission of liability contained in plan filed with 

plaint — Elan when not signed by plaintiff cannot be 
used as acknowledgment under S, 19 ... ... 

(ii) Affixing of one’s seal to acknowledgment — Whether 

equivalent to signing the document 

(iii) Entries in account book which are not signed by 
defendant — Whether sufficient for purpose of S. 19 : 

(iv) Form of signature is immaterial so long as it verifies 

the acknowledgment ... ... ... 

(v) Full signature is not necessary — Initials, sufficiency of: 

(vi) Mere writing containing admission of liability in res- 
pect of right claimed — Sufficiency of, under S. 19 ... 

(vii)'Mortgagor signing entries in account book of mortgagee 
— Mortgagee also signing entries as scribe — Mort- 
gagee, if thereby acknowledges any liability on bis 
part ... ... ... 

(viii) One person authorizing another to sign his name on his 
behalf — Signature, if can be deemed to be that of the 
• principal ... ... 

(ix) One person executing a document but another signing 
. . it as scribe — Document cannot operate as acknowledg- 
ment by the latter 

(x) Person making acknowledgment unable to write bis 
name — Mark or thumb impression — Sufficiency of ... 

(xi) Signature need not appear m any particular part of the 

document ... 

(xii) Telegram, if constitutes sufficient acknowledgment 

under S. 19 

(xiii) Words or letters by which a person usually authenti- 
cates documents as being his own — Sufficiency of ... 
(z 4 ) Statement that liability originally existed but has since been 
discharged — Whether acknowledgment of liability within 


S, 19 

(z B ) Suit by consignor of goods against Railway Company for 
compensation for non-delivery of goods — Letter written by 
Railway Company informing consignor that goods are lying 
at a particular place and that consignor’s instructions are 
awaited — Whether serves as an acknowledgment of liability: 
(z 6 ) Suit for compensation for land compulsorily acquired by 
Government — Letter of Commissioner of Revenue to Dis- 
trict Magistrate expressing willingness to recommend to 
Government to pay for the land — Whether amounts to 
acknowledgment of liability ... 

(z‘) Test to see if words amount to acknowledgment of liability : 

—Evidence 

(a) Admissibility of 


e in regard to question 
whether document contains admission of liability ••• 


S 19 N 31 

S 19 N 31 

S 19 N 31 

S 19 N 31 
S 19 H 31 

S19H5 

S 19 N 31 

S 19 N 31 

S 19 N SI 
S 19 N 31 
S 19 N 31 
S 19 N 31 
S 19 N 31 

S19N20 


S 19 N 18 


S19N16 
S 19 N IS 

S19N39 

S 19N3 3 
S19N32 
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Aoknowle dgment of liability— Evidence — Admissibility of —(Contd.) 

(iv) For contradicting or varying etc., matters stated in 

document containing acknowledgment . . ... S 19 N 41 

. (v) For showing how language used in a document is 

’ ... S 19 N 32 

S 19 N 40 

. as to 

his intention . . ... . ... S 19 N 32 

(viii) Secondary evidence, if can be given to prove contents 
. . of acknowledgment in cases in which such evidence is 

admissible under the Evidence Act ... ... S 19 N 39 

'> (b) Document admitting that the liability exists at a certain 

time — Evidence, if admissible to show that the liability did 
not exist at that time... ... .. S 19 N 41 

' (c) Evidence of facia which enable Court to identify persons 

and things to which instrument refers — Admissibility of ... S 19 N 32 

(d) Executant of document, containing acknowledgment at the 

same time, orally promising to pay the debt — Oral promise, 
e if can be proved to show that there was a fresh contract 

between the parties ... . . S 19 N 41 

(e) Inadmissibility of acknowledgment of debt for want of stamp 

t — Whether precludes debt acknowledged from being proved 

by parol evidence ... ... ... ... S 19 N 74 

(f) Inference drawn from document, if oral evidence ... S 19 N 38 

(g) Letter containing acknowledgment of debt addressed to one 

person as creditor — Admissibility of parol evidence to show 
that another person was known as the person addressed to 
and that letter was given to him . . ... .. S 19 N 26 

(h) Promissory note given in lieu of earlier debt — Debtor giving 

receipt to creditor acknowledging the receipt of the sum 
mentioned in promissory note the same day— Evidence to 
prove that money referred to in receipt is money paid at 
the time of earlier debt — Admissibility of ... ... S 19 N 29 

(i) Eight acknowledged indicated to be right to debt — Fact 

that on date of acknowledgment there was no other debt 
due from defendant to plaintiff — Whether can be proved to 
establish identity between right acknowledged and that 

claimed ... ... ... ... ... S 19 N 26 

.Execution of new ptosxnssory note \n Ivett cl nartier one — Endorse- 
ment on back of earlier note that m its stead new note was 
executed — Suit on original note, now note not being sufficiently 
stamped — Endorsement, if can be relied on as acknowledgment to 
save limitation ... _ ... ... ... ... S 19 N 29 

Express promise to pay existing debt — Whether constitutes 

acknowledgment of liability ... ... ... S 19 N 8 

Fact that acknowledgment lias been made m writing — Whether 

can be proved except by production of document itself or by 
secondary evidence of its contents ... ... ... S 19 N 40 

* Form of — 9. 19 does not require acknowledgment in any particular 

form or an express acknowledgment ... ... ... S 19 N 11 

-Fresh period of limitation 

(a) Computation of — Day on which acknowledgment is signed 

should be omitted ... . ... ... ... S 19 N 37 
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Acknowledgment of liability— Fresh period of limitation— (Contd.) 

(b) Plaintiff under disability mentioned in Sec. 6 at time of 

acknowledgment — Whether entitled to benefit of S, 6 

(c) When commences ... ... ... ... 

—Husband and wife 

(a) Husband, if authorized as such to acknowledge debts due by 

wife ... ... ... ... 

(b) Wife, if has authority as such to acknowledge husband’s debt 

Implied promise, suit on — Whether acknowledgment constitutes a 

new contract ... ... ... ... ... 

Material alteration in document containing acknowledgment after 

it is given — Document, if can l>o relied on as saving limitation ... 
Mere admission that there is a mortgage on one's property — Suffi- 
ciency of, though there is nothing in the statement itself to 
identify the mortgigo with suit mortgage ... ... 

—-Mortgage : See also under Mortgage 

(a) Acknowledgment of mortgage by mortgagor — Whether binds 

transferees of equity of redemption claiming under transfers 
mado prior to acknowledgment ... ... ... 

(b) After mortgage to second mortgagee, mortgagor stating that 

first mortgago remains undischarged — Acknowledgment, if 


(c)'* ■ 


• can operate 


(a) '* ..... . . —Mortgagor 

afterwards stating that mortgage is undischarged — State- 
ment, if binding on vendoo ... ... 

(e) Sale of whole of tho property mortgaged — Absence of personal 

liability under mortgage — Mortgagor stating after sale that 
mortgago is undischarged — Statement, if binding on vendee: 

(f) Subsequent sale of whole of property mortgaged— Mortgagor 

remaining personally liable for mortgago amount — Mortga- 
gor stating during subsistence of personal liability that mort- 
gago remains undischarged — Statement, if binding on vendee: 

Offer of Collector under S. 16 of Bombay Court of Wards Act — 

Whether can bo used as acknowledgment of liability 
Past liability 

(a) Admission of past liability unaccompanied by denial of the 

continuance of the liability — Whether admission of sub- 
sisting liability ... ... ... 

(b) Statement that liability existed — Whether may in the parti- 

cular context and circumstances imply admission of a 


S 19 K 37 
S 19 K 37 


S 19 N 62 
S 19 X 63 

S19N8 

S 19X67 


S 19X25 


S 19X35 

S 19X35 
S 19X71 

S 19X35 

S 19X35 

S 19X35 

S19X72 
S 19 N 23 

S 19 X 20 


Sl9*X 3i 


gage on property after attachment of property— Auction- g j9 K St 
purchaser, if bound by acknowledgment ... . 

(c) Mortgage — Mortgagor granting mortgage with possession to 
stranger— Stranger allowing revenue to fall into arrears— 

Stranger purchasing property at revenue sale— Acknowledg- 
ment of liability by mortgagor in respect of first mortgage g jg X 3t 
— -Whether binding on stranger ... ... ••• 
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Acknowledgment of liability — f Contd.) 

• .Plaint containing definite allegation of acknowledgment as saving 
limitation — Defendant pleading that suit is barred — Such mere 
plea is not sufficient to constitute specific denial of the allegation 

in the plaint ... ... ... ... ... S 19 N 77 

■Plaint, if can be allowed to bo amended by including allegation of 
acknowledgment of liability ... ... ... S 19 N 77 

■ Pleading 

(a) Presumption of bar of limitation not arising on face of plaint 

— Fact that acknowledgment is relied on to save suit from 

bar, if should be stated in plaint ... ... ... S 19 N 77 

(b) Suit barred on the face of the plaint — Acknowledgment of 

liability relied on to save bar — Fact that such acknowledg- 
ment is relied on must be stated in plaint ... S 19 N 77 


. ■ S 19 N 17 

S 19 N 16 

(c) Suit or application must be one in which any property or 

right is claimed ... ... ... S39N16 

—Pre-emption — Acknowledgment by vendee of mortgage on pro- 
perty — 'Whether binding on pre-emptor ... ... S 19 N 34 

Principle of S, 19 ... ... ... ... S 19 N 4 

.Proceedings to which provisions as to extension of limitation apply: S 19; S 19 Nl 

Promise to pay— Whether necessary ingredient of acknowledgment 

under S. 19 ... ... ... ... S 19 N 8 

Promise to pay time-barred debt ... ... ... S 19 N 9 

Promise which 13 merely implied in acknowledgment of liability — 

Whether promise within S. 25, Cl 3, Contract Act ... S 19 N 9 

Promissory note for pre-existing debt — Whether can be used as 

acknowledgment of liability in suit on original cause of action S 19 N 64 

■ Promissory note for pre-existing debt becoming unenforceable as 

being inadmissible for want of sufficient stamp — Suit on original 
cause of action — Promissory note, if can be relied on as acknow- 
ledgment ... ... ... ... S 19 N 64 

Promissory note for pre-existing debt failing as contravening S 26 

of the Paper Currency Act — Suit on original cause of action — 

Promissory note, if can be used as acknowledgment of liability ... S_19 N 64 

Promissory note for pre-existing debt unenforceable under S 28 of 

S 19 N 64 


ment of liability ... ... ... ... S 19 N 64 

Provisions as to — Applicability to execution proceedings ... S 19 N 63 

.Registration 

(a) Acknowledgment contained in document compulsorily regis- 

trable but not registered — Admissibility of, for proving ac- 
knowledgment of liability contained in it ... S 19 N 75 

(b) Acknowledgment of liability m respect of right to or m im- 

movable property of value of Bs. 100 or more — Whether 
a document compulsorily registrable under S 17, Registra- 
tion Act ... ... ... ... S 19 N 75 

——Requirements of S. 19 ... ... ... ... S 19 
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Acknowledgment of liability — (Contd.) 

Section 19 applies to any right or property ... ... S19S5 

— Set-off 

t~\ 1 w * v rr — — 511 -* *. -*—*,-* .. 5 19 K 45 


coupled with claim of set-off 

(c) Defendant denying that he owes anything but claiming plain- 
tiff owes him money — Admission that latter is entitled to 
set off a certain amount against bis claim — Statement, if 
amounts to acknowledgment of liability 

Stamp 

(a) Acknowledgment admitted in evidence though not duly 

stamped — Admissibility cannot be questioned subsequently: 

(b) Acknowledgment need not be stamped in every case 

Statement that a sum of money will become due cn the happenmg 

of an event future and uncertain — Whether amounts to acknow- 
ledgment of debt 

Statement that liability existed once but has since been discharged 

—Whether acknowledgment of liability coupled with refusal to 
pay ... ... ... . •” 

Statement that liability exists — Whether can be used against 

person making it who at the time of making was cot liable 12 
regard to matter acknowledged 

Statement that money claimed is not due bnt that if it is, it tnusi 

be set off against the amount due from plaintiff — Whether ac- 
knowledgment of liability coupled with claim of set-off 
Statement which if literally construed does not amount to. ac- 
knowledgment — Whether sufficient for purposes of S. 19, if it 
implies admission of liability ... 

To whom to be made 

(a) Acknowledgment addressed to some persons — Acknowledg- 

ment, if should be addressed to plaintiff or to any one through 
whom he claims ... ... ... _ . ••• 

(b) Acknowledgment by mortgagee of mortgage and of Hs liabi- 

lity to be redeemed — Whether may be contained in deed of 
sub-mortgage or other documents executed by him in favour 
of a third person ... ... ... ••• 

(c) Acknowledgment contained in will — Sufficiency of 

(d) Acknowledgment may be contained in document presented _ . 

or addressed to Court ... ... _ S 19 * * * 

(e) Acknowledgment not addressed to person entitled — Suffi- 

ciency of ... ... • • ... _ 

(f) Acknowledgment of debt contained in letter to creditor 3 

attorney — Sufficiency of ... ... 

(g) Acknowledgment of debt made to creditor’s brother — Suffi- 

ciency of ... ... ... 

(b) Agreement of reference to arbitration containing acknowledg- 
ment of liability to creditor — Sufficiency of 
(0 Document addressed to Court 

( 1 ) Acknowledgment of debt by its inclusion in schedule 
of creditors filed by insolvent — Sufficiency of, f pur- 
poses of S. 19 


SI? S45 

S19SC 

S19STI 
S 19 S 74 

§19 SB 

S 19 SB 

S 19 SSI 

S 19 S 45 

5 19 S 14 


S 19 S 45 


si9s;f 

S 19 N 45 


S 19 S 47 

5 19*45 

S19K45 

S 19*45 

S 19 S *5 


S 19 * 47 
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Acknowledgment of liability— To whom to be made— Document addressed to 
Court — ( Contd.) 

» (ii) Admission in written statement — Whether amounts to 

acknowledgment o£ liability ,,, ... S 19 N 47 

(iii) Admission of liability made in plaint — Whether 

operates as acknowledgment ... ... S 19 N 47 

(iv) Application by judgment-debtor for entering up part 

satisfaction of decree — Whether amounts to acknow- 
ledgment of liability under decree ... ... S 19 N 47 

(v) Application by judgment-debtor for postponement or 

stay of sale * — Whether amounts to acknowledgment 

of liability under decree ... ... S 19 N 47 

(vi) Application for extension of time for payment of decre- 

tal amount — Whether sufficient acknowledgment - 

under decree ... ... ... S 19 N 47 

(vil). Application for probate — Objection that applicant is 
debtor to estate of deceased — Reply by applicant 
admitting bis liability — Sufficiency of, a9 acknowledg- 
ment ... ... ... ... S 19 N 47 

(]j Entry in defendant’s own book, not communicated to any one 

else — Whether sufficient acknowledgment under S. 19 S 19 N 46 

(k) Mortgage — Mortgagee with possession of rights in land which 
later were commuted into fixed money allowance to be paid 
from Government Treasury— Mortgagee receiving payments 
and giving to Government receipts signed by him as mort- 
gagee — Receipts, if constitute acknowledgments to save 
limitation for Suit for redemption of mortgage ... S 19 N 46 

— — Unconditional acknowledgment — Whether implies promise to pay: S 19 N 8 

Unqualified acknowledgment of liability in lespect of a debt — 

Whether necessarily implies promise to pay debt ... S 19 N 8 

Whether should bo addressed to person entitled ... ... S 19 N 5 

Writing recording payment — When amounts to acknowledgment of 

liability ... ... ... ... ... S 19 N 5 

Acquiescence 

Defence of, if can prevail over statutory period of limitation ... Preamble N 5 

Doctrine of 

_ - (a) As distinguished from the doctrine of laches ... ... Preamble N 6 

- (b) As distinguished from doctrine of limitation .. ... Preamble N 6 

Meaning of . ... - ... ... Preamble N 6 

Acquisition 

. Acquisition of land by Government 

(a) Collector refusing to make award for compensation - — Suit 

against collector for damages — Limitation . ... A 120 N 9 

(b) Suit for compensation — Limitation ... . A 120 N 9 

Acquittal 

Order of — Appeal from — Appeal under Criminal Pioceduro Code 

. — Provision for — Limitation ... . ... A 157 N 2 

Act 

. Act of Government officer 
(a) Suit for setting aside 

(i) Illustrative cases of acts not governed bj Art. 14 ... A 14 K 3 

Lim. ICS 
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Act — Act of Government officer — Sait for setting aside— (Ccr.13.) 

(ii) Illustrative cases where it is cot necessary for plain 

tiff to set aside act ... ... A 14 N 

(iii) Limitation 

(а) Act, whether must be binding on plaintiff for 

applicability of Art. 14 

(б) Residuary provision of ... 

(e) Starting point 

(rf) Time occupied in proceedings before revenue 
authorities, whether excluded 

(iv) "Setting aside,” whether implies act binding upon 

plaintiff until and unless it is set aside ... 

■ -Act alleged to be in pursuance of enactment 

(a) "Alleged to be” — Meaning of ... ... ••• 

(b) Assumption of pursuance is not permissible ... ^ # ••• 

(c) Meaning of — Honest belief of statutory powers, if indispen- 

sable to constitute ... ... ... ••• 

Act in pursuance of enactment 

(a) Doing or omitting to do 

(i) "Doing or omitting to do" — Meaning of 

(ii) Suit for compensation 

(a) Limitation 

(*) On statements contained in plaint defendants 
doing the act at their own hands — Limita- 
tion applicable ... 

(ii) Special and general provisions of 
(fit) Starting point ... ... - 

(it 1 ) Suit against agent for damages for negligence 
of duty under enactment 
(r) Suit against Municipal Board for illegal dis- 
tress of plaintiff’s goods under colour of 

enactment ... ... “■ 

(ri) Suit for specific sum of money illegally levied 
by defendant under colour of enactment . 
(cii) Under English Law ... _ 

(trfii) "Where special or local law prescribes dif- 
ferent period of limitation ... 

(b) Enactment must be in force 

(c) Meaning of 

Act necessary to be set aside — Plaintiff framing suit in different 

manner — Plaintiff, whether can evade limitation applicable to suit 
for setting aside act or order 

Act not binding on plaintiff — -Illustrative cases ... ■" 

Act not necessary to be set aside — Prayer by plaintiff for setting 

aside act — Effect of ... ... ... _ 

— — Act or omission under contract — Compensation for — Limitation 
applicable, whether same as applicable to suit foT compensation 
for doing or omitting to do act in pursuance of enactment ••• 

Act or order 

(a) Suit for setting aside 

(i) Act or order of Government officer in his official capa- 
city — Limitation 


2 ; A 14 X 


A 14 X 
A1 
A 14X 

A 14 X 

A14X 

A2X 

A2X 

ask 


A3X 


ASS 

ASS 

ASX 

ask 


ASS 

ASX 

ASX 

ASX 

ASX' 

ASX' 


A 14 X 

A H X 
A 14 X 


ASSi 
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Act— Act or order— Sait for setting aside— (Gontd.) 

(ii) Declaratory suit that defendants are not permanent 
tenants and that order of Revenue Officer that defen. 
dants are such tenants is incorrect— Limitation appli. 
cable 

(hi) Suit by plaintiff for declaration that order of Collec- 
tor under Bombay Land Revenue Code is null and 
void — Limitation applicable 

(iv) Suit where relief asked for is on the strength of and 

in conformity with act— Limitation applicable 

(v) Whether necessary — Act null and void as made without 

jurisdiction, whether must be set aside ... 

Aden Laws Regulation ... ... ... S3 

Adjournment 

Adjournment of application for execution for hearing — Whether 

operates as stay or injunction ... ... ... 

Adjustment 

- — Adjustment of decree — Meaning of ... ... A 174 N 5, 

Adjustment of decree after sale — Application to record adjustment 

and set aside sale — Limitation for such application ... 

Adjustment of decree out of Court — Application for notice as to 

recording of certification 

(a) Adjustment entered into after date of decree of Court of 

first instance but before date of appellate decree dismissing 
appeal — Limitation ... 

(b) Adjustment made between dates of preliminary and final 

decrees for sale — Limitation 

(c) Application to record agreement not to execute decree made 

before passing of decree — Limitation ... ... 

(d) Application under Civil P C . O 21 R 2 sub-rule 1 — 

Limitation . . ... ... A 174 N 2 

(e) Application under 0 21 R. 2 (2) Civil P. C — Whether main- 

tainable before decree is formally drawn up ... ... 

' Acts — Limitation ... 

default — Fresh application, if 

(b) Effect of bar of limitation 

CO Extension of time — Time whether can he extended hy con- 
sent of parties 

(l)E ' ' ' " 


(k) J 

cising his right to make such ajiplication — Effect of — 
Remedies of judgment-dehtor 

(l) Limitation — Stalling point ... A 174, A 174 N 2 

(m) Naturo of 

(n) Order 21 R. 2, Civil P C , whether limited to money decree 

(o) Statement of objection put ih by judgment-debtor in answer 

to application by decree-holder for execution — Whether 
amounts to application for recording adjustment 


A 120 N 8 

A 120 N 8 
A 14 N 2 

A 14 N 2 
. N1FN3 

8 15 N 14 

, A 174 N 6 
A 166 N 6 

A 174 N 2 

A 174 N 2 

A 174 N 2 

, A 174 N 3 

A 174 N 6 
A 174 N 2 

A 174 N 4 
A 174 N 8 

A 174 N 6 

A 174 N 7 

A 174 N 7 
, A 174 N 6 
A 174 N 4 
A 174 N 2 

A 174 N 4 
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Adjustment — Adjustment of decree out of Court; application for notica as to 
recording of certification— (Contd.) 

(p) Surety for judgment-debtor, whether can plead uncertified 

adjustment made by him ... ... ... A 174 N 4 

(q) Who must make such application ... ... A 174 N 1 


Administration 

See also Legal Representative. 

Administration of estate of deceased person — Suit for 

(a) Limitation — "Where administration is entailed in suit for 

legacy 

(b) Whether barred if claim for legacy or share has become 

barred 

(c) Who can sue 

Bona fide prosecution in administration suit of a claim by a creditor 

under promissory note by deceased debtor — Period of prosecn- 
tion, whether can be excluded in computing limitation for sub- 
sequent suit on promissory note ... 

Person to whom letters of administration have been granted — 

Whether trustee for a specific purpose 

Same person suing as administratrix of an estate in one suit and 

of the estate of a different person in another suit — Whether by 
the same plaintiff for purposes of S. 14 ... 

Suit for 

(a) Debt due by heir to deceased, if deducible from share pay- 

able to heir when suit for recovery of such debt is barred : 

(b) Fact of one creditor having instituted suit for administra- 

tion of estate of a deceased debtor — Whether saves limita- 
tion for a suit by another creditor 


A 123 N 3 

A 123 N 3 
A 123 N 3 

S 14 K 12 
SION 15 

S 14 N 15 
S3 Nl* 
S9N6 


Administrator 

Acknowledgment of liability by administrator — Effect of ••• 

Administrator de son tort — Whether agent 

Administrator of estate of deceased person governed by Indian Suc- 
cession Act — Suit against him by heirs — Limitation 
Administrator of estate of intestate person — Suit by, against execu- 
tor de son tort — Limitation ... ... :*• 

Alienation by — Alienation without permission of Court — Heir, 

whether bound to set aside alienation before he can claim 
relief which he wants ... ... ... — 

Joint administrators — Capacity of one to give discharge on behalt 

of all ... ... ... ... 

Letters of administration granted only with reference to portion 

of estate — Suit in respect of balance — Whether can bo brought 
until letters of administration have been obtained with regard to 
such portion ... ... ... ••• 

Suit against 

(a) Suit for accounts — Limitation 

(b) Suit for legacy — Limitation ... _ ... . 

(c) Suit for monies misappropriated by administrator — Limita- 

tion — Starting point ... .... 

(d) Suit for residue bequeathed by testator— Limitation ••• 

(e) Suit for share of propeity of intestate— Limitation _ ••• 

(f) Suit under Legal Representatives Suits Act — Limitation: Ar s. 


S 19 N 55 
A 69N? 

A 123 N 4 

A 120 N 3 

A 91 N I 3 
S 7 N 28 

S 17 N 8 
* 120 N 1® 

A 133 N 3 

ts|{ 

AM»S| 

33to3a^ 1 
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Administrator— (Conld.) 

Suit by 

(a) Limitation, if can begin before grant of letters of administra- 

tion ... ... ... ... ... S 17 N 8 

(b) Suit under Indian Fatal Accidents Act — Limitation ... A 21 

(c) Suit under Legal Representatives Suits Act — Limitation ... A 20 

Admission 

Allegations to save suit from bar admitted by defendant 

if should prove them 

By counsel on point of limitation, if will bind client 

• B y party on point of limitation — Effect 

Adopted son 

Right of — Aurasa son, if has independent cause of action to chal- 
lenge adoption by father ... ... ... ... S 2 (8) N 8 

Suit by 

(a) Adverse possession by stranger prior to adoption — Adopted 

son, if entitled to extension of time on ground of minority' S 6 N 14 

(b) For impeaching alienation by adoptive mother before adop- 

tion — Suit, whether one for declaration that alienation is 

void ... ... ... ... A 125 N 3, A 125 N 10 

(c) For possession of adoptive mother’s estate, suit also involving 

affirmation of adoption — Limitation ... ... A 141 N 16 

S For property of adoptive mother — Limitation ... A 141 N 7 

For property of last male owner — Limitation ... A 141 N 7 

(f) For setting aside alienation by adoptive father of ancestral 

property — Limitation ... ... ... A 126 N 5 

•'When becomes entitled to property of adoptive father ... A 141 N 7 

"When becomes entitled to property of adoptive mother ... A 141 N 7 

Whether has title of remainderman to property alienated by widow 

before adoption . . ... ... . . A 140 N 3 

Adoption 
Invalidity of 

(a) Omission to bring declaratory suit within prescribed period — 

Whether bat to suit for possession of property against person 
claiming to be in possession in right of adoption 

(b) Suit for declaration 

(i) Alienation of property of adoptive father subsequent 
to adoption — Whether gives fresh cause of action 
(ii) By minor natural son born subsequent to adoption — 

Limitation 
(ni) Limitation 

(iv) Limitation — Staiting point — Registration of deed of 
adoption, if amounts to knowledge so as to start limi- 
tation running 

(v) Minor plaintiff, if and when can be said to have know- 
ledge so as to start time running 
(yi) Onus of proof 

(vn) Suit by Hindu reversioner ... 

(viu) Whether can bo converted into one for recovery of pos- 
session in interests of justice 

(c) Suit for possession against person who claims to be in pos- 
session in right of adoption — Limitation 


A 118 N 2 

A 118 N 9 

A 118 N 6 
A 141 N 16 

A 118 N 5 

A 118 N 6 
A 118 N 7 
A 118 N 8 

A 118 N 2 

A 118 N 2 


— Plaintiff, 

S3N38 
S3N21 
S 3 N 21 
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Adoption — (Gontd.) 

Suit on title based on adoption for possession of office and pro- 
perty attached thereto ... ... ... ... A 124 N 12 

- - V alidity of 

(a) Suit for declaration 

(i) Limitation — Starting point ... ... A 119 M 

(ii) Suit for possession where plaintiff has to establish vali- 

riitv •*'»>»'* u— i ( 

(iii) 

What is, wit . ..... 


Adverse Possession 

— - — Acquisition of title by — Mere constructive possession will not 

enable a. person to acquire title by adverse possession : A 142 A 144 h 

'Acquisition of title by 12 years’ period is that excluding period of 

notice of suit 

Admission of liability in writing and signed by person in adverse 

possession — Whether amounts to acknowledgment of liability : 

Against female limited owner • — Whether bar against reversionary 

heirs 

Against female shebait — Operates effectively against succeeding M .« 

male sbeba.t ... ... ... ... 

Against Government 

(a) Acquisition of title by — Manner of — Burden of proof 

(b) Buiden of proof , , . 4 s 99 

( 1 ) It is on person claiming title ... A 142 A l 

(ii) Proof of adverse possession for a shorter period will 

• ‘ ~ A 142 & I** « 


S lo N 21 
S 19 N 65 
A 141 N 13 


A149N9 


not shift onus to the Government 


(c) Can be pleaded 




(d) Grant by third person of fishery leases belonging to Crown is ^ 

evidence of adverse possession ... ... A 142 & A 

(e) Requisites — Same as m case of adverse possession against 

private person except longer period of possession neces ' .. 544 ft 9 ? 

sary ... ... ... ... A142 Al 49 N9 

(f) What constitutes ... ... ... ..11^83 

—Against Hindu father — Also adverse against bis son ... A 142 

—Against Hindu widow 

(a) Adverse against her adopted son only from date of adop- _ 53 

tlon ... .. ... ... A 143 *14* 

(b) Repairs or payment of taxes, etc. by reversioner during her ^ ^ 96 

lifetime are not evidence of adverse possession : A 

(c) Suit for possession by adopted son governed by Art. 144 f° r ni N 83 

limitation ... ... ... A 142 A 

—Against last male owner— Whether bars reversioner of female jf 14 

limited owner . . ... ... ^ 

—Against municipality — Adverse possession in respect of drains on ^ N 5 
sides 0 ! public street — What amounts to ... ^ jj gj 

—Against one co-trustee — Whether adverse to the other : A 142 

— Against person having no present right to possession 

(a) Adverse possession against ‘stani’ in Malabar — Whether bars^ ^ ^ 73 


next stani when succession opens 
Life estate holder alienating proper' . 
not adverse to person entitled to remainder 


(b) Life estate holder alienating property — Possession of alien ^ 73 
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Adverse possession — Against person having no present right to possession— 
(Contd.) 

(c) Plaintiff, under sentence of transportation, gifting property 

to another — Condition that if he returned, donee to return 
it — Donee selling property more than 12 years before 
plaintiff’s return — Suit for possession by plaintiff on his 
return — Limitation — Starting point .. A 142 & 144 N 78 

(d) Property mortgaged for fixed period — Death of mortgagor 

— Unauthorized sale of mortgaged property by guardian of 
minor son of deceased mortgagor — Purchaser redeeming 
prematurely — Suit for possession against purchaser — Start- 
ing point of limitation ... ... A 142 & 144 N 78 

— — Against the public 

(a) Person in adverse possession of property vested in mumci- 
, pallty for statutory period — Bight of municipality is extin. 

guisbed— Bight of public also becomes extinguished . A 142 A 144 N 99a 

(b) Public may lose its rights of user over property by the 

adverse possession of a private person . . A 142 & 144 N 99a 

Co) There can be no acquisition of title against tho publio by 

adverse possession . .. ... A 142 & 144 N 99a 

Against trust property by stranger 

(a) Possession is adverse to trust . . ... A 142 A 144 N 80 

(b) Stranger not denying trust but taking possession of tru9t 

property as trustee — Possession not adverse to trust but 

adverse to trustee ... ... ... A 142 & 144 N 80 

Against trustee— Adverse possession against one trustee is adverse 

against all ... ... ... A 142 & 144 N 35 

Against widow — Whether adverse to son adopted subsequently 

by widow ... ... ... ... ... A 141 N 7 

Animus of person doing acts should be ascertained . A 142 A 144 N 16 

— — 'By agent, servant, etc 

(a) As long as agoncy continues, possession does not become 

adverse ... . . . A 142 4, 144 N 57 

(b) Repudiation of agency, etc to knowledge of principal accom. 

panied by overt act amounts to assertion of adverse 

right ... . . ... ... A 142 A 144 N 67 

(c) Whether enures for benefit of principal ... A 142 A 141 N 57 

. By alienee from trustee — Alienee for valuable consideration can 

acquire title to trust property by adverse possession A 142 A 144 N 47 

By Crown — Crown can acquire titlo by adverso possession A 142 & 144 R 99 

By manager — Possession of manager is not adverse . A 142 A 144 N 67 

By the public — Public cannot acquire title by adverse posses- 
sion . . . . A 142 A 144 N 99a 

. By trustee 

(a) Quasi or constructive trustee cannot acquire title by adverse 

possession to trust property .. . A 142 A 144 N 46 

(b) Trusteo cannot acquire title to trust property by adverse 

possession . . A 142 A 144 N 46 

— -Co-beirs 

(a) Ufthomedan co-heirs — Possession of one — Whether adverse 

to others . A 142 A 144 K 44 

(b) Possession of an heir of a deceased Christian is not adverse 

to co-heirs without proof of ouster . A 142 A 144 N 35 

(c) Possession of one prtma facie not adverse to another A 142 A 144 N 44 
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Adverse possession— (Contd.) 

Confiscation and re-grant — Order confiscating all lands in Oudh and 

vesting them in Government — Bo-grant by Government— Suit 
by grantee for possession within 12 years of grant maintain, 
able ... ... ... ... A 142 & 144 N 73 

Constructive possession — Trespasser cannot acquire title by pres- 

cription on ground of constructive possession ... A 142 & 144 N 51 
Co-owners 

(a) Adverse possession against co-owner — Whether adverse 

against other co-owners ... ... A 142 & 144 No 

(b) Adverse possession against minor co-owner — Denial of his .1*177 

title to his knowledge, whether necessary ... A 142 & 144 N 

(c) Adverse possession by, against stranger — Possession by some 

is on behalTof .11 ... ... ... 

(d) Adverse possession inter se ' 

(i) A and B two Hindu coparceners — A dies leaving C as 
heir — B takes possession of separate property of A— 

Possession of B is adverse to C ... A 142 & 1 

(li) A, B, 0 three co-sharers — A in adverse possession 

against G but not against B — C's share transferred to 744 N 35 

B — Adverse possession of A of such share ceases : A 142 & 14 

(iii) Adverse possession of co-owner may extend to a por- ... ^ 35 

tion only of common property ... A 142 & 

(iv) Application to municipality by a tenant-in.common 

to build a wall does not amount to denial of title of . N « 
other co-heirs ... ... ... A 142 * 144 w 

(v) Building of residential house on common land by one 

cosharer amounts to assertion of hostile title to the 
knowledge of other cosharers ... > A142&1 

(vi) Conduct of co-owner to prove adverse possession must 

be unequivocal and inconsistent with bis character as ^ 35 

co-owner ... ... ... A 142 & 

(vii) Co-owner abandoning his share— Subsequent P os ! e ^-,g A 144 N 42 

gion by other co-owner is adverse ... A 14J « 

(viii) Cosharer’s possession becomes adverse when he rebuilds ^ 35 

a house making it pucca ... ... A 142 « 

(ix) Evidence to show adverse possession by co-tenant must ^ ^ 35 

be clearer than between straDgers ... A 14i *r 35 

(x) Illustratjve cases ... ... A 142 « 

(xi) Mere non-participation in profits by one and exclusive 

possession by other will not constitute ad verso posses- 744 N 35 
sion by latter ... ... . ... . A 142 S 1 

(xii) Mere uninterrupted possession of a co-owner is . 444 N 35 

adverse to other co-owners ... ... “ , ■*“ 

(xni) Nothing short of ouster or something equivalent to it 

can make the possession of co-owner adverse to the . .. 35 
others ... ... ... A 142 A J* 5 

(xiv) One co-owner acquiring title by adverse possession 

against share of other co-owner — Abandonment by ' . ^4 $ 35 
former does not revive latter's title • • • A 14 

(xv) Ouster of plaintiff from part of joint property by 

defendant does not amount to assertion of hostile ^ ^ jj 35 
title as regards whole property ... A l 
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Adverse possession— Co-owners— Adverse possession inter se— (Contd.) 

(xvi) Person in possession in assertion of hostile title subse- 
quently becomes co-owner — His possession does not 
cease to be adverse if be continues to assert hostile 
title and exercise exclusive possession . A 142 & 144 N 35 

(xvn) Possession of co-owner will be adverse to the others if 

there is ouster . . . A 142 & 144 N 35 

(xvin) Possession of mortgagee under mortgage by two of the 
cosharers does not amount to adverse possession of 
the cosharers against the third unless the third has 
knowledge . . . . . . A 142 & 144 N 35 

(xix) Belinquishment by one co-owner of bis share — Subse- 

quent possession of other is adverse even if relin- 
quishment deed is invalid . . . . A 142 & 144 N 43 

(xx) When there is ouster adverse possession of one co- 

owner is not interrupted by the mere fact that a 
decree is passed in favour of other establishing his 
right as co-owner ... . A 142 & 144 N 35 

(e) Alienee from co-owner 

(0 Alienee entitled to possession not obtaining it — Pos- 
session of other co-owners — Whether adverse to 
alienee ... ... A 142 & 144 N 3G 

(ii) Other co-owner continuing in solo possession — His 

possession is not adverse to alienee ... A 142 & 144 N 40 

(lii) Possession of — Whether adverse to other co-owners A 142 & 144 N 36 

(f) Alionee from co-owner of entire common property— Posses- 

sion of alienee, whether adverse . . ... A 142 & 144 N 36 

(g) Alienee from co-owner of his undivided share 

(i) Alienee entitled to pint possession — His possession is 

not adverse to other co-owners A 142 & 144 N 36 

(n) Alienee not entitled to possession — His possession is 

adverse to other co-owners A 142 & 144 N 36 

(h) Alienee from co-owner of specific item of common property 

— Possession of alienee is adverse .. A 142 & 144 N 36 

(i) Lambardar can, by appropriating to his use the profits, acquire * 

a title by adverse possession against cosbarcrs . A 142 A 144 N 35 

(]) Licensee from co-owner — Possession of — Whether adverse 

to other co-owners . . .. A 142 & 144 N 37 

(k) Ouster 

(0 Actual driving out of co-owner is ouster . A 142 A- 144 N 35 

(») Court can find whether there is ouster for statutory 
period, though no ouster at any particular moment is 
proved - A 142 A 144 N 35 

(in) Demand for partition by one co-owner and refusal by 
other who is in possession, does not amount to 
oustor ... - . . A 142 A 144 N 35 

(iv) Dental by co-owner in possession of title of other co- 

owners to their knowledge amounts to ouster . A 142 A 144 N 35 

(v) Entry in revenue papers of the name of one co-owner 

alono does not constitute ouster A 142 A 144 N 35 

(vi) Exclusive receipts of profits — Whether ouster * A 142 & 144 N 36 

(vn) Illustrative casc3 ... . . A 142 A- 144 N 35 
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Adverse possession — Co-owners — 0 as ter — (Contd.) 

(viii) Knowledge about denial of title of co-ownor may be 
inferred from circumstances of the case; it need not 
be proved by direct evidence ... A 142 A 144 N 35 

(ix) Meaning of ... ... ... A 142 A 144 N 35 

(x) Mere fact that a cosharer brought a suit to eject tres- 

passer does not amount to ouster of other cosharers: A 142 i l44N3o 

(xi) Mere non-payment of profits to cosharer by lambardar 

is not ouster ... ... ... A 142 A 144 N Jo 

(xii) Onus of proof ... ... ... A142A144N35 

(xni) Partition between co-owners in exclusive possession 

does not amount to ouster or denial of title of co- .,>395 
owner not in possession ... ... A 142 A 144 N o 

(xiv) Physical eviction not necessary ... A 142 A 144 N 


(xv) Possession of mortgagee, under mortgage by two of 

cosharers, does not amount to ouster of the third : A 142 A 144 


(xvi) Presumption of — In case of long continued posses. KT „ 

sion ... ... ... A 142 A 144 lira 

(xvii) Question is one of fact depending on circumstances of 

each case ... ... ... A 142 A 144 b 85 

(xvni) Sale of portion of joint property by co-owner does not 

amount to ouster ... ... A 142 & U 

(m)T«t ... A 142 AUlifSS 

(xx) There should be refusal, express or implied, to allow 744 N 35 

other co-ownors’ enjoyment of property ... A 142 A 

(xxi) When there is ouster of co-owner by other co-owner, 


time will not stop running against former because^his ^ ^ ^ ^ gj 


(xxii) ’ 

by other co-owners ... ... A 4.42 A 144 b 3” 

(1) Partition 

( I ) Certain property in possession of one not partitioned 

— His possession is not adverse after partition of other « 35 

properties ... ... _ ... A 142*1*** 

( II ) Partition amongst co-owners does not interrupt adverse jj gg 

possession ... ... ... A 14 - & 

(in) Possession by one co-owner of portion allotted to ^ jg 

another subsequent to partition is adverse to latter : A 14- 

(m) Person m adverse possession against all co-owners — Co- 

ownor obtaining possession from such person on his own . jj 39 
behalf — His possession is adverse to other co-owners : A 14- 

(n) Possession of one co-owner entitled to possession as such is 35 

not adverse to other co-owners ... ••• A 14“ 

Coparcener 

fa) Coparcener continuing to stay in the property even after 

alienation — Possession of such coparcener, whether adverse ^ j* jj 
to other coparcener from date of alienation ... 

(b) Possession of — Whether can bo held as prima facie adverse to jgy 11 
othor coparceners ... ... ... ••• A 

—-—Co-tenant — Possession long but silent — Whether can be construed ^ j; jl 
as adverse to Kn.tMinni ... t 
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Adverse possession— (Contd.) 

• Effect of 

(a) Principal right to sue extinguished — Eights accessory there- 

to are also extinguished ... .. A 142 & 144 N 93 

(b) Title acquired by adverse possession — Subsequent disposses- 

sion by true owner — He is not remitted to his old title A 142 A 144 N 93 

(c) True owner's title is extinguished . .. A 142 A 144 N 93 

Equity of redemption — Whether can be adversely possessed A 142 & 144 N 7 

Essentials of 

(a) Continuous possession 

(i) Possession must be continuous for the statutory 

period . . A 142 & 144 N 63 

(ti) Presumption of continuity is prospective rather than 

retrospective ... ... ... A 142 & 144 N 63 

(b) Open possession 

(0 Actual knowledge on part of true owner not neces- 
sary . . . . . A 142 A 144 N 76 

(ii) Knowledge on part of true owner — Suit for possession 

of underground mining areas — Defendant claiming to 
be m adverse possession for statutory period, what 
must prove . . . .A 142 A 144 N 76 

(iii) Possession must be overt and without any attempt at 

concealment . ... ... A 142 & 144 N 76 

(iv) What is— Sub-lessee instead of growing crops, erect- 

ing beadworks of colliery — Possession open and hence 

adverse to landlord ... ... A 142 4. 144 N 76 

(v) What i9 not — Mahant getting mutation effected in his 

name by ex parte decree — Possession not open • A 142 & 144 N 76 

(c) Possession must be actual ... ... A 142 & 144 N 12 

(d) Possession must be adoquate m continuity, in publicity and 

in extent .. A 142 A 144 N 16 

(e) Possession must bo continuous A 142 A 144 N 11 

(f) Possession must be in denial of titlo of true owner A 142 A 144 N 16 

(g) Possession must bo open A 142 A 144 N 76 

(h) Possession must be peaceful, open and continuous : A 142 & 144 N 16 

(i) Protests by owner and possession mspito of them are not 

necessary .. . . . . A 142 A 144 N 16 

(j) Right sought to be acquired must be one recognized by 

law ... . . . . A 142 A 144 N Gib 

. Evidence of 

(a) A fow acts such as granting of lease, execution of mortgage 

aro not sufficient . . A 142 A 144 N 96 

(b) Acts must bo scrutinized in the light of relationship 

between parties . A 142 A 144 N 96 

(c) Acts such as sub-lettmg, mortgaging, excavation etc , of a tank 

aro evidence of adverse possession . A 142 A 144 N 96 

(d) Long possession and absence of proof of license or agreement 

between owner and occupier — Adverse possession may bo 

inferred . - . . . A 142 A 144 K 96 

(e) Long possession far bejond statutory period and no payment 

of rent ..... A 142 A 144 N 96 

(f) Mere appropriation of fish from tank may not necessarily 

constitute adverse possession of tank . A 142 A 144 N 96 
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Adyerse possession— Evidence of— (Gontd.) _ - 

(g) Mutation in revenue register of son’s name is not assertion 

of hostile title to step-mother ... A 142 & 144 N 96 

(h) Mero user 19 not ... ... ... A 142 & 144 N 96 

(i) Sufficiency of — Other illustrations. ... A 142 & 144 N 95 

(j) Unregistered document may be referred to explain nature of 

possession ... ... ... A 142 & 144 N 96 

Ex-proprietary tenant — Claim as to — Whether can be acquired fay 

adverse possession ... ... ... A 142 & 144 N 95 

Extent of right acquired N , 

(a) Adverse possessor gets only what quondam owner had : A 142 & 144 W j 

(b) Adverse possessor gets title only to interest ho purports to 

prescribe for ... ... ... A 142 & 144 fi J 

(c) Question depends on animus possidendi of the adverse T 

possessor... ... ... ... A142&144N 

Female limited owner — Possession of — Whether adverse to rever- 

sionor ... ... ... ... A 141 ^ 

Fishery right — Evidence of acts of possession in parts of river «gs 

adjoining part in dispute, is admissible ... A 142 & 1 

Holder of life estate — Adverso possession against 

(a) Not also adverse against person entitled to succeed life-estate . ^ ™ 

holder till latter’s death ... ... A148*l«* 

(b) Suit for possession by successor of life-estate holder — Limi- .. »n 

tatlou — Starting poini ... ... . 

Husband and wife — Possession by either husband or wife is ' on u , *153 

behalf of the other and not adverso to the other ... A 142 a 

——Inalienable property 

(a) Land not attached to an office but granted for service C3Q . ~. 0 ._ . 144 N 61 
acquired by adverse possession ... ... _ A 142 & 

• (b) Property attached to service inam cannot be acquired by ^ gj 

adverse possession ... ... ... A 142 « 

a (c) Eight of occupancy cannot be acquired by adverse possession ^ ^ 01 
on lands granted on police tenure ... A 142 <B 

(d) Watan property — Whether can be acquired by adverse P°®* . . <4 61 

session ... ... ... ... A 142 

— Interruption of . „ & 444 N ? 3 

i (a) Abandonment by trespasser — Effect ... A 

• (b) Abandonment or lelinquishment by adverse possessor — Linu- 

• tation ceases to run against true owner — No act is necessary ^ 6 i 

on his part ..... A & 


■ ■ p0lW: A A l«U«li 

( 111 ) Admission under mistake of fact not sufficient A 142 
(d) Attachment 

( 1 ) Attachment undor S. 145, Criminal P. C. — Property 

in possession of trespasser — Attachment does hot 244 jj 07 
intorrupt possession of trespasser ... A 14 

(ii) Attachment undor Ss. 145 and 146, Criminal P. 0. •—* ^4 jf 07 

Whether nfTccts adverse possession ... A 14 

(iii) Attachment undor S 140, Criminal P. C. 

(a) Frojiorty in possession of trespasser^ — Attach- 
ment will interrupt adverse possession of tros- ^ ^4 jj 67 
passer ... ... ... A 
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Adverse possession— Interruption of— Attachment— Attachment under S. 146, 
Cr. P. C. — (Contd.) 

(b) Property in possession o! true owner 

(t) Attachment does not amount to dispossession 

of true owner .. ... A 142 & 144 N 67 

(**) Remedy of true owner is suit for declaration 

— Limitation . . ... A 142 & 144 N 67 

(iv) Claim petition by adverse possessor rejected — No suit 
to establish lus right filed within limitation 

(а) Adverse possessor, whether can plead that he was 

in adverse possession on date of order dismissing 

his claim petition . . ... A 142 & 144 N 67 

(б) Adverse possessor, whether precluded from plead- 

ing adverse possession from date of order dis- 
missing bis claim ... .. A 142 A 144 N 67 

(c) Attachment raised subsequently — Adverse pos- 

sessor, whether precluded from pleading adverse 
possession on date of older dismissing his claim 

A 142 A 144 N 67 

(v) Property in possession of defendant attached by Gov- 

ernment — Property subsequently restored to defen- 
dant — Defendant’s possession, whether interrupted A 142 & 144 N 67 

(vi) Whether interrupts adverse possession . A 142 A 144 N 67 

(e) Decision of Revenue Officer or Court 


sion of defendant . . . . A 142 & 144 N 68 

(ii) Mere registration of owner’s name in Collectorate does 

not interrupt adverse possession . A 142 & 144 N 68 

(lii) Order of Collector in boundary dispute under S 41, 

Bengal Survey Act, declaring parties to be in posses- 
sion — Whether amounts to dispossession of party 
adversely affected .. A 142 A 144 N 68 

(iv) Whether interrupts adverse possession . A 142 A 144 N 68 

(f) Decree 

(0 Decree in favour of third party against defendant — 

Third party obtaining possession in execution — Decree 
roversed on appeal — Defendant’s adverse possession, 
whether interrupted .. . A 142 A 144 N 66 

(n) Decree merely establishing plaintiff’s right to posses- 
sion — Whether interrupts adverse possession . . A 142 A 144 N 66 
(in) Plaintiff obtaining possession under decree — Decree 
reversed on appeal and possession restored todefendant 
— Defendant’s adverse possession is interrupted A 142 A 144 N 66 
(iv) Whothor interrupts adverse possession . A 142 A 144 N 66 

(g) Discontinuance of possession by trespasser — Intention of 

trespasser to return or not is immaterial . A 142 A 144 N 64 

(h) Effect ..... .. . A 142 A 144 N 64 

(i) No diffcrenco in principle between break in continuity caused 

by voluntary abandonment by wrongdoer and break caused 
by extraneous circumstances . . . A 142 A 144 N 75 

(j) Re-entry by true owner ... . . A 142 A 144 N 64 

(0 Instances not amounting to offocttve re-entry A 142 A 144 N 64 
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Adverse possession— Interruption of— Re-entry by true owner— (Contd.) 

(ii) Must bo effective and more than formal A 149 A 144 N 64 

(iii) What constitutes ro-cntry ... ... A 142 & 144 N 64 

(k) Rovonno sale — Revenue sale in 1891 under Bengal Revenue 

Sales Act (11 of 1859)— Suit for possession by auction-pur- 
chasor — Defendant claiming to bo in adverse possession of 
property sold sinco 1859 — Limitation ran from dato of 
sale ... ... ... ... A 142 A 144 N 74 

(l) Submersion of land ... ... ... A 142 A 144 N 64 

(l) Wrongdoor in possession boforo submersion — Adverse 

possession is interrupted ... ... A 142 A 144 N <0 

(m) Subsequent assertion of different titlo by defendant — Whe- 

ther affects his advorso possession ... A 142 A 144 N 63 

(n) Symbolical possession 

(i) Delivery of 

(o) Formal defect in such delivery proceedings — 

Whethor will arrest adverse possession of defen- 

dant ... ... ... A 142 4 1« N 65 

(6) Rovcnuo salos— Auction. purchaser given symbo- 
lical possession— Suit for possession by auction- w ,. 

purchaser — Limitation ..._ A 142 A 141 « 

(c) Titlo acquired by defendant by proscription before 

delivery — Effect on— Suit for possession within ... Mgs 
twelve years of delivory barred ... A 142 A m n • 

(n) Delivery of, by defendant to plaintiff 

(а) Dofondant in actual possession of land— Suit by .. ,, 

plaintiff foi possession— Starting point A 143 A m 

(б) Proporty in occupation of ryots— Defondant again 

dispossessing plaintiff — Suit by plaintiff forpos- . 
session — Starting point ... A 142 4141!'“ 

(iii) Delivory of, in execution — Actual delivery prescribed 

by Oivil Procedure Codo as mode of delivery — - Deli- 
very, whether will interrupt adverse possession of . 144 N 65 
defendant and furnish fresh starting point A 142 « gj 

(iv) Delivery of, is equivalent to actual delivery A 143 A 

(v) Dolivory of, to decroc-holder — Effect of, on rights of . , « 55 

third party ... ... ... A 143 A 14* 1 

(vi) Delivery of, to decree-holder or auction-purohasor — - 

Dolivory operates as dispossession of defendant ana ^ 55 

puts an end to his adverse possession ... A 142 

(o) Trespasser in possession dispossessed by person without title 

(1) Dispossession of trespasser, whether dispossession .01 75 

truo owner .. ... ... A 1*2 1144N75 

(ii) Suit for possession by troo owner — Limitation A 1 

(p) Vis major — Effect is same as caused by voluntary abandon- , , gj 

moot ... .. ... ... A143* 1 ** 

Joint family — Members separate only in mess and not in estate— jj 35 

No advorso possession amongst them ... ••• A 14 

—Knowledge of his defective title or absence of titlo by porson ^ ^ j; j6 
claiming adverse possession is immaterial ... A 1 

- — -Land in military cantonments — It cannot bo acquired by adverse gj 4 

possession . . ... ... ... A * 
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Adverse possession — ( Contd.) 

• L andlord and tenant 

(a) Adverse possession against tenant, whether adverse against 

landlord ... ... ... A 142 A 144 N 86 

(b) Encroachment by tenant on adjoining land belonging to land- 

lord 

(0 Possession of tenant is adverse to landlord - . A 142 & 144 N 59a 

(ii) Eight acquired by tenant— Presumption as to ... A 142 A 144 N 59a 

(c) Encroachment by tenant on adjoining land not belonging to 

landlord 

(i) Tenant’s possession is adverse to owner of such land 

A 142 A 144 N 59a 

(n) Whether such possession enure9 to benefit of land. 

lord ... . . ... A 142 A 144 N 59a 

(d) Mere non-payment of rent does not create adverse posses- 

sion . . ... ... ... A 142 A 144 N 59 

(e) Tenancy right 

(i) Tenancy cannot be acquired by prescription in Central 

Provinces ... . . ... A 142 A 144 N 95 

(u) Whether can be acquired by adverse possession ... A 142 A 144 N 95 

(f) Tenant dispossessed during continuance of lease by trespasser 

— Latter's possession is not adverse to landlord as long as 

lease subsists ... .. .. A 142 A 144 N 86 

(g) Tenant grazing cattle and cutting grass on adjoining waste 

. land of landlord — He cannot claim adverse possession merely 

by such act ... ... ... A 142 & 144 N 59a 

(h) Tenant holding over with landlord’s consent dispossessed — 

Trespasser’s possession is adverse to landlord ... A 142 A 144 N 86 

(i) Tenant under void lease dispossessed by third person — Pos- 

session of such person is adverse to landlord . A 142 A 144 N 86 

(j) Tenant’s interest can be acquired by adverse possession A 142 A 144 N 86 

(k) Tenant’s possession is not adverse to landlord ... A 142 A 144 N 59 

(l) Third party collecting rents from tenant in assertion of his 

own right is m adverse possession of landlord’s interest A 142 A 144 N 86 

Loss of property by — Necessary elements for . . A 142 A 144 N 90 

Meaning of ... .. ... .. A 142 A 144 N 16 

Mere consent or acquiescence on part of true owner is immaterial 

A 142 A 144 N 16 

Minor or lunatic 

(a) Alienation of minor’s property void — Alienee taking posses- 

sion — Bemedy of minor is suit for possession — Limitation 

A J42 A 144 N 77 

(b) Guardian in possession of his property — Suit by minor or 

lunatic for possession — Limitation is governed by Art 144 

A 142 A 144 N 24 

(c) Possession by de facto guardian of his proporty not adverse 

A 142 A 144 N 24 


(d) Possession of his property by guardian — Presumption that 

6uch possession is not adverse is rebuttable . A 142 A 144 N 24 

(e) Possession of his property bj person in trust 

(0 Possession is only as bailiff of person under dis- 
ability . . . . A 142 A 144 N 24 

(n) Whether such person can make his possession hostile 

after disability has ceased . A 142 A 144 N 24 

(f) Posscssionof his property by stranger — Whether adverse A 142 A 144 N 24 
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Adverse possession— Minor or lunatic— (Contd.) 

(g) Possossion of his property commencing as guardian Posses. 

sion continues to bo so even after minor attains majority: A 142 & 144 N 
(b) Possossion of his property with guardian — Alienation to 
stranger purchasing bona fide — Stranger’s possession adverse 
from date of entry ... ... ... A 142 & 144 N 

(i) Property belonging to, in adverse possession of another — 

Whether nan be adverse against minor or lunatic A 142 & 144 N 
(]) Eight to extended period of limitation under Ss. 6 and 8: A 142 & 144 N 
——Mortgagor and mortgagee 

(a) Adverse possession against mortgagee 

(i) If adverse to mortgagor ... ... A 142 & 144 N 

(li) Mortgage by conditional sale — Subsequent adverse pos- 
session against mortgagor does not affect mortgagee: A 142 & 144 N f 

(iii) Mortgage with default clauso — Subsequent adverse 

possession against mortgagor before default does not 
affect mortgagee ... ... A 142 & 144 N f 

(iv) Possession by mortgagor 

(a) Mortgage deed stipulating that on default in pay- 
ment by mortgagor, mortgagee entitled to take 
possession of mortgaged property — Default by 
mortgagor — Mortgagor’s possession subsequent 
to such default is adverse to mortgagee... A 142 & 144 N l 
W Eight to possession of mortgagee barred by 

adverse possession by mortgagor • — Mortgagee, .. 

whether can sue on his mortgage A 142 & 144 N 

(c) Simple mortgage — Mortgagor’s possession not 

adverse to mortgagee ... A 142 & 144 N a 

(vii) Simple mortgage 

Co) Invalid loase by mortgagor after mortgage — ,uN8l 
Lessee’s possession not adverse to mortgagee: A 142 & 144 N 
(t) Mortgaged property in possession of trespasser 
before inoitgage — Adverse possession of tres- 
passer continuing for 12 years — Trespasser's 
possession is also adverse to mortgagee... A 142 & 14* 

(c) Subsequent entry by trespasser on mortgaged 

property — Adverse possession continuing for 12 ,, gj 

. years — Mortgagee’s right not affected... A 142 A 14* . 

W Adverse possession against mortgagor ... ... A 14 

(i) Co. mortgagee redeeming another co-mortgagee — His iiflN4 
... possession does not become adverse against mortgagor: A 1 

(ii) Mortgage by conditional sale — Invalid foreclosure pro- 

ceedings — Mutation of names in mortgagee’s favour i<q N6 
— No adverso possossion ... ... — A 1 

\ui) Mortgagee from vatandar continuing in possession after 

vatandar’s death — Mortgagee’s possession is adverse . . □ 9 
C \ 8ucces30rs from date of death ... — A 1 

(iv) Mortgagee holding land as owner to knowledge of mort- 7 

t \ ,f SOr — Mortgagee's possession is adverse to mortgagor: A 

(v) Mortgagee paying Government revenue and getting 

possession of mortgaged property by preventing opera- 
tion oE Ss. 56 and 57 of Bombay Land Revenuo Code 
— His possession is on behalf of mortgagor and not - ,g jj 4 
adverse ... ... ... ... A a* 0 
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Adverse possession — Mortgagor and mortgagee — Adverse possession against 
mortgagor — (Contd.) 

(vi) Person dispossessing mortgagee in possession — Whether 

his possession adverse to mortgagor ... A 142 A* 144 N 85 

(vil) Person receiving rents and profits in assertion of hostile 
title has adverse possession oi equity of redemption 

A 142 A 144 N 85 

(viii) Possession of co-mortgagee paying off other co-mort- 
gagees is not adverse to mortgagor ... A 142 A 144 N 34 

(ix) Possession of mortgagee 

• • (a) Decree that mortgage is satisfied — Mortgagee's 

possession subsequent to such decreo is adverse 
to mortgagor ... ... A 142 A 144 N 28 

(b) Denial of existence of mortgage or assertion of 

proprietary title does not give adverse possession 
to mortgagee ... . . A 142 A 144 N 28 

(c) Equity of redemption sold to mortgagee but sale 

found to be void — Possession of mortgagee, whe- 
ther becomes adverse from date of salo ... A 142 A 144 N 28 

(d) Mortgage discharged by payment— Possession of 

mortgagee, whether adverse to mortgagor. . A 142 A 144 N 28 

(e) Mortgagee entitled to be in possession — Mort- 

gagee’s possession becoming adverse to mort- 
gagor subsequently — Suit by mortgagor for 
possession is governed by Art. 144 ... A 142 A 144 N 28 

(/) Mortgagee entitled to possession — Mortgagee's 
possession not adverse during subsistence of 
mortgage . . . . A 142 A- 144 N 28 

(g) Mortgagee in possession of mortgaged property 

without right — Possession is adverse to mort- 
gagor A 142 A 144 N 28 

(h) Mortgagee m possession without any right to 

possession — Suit by mortgagor against mort- 
gagee for possession — Suit is governed by 
Art 142 A 142 A 144 N 28 

(») Nature of — Character cannot bo changed by tak- 
ing settlement from landlord in his own name 

A 142 A 144 N 28 

0) Person entermg.03 simple kauomdar subsequently 
taking invalid permanent kanom from uralan 
— Kanomdar's possession is not adverse to 
trust • . . .. A 142 A 144 N 28 

(l) Simple roortgageo getting into possession by sale 

— Sale set aside and mortgagee treated as 
mortgagee in possession — His possession is not 
adverse . . . . A 142 A 144 N 28 

( l ) Suit by mortgagor to recover mortgaged property 
— Mortgagee setting up adverse possession — 

Burden of proof .. . . A 142 A 144 N 2S 

(m) Usufructuary mortgage 

(i) Mortgagee agreeing to purchase property — 

Possession of mortgagee is not adverse to 
mortgagor thereafter . A 142 A 144 N 2S 

Lies, 1C9 
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Adverse possession — Mortgagor and mortgagee — Adverse possession again 
mortgagor— Possession of mortgagee — Usufructuary mortgage— (Contd.) 

( ii ) Mortgagor selling mortgaged property to 
mortgagee, but mortgagee holding property 
only as mortgagee — Possession not adverse 
to mortgagor ... ... A 142 & 144 

(m) Third person selling equity of redemption 

to mortgagee — Mortgagee’s possession not f 

adverse thereafter ... A 142 & 144 h t 

(x) Possession of mortgagee under void mortgage is adverse 

to mortgagor ... ... 

(xi) Purchase in execution of one co-mortgagor’s interest— 

Possession of mortgagee not adverse to other co-mort- 
gagor 

(xii) Simple mortgagee entering into possession by virtue of 

sale — Sale set aside — Mortgagee subsequently treated 
as one in possession — His possession after sale is not 
adverse to mortgagor ... 

(xiii) Stranger getting into possession in collusion with 
usufructuary mortgagee — His possession is not adverse 
to mortgagor ... ... ... ...A 14” 

(xiv) Stranger paying off mortgage with knowledge and con- 

sent of mortgagor — Limitation period under Art. 132 for 
suit by such person expiring — Subsequent possession 
of such person — Whether adverse to mortgagor 

(xv) Stranger paying off usufructuary mortgagee and get- 

ting possession — Whether his possession adverse to ' jrgj 

mortgagor ... ... ... A 142 & & 

(xvi) Stranger renewing usufructuary mortgage in assertion 

of his title to equity of redemption — Whether '“g . <44 65 
adverse possession of equity of redemption A 142 & 

(c) Mortgage deed containing clause, entitling mortgagee to pos- 

session in case of default in payment — Default in payment 
made — Third person purchasing property in execution 01 
his money decree against mortgagor — Third person believing 
himself bona fide to be full owner — Third person's posses- ^ 
sion is adverse to mortgagee ... ... A 14- 

(d) Mortgage right — Whether can be acquired by adverse posses- ^ ^ gj 

sion ... ... ... ... A 

- Of office 

(a) Decree that person in possession of office has no title thereto, ^ 6 

whether interrupts running of time in favour of such person. 

(b) Extent of interest to which person in such possession can ^ 404 fj 6 

prescribe ... ... ... ^ 

(c) Suit for possession of office — Adverse possession of defendant ^ 404 N & 

— Whether necessary for applicability of Art. 124 
• Of surface and sub-soil rights in land 

(a) Evidence of long possession of surfaco by tenure- holder from 

zarmndar in India is not evidence of adverse possession o ^ j_44 N ^ 
sub-soil ... ... ... _ ••• A - 

(b) Where minerals are involved, adverse possession of one strata JJ 6* 

is not necessarily adverse possession of another strata : A " 


A 148 N 
A 148 N 

A 148 N 
& 144 N G 

A 148 N 5 
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Adverse possession — (Contd.) 

Owner having absolute title to property — Adverse possessor claim. 

ing only limited interest — Determination of such interest — 

Sight of true owner to possession will again come into 
operation ... ... ... ... S 28 N 6 

Permissive possession 

(a) Building by tenant of house in abadi of village and occupy. 

ing it for 12 years is not sufficient to establish title by 

adverse possession against zamindar .. A142&144N56 

(b) Burden of proof as to permissive nature of possession : A 142 & 144 N 56 

(c) Fact that licensee has improved buildings on land or has 

replaced erections does not confer title on him . A 142 & 144 N 56 

(d) Not adverse to true owner ... ... A 142 A 144 N 56 

Plea of 

(a) Defendant setting up title and pleading limitation — He can 

succeed on limitation even if he fails to provo title : A 142 A 144 N 97 

(b) It should be expressly pleaded or at least as an alternative 

ground . . . ... . . A 142 A 144 N 97 

(c) Land in possession of defendant not identified with land in 

suit — Plea of limitation by adverse possession must be 

rejected . . . ... ... A 142 A 144 N 63 

(d) Plea may be raised by Court suo motu it admitted facts are 

sufficient to raise it ... . . ... A 142 A 144 N 97 

(e) Suit on ground of title — Failure to prove title — "Whether 

plaintiff can rely on title by adverse possession : A 142 A 144 N 97 

(f) Whether can be taken m first appeal ... A 142 A 144 N 97 

(g) Whether can be taken in second appeal ... A 142 A 144 N 97 

Possession by Hindu female 

(a) Alienation by female — Alienee’s possession not adverse 

duriDg fomalo’s lifetimo .. ... A 142 A 144 N 19 

(b) Female entering into possession without title — Presump- 

tion . . ... ... A 142 A 144 N 19 

(c) Female entitled only to maintenance and not to possession 

—Possession is adverse ... ... A 142 A 144 N 19 

(d) No right to be m possession 

(i) Possession is adveise ... ... A 142 A 144 N 19 

(ll) Suit for possession against her or her alienee 

is governed by Art 142 ... ... A 149 A 144 N 19 

(e) Possession in lieu of residence and maintenance — Possession 

continued after death of last male holder but not as heir — 

Possession is not adverse till possession demanded by 
icversioners ... ... ... A 142 A 144 N 19 

(f) Possession only in lieu of maintenance — Purchases by female 

out of savings and purchased property kept separate — Pos- 
session does not becomo adverse ... ... A 142 A 144 N 19 

(g) Possession started as heiress — Female subsequently dis- 

entitled to retain possession — Possession becomes adverse 

but femalo prescribes only for a limited estato : A 142 A 144 N 19 

(h) Possession without right but under arrangement with other 

members — Possession is not adverse ... A 142 A 144 N 19 

(i) Property inherited by her — Possession not adverse to rever- 

sioners . . ... . . ... A 142 A 144 N 19 
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Adverse possession— (Contd.) 

Possession by holder of life-estate 

(a) Alienation by bolder — Whether adverse to person entitled 

to possession after him ... ... A 142 i 144 N 79 

(b) More assertion that possession is held as absolute owner — 

. . sufficient to acquire title by adverse possession : A 142 4 144 N 23 

(c) Possession is not adverse to reversioners ... A 142 A 144 N 23 
Possession by manager of one of co-owners is not adverse to 

others ... ... ... ... A 142 4 144 N 35 

Possession cannot bo adverse to person not having present right to 
possession ... ... ... ... A 142 A 144 N 73 

Possession in lieu of dowei 

(a) Possession obtained peaceably and without force or fraud — 

Consent of husband's heirs is not necessary ... A 142 A 144 N 21 

(b) Possession obtained without force or fraud is not adverse to 

other heirs ... ... ... A 142 4 144 N 21 

(c) Possession givos her only right of retention and no title: A 142 4 144 N 21 

(d) Possession lost and property held by stranger for more than 

12 years — Suit for possession by heirs barred ... • A 142 4 144 N 21 

(o) Possession not adverse to person entitled to property after 

his death ... ... ... A 142 4 144 N 23 

(f) Suit by heirs against widow for immediate possession — 

Decree on condition that dower was to be paid within cortain 

time — Non-payment does not confer absoluto estate on 

widow — Plaintiffs’ right to claim possession at any futuro M 

time not extinguished ... ... A 142 4 144 N -si 

(g) Widow dispossessed by heir of husband — Remedy of widow 

is suit under S. 9, Specific Relief Act, and not ono for posses- , 

sion basod on title ... ... ... A 142 A 144 N 21 

Possession in lieu of maintenance — Defendant in possession undor 
a grant for maintenance from plaintiff — Decree in favour of 
plaintiff for resumption of grant — Defendant continuing in pos. 
session for 12 yoars after such decree — Suit for possession by 
plaintiff is not maintainable... ... ... A 142 4 144 h 

Possession of Hindu coparcener convortod to another faith is not . «* 

adverse to other members of family ... ... A 142 4 141 h w 

—Possession of insolvent— Whother adverse to Official Receivor or w 

Assignee ... ... ^ _ A 142 4 144 N ^ 

—Possession of owner—’ Whethor can bo adverse to himself : A 142 A 144 N f> 3 
Possession of part, not sufficient to constitute advorso possession ...q 

of whole ... m _ A 142 4 144 W 1,4 


Possession of person who could not advanco hostilo title under law ..*« 

cannot be adverse to true owner ... ... A 142 A w 

—Possession of Receiver 

(a) Property kept derelict in absenco of heirs of dccoasod own« 
from the place— Possession taken by Court official— F 
13 , not tt(3vorse to poreon rightfully entitled : 
to; nival claimants to proporty 

Possession takon by Official Receiver— Fo 
i Receivor is dispossession of wrongdoer in 

.... 4“° time of appointment ... 

(ii/ Receiver appointed by Court — Possession of 
is on bohalf of heir ultimately found entitled : 
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Adverse possession— (Contd.) 

■ Possession of wrongdoer 

(a) Must be actual . . ... ... A 142 & 144 N 53 

(b) When adverse — Necessary elements ... A 142 & 144 N 53 

—Possession on plaintiff’s behalf — Possession by constructive trustee : S 10 N 28 

Possession under benami document — Not adverse at inception : A 142 & 144 N 60 

Possession under invalid transaction 

(a) Alienation in contravention of S 3, Bhagdan Act, 1862 ’A 142 & 144 N 60 

(b) Alienation in contravention of S. 8 of Regulation 25 of 

1802 ... ... ... ... A 142 & 144 N 60 

(c) Grant in contravention of S. 12-A, Chota Nagpur Encum- 

bered Estates Act ... ... ... A 142 & 144 N 60 

(d) It is adverse to true owner ... ... A 142 k 144 N 60 

(e) Lease granted by unauthorized person or void lease A 142 A 144 N 60 

(f) Only right purported to be transferred is acquired A 142 & 144 N 60 

(g) Sale void on ground of immoral consideration or for want of 

lawful consideration ... ... ... A 142 & 144 N 60 

(b) Transfer by person not entitled to the property A 142 k 144 N 60 

(l) Transfer for life — Possession of legal representative of trans- 
feree is adverse ... ... ... A 142 & 144 N 60 

(]) Transfer good during lifetime of transferor but void beyond 

his lifetime — Possession is adverse after bis lifetime ... A 142 & 144 N 60 

(k) Transfor of common property by one of several co-owners 

A 142 & 144 N 60 

(l) Unregistered deed of gift or void gift ... A 142 & 144 N 60 

(m) Void legacy ... ... ... A 142 k 144 N 60 

(n) Void sale or unregistered sale-deed... ... A 142 k 144 N 60 

(o) Void trust deed ... ... ... A 142 & 144 N 60 

(p) Void usufructuary mortgage ... ... A 142 k 144 N 60 

• Possession under mistake 

(a) A and B in joint possession of A’s property under mistaken 

belief that property belongs to both — B's possession adverse 
to A's claim for property as bis separate and after 12 years 
property becomes joint property ... ... A 142 & 144 N 52b 

(b) A enters into possession of property of B honestly believing 

it to bo his own — /J's possession is adverse to 12 A 142 A 144 N 62b 

(c) If can be adverse — Illustrative cases ... A 142 k 144 N 52b 

(d) Mistake by both parties — Possession of person claiming right 

but having no title, adverso to true owner ... A 142 <5L 144 N 52b 

(e) True owner under mistake, ignorant of his right to property 

trespassed upon — Trespasser's possession is adverse to true 

owner ... ... ... ... A 142 & 144 N 52b 

Possession under temporary arrangement between members of 

family 

(a) Defendant in possession under agreement to surrender land 

to plaintiff — Defendant’s possession is not adverse to plain- 
tiff at the time of surrender, but becomes adverso on refusal 
to surrender ... ... ... A 142 4 N 20 

(b) Plaintiff transferring property to defendant collusively to 

save it from creditors — Defendant’s possession is not adverse 

to plaintiff ... ... ... A 1 20 

(c) Property worked in turns by mutual arrangement — N 

adverso possession ... ... ... A 142 A 1 4 
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Adverse possession — Possession under temporary arrangement between 
members of family — ( Contd.) 

(d) Suit by Mahomedan heir for recovery of his share — Dispute 
agreed to be referred to arbitration — No reference actually 
made but certain fixed sum out of profits of estate continued 
to be paid to heir lor several years — Heir held acquired no 
title to alleged share by adverse possession ... A 142 A 144 N -0 

——Possession under transfer which subsequently becomes invalid — 

Suit against transferee for possession — Limitation — Starting 

point ... ... ... ... A 142 A 144 N 60a 

Possession under voidable transfer — Possession is not adverse till 

transfer is set aside ... ... ... AU341MNW 

Question of 

(a) Inference as to adverse possession is one of law A 142 A 144 N 

(b) It is a mixed question of law and fact ... A 142 A 144 1 


—Religious endowment 

(a) Alienation by manager of office — Adverse possession of 

alieoee begins from date of taking possession under aliens. w in 

tion ... ... ... ... A 142 A H 

(b) Alienee from co-trusteo of — Suit againsfc/by other trustee for ^ 

property alienated — Limitation — Starting point A 14*. A H 

(c) Dismissed manager setting up right in himself repudiating 

claim of persons who appointed him — Adverse possession ^ 

starts from date of repudiation ... ... A 142 A 

(d) Joint shohaits dividing debutter property between them and 

applying profits thereof to their own use — Their possession *.59 

is not adverse to institution ... ... A 14- A 

(e) Mahant’s possession is not adverse to founder unless founder’s 1 44 v 46 

title is repudiated ... ... ... A 14" A a 

(f) Manager of — Cannot acquire title by adverse possession to jj 45 

endowment property ... ... ... A 14- A 

(g) Person who never accepted office of manager can acquire * 444 ft 49 

title to endowed property by adverse possession ... A 1*- 
(b) Stranger can acquire by adverse possession property of rob’ ^ 40 

gious endowment ... ... _ A H- * 

(1) Stranger entering into possession of property claiming to be 


manager , 

(1) Ho will acquire right of managor by twelve y® ara ^ 444 U 49 
adverse possession ... _ ... A 14J ‘ 

(ii) His possession not adverso to institution but >e Tl43 i K 43 
trustee ... ... ... _ A 1**» 

(j) Transfer of property by co-shebait — Alienee coming as co- 

sharer of other co-sbebaits — His possession not adverse to ^ ^ 51 

other co-sbebaits in absence of proof of ouster ... A 1 - • 

Religious institution 

(a) Hindu idol or Muhammadan mosque as material property ^ ^ ^ jj 49 

can be acquired by adverse possession • • • v } - 

(b) Religious institutions of Hindus, Muhammadans or Buddhist 8 ^ ^ j» 49 

can acquire property by adverse possession — • A 

Right to worship in tomple . . 

(a) Acquisition of prescriptive right to perform minor worship ^ 444 jf 43 

does not carry with it right to perform major worship : A 1 ^ 444 jj 46 

(b) Right can bo acquired by adverse possession ... A 1 - ‘ 
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Adverse possession — (Contd.) 

. Rights not recognized by law 

(a) Right of fishery by a member of public in a non -tidal river 

cannot be acquired by adverse possession ... A 142 & 144 N Clb 

(b) Status of coparcenary cannot be acquired by adverse pas- . 

session ... . . . ... A 142 & 144 N 61b 

Starting point 

(a) Ouster by owner of person m adverse possession — Latter 

obtaining decree and disj>osses 9 ing owner — Adverse posses- 
sion of such person starts only from dispossession under 
decree ... ... . . ... A 142 & 144 N 64 

(b) Property under usufructuary mortgage first sold to A and 

then to B — B redeems and enters into possession — His 
possession is adverse to A from tho date of entering into 
possession and not from the date of sale in his favour • A 142 & 144 N 52a 
Suit for declaration of title acquired by 

(a) Onus is on plaintiff .. ... . . A 142 & 144 N 87 

(b) Plaintiff must prove all qualities of adverse possession • A 142 & 144 N 87 
Tacking of 

(a) Auction -purchaser deriving title from judgment-debtor — Pos- 

session of both can be tacked as against private vendee from 
judgment-debtor .. ... ... A 142 A 144 N 92 

(b) Character of possession of different persons, whether should 

be same ... . . . . ... A 142 A 144 N 92 

(c) Devisee of trespasser can tack on period of devisor’s posses- 

sion to that of bis own ... . . A 142 A 144 N 92 

(d) Essential element for ... ... . . A 142 & 144 N 92 

(e) Government taking possession of disputed land and subse- 

quently delivering to B— Land found to belong to A — Suit 
by A against B — B cannot tack on his adverse possession to 
possession of Government ... ... A 142 A 144 N 92 

(f) Independent trespassers cannot tack on the period of their 

adverse possession for computing period of limitation under 

Art 144 ... ... ... ... A 142 A 144 N 92 

(g) Mortgagee in adverso possession of fishery adjoining mort- 

gaged property — After redemption mortgagor continues in 
adverso possession of same — Mortgagor can tack on his 
adverse possession to that of mortgagee ... A 142 & 144 N 92 

•(h) Period of possession under titlo cannot be tacked on to 

period of possession without titlo.. ... A 142 A 144 N 92 

(i) Question of tacking of adverse possession by successive tres- 
passers does not arise in suit under Art. 142 ... A 142 A 144 N 92 

( 3 ) Submerged land belonging to A taken possession of by Gov- 
ernment on re-formation and afterwards delivered to B — B 
cannot tack on bis adverso possession to that of Govern- 
ment ... ... _ ... ... A 142 A 144 N 92 

(k) Succession of wrong-doers claiming through one another can 

-tack on tho period of tbeir adverse possession ... A 142 A 144 N 92 

(l) Successive trustees can tack on their adverse possession if 

their titlo is from same source ... ... A 142 A 144 N 92 

Title acquired by 

(a) Nature of ... _ ... ... ... S2SN6 

(b) Person in adverse possession of land normally acquires title 

both to surface and sub-soil ... ... A 142 A 144 N 54 
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Adverse possession — (Contd.) 

Title by adverse possession — Whether can be obtained against math: S 2S N i 

Trustee — Exclusive possession of trustee for period of nineteen years 

■where co-trustees are entitled to manage trust by rotation, whe- 
ther adverse against co-trustees excluded from management of 
trust ... ... ... - ... ... A I2m 


Vendor and vendee 

(a) Sale of immovable property 
(i) Illustrative cases 


A 142 &. 144 N 52i 


( 11 ) Vendor continuing in possession — Vendor’s possession 
is adverse to vendee from date-of sale, though pur- 
chase money is not paid ... ... A142U44N52a 

(b) Sale of immovable property under usufructuary mortgage — 

No adverse possession by vendor against vendee till pro- . « 
perfcy is redeemed and possession obtained by vendor : A 142 & 144 a 

Waste land — Occasional stacking of grass or tethering of animals .<< mjj 

does not amount to adverse possession ... ... A 142 & 1* 


• What does not constitute 


SUlMNS! 


aion A 142 A S 11 

(c) Mere acta of trespass without intent to possess do not consti- „ ,4 

tute adverse possession ... ... A 142 « 

(d) Mere acts of user without animus possidendi do not consti- ^ ^ 

tute adverse possession ... t ... A 142 « a 

(e) Mere animus possidendi without actual user is not sufficient ^ 

to constitute adverse possession ... ... A 142 A 1 

(f) Mere entry in Bevenue Records as Government waste land . . w jj jl 

does not transfer possession to Government ... A 142 A 

(g) Mere payment of water and house tax by occupier of h° use . 144 N1& 

not sufficient ... ... ... £ if? i N « 

(h) Possession referable to lawful title is not adverse A -t ’* 1 

(i) Sporadic invasion by person without title on waste Jan cl ^ jl 

does not amount to possession ... ... A 14 

(j) Use of vacant land by municipality for depositing refuse does ^ 444 $ 11 

nob amount to adverse possession... ... A 14 

(k) Woman’s name entered in village record because male owne t . () f. 444 N IS 

i 3 away — Her possession is not adverse to male owner A 14- ' ^ jj 

(l) Other illustrative oases ... - A & 

-What is , . 

(a) Permissivo possession of office of defendant — -Whether adverse ^ N 0 

possession ... ... ... , ••• 

(b) Possession of bailee after expiry of period for which goods ^ 49 N 8 

were bailed to him ... ... ... ^ j 2 l N 2 

-When amounts to incumbrance ... ... 

Advocate A 81 ^ “ 

Suit by, for costs — Limitation 

Affidavit 

. «■ -» ."i* •" •> i_ • *** ' * award made 

. . . ,’.ourt — Whe- 


A 165 N 2 
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Age 

Calculation of — 'Whether should he calculated from date of birth 

or date of conception ... ... ... ... S C N 24 

Agency 

■ Advance of loan and agency — Account consisting of advances of 

loan on one side and agency on the other — Balance due on such 

account — Suit for — Limitation ... ... ... A 85 N 5 

Contract of — Suits relating to — Limitation — Cases falling under 

residuary Art 120 ... ... ... ... A 120 N 19 

• Begistered contract of — Suit based upon — Suit for accounts — Suit, 

whether one for compensation for breach of registered contract : A 116 N 12 
Termination of 

i (a) By agent renouncing business of agency ... ... A 89 N 16 

(b) By completion of business of agency ... ... A 89 N 17 

(c) By death of agent ... ... ... ... A 89 N 19 

(d) By death of principal ... ... ... A 89 N 18 

(e) By revocation of agent’s authority ... ... A 89 N 16 

(0 Modes of ... ... ... ... A 89 N 14 

Agent 

Deceased agent 

(a) Suit against legal representative for accounts — Limitation ; A 62 N 11 

(b) Suit against legal representative for misconduct or neglect 

of deceased agent — Maintainability ... ... A 90 N 6 

(c) Suit against legal representative by principal for money 

received by deceased agent for use of principal— Limitation- A 62 N 11 

(d) Suit against representative for accounts due from deceased 

agent — Suit by principal— Maintainability — Limitation ... A 89 N 10 
Del credere agent 

(a) Suit by principal — Limitation ... ... ... A 89 N 9 

(b) Suit for recovery of price of goods sold by agoDfc and not paid 

by purchaser, wbother suit for compensation for breach of 

contract ... ... ... ... ... A 115 N 10 

(c) Who is ... ... ... • ... ... A 89 N 9 

Duty of — To render proper accounts ... ... ... A 89 N 21 

■ Liability-of 

(a) Agent employed jointly by more than one principal — Agent, 

whotber bound to account separately ... ... A 89 N 21 

(b) Liability to principal ... ... ... ... A 89 N 2 

(c) Period for which agent is liable to render accounts to principal 

in suit for accounts by principal ... ... ... A 89 N 22 

Lien — Excrctao of — Time limit, if exists ... ... S 3 N 14 F N 12 

Misconduct 

(a) What is ... ... ... ... ... A 90 N 2 

(b) W’hen actionable ... ... ... ... A 90 N 2 

Neglect 

(a) What is ... ... ... ... ... A 90 N 2 

(b) When actionable _ ... ... ... ... A 90 N 2 

Possesion of — Is that of principal _ ... ... A 142 A 144 N 57 

—Signature by — Agent duly authorized in that behalf — Sufficiency 

of, for purposes of S. 19 • ... 

• — —Son of — Suit against, for accounts— Limitation ... ... A 120 
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Agent —(Contd.) 

Suit against 

(a) By legal roprcscntativo of principal — Suit for accounts duo to 
deceased principal — Limitation ... ... ... 

(i>) By principal 

( 1 ) Period for which agont is liihlo to render accounts ... 
(li) For accounts— x\goncy, when terminates ... A 69 

(lit) For accounts — Burden of proof 

(iv) For accounts — Limitation — Starting point 

(v) For tnlanco duo out of moneys received by agent after 

deducting all legitimato expenses and allowances — 
Limitation ... ... ... ... 

(vi) For money lielonging to principal and received by 

agent after termination of agency — Limitation . . ... 
(vii) For moneys collected and retained by agent — Limita- 
tion... 

(viii) For monoys roceivod by agent for principal under 
circumstances which make it the agent’s duty to pay 
over to principal immediately tho money is received 
— Limitation ... 

(ix) For moveable property received; by agent and not 
accounted for — Limitation— Applicability of Art. 89 
and Art. Ilf, ... 

(x) Tor moveablo property received by agent and not 

accounted for — Limitation ... ... A 89 

(xi) For neglect or misconduct 

(a) Limitation — Starting point : A 90 ; A 90 N 1 

(£») Suit against director of company — Limitation : 

(c) Suit against lambardar — Limitation 

(xii) For recovery of moveable property recoivcd by agent 

and not accounted for — Suit wbero thero is express 
agreement to account — Limitation ... 

(xin) For recovery of sums misappropriated by agent 

Limitation ... ... ' ’ ... *•• 

(xiv) For specific sum found due from agent after taking of 

accounts — Limitation ... ••• 

(xv) Suit for accounts by members of divided Hindu family 

against member in whoso hands portion of estate is 
left for management — Limitation applicable 

(xvi) To enforce charge on immovable property created to 

secure moneys which might bo found duo from agen 
— Limitation 

(xvii) What constitutes demand and refusal of accounts 
within Art, 89 — Illustrative cases ... ••* 

(c) For Recovery of account papers — Limitation ... _ 

(d) For damages for negligence of duty under enactment — Limi- 

tation applicable, whether same as applicable to suit for 
doing or omitting to do act in pursuance of enactment 

(e) For neglect or misconduct — Suit against bank clerk in charge 

of savings bank account for moneys paid out by his fraud 
Limitation ... ... — - 


A 69 K U 


A 89 S 23 
N 14 to 19 
A 89 N 20 
A 89 N 12 


A 62 N 10 
A 62 KM 
A 57 N 2 


A 62 N M 


A69K3 
; A 89 N 2 


A90IH 

A90K3 

A30K 3 


A 891*3 
A 891*3 
A 89 1*2 


AS9I*8 


A 89 1* 2 


A 89 N M 
L j2 0 N * 9 


A 9 1* 3 
A 90 1*3 
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-Agent — ( Contd.) 

Suit by 

(a) Suit against principal to recover money paid in respect of 

liabilities incurred on principal’s behalf — Limitation ... A 61 N 15 

(b) Suit to enforce obligation under S 222, Contract Act — Limi- 

tation . . . . ... ... A 83 N 4 

Trespass by — Whether enures to benefit of principal .. A 142 & 144 N 57 

Who is . ... . . ... ... A 89 N 7 

(a) Bank clerk in charge of savings bank accounts, whether agent: A 90 N 3 

(b) Director of company, whether agent ... ... A 90 N 3 

(c) Lambardar, whether agent of co-sharers of village ... A 90 N 3 

Agent and Principal 

Agent of two principals — Uso by agent of money belonging to one 

principal for bonefit of othor — Suit by former against latter for 

recovery of money — Limitation ... ... ... A 120 N 19 

Goods purchased for principal — Principal's default in payment — 

Goods sold by agent — Suit by agent to recover loss — Limitation : A 61 N 15 

Relationship of 

(a) Relationship between brothers where after partition one of 

them is recovering outstandings originally due to joint 

family — Nature of ... . . ... ... A 62 N 9 

(b) Relationship between cosharers some of whom are realizing 

rents of joint immovable property for division among other 

cosharers — Nature of ... ... ... ... A 62 N 9 

Same agent acting for two principals — Money of one principal lent 

to another by agent — Suit for' recovery of loan — Suit against 
principal receiving loan— Limitation ... ... ... A 62 N 31 

Agra Tenancy Act 

Appeal under — Appeal to District Judge against decreo of Rovenuo 

Court— Limitation ... ... ... ... A 152 N 2a 

Suit under — S 14, Lim. Act applies ... ... ... S 29 N 3 

Agreement 

Void agreement — Money paid under — Suit for — Limitation ... A 62 N 12 

Alien 

Alien enemy — Suit prevented by outbreak of war between alien’s 

mother country and Great Britain — Suspension of limitation ... S 9 N 4 

Plaintiff alien prevented from suing on account of outbreak of war 

— Cause of action, if suspended ... ... ... S 9 N 11 

Alien enemy — Suit by — Suit as legal representative of deceased per- 
son — Limitation ... ... ... ... S 6 N 3 

Alienation 

Ancestral property — Alienation by father — Suit for setting aside 

(a) By adopted son ... ... ... ... A 126 N 5 

* ‘ " * * w T ‘ ** ** ... A 126 N 9 

.. A 126 N 5 

.. A 126 N 5 

.. A 126 N 3 

. .. A 126 N 2 

(g) By person governed by Customary Law in Punjab ... A 126 N 3 
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Alienation— Ancestral property: alienation by father: salt for setting asidefCc^J) 

(h) By son 

(0 Against alienee from father for possession of property 
alienated — Suit, whether one for setting asido aliena- 
tion ... ... ... ... A 126 N i 

(u) Fact whether alicneo has taken property with or with- 

out notice of limited powers of alienor, whether 
relevant for applicability of Art. 12C ... ... A l-i-'o 

(m) For redemption of usufructuary mortgage made, by , 

father— Suit, whether one for setting aside alienation : A 1-5 h 
(*v) For setting aside alienation of moveable property by ... 

• father ... ... ... ... AJ26M 

(v) Where another person joins with father in the alienation: A 1-5* 

(vi) Whero father purported to alicnato ancestral property . 

as guardian of minor son ... ... A * 

(vu) Whether alienation must bo ono for consideration for ..., 

applicability of Art. 12G ... ... _ AJ-®* 

(i) By son’s son or other member of family for possession from legNS 

alicneo ... ... ... ... j(o 5 j ;5 

(]) By transferee of son for possession of property alienated ... A J- 1 

(k) Failuro of son to 6 uo within twelve years, whether extin- jogjfiO 

guishes right to property ... . ... .*•• 

(l) Son in mother’s womb whether gets benefit of S. C, Limitation A i- g 

Act ... ... ... ... — A 

By administrator — Alienation without permission of Court — Heir* 

whether bound to set aside alienation beforo ho can claim relief . j* 

which ho wants ... ... ... ... A y 

By Court of Wards a Ql K U 

(a) Suit for setting aside — Limitation ... ... »•• A » A 

(b) Void alienation by Court of Wards— Proprietor, whether must , gj j; IS 

set aside such alienation before claiming appropriate relief: A ^ jg 

(c) Whether binding on proprietor ... • ... A 

By executor • • 

(a) Suit by legateo to dcclaro that alienation is not binding on « gi K 12 

him — Limitation ... ... ... ••• “a gl K 12 

(b) Whether binding on legateo ... ... ••• 

By father 

(a) After-born coparcener coming into existence after expiry of g 6 N 15 

limitation against pre-existing coparcener, if has right to sue : 

(b) After-born son — Suit to set aside alienation — Extension of gjjNH 

time, if available to after-born son ... 

(c) Right of after-born son to set aside — Minority of after-born g 7 K 7 

son, if gives him extension of time ... *** 

(d) Suit by coparcener challenging alienation of joint family g g jj 16 

property — Extension of time on ground of minority 

(e) Suit by son 

(i) Where alienee does not get possession of property alie* ^ jj 35 
nated ... ... ... ■** ^ 126^*5 

fii) Where property belongs to son *** , joO N 35 

Oil) Where property cannot be said to be ancestral property • 


Limitation 
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Alienation— ( Conti.) 

By female guardian 

(a) Alienation by mother as guardian — Death of minor — Mother 

succeeding as heir — Suit by reversioner for impeaching 
alienation — Limitation ... ... ... A 125 N 16 

(b) Of minor's property — Suit for avoidance by reversioner — 

Limitation ... ... ... ... A 125 N 5 

Bj female limited owner 

(a) Alienation for necessity — Alienation, whether binding on 

reversioner ... ... ... ... A 141 N 15 

(b) Alienation not binding on estate — Remedies of reversioner : A 141 N 12 

(c) Alienation without necessity — Alionation, whether binding on 

reversioner ... ... ... ... A 141 N 15 

(d) Impeachment of 

(i) Suit by remote reversioner — Maintainability ... A 125 N 8 

(li) Who can sue, within Art 125 ... ... A 125 N 9 

(e) Invalidity of— Suit for declaration by reversioner during life- 

time of female — Limitation ... ... ... A 141 N 12 

(f) Possession of life estate by virtue of bequest, grant or transfer 

inter vtios — Suit m respect of — Suit by reversioner for 
declaration that alienation is not binding on reversioner 
—Limitation ... ... ... ... A 120 N 31 

(g) Remedies of reversioner in respect of _ ... A 125 N 2 

(b) Right of reversioner to challenge — Recognition and purpose 

of such right ... ... ... ... A 125 N 6 

(l) Suit by reversioner 

(i) Suit for declaration that alienation is not binding on 

reversioner — Limitation — Starting point ... A 120 N 34 

(ii) Limitation — Starting point ... ... A 125 N 15 

(lii) Whether each reversioner has a separate cause of 

action ... ... ... ... A 120 N 34 

(lv) Whether further alienation by alienee furnishes fresh 

cause of action ... ... ... ... A 120 N 34 

By guardian— Suit for setting aside — Limitation— Applicability of 

Art. 44 and Art. 91 ... ... ... ... A 91 N 5 

By Hindu widow 

(a) Alienation by widow bofore adoption — Suit by adopted son 

— Nature of — Limitation ... ... A 125 N 3; A 125 N 10 

(b) Alienation without necessity — Suit for recovery of property 

by son subsequently adopted by widow — Limitation ... A 141 N 7 

(c) Of life interest — Whethor furnishes cause of action to raver. 

sioner ... ... ... ... ... A 125 N 13 

{d) Reversioner not suing — Next reversioner minor — Minority, 

if ground for extension of time to sue ... ... S 6 N 14 

(o) Right of roversioner to sue for possession from alienee — When 

extinguished ... ... ... ... S 23 N 2 

(f) Suit by one reversioner that alienation cannot bind rever- 

sionary interest — Dismissal of suit on ground that he is not 
noxt reversioner but another — Suit by such other after 
widow's death’ for possession against alienee — Dismissal on 
ground that lie is not reversioner — Suit by former reversioner 
for jxjssession — Plaintiff, if gets fresh right of action on 
decree in other reversioner's suit ... 
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Alienation— By Hindu widow— (Con Id .) 

(g) Suit by remote reversioner to dcclaro alienation void except 

for life or until remarriage of v. idow ... ... A 125 N 3 

(h) Suit by reversioner 

(i) For declaration, brought after death of limited female 

owner— Applicability of Art. 125 ... ... A 125 S3 

(u) To dcclaro that alienation is not binding on the 

reversion — Limitation ... A 120 N 31; A 120 N 31 

(ni) To declare alienation of land void 

(n) Adoption by Hindu widow under Benares School 
of Hindu law without express permission of her 
husband — Mortgage jointly with adopted son of 
properties inherited as limited owner — Rever- 
sioner, whether must sot aside adoption before 
ho can obtain declaration ... ... A 125 N 1? 

(f/) Alienation — Naturo of — Competent to attract 

Art. 125 ... ... .. ... A 125 N 13 


(c) Dccrco for sale obtained uj>on simple mortgago 
by widow — Whether furnishes fresh causo of 
action ... ... A 125 N 13; 

(r?) Limitation ... 

(0 For such suit under Punjab Limitation 
(Custom) Act ... 

(«*) Timo, whother extended by virtuo of S. 18, 
Limitation Act ... 

(iij) Whero pdviession of femalo is by virtuo of a 
right irrespective of her being a Hindu : 
(e) On death of widow proporty to go absolutely to 
another femalo — Plaintiff revorsioner to widow 
alionating property— Maintainability of suit ... 
(/) Punjab Limitation (Custom) A c t, when applies : 
(?) Relief in declaratory suit dopendent upon another 
relief which is tirac-barrod — Whether can be 
obtained ... ... 

(h) Who may bring such suit within Art. 125 

(iv) To set aside — Extension of time on ground of dis- 
ability ... 

(l) Whether must bo set aside by roversionor before he can 
claim relief which he wants 
(j) Whother void ... *** 

-By Karnavan of Malabar tarwad 


; A 125 N 15 
A 135 N 2 


A 125 NIT 
A 125 N IS 
A 125 N 5 


A 125 N 3 
A 125 N IT 


A 125 N 13 
A 125 NS 


S6N1T 


A91N1 

A 91 N 4 


(a) Suit by junior member for declaration that alienation is not 

binding on tarwad — Limitation — Starting point ... 

(b) Suit by member of tarwad for recovery of property alienate^ 

— Limitation 

(c) Suit by member of tarwad to declare that alienation is not 

binding on him — Limitation 

" Iarabardar — Suit by cosbarer not party to alienation to declare 

that alienation is not binding on him — Limitation ... 

—By mahant of math — Whether binding on succeeding mahants ... 

By member of Aliyasanthana family— Whether binding on other 

members ... ... 


A 120 N 35 
A 91 N 8 , 

A 91 N 8 

A 91 N T 
A 91 N I® 

A 91 N 9 
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Alienation — ( Contd ) 

By member of joint Hindu family 

(a) Remedy of another member of family not patty to aliena- 
tion ... ... ... ... ... A 91 N & 

(bj Salt by another member of family not party to alienation to 

declare that alienation is not binding on him — Limitation : A 91 N & 

(c) Whether must be set aside by another member of family not 
party to alienation before he can claim relief 'which he 
wants . . ... ... ... ... A 91 N 6 

■ -By minor as major 

(a) Suit for possession of property after attaining majority — 

Limitation ... ... ... ... A 91 N 15 

(b) Whether void against minor ... ... ... A 91 N 15 

-By Muhammadan widow 

(a) Suit by remote reversioner to declare alienation of land void 

except for life or until re-marriage of widow ... ... A 125 N 3 

(b) Suit by reversioner to declare alienation of land void 

/ '” 1 ~ ‘ ' ~ A 125 N 13 

. A 125 N 3 
25; A 125 N 2 

( a) For such suit under Punjab Limitation (Custom) 

Act ... ... ... ... A 125 N 17 

(b) Starting point ... ... ... A 125 N 18 

( c) Where possession of female is by virtue of a right 

’ . . A 125 N 5 

. . A 125 N 17 

which is time-barred, whether can be obtained ... A 125 N 19 
(vi) Time, whether extended by virtue of S. 18, Lim. Act: A 125 N 18 
(vii) Who may briug such suit within Art. 125 ... A 125 N 9 

• -By one of daughters inheriting jointly father's estate with right of 

survivorship — Alienation affecting right of survivorship of other 

daughter — Suit for declaration by other daughter — Limitation : A 125 N 3 

By sonless proprietor in the Punjab — Whether binding on the 

reversioner ... ... ... ... ... A 91 N 11 

By trustee of temple — Whether binding on succeeding trustee ... A 91 N 10 

Invalidity of — Declaration of — Suit for — Limitation — Starting 

point ... ... ... ... ... A 120 N 31 

• Meaning of ... ... ... ... ... A 125 N 13 

■ Suit for setting aside 

(a) Alienation voidable under S. 53, T. P. Act — Limitation : A 91 N 14 

(b) Power oE manager of Mttakshara pint family to give discharge: S 7 N 17 

What is 

(a) Allotment of share on partition to a perfect stranger, whe- 

ther alienation within Art. 126 ... ... A 12G N C 

(b) Compromise in nature of family arrangement entered into 

by widow or other limited heir, whether alienation ... A 125 N 13 

(c) Compromise in the nature of family arrangement entered 

into by widow or other limited heir — Whether binding 

upon reversioners ... ... ... A 125 N 13 

(d) Confirmation of past alienation not made by female, whe- 

ther alienation made by female within Art. 125 ... A 125 N 14 

(o) Creation of occupancy right, whether alienation < ... A 125 N 23 
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Alienation — What is — (Contd.) 

(f) Devolution of property by succession, whothor allocation ... 

(g) Gift by sonless Hindu widow of her deceased husband’s estate 

to her daughter, whether alienation ••• ... •• 

(h) Gift, whether alienation 

(i) Hypothecation of immovable property, whether alienation : 
(]) Mortgage of immovable property, whether alienation 

(k) Perpetual lease, whether alienation 

(l) Property bequeathed by will, whether alienation within 

Art. 126 

(m) Sale of equity of redemption, whether alienation 
(d) Salo of property in execution of decree/ whether alienation 
by widow within Art. 125 • 

(o) Sale, whother alienation within Art. 12G ... ... 

(p) Simplo mortgage, whether alienation within Art. 126 

(q) Usufructuary mortgage, whethor alienation within Art. 126: 

(r) Whether must bo one for consideration for applicability of 

Art. 126 

(s) Withdrawal by widow of defence to an action on mortgage 

executed by her husband, whether alienation 

Alienee 

Alieneo frorti female limited owner 

(a) Suit by reversioner for possession of property alienated by 

female without necessity — Limitation 

(b) Suit for possession of property alienated by reversioner in 

whose favour limited owner has surrendered estate after 
alienation — Limitation ... ... ... 

Alionoo from heir or devisee — Suit against, by creditor of ancestor 

or testator for declaration that alienation is void and for conse- 
quential 'relief — Limitation 

Alienee from Hindu female — Suit for possession by Hindu rover- 

sionor — Limitation ... ... ... 

Alienee of father — Alienation set aside at the instanco of the sons 

except as to father's share — Profits received by such alienee, 
whether profits wrongfully received ... ... ••• 

Alienee of Hindu widow 

(a) Receipt of profits by — Part of alienation set aside after 

widow’s death— Profits of Whole property, whether, wrong- 
fully received * ... ‘ ‘ ... * ... 

(b) Receipt of profits by, after widow’s death — Alienation Bet 

aside — Whether profits wrongfully received ... 

.Alienee of member of joint family — Suit by another member— 

Limitation applicable 
Alieneo of tenant — Suit against 

(a) Suit by landlord for possession on determination of tenancy 

by forfeiture by alienation — Suit under T. P. Act, S. Ill 
Limitation 

(b) Suit by landlord for possession on ground of broach of c0 „ n vi‘g 

tion of non -alienation — Limitation . A 143 « J 

(c) Suit for possession by landlord on ground of forfeiture 

incurred on ground of alienation — Limitation _ ••• 

Alionoo of trust property — Suit against — Suit for possession— 

Limitation ... * ... ... ... *•• 


A 125 fl 13 

A 125 N 13 
A 125 N 13 
A 125 N 13 
A 125 N 13 
A 125 N 13 

A 126 N 6 
A 120 N 34 

A 135 Hit 
A 126 N 6 
A126N6 

A 126 N 6 
A 126 N 6 
A 125 H 13 


A 141 N 15 
A141N 9 

A 120 N 44 
A 141 H l 3 

A 109 N 3 

A 109 N 3 
A 109 N 2* 
A 127 N S 


A 143 N 5 

; A 143 N 5 

A 139 A’ 3 
A 124 H 3 
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Amendment 

Amendment altering or adding to ground or basis of right or liabi- 
lity — No change m persona of parties— Whether amounts 
to addition of new parties within S. 22 ... ... S 22 N 6 

Amendment of decree — When amounts to sufficient cause to 

• excuse delay in filing appeal ... ... ... S 5 N 14 

Appeal, memo of — When allowed ... ... ... S'3 N 33 

Application — When allowed ... ... ... S3 N 33 

Application to amend clerical errors — Whether subject to any ; 

period of limitation ... ... t ... ... S 3 N 26 

Court, if can allow, introducing additional ground of exemption ... S3 N 31 

Execution application in time — Amendment sought for after 

limitation, if to be allowed ... ... S 3 N 33 d? N 10 

Limitation 

(a) Amendment altering substantial character of suit — Fresh 1 

. suit barred at the time of amendment — Amendment, if to 

be allowed ... ... ... ... S 3 N 33 

(b) Suit filed in time — Amendment after limitation — Suit in 

amended form, if barred ... ... .... S 3 N 33 

Of clerical error — Question of limitation, if arises ... S 3 N 33 F N 6 

Plaint can be allowed to be amended by inclusion of allegation of 

acknowledgment of liability ... ... ...' S 19 N 77 

Ancestral property 

Ancestral property of joint Mitakshara Hindu -family — Sale of — . 

Setting aside— Suit for — Limitation ... ... ... A 49 N 2 

Meaning of . . ... ... ... ... < A 126 N 7 

What is 

(a) Property gifted by father to son ... ... ... ^ A 126 N 7 

(b) Property, whether includes both moveable and immovable 

i property ... ... ... ... ... A 126 N 7 

Appeal 

Addition of legal representative of deceased respondent after limi- 
tation — Delay, if can be excused on sufficient cause being shown: S 22 N 12 

-Addition of party made by Appellate Court in appeal from order of 

lower Court refusing to make addition — Addition, when to be 
deemed to be effected ... ... ... ... S 22 N 

Admission. ex. \\arta 

(a) Practice, logality of ... ... ... ... S 5 N 36 

(b) Respondent, if must apply by motion as early as possible to 

set aside order- • ... • ... ... ... S 5 N 36 

(c) Respondent cot objecting to, at hearing — High Court, if will 

interfere in revision ... * • ... - ... S 6 N 36 

Admission ex parte beyond time — Absenco of notice to opposite 

party — Power of Court to ro-open question and decide as to suffi- 
cient cause ... ... ... ... ... S 5 N 36 

Amendment — Appeal by or against dead person — Whether can be 

amended by adding his legal representatives ... ... S 22 N 12 

■ -Appeal against sole respondent who is dead at the time of prefer. 

nag appoal — Appeal, if valid ... . ... ... S 22 N 12 
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Appeal— (Contd.) 

Appeal dismissed for want of prosecution — Application for 

re-admission ... ... ... ... A 168; 

(a) Application for re-admission of appeal struck off before date 

fixed for hearing, for default of payment of process fee— 
Limitation ... ... ... ... 

(b) Application for re-admission 'under Rules of High Court — 

Limitation ... ... ... < . — 

(c) Application invoking Court's inherent powers — Limitation : 

(d) Application made in time — Party impleaded afterwards — 

Effect of ... ... ... ••• 

(e) Application to restore appeal dismissed without jurisdiction 

— Limitation 

(f) Application to restore appeal rejected for non-payment of 

court-fee 

(i) Limitation 

(ii) "Whether lies ... ... ... »>• 

(g) Application to restore appeal rejected under Civil P. C., 0. 41 

R. 10 

(i) Limitation 

(ii) Whether lies 

(b) Limitation . 

(i) Art. 1G8 and Rule 9 (2) of Appellate Side Rules of 

Procedure of Rangoon High Court ... 

(ii) Art. 1C8, whether restricted to application under Civil 

Pro. Code ... ... ... ••• 

(ni) Court, whether can oxtend time under inherent power: 

(iv) Plea of — Minority of applicant, whether answer to 

plea of limitation under Art. 168 ... .*■ 

(v) Starting point 

(vi) Time, whether can be extended by virtue of S. 5, Lim. 

Act ... ... ... 

(i) Provision for ... ... ' ... 

(]) What dismissed appeals can be re-admitted ... ••• 

Appeal dismissed without jurisdiction — Re-admission of — Appli- 
cation for, whether one within Art. 168 
Appeal filed with copy of judgment or decree alone 

W A r - ,: 


A 168 N 2 


A 168 N 3 

A 168 N 2 
A 168 8 1 

A 168 8 7 

A 168 8 6 

A 168 8 6 
A 168 8 5 

A 168 N 1 
A 168 8 4- 

A 168 N W 

A 168 8 3 

A 168 8 9 

A 168 8 8 
A 163 N 8 

A 163 8 9 

A 1688 3 
A 168 8 3 

A 168 N 6 


obtained — Appeal, if in time ... ••• 

(b) Copy of decree produced in Court when time for appeal had 
expired— Appeal is barred ... 

■ - Appeal from decree in suit under Divorce Act — Limitation appli- 
cable ... ... . ... ... 

Appeal from judgment on review— Time requisite for obtaining 

copy of the original judgment which was the subject mattered 
the review application — Whether can bo deducted in computing 
limitation ... ... ... ... 

—Appeal from orders — Limitation — Time spent in obtaining 

only the fair order but also the final order to be excluded in com- 
puting period . ... ... ... ••• 


s 12 N 31 

S 12 8 31 
S 29 8 7 

S 12 8 27 

S 12 8 35 
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ve to appeal in criminal cases — 

14UU1WUU ... ... ... ... A 179 N 2 

(ii) Date of decree — What is ... ... ... A 179 N 3 

(in) Death of applicant — Substitution of legal representa- 
tive — Limitation ... ... ... A 179 N 2 

(iv) Limitation ... ... A 179 ; A 179 N 1 ; A 179 N 2 

(v) Limitation — Starting point ... ... A 179 N 3 

(vi) One application for leave to appeal from two decrees 

decided by ono judgment — Amendment of such appli- 
cation so as to restrict prayer to one decree, whether 
allowable ... ... ... ... A 179 N 2 

(vn) Time occupied in obtaining copy of judgment, whether 

excluded ... ... ... ... A 179 N 4 

(vili) Time requisite for obtaining copy of decreo appealed 

from, whether excluded ... ... ... A 179 N 4 

(ix) Time, whether excluded by reason of legal disability A 179 N 4 

(x) Time, whether extended on ground that Court is closed 

on last day of limitation ... ... ... A 179 N 4 

(xi) Time, whether extended under S. 5, Lim. Act ... A 179 N 4 

(xii) Two applications for leave to appeal from two decrees 

decided by one judgment — Limitation ... A 179 N 2 

(b) Procedure as to ... ... ... ... A 179 N 2 

(c) Two appeals from two decrees decided by one Judgment- 

Procedure as to ... ... ... ... A 179 N 2 

Appeal under Code of Civil Procedure— Meaning of ... A 156 N 3 ; A 166 N 3 

Criminal appeal 

(a) Appeal by person in jail — Limitation — Time taken up in 

forwarding applications for copies by officer in charge of 
jail and in transmission of such copies to the jail to be 
excluded ... ... _ „. ... ... S 12 N 32 

(b) Application for leave to appeal — Limitation — Time taken for 

' * ’ ’ " ’ ... S12N 32 

... S 12 N 32 

■ case 

filed with appeal — Whether can be excluded ... S 12 N 32 

Delay in filing 

(a) Appeal filed out of time owing to misleading entries on 

copy made by copying department — Whether can be 

admitted under S. 5 ... ... ... S 12 N 34 

(b) Excuse of ... ... ... ... S 6 

Dismissal of — Application for setting aside 

... A 172 ; A 172 N 1 ; A 172 N 3 
... A 172 N 2 

(iii) Time, whether extended by virtue of S. 5, Lim. Act A 172 N 3 
(b) By receiver of insolvent 

(i) Limitation — Starting point ... A 172 ; A 172 N1 ; A 172 N 3 

(ii) Provision for ... ... ... ... A 172 N 2 

(Hi) Time, whether extended by virtue of S. 3, Lim. Act A 172 b’ 3 
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Appeal — (Gontd.) 

■ Ex parte — Application for rehearing 

(a) Application in appeal to Bet aside ex parte decree passed in 

suit — Limitation ... ... ... ... 

(b) Burdon of proof as to application being in time 

(c) Court, whether has discretion to extend period of limitation : 

(d) Limitation — Starting point ... A 169; A 169 N 
(o) Provision for 

(f) Respondent not served with notice of appeal — Limitation .... 
Filing of, after expiry of period of limitation — Effect 

■ I nstitution of — Civil appeal 

(a) By or against minor, when preferred 

(b) Memo, if must be accompanied by copy of decree and judg- 

ment ... ... 

(c) Memo must bo signed by appellant or his pleader ... 

(d) Payment of sufficient court-fee on memo — Necessity of ... 

(e) Presentation by duly authorized person — Necessity of 

(f) Presentation to proper Court — Necessity of ... ... 

(g) Second appeal — Copy of judgment of Court of first instance, 

if to be filed 

(h) Sending of appeal by post, if sufficient ... ° 

Institution of— Criminal appeal, what constitutes ... Sc 

— -Leave to appoal as pauper — Application for 

(a) Application for leavo to file cross-objections in forma pau- 

peris — Limitation ... ... ... 

(b) Application to continue in forma pauporis an appeal for which 

applicant has put in insufficient court-fee — Limitation 

(c) Court, whether can extend time on equitable ground ... 

(d) Limitation— Starting point ... A 170; A 170 N 2; 

(o) Provision for such 

(!) Rejection of application — Court, whether has power to grant 
applicant time for payment of court-fee ... _ 

er excluded: 
\ct 


A 169 N 2 
A 169 N 3 
A 169 N 2 
2; A 169 N 4 
A 169 N 2 
. ’ A 169 N 1 
S3 

S3N6 

S3N6 
S3N6 
S3N6 
S 3 N 6 
S 3 N 6 

S3N6 
3 N6FN5 
IN6FN10 


A 170 N 2 

A 170 N 2 
A 170 N 2 
A 170 N 3 
A 170 N 2 

A 170 N 6 
A 170 N 3 
A 170 N 4 
A 170 N 5 


(a) Computation of 

(i) Day of judgment and time requisite for obtaining copy 

of decroe, sontence or order and copy of judgment to 
be excluded 

(ii) Time requisite for obtaining both copy of judgment 

and of decree should be excluded ... _ 

{!>) Exclusion of time spent in proceeding bona fide in Court 
without jurisdiction — Exclusion, if available ... 

-Maintainability of — Order dismissing appeal as too late — Appeal, 

if lies 

-Moaning of 

(a) Appeals from Appellate Side of High Court — Whether gov- 

erned by S. 12 ... ... ... ••• 

(b) ‘Appoal’ in S. 12, whethor includes appoal from Original Side 

_f TT' /1_ . i __ ... 

. ■ ' » to set aside 

' appeal 


(d) In Art. 182, Cl. 2 


S 19 
S12NS 
S 14 N 6 
S5N45 

A 166 N 9 

S 19 N 4 
S12N4 

iiSJS 
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Appeal — ( Contd.) 

New pica as to limitation 

(a) If can be raised ... ... ... ... S 3 N 17 

(b) If can bo raised when plea depends on question of fact ... S 3 N 17 

(c) Involving investigation into fresh facts, if can be raised ... S 3 N 17 

(d) Involving only question of law, if can be raised ... S 3 N 17 

(e) Raising question of fact abandoned by party, if can be sub- 

sequently raised as matter of right ... ... S 3 N 17 

Notice of — What is, within Art. 169 ... ... ... A 169 N 4 

■ ■ Period of pendency of appeal from decree — Whether can bo 

excluded in computing limitation for execution of decree ... S 15 N 15 

Power of Appellate Court to add as respondent person who was 

party to suit but not made party to appeal ... ... S 22 N 4 

Preferring of appeal does not amount to injunction oi stay ... S 15 N 15 

-^—Presentation — Copy of decree and judgment not accompanying 

memo— Appeal, if valid ... ... ... ... S 4 N 14 

Presentation after hour fixed by Judge — Validity ... ... 8 4 N 14 

Rejection of, summarily — Propriety of ... ... ... S 3 N 36 

Review and appeal distinguished ... ... ... A 173 N 3 

-Revision application — Whethei appeal ... ... ... A 177 N 2 

Revision converted into appeal — Delay in presenting appeal, if can 

be excused ... ... ... ... ... S 5 N 30 

Second appeal — Limitation — Computation of — Time spent in 

obtaining copies of judgment and decree of first Court— Whether 

can be excluded ... ... ... ... S 12 N 8 

Section 22, if applies to appeals ... ... ... S 22 N 4 

Time-barred appeal, if can be treated as cross-objections in another 

appeal ... ... ... ... ... S 3 N 18 

Two appeals against same decree with one decree copy — Second 

copy, furnishing of, after time — Delay, if can bo excused ... S 5 N 31 

When preferred ... ... ... ... ... S3;S3N6 

Whether suit ... ... ... ... ... S 2 Cl 10 N 1 

Appearance 

Appearance and defence in summary suit under Civil Procedure 

Code — Application for leavo : Sec under Civil Procedure Code 
Meaning of ... ... ... ... ... A 163 N 6 

Appellant 

Legal representative of : See Legal representative — Of deceased 

appellant 

Appellate Court 
Duty of 

'•* file* Wrtnfl limitation . ... S 3 N 18 

— Appellate 

S 3 N 18 

, Duty to dis- 
miss suit ... ... ... ... ... S 3 N 18 

Meaning of, in Art 182, Cl. 2 ... ... ... A 182 N 44 

Power of, to go into question of limitation 

(a) Appeal by some only of soveral defendants — Court, if can 
seo if suit against all was instituted beyond time 


S3 N 18 
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Appeal — ( Gontd.) 

Ex parte — Application for rehearing 

(a) Application in appeal to set aside ex parte decree passed in 

suit — Limitation ... ... ... ... A 169 N 2 

(b) Burden of proof as to application being in time ... A 169 N 3 

(c) Court, whether has discretion to extend period of limitation : A 169 N 2 

(d) Limitation — Starting point ... A 169; A 169 N 2; A 169 N 4 

(e) Provision for ... ... ... ... A 169 N 2 

(f) Respondent not served with notice of appeal — Limitation .... A 169 N 1 

Filing of, after expiry of period of limitation — Effect ... S 3 


-Institution of — Civil appeal 

(a) By or against minor, when preferred ... ... 

(b) Memo, if must be accompanied by copy of decree and judg- 

ment 

(c) Memo must be signed by appellant or his pleader 

(d) Payment of sufficient court-fee on memo— Necessity of 

(e) Presentation by duly authorized person — Necessity of 

(f) Presentation to proper Court — Necessity of ... ... 


S3N6 

S3 N6 
S 3 N6 
S3N6 
S3N6 
S3N6 


(g) Second appeal — Copy of judgment of Court of first instance, 

if to be filed ... ... ... 

(h) Sending of appoal by post, if sufficient ... a w fi FN 10 

Institution of— Criminal appeal, what constitutes ... S 3 N « r 


Leave to appeal as pauper — Application for 

(a) Application for leave to file cross-objections in forma pau- 

peris — Limitation ... - ... ... 

(b) Application to continue m forma pauperis an appeal for which 

applicant has put in insufficient court-foe — Limitation 

(c) Court, whether can extend timo on equitable ground 

(d) Limitation — Starting point ... A 170; A 170 N 2, 

(e) Provision for such 

* ” is power to grant 

. whether excluded: 

Jim. Act 

(0 Time, whether extended on ground of minority... ... 

Limitation 

(a) Computation of 

(i) Day of judgment and timo requisite for obtaining copy 

of decree, sentence or order and copy of judgment to 
be excluded 

(ii) Time requisite for obtaining both copy of judgment 

and of decree should be excluded ... ••• 

(b) Exclusion of time spent in proceeding bona fide in Court 

without jurisdiction — Exclusion, if available ... 

Maintainability of — Order dismissing appeal as too late — Appeal, 

if lies 

Meaning of 

(a) Appeals from Appellate Side of High Court — Whether gov- 

erned by S. 12 ... ... — 

(b) ‘Appeal* in S. 12, whether includes appeal from Original bide 

of High Court ... ... ... 

(c) Application by party to Appellate Court asking to set aside 

or revise a decision of Subordinate Court is an appeal 

(d) In Art. 182, Cl. 2 


A 182 N 3? 
A 182 N S3 
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Appeal — (Contd.) 

—New plea as to limitation 

(a) If can be raised ... ... ... ... S 3 N 17 

(b) If can be raised when plea depends on question of fact ... S 3 N 17 

’ ' ... S3N17 

S3N17 

. sub- 
sequently raised as matter of right ... ... S 3 N 17 

Notice of — What is, withm Art 169 ... ... ... A 169 N 4 

Period of pendency of appeal from decree — Whether can be 

excluded in computing limitation for execution of decreo ... S 15 N 15 

Power of Appellate Court to add as respondent person who was 

party to suit but not made party to appeal ... ... S 22 N 4 

Preferring of appeal does not amount to injunction or stay ... S 16 N 15 

Presentation— Copy of decree and judgment not accompanying 

memo — Appeal, if valid ... ... ... ... S 4 N 14 

Presentation after hour fixed by Judge — Validity ... ... S 4 N 14 

Rejection of, summarily — Propriety of ... ... ... S 3 N 36 

Review and appeal distinguished ... .. ... A 173 N 3 

Revision application — Whether appeal ... ... ... A 177 N 2 

Revision converted into appeal — Delay in presenting appeal, if can 

be excused ... ... ... ... ... S 5 N 30 

Second appeal — Limitation — Computation of — Time spent in 

obtaining copies of judgment and decreo of first Court— Whether 

can be excluded ... ... ... ... S 12 N 8 

Section 22, if applies to appeals ... ... ... S 22 N 4 

Time-barred appeal, if can be treated as cross-objection3 in another 

appeal ... ... ... ... ... S 3 N 18 

Two appeals against same decree with one decree copy — Second 

copy, furnishing of, after time — Delay, if can bo excused ... S 5 N 31 

When preferred ... ... ... ... ... S 3 ; S 3 N 6 

Whether suit ... ... ... ... ...S2C110N1 

Appearance 

Appearance and defenco in summary suit under Civil Procedure 

Code — Application for leave : See under Civil Procedure Codo 

Meaning of ... ... ... ... ... A 163 N 6 

Appellant 

Legal representative of : See Legal representative — Of deceased 

appellant 
Appellate Court 
Duty of 

(a) Appeal filed boyond limitation ... ... ... S 3 N 18 

(b) Point of limitation not taken in memo of appeal — Appellate 

Court, if bound to go into the question ... ... S 3 N 18 

(c) Suit in lower Court instituted beyond time— Duty to dis- 

miss suit ... ... ... ... ... S 3 N 18 

Meaning of, in Art 182, Cl. 2 ... ... ... A 182 N 44 

Pow cr of, to go into question of limitation 
(a) Appeal by somo only of several defendants — Court, if can 
sec if suit against all was mstitutod beyond time 


S 3 N 18 
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Appellate Court— Power of, to go into question of limitation— (Contd.) 

(b) Appeal only from portion of decree — Court, if can consider 

whether whole suit is barred ... ... ... 

— - P ower of, under 0. 41 R. 33, Civil P. 0., may be exercised in 

favour of parties who have not themselves filed any appeal or 
objection against decree 

- — Power of under O. 41, R. 33, Civil P. C., to pass any decree or 
order notwithstanding that appeal is as to part only of decree ... 

Applicant 

Meaning of ... ... ... ... S 2 Cl 1; S2C11N1 

Application 

— .Act, if applies only to such applications as are made under the 

Civil Procedure Code ... 

Act, if applies to all applications under the Civil Procedure 

Code ... ... ... ... ... 

-^—Admission ex parte beyond time — Absence of notice to opposite 
party — Power of Court to reopen question and decide as to suffi- 
cient cause 

Applicability of Act to — Test to determine 

By liquidator of company for recovery of money due from con- 
tributory, if maintainable when at the date of application suit for 
money would be barred 

By Official Assignee for recovery of money due from debtor to 

insolvent’s estate — Whether equivalent to suit for purposes of « go 

limitation ... ... ... ... S 3 N Zb; a •> 

Filing and conduct of — Whether ‘particular business' within 0 . « o 

Art. 81 ... e w 3 F N 1 

For execution — Delay in filing, if can be excused ... — 8 5 W „ p fl 1 

For final decree — Delay in filing, if can be excused ... — 8 ® ^ 

For leave to appeal — Day of judgment and time requisite for 

obtaining copy of decree, sentence or order to be excluded ... 

For leave to appeal — Delay in filing — Excuse of ... ••• 

For leave to appeal as pauper . — Delay in filing, if can be 

excused ... ... ... ... ••• 

For leave to appeal to Privy Council 

(a) Time requisite for obtaining copy of decree — Whether should 

be excluded 

(b) Time requisite for obtaining copy of judgment— Whether 

can be excluded in computing limitation for application ... 

• — For leave to appeal under S. 449 (c), Criminal P. C. — Delay in 
filing, if can be excused ... ... ••• ••• 

For leavo to defend summary suit — Delay in filing, if can N o f N 1 

excused ... ... ... ... b °w-3FNl 

Governed by Art. 168 — Delay in filing, if can be excused ... 8 ® ‘ ^ jj g 

— — Limitation for — Residuary provisions ... _ ••• 4 

(a) Article 181, whether applies only to applications under Civil 

Procedure Code 

(b) Enlargement of time — Time for application falling under 

residuary Art. 181, whether extended 

(c) Starting point of limitation — Principles 

(d) Test to see if application is governed by Art. 181 


S3K13 

A 182 N 35 
A 182 N 35 


S 3 N 26 
S3N26 


S5N36 

S3N26 


S3N26 


S 13 
S5 

S5N3 


S 12 N 23 
S 12 N 23 
S5N3 


A 181 N 3 

A 181 N 21 
A 181 N J 
A 181 N 2 
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Application— Limitation for; residuary provisions— ( Co ntd.) 

(e) Where it is the duty of Court to do particular thing suo 

motu, whether governed by Art. 181 ... ... A 181 N 2 

Making of, after expiry of period of limitation — Effect ... S 3 

Matter resting with discretion of Court — Undue delay in approach. 

ing Court, if will be considered by Court ... ... S 3 N 26 

Presentation of — Practice allowing petitions to be thrown into box 

— Such presentation, if proper ... ... ... S.4 N 14 

. Proceeding not falling under Civil Procedure Code — Maintainabi- 
lity of, if affected by fact that suit to obtain same relief would 
have been barred at the date of institution of proceeding ... S 3 N 26 
- R evision application 

(a) Whether appeal ... ... ... ... A 177 N 2 

(b) Whether subject to abatement ... ... ... A 177 N 2 

(c) Whether suit ... ... ... ... A 177 N 2 

Eight of assignee pendente lite to apply in pending suit, when 

accrues ... ... ... ... ... A 161 N 20 

To bring legal representative on record — Delay in filing, if can bo 

excused ... ... ... ... S5N3FN1 

To rescind leave to sue — Limitation ... ... ... A 181 N 14 

To set aside abatement — Delay iu filing, if can be excused S 5 N 3 F N 1 

— 1 To set aside award — Delay in filing, if can be excused S 5 N 3 F N 1 

To set aside execution sale— Delay in filing, if can be excused S 5 N 3 F N 1 

To set aside ex parte decree — Delay in filing, if can be excused S 6 N 3 F N 1 

To which provisions as to excuse of delay made applicable by or 

undor any enactment — Delay in filing, if can be excused ... S 6 

Under Act other than Civil P. C. but where Court is a9ked to 

exercise its jurisdiction by applying Civil Procedure Code — 

Limitation ... ... ... ... ... A 181 N 22 

Under Companies Act — Limitation ... ... ... A 181 N 22 

Under O. 34, R. 8-A, Civil P. C. — Limitation ... ... A 181 N 6 

Under 0. 9, R. 4, Civil P. C. — Made after time — Delay, if can 

be excused ... ... ... ... S 5 N 3 F N 1 

Under 0. 9, R. 4, Civil P. C., in Bombay — Delay in making, if 

can bo excused ... ... ... ... ... S 5N 3 

Under 0. 9, R. 9, Civil P. C. — Made after time — Delay, if can be 

excused ... ... ... S 5 N 3 F N 1 

Under O. 9, R. 9, Civil P. C., in Bombay — Delay in making, if 

can be excused ... ... ... ... ... S5N3 

Under O. 9, R. 13, Civil P. C. — Delay in making, if can be 

excused ... ... ... ... ... S 5 N 3 

Under O. 21, R. 95, Civil P. C. — Delay in filing, if can be 

excused ... ... ... ... S5N3FN1 

- Undor O. 22, R. 9, Civil P. C. — Delay in filing, if can bo excused S 5 N 3 

Under 0. 41, R. 20, Civil P. C. — Delay in filing, if can be 

excused ... ... ... ... S5N3FK1 

Under Sell. 2, Para. 20, Civil P. C. — Delay in filing, if can be 

excused ... ... ... ... S5N 3FN 1 
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Appl ication —(Contd.) 

"Under Provincial Insolvency Act. — Limitation 

• Under E. 27, Ch. 38 — Original Side Buies, Calcutta High Court- 

Limitation 
What is 

(a) Application to Registrar of Original Side for issue of notice of 

motion under Br. 154, 155 of Original Side Rules of 
Madras High Court, whether application within Art. 163: 

(b) Certificate of Advocate-General under Letters Patent Cl. 26, 

whether application ... 

When made ... 


A 181 N 22 
A 181 K 2 

A 163 N 3 

A 162 N 2 
S3N7 


Appropriation" ' _ t 

Payment by debtor — Method of appropriation determined at the 

outset by express contract — Specific appropriation on the occa- 
sion of each payment is not necessary ... ... 

Arbitration 

Act, if applies to such proceedings 

Agreement to refer to arbitration matter in • respect of cause of 

action that has accrued — Cessation of cause of action, if arises so 
as to affect running of limitation ... ... • • 

Award. See also under Award. 


S20N6 

S3N27 

S9N13 


(a) Agreement to deal with matter in dispute seriatim and to 

deliver award bit by bit — Portion so decided, whether dis- 
tinct award 

(b) Award on reference through Court — Failure of arbitrator to 

file award — Remedy of party to award 

(c) Date of — What is 

(d) Filing of 

(i) Application for — Limitation ... . 

(ii) Application under Sch. 2, Para. 10, Civil P. C. — Limi- 

tation ... ... ... ••• 

(iii) Application under Sch! 2, Para. 10, Civil P.' C., read 

with para. 19 — Limitation ... 

(iv) Application under Sch. 2, Para. 20, Civil P. C. — 

Limitation ... ... ... 

(v) Award filed without intervention ot Court — .Whether 

can be split up and not filed as whole ... ••• 

(vi) Date of award — What is ... .. .... .. 

(vii) Failure of arbitrator to file award — Remedies of party 
in whose favour award is made ... . ••• 

(vui) Failure to file within limitation — Whether invalidates 
award ... *■ 

(ix) Limitation — Starting point ... 

(x) Mode of ... ... ... . *•• 

(xi) Order filing award and order passing decree in terms ot 

it contained in same order — Portion of order direct- 
ing filing of award — Whether appealable 
(xn) Provision for 

(xm) Suit for — Limitation ... ... . 

(xiv) Time spent bona fide in infructuous proceedings in 
wrong CoUift, whether excluded .... ■** 

(xv) Time, whether extended by virtue of S. 5, Lira. Act ... 

‘ (xvi) Time, whether extended by virtue of S. G, Lim/Act ... 


A178N1.S 
A178N1 
A 178 N 2 
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Arbitration— Award — Filing of — (Contd.) 

(xvn) Under Civil P. C , Sch 2, Para 10 — Limitation A 178 N 2. 

(xviii) Wbere reference and arbitration are both without 

intervention of Court — Provision for ... ... A 178 N 2 

(xix) Where without suit parties agree to refer differences to 

arbitrator — Provision for .. ... ... A 178 N 2 

(e) Invalidity of — Failure to make award rule of Court within 

limitation — Whether invalidates award ... ... A 178 N 3 

(f) Whether must be single instrument ... ... A 178 N 3 

' ,T¥ ’ ' * * -- *- ‘heir respec- 

. ' ;reement of 

liability — 

... S 19 N 46 

Duty of arbitrators not to allow time-barred claims ... ... S 3 N 27 

Proceedings* before arbitrator 

(a) Time spent in prosecuting in good faith the same claim 

before arbitrator without jurisdiction — Whether can be 

excluded . . ... ... ... ... S 14 N 5 

(b) Whether civil proceedings in a Court ... ... S 14 N 13 

F ’ ' * ' 1 ’ ‘ 1 ' to arbi- 

le award 

... S 14 N 18 

Provisions as to ... ... ... ... ... A 178 N 2 

Suit referred to, by Court’s orders— Court, if can dismiss suit as 

barred ... ... ... ... ... S 3 N 27 

Arrears 

Of revenue — Demands recoverable as arrears of revenue — What 

are ... . . . . .. A 16 N 2 , A 16 N 2a 

Suit for arrears of customary dues payable to chhatram — Limtta- 

tion ... ... ... ... ... A 120 N 39 

Artisan 

Meaning of ... ... ... ... ... A 7 N 5 

Assessment 

Assessment of rent — Kent froo lands held by Revenue Court to be 

liable for rent — Suit for — Limitation — Starting point ... A 120 N 3 

Assessment of lakhiraj grants — Right of Government of — Right, 

whether extinguished by bar of limitation ... ... A 149 N 8 

Assessment of rent-free land — Suit for : See under Rent 

Assessment on inam lands — Assessment payable to mamdars — 

Whether rent ... ... ... ... ... A 110 N 2 

Suit for declaration of right to iraposo without consequential relief 

■ — Limitation ... ... ... ... ... A 120 N 2 

Assignee 

• — —Of administration bond — Suit on — Limitation ... ... A 68 N 2 

Of insolvent 

‘ * ’ ’ * • *’ dismissal of appeal 

A 172; A 172 N 1; A 172 N 3 
... A 172 N 2 

(hi) Time, whether extended by virtue of S 5, Lim. Act ... A 172 N 3 
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A 172 N 3 


A 120 N 4 
A 181 H 20 


A 62 N 31 


A 62 N 31 


A 11 N 19 

A 11 N 19 


Assignee— Of Insolvent— (Contd.) 

(b) Application by, forgetting aside dismissal of suit 

(i) Limitation — Starting point ... A 172; A 172 N 1; A 172 N 3 
(n) Provision for ... ... ... ... A172N2 

(iii) Time, whether extended by virtue of S. 5, Limitation 
Act 

Of last manager of endowed property — Dispossession of — Suit for 

—Suit, whether one for possession ... 

■ -Bight of, to apply pendente Zt'fe— When accrues 
Assignment 

■ ■■ >Of mortgage — Mortgagee receiving mortgage money in fraud of 

assignee — Suit by assignee for money received by mortgagee— 

Limitation ... ... ... ... ... 

— — —Void assignment — -Void assignment of mortgage bond — Money 
received by assignee on such bond — Suit by assignor — Sait for 
recovery of money — Limitation ... ... 

Attachment 
- ■ -Before ]udgment 

(a) By order of Provincial Small Cause Court — Order in claim 

proceeding preferred in respect of such attachment— Setting 
aside — Suit for — Limitation 

(b) Claims and objections — Order as to— Setting aside— Suit for 

— Limitation 

Claims and objections • • 

(a) Claim by person m adverse possession of property attached 

but whose title has not ripened allowed — Suit by decree- 
holder for setting aside order within limitation but after 
ripening of title of adverse possessor — Suit, if main- 
tainable ... ... ... ... 

(b) Order disallowing claim 

(i) Order under Civil P. C. — Withdrawal or removal of 
attachment subsequent to order — Effect of . 

(il) Order under Presidency Small Cause Courts Act, S. 28 
— Withdrawal or removal of attachment subsequent 
to order — Effect of ... * ... 

(c) Withdrawal of attachment prior to enquiry into claim or 

objection — Effect of 

Claims and objections — Order as to — Properties in respect of 

which such order can be conclusive 

(a) Debt attached under Civil P. C-, O. 21, R. 46, whether can 

be comprised in order 

(b) Property comprised in order, whether must be moveable or 

immovable 

In execution of mortgage decree, if necessary 

Money wrongly attached— Money paid over to decree-holder — 

Suit by real owner against decree-holder — Limitation 
Of immovable property 

(a) Attachment by revenue authorities for arrears of Govern- 

ment revenue— Setting aside — Suit for— Limitation ••• 

(b) Attachment for arrears of land revenue under Bombay Land 

Revenue Code — -Forfeiture of lands before expiry of limi- 
tation for Buit for restoration— Subsequent suit to declare 
forfeiture illegal — Limitation ... 


AH 




All 1,6 

All !* 1 

A 11 N 10 

A 11 N H 

A 11 N 
A U S 18 

A 63 H 37 


A 15 


A 15 N 1 
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Attachment — ( Contd.) 

Of moveable property — Attachment in execution of decree — Move- 

able property put in custody of Sapurdar — Objection to attach- 
ment — Court upholding objection — Suit by objector for recovery 
of moveable property attached — Limitation ... A 143 N 3 

■ Of property by Magistrate — Not caused by wrongful denial of 
plaintiff’s title by defendant — Bight to declaration of title — 

When accrues ... ... ... ... S 23 N 17 

- ■ -Order as to claims and objections 

(a) Suit by person against whom order passed 

(i) Failure to bring such suit within limitation 

(а) Effect of 

(t) Attaching decree-holder, whether can move 
after limitation Insolvency Court to annul 
transfer where judgment-debtor has been 
declared insolvent ... ... A 11 N 3 

(«») On right of claimant in respect of stranger 

not party to claim proceeding ... A 11 N 3 

(б) Stranger not party to claim proceeding, whether 

can set up such failure as bar to action against 

him ... ... ... ... A 11 N 3 

(ii) Limitation ... ... ... A 11; A 11 N 2 

(a) Article 11 and Art. 29 distinguished . . A 11 N 10 

( b ) Starting point ... ... ... A 11 N 21 

(c) Time spent in unsuccessful revision to High 

Court, whether excluded ... ... A 11 N 21 

(<J) Time, whether extended by virtue of S. 14, Limi- 
tation Act ... ... ... A 11 N 21 

(e) Where order is against minor ... ... A 11 N 5 

(iii) Nature of such suit ... . . ... A 11 N 8 

(iv) Order referred to in Art. 11 

(а) What is ... ... ... ... A 11 N 11 

(*) Consent order in claim petitions, whether 

order referred to in Art. 11 . . ... A 11 N 15 

(ii) Order allowing withdrawal of claim or objec- 
tion, whethor order referred to in Art. 11 : A 11 N 14 
(m) Order dismissing claim for default of appear- 
ance, whethor order passed against claimant 
within Art. 11 ... ... ... A 11 N 12 

(ft) Order dismissing claim for failure to pro- 
duce evidence, whether order passed against 
claimant within Art. 11 ... ... A 11 N 12 

(t) Order dismissing claim without jurisdiction, 

whethor order referred to in Art. 11 ... A 11 N 17 

(i’i) Order in, claim proceedings directing sales 
after notifying claim, whether order refer- 
red to in Art. 11 ... ... A 11 N 16 

(t'ii) Order rejecting claim for want of jurisdic- 
tion, whether order referred to in Art. 11... A 11 N 17 

(б) Whether must have been passed on investigation 

into merits of the case for applicability of 

Art. 11 ... ... ... ... A 11 N 12 

(v) Belief which can bo prayed for in such suit — Nature of: A 11 N 9 
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Attachment — Order as to claims and objections — Suit by person against whom 
order passed — (Contd.) • • > 

(vi) Suit barred under other Article— Suit, whether main- 

tainable under Art. 11 ... ... ... A11N2 

(vii) Suit based on cause of action which accrues subse- 

quent to date of order — Limitation ... ... A 11 N2 A 

(viii) Suit foi establishing right to property comprised in 
order dismissing claim or objection on ground of 

delay — Limitation ’ ... ... ... A 11 N 15 

(ix) Suit in respect of claim arising out of execution of 

mortgage decree — Limitation ... ... AH N IS 

(x) Who can bring such suit within Art. 11 ... ... A 11 h * 

Order under S. 146, Criminal P. C. — Order, whether one respect- . 

mg possession of immoveable property within Art. 47 ... A w 

Property attached under Criminal Proceduie Code — Suit for ... 

declaration of right — Limitation — Starting point _ ... A 120 N 

Property of plaintiff under attachment under S. 14G, Criminal 

P. C. — Title cannot be extinguished however long attachment q oq N 2 
may continue ... ... ... •«• * 

Under S. 146, Criminal P. C , of land after dispossession — Suit for 

possession by person dispossessed — Attachment, if enlarges period c q N 2 

of limitation for suit .. * lift 18 

What constitutes ... . ... _ ... q 15 N 12 

Whether amounts to injunction or stay order within S. 15. ... ° 

Wrongful attachment of standing crops — Subsequent cutting and 

removing of standing crops inspite of fact that claim of objector 

to such crops was allowed in his favour — Suit for compensation a 00 N 5 

by objector — Limitation ... ... ... ••• A " 

Wrongful attachment procured under S. 146, Criminal P. 0.— ^ jy 

Suit for declaration qf title — Limitation, when begins to run : 55 " 

Attorney 

Application by, for costs ' A 84 N 4 

(a) Under Civil Procedure Code — Limitation ... ••• A8lN4 

(b) Under Rules of High Court — Limitation ... < ••• 

Costs, lien for, against client, if can be availed of when suit to g g ^ 14 

recover costs barred ... ... , ... ' ••• 

Suit against — By client for recovery of documents and papers 

relating to his case — Attorney, whether can plead in defence 
lien for costs even if his claim for costs is barred by limifca- 

tion ... ... ... ... 

Suit by, for costs A 84 N ^ 

(a) Against opposite party — Limitation ... 

(b) Against other party according to provision of consent decree jj jg 

— Limitation ... ... ... , at w o • A*84 N ^ 

(c) Limitation — Starting point ... A 84 ; A o± w ’ 

(d) Where there is express agreement as to time when costs are ^ gi N 3 

to be paid — Limitation ... 


Auction-purchaser 

Sec also Execution purchaser 

Amount of decree realized by auction-purchaser — Execution sale 

set aside — Suit by decree-holder against auction-purchaser for ^ g 2 K 3l 
money realized by latter under decree — Limitation ... 

Application by— Under Civil P. C., O. 21, B. 93 /or refund of j j-jj 

' purchase money — Limitation — Starting point — *** 1 



General Index 

Auction-purchaser — ( Contd.) 

Auction-purcbaser being delivered symbolical possession — Subse- 
quent suit for actual possession — Limitation — Starting point — 

Where judgment-debtor was in possession at date of sale 
—Auction-purchaser having obtained possession of property sold in 
execution — Loss of property by auction-purchaser — Subsequent 
suit for recovery of possession — Limitation ... 

Auction -purchaser of mortgaged property — Status of 

—Auction -purchaser of trust property, whether transferee of trustee 
for valuable consideration ... 

Auction-purchaser in execution of mortgage decrees — Suit by, for 

possession — -Limitation 

Auction-purchaser obstructed in delivery of possession of immov- 
able property sold in execution — Kemedy of ... ... 

Auction-purchaser of immovable property — Auction-purchaser 

being delivered effective symbolical possession — Subsequent suit 
for actual possession — Limitation — Starting point 
—-Auction-purchaser of interest of remainderman — Suit by, for pos- 
session of property sold — Limitation — Starting point ... 

Auction-purchaser of property in possession of mortgagee — Suit by, 

for possession of property — Limitation — Starting point 
Auction-purchaser of property of religious or charitable endow- 
ment sold in execution of decree against manager of endowment 
— Suit against, for recovery of possession of property — Limi- 
tation-Starting point ... ... ... . A 134 A B 0 N 8 

Suit by 

(a) For possession — Judgment-debtor out of possession at date of 

sale — Limitation ... . . ... ... A 137 N 2 

(b) For possession of immovable property sold — Judgment. debtor 

in possession at date of sale— Limitation ... A 138 ; A 138 N 2 

(c) For possession of property sold in execution — Under what 

circumstances suit maintainable ... ... A 138 N 2 

(d) For refund of purchaso money, after sale of patni taluq for 

arrears of rent is set aside — Limitation ... ... A 62 N 20 

(e) For refund of purchase money on execution sale being set 

aside under 0. 21, E. 92, Civil P. C. — Maintainability — 

Limitation ... ' ... ... ... A 97 N 12 

(f) For refund of purchase money on ground that j'udgment- 

debtor had no saleable interest .in property sold — Main- 
tainability of suit — Limitation A G2 N 19 ; A 120 N 45 

Award 

See also Arbitration — Award 

—Application for filing award under Sch. 2, Para. 20, Civil P. C. — 

S. 22, if applies ... ... ... ... S 22 N 3 

Application to havo award as to family rights and property filed 

and decreed upon — Mutation proceedings before Kevenuo autho- 
rities — Whether on same cause of action for purposes of S. 14 : S 14 N 18 

Application to set aside 

(a) Application on the face of it out of time — Duty of party to 

bring to notice of Court that copies have been obtained 

and time was consumed thereby ... ... S 12 N 30 

(b) Timo requisite for obtaining copy of award to be excluded: S 12; S 12 K 30 

(c) Tune requisite for obtaining copy of award only to be 

excluded ... ... ... S 12 N 8 


2717 

A 138 N 8 

A 138 N 7 
A 134 N 9 

A 134 N 9 

A 137 N 2 

A 167 N 2 

A 137 N 7 
A 137 N 6 
A 137 N 6 
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General Index 


Award — (Contd.) 

Award filed under Arbitration Act S. 15 

(a) Award filed in Chartered High Court — Enforcement of— 

Application for— Limitation ... ... 

(b) Enforcement of — Mode of ... ... ... 

Award made on reference through Court — On what ground can be 

set aside 

——Award made on reference without intervention of Court — "Whe- 
ther can be set aside on application ... ... ... 

Award null and void 

(a) Whether Court can take notice of invalidity of such award... 

(b) Whether need be set aside ... ... ... 

Award of Board of Revenue 

(a) Suit to contest 

(i) Limitation ... ... ... ... ^ 

(ii) Time spent in obtaining copy of the award, whether 

can be excluded... ... ... **« 

(ill) Whether application within Sec. 13, sub.s. 4, Lim. 
Act... 

(b) Who can contest 

Charge on immovable property created by — Enforcement of — Suit 

for — Limitation ... ... ... ••• 

Correction of — Application for — Application under Civil P. C. 

para. 12, Sch. 2 — Limitation 

Decision by Settlement Officer under Bengal Land Revenue Regu- 
lations, 1823, 1825, 1833, when has the force of award ••• 

Enforcement of — Suit for — Whether suit for compensation for 

breach of contract ... ... ... ••• ■ 

Filing of 

(a) Application for, under Civil P. C., para. 20, Sch. 2 

(i) Limitation 

(ii) Written statement filed by defendant in answer to 

such statement — Limitation ... ... 

(b) What is 

Modification of — Application for — . Application under Civil P. 0., 

para. 12, Sch. 2 — Limitation ... ... 

Party to — Covenant for indemnity in favour of — Covenant, when 

enures for benefit of all persons claiming under him , 

Possession based on — Sait for — Limitation ... •** i 

Remission of — Application under Civil P. C., para. 14, Sch 2 

Limitation ... ... ... ... •" 


■ ,ion to vail* 

. . . filed within 5gJ? 5 

time — Whether allowable ... ... ••• 

(b) Application to revise a decree passed on basis of award— ^ jgg 3 
Limitation ... ... ... t \ I5S 

... r.-- r, „ ... ".SSNSFfc’ 1 

bjecting to award 
. Original Side of 

High Court — Filing of such award, whether equivalent to ^ jjjg jl 3 
application for setting aside award 
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Award— Setting aside— Application for— ( Contd.) 

(f) Limitation 

( 1 ) Bar of — Effect of ... ... ... A 158 N 7 

(n) Object of the Legislature in framing Art. 158 ... A 158 N 3 

(nt) Starting point ... ... ... ... A 158 N 4 

(g) Whether Court has power to extend time allowed under 

Art, 158, Limitation Act for supplying necessary court-fee 

stamp . . ... ... ... ... A 158 N 5 

(h) Whether S. 5 applies to application to set aside award ... A 158 N 5 

(i) Whether time extended under S. 4 ... ... A 158 N 5 

(j) Whether time requisite for obtaining copy of award exclu- 

ded ... ... ... ... ... A 168 N 6 

.Suit based upon — Where agreement to refer to arbitration has 

been registered and award signed by parties — Limitation applic- 
able, whether same as applicable to suit for compensation for 
breach of registered contract ... ... ... A 116 N 14 

——Suit on — -Suit on award signed by parties making reference — Suit, 

whether one for compensation for breach of contract ... A 115 N 11 

* — —Suit to enforce — Whether Buit for specific performance of con- 
tract ... ... ... ... ... A 113 N 5 

- —Suit to set aside award — Suit on promissory note executed in 
pursuance of award — Whether on same cause of action for pur- 
poses of S. 14 ... ... ... ... ... 8 14 N IS 

— —Terms of — Specific performance of — Suit for 

' w ' • ■ r ... A 120 N 42 

.oken of 

. 9 appli- 

... A 120 N 42 

Under Arbitration Act — Filing of — Application for — Limitation ... A 164 N 2 

Under Bengal Land Revenue Settlement Regulations 1822, 1825. 

and 1833 

(a) Contesting of — Suit for — Limitation — Starting point 

A 45; A 45 N 2, A*45 N 3 

(b) F * • • ‘ ’ ■* ** ' • - , 

-Art. 46 ... A 46 N 2 

1 — Limitation ... A 46, A 46 N 2 
” A 46 N 2 

.. ... A 45 N 1 

(d) Suit to avoid batwara division by Collector — Limitation ... A 45 N 1 

(e) Suit to recover possession of property subject to payment of 

revenue settled by revenue authorities — Limitation ... A 45 N 1 

(f) Suit to set aside order of Commissioner refusing to make set- 

tlement of khas mahal land with plaintiff who claimed 
settlement of it as accretion to his jotc — Limitation ... A 45 N 1 
What is ... ... ... ... ... A 45 N 2 

(a) Whether contract ... ... _ ... ... A 115 N 11 

(b) Whether contract, if signed by parties making reference ... A 115 N 11 

(c) Whether contract within Art. 116 ... ... ... A 116 N 14 

• -Whether contract ... ... ... ... A 113 N 5 

Whether must be singlo instrument ... ... ... A 178 N 3 

Bailments 
Kinds of 


A 145 N 3 
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Award— ( Gontd.) 

Award filed under Arbitration Act S. 15 

(a) Award filed in Chartered High Court • — Enforcement of— 

Application for — Limitation ... ... ... 

(b) Enforcement of — Mode of 

- — -Award made on reference through Court — On what ground can be 
set aside 

Award made on reference without intervention of Court — 'Whe- 
ther can be set aside on application ... ... ... 

• Award null and void 

(a) Whether Court can take notice of invalidity of such award... 

(b) Whether need be set aside ... ... ••• 


A 183 K 2 
A 183 N 2 

A 158 N 2 

A 153 N 9 

A 158 N 2 
A 158 N 9 


—Award of Board of Revenue 

(a) Suit to contest 

(i) Limitation 

(li) Time spent in obtaining copy of the award, whether 
can be excluded... 

(lii) Whether application within Sec. 12, sub-s. 4, Lim. 
Act... ... ... ... 

(b) Who can contest ... ... ... 

—Charge on immovable property created by — Enforcement of— Suit 

for — Limitation ... ... ... ••• 

-Correction of — Application for — Application under Civil P. 0. 
para. 13, Scb. 2 — Limitation 

—Decision by Settlement Officer under Bengal Land Revenue Regu- 
lations, 1822, 1825, 1833, when has the force of award ... 

—Enforcement of — Suit for — Whether suit for compensation for 
breach of contract ... ... ... 

-Filing of 

(a) Application for, under Civil P. C., para. 20, Scb. 2 

(i) Limitation ... ... ... ••• 

(li) Written statement filed by defendant in answer to 
such statement — Limitation ... ... 

(b) What is ... ... ... ... ••• 

—Modification of — Application for — Application under Civil P. O., 

para. 12, Sch. 2 — Limitation 

—Party to — Covenant for indemnity in favour of — Covenant, when 
enures for benefit of all persons claiming under him 
—Possession based on — Suit for — Limitation 
—Remission of — Application under Civil P. C., para. 14, Sch 2 
Limitation ... ... ... ... 


A 1; A 1 N1 
A1N1 

Aim 

A 1 N 1 
A 132 N 6 

A ISSN 3 

A45N1 
A 115 NR 

A 158 N 2 

A M3 
A 158 N 1 

A 158 N 3 

A 63 N 15 
A 120 N 43 

A1591* 2 


Setting aside — Application for _ . .. 

(a) Application containing additional ground of objection to va i- 

dity of award in addition to prior application filed witbin ^ j<;g fj 5 
time — Whether allowable ... ... ,**• 

(b) Application to revise a decree passed on basis of award ^ jgg N 2 

Limitation ... ... *** A 159 

(c) Application under Civil P. C. — Limitation ... •••„ g jj 3 p N 1 

(d) Delay in filing, if can be excused ... ... *•; 

(e) Filing of affidavit in Prothonotary'a office objecting ®! rar . 

made on refcrenco made in a suit on the Original Side 0 

High Court — Filing of such award, whether equivalent ^ 253 N " 

application for setting aside award . ... • "* 
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Award— Setting aside— Application for — (Contd.) 

{{) Limitation 

( 1 ) Bar of — Effect of ... ... ... A 158 N 7 

(li) Object of the Legislature in framing Art 158 ... A 158 N 3 

(m) Starting point ... ... ... ... A 158 N 4 

(g) Whether Court has powei to extend time allowed under 

Art 158, Limitation Act for supplying necessary court-fee 

stamp .. ... ... ... ... A 158 N 5 

(h) Whether S 5 applies to application to set aside award ... A 158 N 5 

(i) Whether time extended under S 4 ... ... A 168 N 5 

(]) Whether time requisite for obtaining copy of award exclu- 
ded ... ^ ... ... ... ... A 158 N 6 

Suit based upon — Where agreement to refer to arbitration has 

been registered and award signed by parties — Limitation applic- 
able, whether same as applicable to snit for compensation for 
breach of registered contract ... ... ... A 116 N 14 

—Suit on — Suit on award signed by parties making reference — Suit, 

whether one for compensation for breach of contract ... A 115 N 11 

■ Suit to enforce — Whether suit for specific performance of con- 
tract ... ... ... ... ... A 113 N 5 

Suit to set aside award — Suit on promissory note executed in 

pursuance of award — Whether on same cause of action for pur. 

poses of S. 14 ... ... ... ... ... S 14 N 18 

.Terms of — Specific performance of — Suit for 

' w " ” ” Art. 120 ... A 120 N 42 

. f parties in token of 

.her same as appli- 
i of contract ... A 120 N 42 

Under Arbitration Act — Filing of — Application for — Limitation ... A 164 N 2 

—Under Bengal Land Revenue Settlement Regulations 1822, 1825. 
and 1833 

(a) Contesting of — Suit for — Limitation — Starting point 

A 45; A 45 N 2; A '45 N 3 

(b) Property comprised in — Suit for recovery 

(0 Nature of relief in suit governed by Art. 46 ... A 46 N 2 

(ii) Suit by party bound by 6uch award — Limitation ... A 46, A 46 N 2 

(ill) Suit, by whom maintainable for applicability of Art. 46 : A 46 N 2 

(c) Suit to amend settlement and establish right of persons who 

were not before the Collector — Limitation ... ... A 45 N 1 

(d) Suit to avoid batwara division by Collector — Limitation ... A 45 N 1 

(e) Suit to lecover possession of property subject to payment of 

revenue settled by revenue authorities — Limitation ... A 45 N 1 

(f) Suit to set aside order of Commissioner refusing to mako set- 

tlement of khas mahal land with plaintiff who claimed 
settlement of it as accretion to his jote — Limitation ... A 45 N 1 

What is ... ... ... ... ... A 45 N 2 

(a) Whether contract ... ... ... ... A 115 N 11 

(b) Whether contract, if signed by parties making reference ... A 115 N 11 

(c) Whether contract within Art. 116 ... ... • ... A 116 N 14 

Whether contract ... ... ... ... A 113 N 5 

•Whether must bo singlo instrument ... ... ... A 178 N 3 

Bailments 
-Kinds of 


... A 145 N 3 
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Banker 

Deposit with — Suit for 

(a) Against person who has placed himself in position of banker 

with regard to particular person — Limitation... 

(b) Limitation... ... 

(c) Limitation, where deposit is payable on demand 


A60N6 
A 60 N 3 
A 60 


Banker and Customer 

Banker, if trustee for customer in regard to customer’s moneys in 

his hands 


S 10 N lb 18 


Bankruptcy Act 

Applicability to Ciown 


Benamidar 

Decree against — Decree obtained collusively and fraudulently — 

Beal owner, whether bound to sue to set aside decree within the 
period applicable to suits for setting aside decrees on ground of 
fraud ... ... ... 

If a trustee for a specific purpose ... ... ••• 

Impleaded as defendant in time — Benamidar acting a9 real owner 

and benami relationship known only subsequently — Impleading 
of real owner after limitation — Whether fatal to suit 

Meaning of, if a trustee ... ... ... 

Promissory note in name of benamidar — Suit on note by beneficial 

owner making benamidar a defendant — Benamidar, if can be 
allowed to be transposed as plaintiff 
Suit against 

(a) Suit by real owner for money belonging to real owner ana 

received by benamidar — Limitation 

(b) Suit by real owner for money received by benamidar upon 

mortgage bond in bis name — Limitation 

(c) Suit on agreement by benamidar to collect money for plain- 

tiff — Whether based on contract within Art- 115 # 

Sillt by — Addition of real owner as party after limitation — Suit, if 

becomes infructuous ... ... 

Whether trustee under Act ... ... ... ••* 


A 

S 10 N 15 


S22N6 

S3C111SS 


S 22 N 29 
A 63 N St 

A 62 N 21 

A 115 S 1 

S22N6 

sioS 7 


Bengal Act 11 of 1859 

Statutory liability of Government to return to owner of land sold, g jq jJ 9 

surplus proceeds — Whether liability is that of trustee 

Bengal Cess Act 

Ces9 payable under — Cess payable by tenant to proprietor — Whe- ^ jjq jj 2 

tber rent 


Bengal Drainage Act 

-Cost levied on landlord under — Sums payable to landlord by 

tenants for such costs — -Whether rent ... 

Bengal Estates Partition Act 

S 82 — Order under, whether affects right to partition under ^ J? 2 

general law 

Bengal Regulation 17 of 1806 

Proceedings under — Effect of — See Mortgage — Foreclosure 

Bengal Regulation 26 of 1814 S 5 K 1 

Provisions of, for excusing delay 
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Bengal Tenancy Act 

. - 5. 26-F — Application under — Delay in filing — Excuse of ... S5N4PN8 

S. lll-A — Suit under — Limitation — Starting point ... ... A 120 N 50 

S. 155 — Suit under — Suit for ejectment on ground of misuse of 

land — Limitation ... . ... ... A 113 N 2 

S 15S — Proceedings under — Whether suits ... S2C110N1 

S 15S (B) — Execution sale in contravention of — Declaration that 

such sale is illegal — Suit for — Limitation ... ... A 120 N 31 

— — S. 167 — Legal disability, extension on ground of — Whether avail- 

able for proceedings under . . ... S G N 20 F N 2 

S. 173 — Sale under — Setting aside — Application for — Limitation : A 1G6 N 10 

S. 174 — Applications under — Applicability of S. 18 of Limitation 

Act .. ... ..... ... S29N3 

S 1S4 — Suits under — Provisions of Limitation Act other than 

Ss. 7, 8 and 9 apply ... ... ... ... S 29 N 5 

Suit for rent undei 

(a) Limitation ... ... ... ... A 110 N 5 

(b) Suit based on registered lease deed— Limitation A 11G N 8 

Bhagdari Act (Bombay Act 5 of 1862) 

S. 3 — Suit under — Suit by Collector — Limitation A 149 N 3 

Bill 

Accommodation bill See Accommodation bill 

Foreign bill 

(a) Dishonoured foreign bill — Suit on — Limitation— Starting 

point . . ... ... A 77, A 77 N 2 

(b) Cleaning of A 77 N 1 

Bill of exchange 

Acceptor foi honoui— Suit by, against rerson for whose honour bill 

has been accepted — Limitation ... ... ... A 79 N 1 

Bill of oxchange sent in settlement of accounts — Bill dishonoured 

on presentment of its acceptance — Suit for recovery on sums due 
on accounts— Limitation ... ... ... ... A 78 N 3 

Definition of ... ... ... ... ... S 2 Cl 2 

Dishonoured by non-acceptance 

A 77 N 2 
A 78 N 2 

, , . . ited for acceptance 

hut for payment — Limitation ... ... ... A 78 N 1 

• Hundi 

(a) Hundi never presented for acceptance — Suit on — Limitation: A 80 N 1 

(b) Hundi not falling within bill of exchange or promissory note 

as defined in Negotiable Instruments Act — General law of 

contract and local usage govern it ... ... S 2 Ci 2 N 1 

(c) Meaning of ... ... ... ... S 2 Cl 2 N 1 

Maturity of — Method of calculating ... ... ... A G9 N 2 

■ Meaning of ... ... ... ... S 2 Cl 2 N 1; A G9 N 1 

Not payable on demand — When falls duo ... ... A 69 N 2 

Payable, a stated number of dajsor months after date or sight — 

Mode of calculating maturity ... ... ... A 72 N I 

— — Paj able after demand — Meaning of ... ... ... A 72 N 1 

Lin. 171 
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BUI of exchange— ( Contd.) 

Payable after Bight 

(a) Meaning of ... ... A70N2, A72N1 

(b) Methods of presentation ... ... , ... A 70N 2 

(c) Sait on — Limitation ... ... ' ... A 70 

Payable at fixed timo 

(a) Evidence of contract fixing period of payment, whether 

admissible in cases where bill is silent on the point ... A 69 N 3 

(b) Suit on — Limitation ... ... ... ... - A 69 

(c) Whero bill fixes a date, ovidcnce showing that terms of con- 

tract are different, whether admissible ... ... A C9 N 3 

Payable at fixed timo after date — Stipulation as to period of pay- 
ment— Whether must be ombodied in the bill itself to constitute 
bill of exchange payable at fixed time ... ... A 69 N 3 

Payable at fixed time after demand — Suit on— Limitation — Start- 

mg point ... ... ... ... A 72, A 72 I HI 

Payable at fixed time after sight — Suit upon — Limitation*- ... A ' 

Payable at particular place — Suit on— Limitation ... A VI; A 71 N 1 

— — Payable at sight ^ . 

(a) Limitation — Art. 70 and Art. 73 distinguished ... A 70 W 

(b) Meaning of ... ... ... ... A70N1 

(o) Suit on — Limitation ... ... ... ... A 70 

Payable at two places — Whether can be presented at either place : A 71 1* 

Payable on demand 

1 A73K1 

. ' . B A7S 


ed, whether excluded... 


will not be made for certain 

(g) Oral agreement to postpone date of payment — Limitation ... 

(h) Suit on — Limitation — Art. 73 and Art. 70 distinguished ... 

(i) What is 

(i) Bill of exchange in which no time is fixed, whether bill 

of exchange payable on demand ... ••• 

(ii) Bill of exchange payablo at sight, whether bill of 

exchange payablo on demand 

Suit based on — Limitation ... 

— — Suit on 

(a) Bill of exchange never presented for acceptance but only for 

payment — Limitation 

(b) Illustrative cases governed by Art. 80 

(c) Limitation— Bosiduary provision of ... A 80 , 

(d) Limitation— Starting point 
(o) Summary suit— Limitation 

(0 Whether can bo instituted as summary suit ... 4 

— — Whether includes hundi ... ... ... 1 

Bombay District Municipal Act 

S. 1G7 — Suit by Secretary of Stato against Municipality for dam- 

ages — Limitation applicable... 



General Index 


2723 


Bombay District Municipal Act — ( Contd.) 

S. 167 — Y/hethor expressly excludes applicability of S. 16 of Act 

in respect of suit against municipality ... ... ... S 29 N 4 

Bombay Rent Act 

Payment of protnium by tenant to landlord piohibited under — 

Claim for refund of premium paid — Limitation ... ... A 120 N 2 

Bond 

■ Administration bond ' | 

(a) Bond to the effect that admimstratoi would file inventories - » 

at certain periods and would administer assets of deceased 
person — Death of administrator without performing these 
conditions — Suit to onforco such bond — Limitation — Start- 
ing point... ... ... ... ... A 120 N 16 v 

(b) Suit by assignee of administration bond — Limitation ... A 68 N 2 

(c) Suit on — Limitation — Cases governed by residuary Art. 120 : A 120 N 16 
• — —Bond by Hindu bearing native date only, for repayment of money 

witbin one year — Suit on bond — Limitation, how to bo com- 
puted ... ... ... ... ... S 25 

Bond payable on demand — Suit on — Limitation ... ... A 67 N 2 

.^—Conditional bond 

(a) Meaning of ... ... ... ... A 68 N 1 

(b) Suit on — Limitation — Starting point ... A 08; A 68 N 3 

(c) Suit on administration bond by assignee of bond — Limifca. 

tion ... ... ... ... ... AG8N2 

(d) What is 

(l) Administration bond, whether conditional bond within 

Art. 68 ... ... ... ... AG9N1 

(ii) Bond executed by custodian of attached property 
under Civil P. C , O. 21, Jt. 43, whether conditional 
bond ... ... ... ... A 63 N 1 

(lii) Bond executed by suroty under Guardians and Wards 

Act, whether conditional bond ... ... A 6S N 1 

(iv) Bond given by grantee of succession certificate under 

Indian Succession Act, whether conditional bond ... A 63 N 1 

(v) Bond which stipulates that money due under should 

be paid boforo payment of another bond, whether con. 

ditional bond ... ... ... ... A 68 N 1 

(vi) Mortgage bond providing for immediate payment of 

principal and interest in default of regular payment 

of interest, whether conditional bond ... ... A 68 N 1 

Definition of — If exhaustive ... ... ... ... S 2 Cl 3 N 1 

Hypothecation bond — Interest upon — Whether allowable ... A 63 N 1 

Indemnity bond — Suit on — Indemnity bond being one indemnify- 
ing plaintiff against fraud of third party does not make suit one 
for relief on ground of fraud ... ... ... A 95 N 4 

Instalment bond 

(a) Condition that debtor will pay a certain sum of money 

monthly and that if fivo consecutive instalments aro not 
paid creditor might call for payment of whole amount — 

Non-payment of instalments, if a constantly recurring 

cause of action ... ... ... ... 6 23 N 19 

(b) Creditor, if can prove that payment was made for his debt 

to show that ho had waived default of instalments ... 


S 20 N 21 
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Bond— Instalment bond — ( Contd.) 

(c) Evidence to show that certain instalments were paid and 

creditor waived default — Admissibility o! 

(d) Registered bond — Suit on — Limitation ... ... 

(e) Suit for second instalment under the impression that fiist 

instalment was time-barred — Plaint returned for presenta- 
tion through proper Court — Plaintiff including first instal- 
ment also m re-presenting plaint — Second suit, if saved by 
first suit in respect of first instalment 

(f) Suit on 

(i) Art. 74 and Art. 75 distinguished 

(n) Limitation — Starting point ... A 74 ; A 74 N 

(iii) No default clause — Limitation ... .•« 

(iv) Special and general provisions of limitation ... 

(g) What is ... 

(h) With a default clause 

(l) Application for execution of decree payable by instal- 
ments — Limitation 

(ii) Bond containing not only a default clause but obligee 

also having option to demand payment 

(а) Limitation — English law 

( б ) Limitation— Starting point 

(iii) Bond creating charge on immovable property 

(a) Suit to enforce charge — Limitation 
. . (b) Suit to enforce. personal remedy under bond — 

Limitation — Where bond is registered 

(iv) ‘Default clause,' if penalty within Contract Act, S. 74: 

(v) ‘‘Default”, what amounts to within Art. 75 

(vi) Demand of overdue instalment, whether waiver of 

default clause so a 3 to start time running from fresh 
default in respect of .which there is no waiver 

(vii) Limitation — Starting point — Burden of proof as to 

waiver of. default clause which postpones starting 
point to fresh default in respect of which there is no 
waiver ... ... ... . ••• 

(vni) Overdue instalment — Demand of — Whether waiver 
of default clause within Art. 75 ... 

(ix) Part payment of instalment or payment generally 
towards account, whether waiver of default, clause so 
as to start time running from fresh default in respect 
of which there is no waiver ... ... • * • 

(x) .Payment of. certain instalments made and accepted by 

. . creditor — Time, when begins to run ... . 

(xi) Registered bond — Suit on — Limitation — Starting point: 


S 20 N 35 
A 74 N 3 


S 14 N 18 
A74N2 

2, A 116 N 7 
A 75 N 5 
A 75 N 2 
A 75 N 4 


A75N3 


A75N8 

A 75 N 6 


A 75 N 21 


A 75 N 21 
A 75 N 12 
A 75 N 6 


A 75 N 12 

A 75 N 12 
A 75 N I 2 


A 


75 N l 3 


S 20 N 
A 75 N 


35 

20 


(xii) Suit on 

(n) Bond containing not only a default clause hut 

where obligee has also option to demand pay- ^ 75 8 

ment — Limitation ... ... . 

( b ) Default clause and default taking place-— « atver ^ 75 K 7 

of default — No fresh default — Limitation ^ 

(c) Default clause but no default taking place— Litni- ^ 75 K 0 

tation ... ... ... ••• a 75 N 2 

(rf) Essentials of, applicability of Art. 75 a 75 K 22 

0*) Limitation — Art. 75 and S. 20 ... ♦** 
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Bond — Instalment bond — With a default clause — Suit on — ( Contd.) 

(/) Limitation — Starting point ... A 75, A 75 N 10 

{g) On default, whole amount payable on demand — 

Limitation — Starting point ... ... A 75 N 9 

(h) Provision of, in Punjab Loans Limitation Act ... A 75 N 22 
(xiii) Suit on verbal contract under which money is pay- 

able in instalments — Limitation ... ... A 75 N 3 

(xiv) Surety for — Suit against — Limitation — Starting point * A 75 N 14 

(xv) Waiver of default 

(a) What constitutes, so as to start time running from 

fresh default in respect of which tbero is no 

waiver ... ... ... ... A 75 Nil 

(b) Whether bars suit on second default ... A 75 N 18 

(c) Whether can bo gathered from pleadings ... A 75 N 17 

Meaning of ... ... ... ... ... S 2 Cl 3 

(a) Bond and acknowledgment of liability — Distinction between: S 2 Cl 3 N 4 

(b) Bond and agreements to do specified acts— Distinction 

between ... ... ... ... ... S 2 Cl 3 N 2 

(c) Bond and promissory note — Distinction between ... S 2 Cl 2 N 3 

(d) Stamp Act, definition of bond in ... ... S 2 Cl 3 N 1, 2 

Money advanced under— Money advanced for goods to be delivered 

— Goods not delivered— Suit for money so advanced — Limitation: A 51 N 1 

Mortgage bond — Mortgago bond in benatnidar's name— Money duo 

upon — Money received by benamidar — Suit for, by real owner — 

Limitation ... ... ... ... ... A 62 N 24 

Registered bond— Suit on — Limitation ... A 66 N 4; A 67 N 3; A 80 N 1 

Security bond 

(a) Executed by guardian — Suit to recover moneys out of pro- 

perties given as security by guardian — Limitation : A 132 N 8, F N 2 

(b) Money charged under — Suit for — Limitation ... ... A 132 N 8 

(c) Suit upon — Limitation ... ... ... A 67 N 4 

— —Simple bond— Simplo bond registered — Money lent and duo upon 

— Recovery of — Suit for — Limitation applicable, whether same as 
applicable to suit for compensation for breach of registered con- 
tract ... ... ... ... ... A 116 N 7 

Single bond 

(a) Bond specifying day of payment— What is — Limitation : A G6 ; A 66 N 3 

(b) Meaning of ... ... ... ... A CG N 2 

(c) Suit on 

* v ' ' ' ’ * f 1 ' ” AGGN 5 

A G7 N 2 


where no date is specified for payment — Limitation : 

(iv) Suit on singlo bond providing for immediate payment 

of principal and interest on default of regular pay- 
ment of interest — Limitation 

(v) Where no day is specified for payment — Limitation — 

Starting point ... ^ ... A 67; A 67 N 2 

(vi) Whole amount of bond is to become due on default of 

regular payment of interest — Limitation — Starting 
point ... ... ... ... 


A 67 N 2 

A 63 N 1 
, A 67 N 5 


A 66 N 3 
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Bond— (Contd.) 

Suit on 

(a) Bond providing for repayment either on demand or on expi- 
ration of stipulated period, whichever is earlier — Limita- 
tion ... ... ... ... ... A80N1 

'' ' "" * 'on future date on happening 

... ... A SO N1 


(a) 

(e) 

(i) 

(e) 


under obligation pays certain 
sum before certain date, bond would become void — Limits- 
tion ... ... ... ... A 80 N 1, FN7 

Bond providing that money due upon it would be paid at 
the time of payment of money due on two prior mortgage 
deeds — Limitation ... ... ... 

Bond with default clause and also an option on creditor's 
part to claim full payment — Limitation ... ... 

Bond with stipulation that whole amount of bond shall be 
payable on default of payment of intorest — Limitation ... 

Limitation M . 

(i) Residuary provision of ... ... A 80; A N * 

(ii) Starting point— Cases governed by residuary Art. 80... ^ qq ^ 2 


A 80 N 1 
A80N1 


A80N1 


(b) Where relief claimed is enforcement of lien against property 
— Limitation 

Suit to recover — Bond lost or acquired by theft or dishonest mis- 
appropriation or conversion — Whether suit on ground of fraud ... 
— -Surety bond — Enforcement of — Execution application for — Appli- 
cation under Civil P. C., O. 21, R. 43 — Limitation 


A80N1 
A 95 N 1 
A 65 N 1 


Book debt r 3 

Attachment of — Suit for recovery thereof, if barred by attachment 1 S 1<> « 

-Decree-holder attaching book-debt due to judgment-debtor and 

purchasing it in court auction — Subsequent suit to recover boob- q 1 4 ^ 18 
debt — Whether on same cause of action as the attachment ... ° 1 


British India 

— — Absence from, of defendant — Suspension of limitation ... 

If includes Aden ... ... ... ... 

If includes British Burma ... 

If includes Civil Stations and Cantonment areas ... 

If includes Native States of India ... ... 

If includes Scheduled Districts ... ... ••• 

If includes Singapore ... ... 

If includes tho Laccadive Islands ... ... ••• 

— —Meaning of ... ... ... ... 

Buddhist Law 

Religious or charitable ondowment — Property comprised in — AN be- 

tber property vested in trust for specific purpose... ••• 

Burden of proof 

Acknowledgment by agont — Onus of proof that person by whom 

acknowledgment has boen mado on behalf of another wa3 duly 
authorized to do so is on plaintiff ... ... ••* 


S9N3 
S 1 N 1 
SlNl 
SlNl 
Si NX 
SlNl 
SlNl 
SlNl 
SlNl 


S 10 


S 19 N 50 
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Barden of proof— (Contd.) 

Acknowledgment of liability — Onus of pioving that acknowledg- 
ment was made before expiry of limitation — On whom rests ... 

Easement 

(a) Burden is on claimant to easement to prove all points neces- 

sary to establish casement 

(b) Obstruction proved to have taken place — Burden is on per- 

son obstructed to show that he did not submit to or ac- 
quiesce m it ... ... 

Exclusion of time on ground of defendant’s absence from British 

India — Burden on plaintiff ... 

Fraud as an exception to the bar of limitation — Burden of prov- 
ing fraud ... ... ... ... 

Fraud, plea of ... ... 

—Onus of proving that suit is saved from bar of limitation on 
account of acknowledgment of liability i9 on plaintiff 

— —Payment as ground for exemption — Admission by promisor that 
part payment was made by him on particular date — Admission 
shifts burden of proof ... ... ... ... 

Plaint prima facie baned — Pioof in support of ciicumstances sav- 


puuuu ol muiLaiiou ... ... ... ... 

-Suit prima facie barred 

(a) Plaintiff alleging that it is not bairod by virtue of payment 
made under S. 20— Onus is on plaintiff to show it 


admitted — svnethor ncs on defendant ... ... 

Burma Courts Act 

Application under — Delay in filing — Excuse of ... 

Section 49— Appeal under — From Court of Recorder, Rangoon, to 

High Court — Limitation 

Business 

Particular business, meaning of, within Ait. 84 ... 

Bye-law 

What is — Clause in Government lease authorising lessee to levy 

extra fee in case of cattlo grazod without permission, whether 
bye-law within Art. 6 ... ... ... ... 

Call 

See Company 

Carrier 

—Carrier and customer— Relationship of — What constitutes 

Common carrier — Meaning of 

— —Conversion by — Compensation for — Suit for — Limitation 

Meaning of ... ... ... ... 

— Position of — Whether ohanged to that of bailee by consignee’s 
delaying to take dolivcry of goods after anival 


S 19 N 76 

S 26 N 18 

S 26 N 18 

S 13 N 8 

S 18 N 7 
A 95 N 17 

S 19 N 76 

S 20 N 36 
S3N 38 

S18N 7 

S 20 N 35 
S3N38 

S3N 38 

S5N4 

A 15G N 3 

A 84 N 3 

A G N 3 

A 30 N 2 
A 30 N 2 
A 48 N 8 
A 30 N 2 

A 30 K 2 
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C. P. Land Revenue Act 

Section 60 (4) (1) — Suit under — Legal disability — Extension on 

ground of — If available ... ... ... S 6 N 20 F N 2 

Section 83 — Suit under — Limitation ... ... ... A 120 N 50 

Section 160 

(a) Suit for recovery of share of proprietary profits by minor 

plaintiff — Extension on ground of minority, if available ...S 6 N 20 F N 3 

(b) Suit for share of village profits by minor plaintiff — S. 6, 

Limitation Act, applies ... ... ... S 29 N 5 

C. P. Tenancy Act 

. Cases arising under — S. 28, Limitation Act, if applies ... S 28 N 3 

Suit for rent — Based on registered lease deed — Limitation — 

Whether special period of limitation under Central Provinces 
Tenancy Act overrides provisions of Limitation Act for suit for 
compensation for breach of registered contract ... ... A 116 N 8 

Certificate 

Sale certificate : See under Sale 

Certification 

Under O 21 R 2, Civil P. C., by decree-holder — Limitation ... A 181 N 18 

Under O. 21 R. 2, sub-i 1, Civil P. C 

(a) Limitation ... ... ... ... A 174 N 3 

(b) Whether application within Art. 181 , . ... ... A 174 N 3 

Cess 

Kattubadi cess payable by holder of Darmilla inatn — Whether 

rent ... ... ... ... ... A 110 N 2 

Road cess payable to zamindars by holder of service of inara under 

him subject to such payment — Whether rent ... ... A 110 N 2 

Road cess under Madras Local Boards Act — Arrears of — Interest 

of defaulter sold for — Remedy of incumbrancer ... ‘ ... A 12 N 8 

Suit against Government for recovery of cess paid under piotest in 

respect of a certain year — Suit dismissed in trial Court but 
• decreed in Appellate Court — Circumstances, if bring about can- 
cellation and rovival of plaintiff’s cause of action for similar suit 
against Government in respect of cess paid for a subsequent year: S 9 N 11 

Suit for recovery of cess from intermediate land.holders under 

S. 83, Madras Local Boards Act — Limitation ... ... A 120 N 43 

Charge 

"Charged upon immovable property” — "Charged" meaning of in 

Art. 132 ... ... ... ... ... A 132 N 3 

Created on shares of other co-mortgagors by one co-mortgagor 

paying off mortgago — Enforcement of — Suit for — Limitation — 

Stenting point ... ... ... ... A 132 N 10 

Enforcement of — Suit for — Legacy charged upon property — Limi. 

tation applicable, whether same ns applicable to suit for legacy ... A 123 N 9 

Interest charged upon immovable property — Suit for — Limitation: A 63 N 4 

-On immovable property 

(a) Created by award — Enforcement of — Suit for — Limitation : A 132 K 6 

(b) Croated by decree — Enforcement of — Suit for — Limitation : A 132 N 5 

(c) Created by instalment bond with default clause — Enforce- 

ment of — Suit for— Limitation ... ... ... 


A 75 N 21 
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Charge— On immovabla property — (Ccntd.) 

(d) Enforcement of — Suit for — By principal against agent — 

Limitation ... ... ... ... 

(e) Interest doe on contract of mortgage, ■whether charge on 

immovable property 

(f) Suit to enforce indemnity charged npon immovable property 

— Limitation 

On property created by payment on behalf of defendant — Suit 

for money paid — Limitation ... ... ... 

Sait to enforce hypothecation of property to secure payment of 

grain — Limitation 
Cheque 

Meaning of ... ... ... ... ••• S2, C12 

Cbota Nagpur Encumbered Estates Act 

Suit under — S. 15, Limitation Act, applies 

Chota Nagpur Tenancy Act 

Record of Rights under — Entry in — Incorrectness of — Declaration 

of — Suit for — Limitation — Starting point ... ••• 

Civil Coart 

Mamlatdar’s Court, whether Civil Court ... ••• 

Receiver, whether Court ... ... • 

Civil Procedure Code (8 of 1908) 


A 69 S3 
A 133 N 13 
A 63X6 
A 61 N 17 
A 1*20 N 2, F N 2 
2 , Cl 2 N 1 

S29N3 


Appeal to District Court — Limitation — Starting point : A 152j 

A 152 N £ 

Appeal to High Court 

(a) Applicability of Art. 151, Art. 153 and Art. 156 

(b) From decree 

(i) Amendment of decree, whether gives fresh starting 
point for such appeal 

(n) Where decree is reviewed — Limitation — Starting point: 

(iii) "Where ex parte decree is set aside by trial Court but 
restored by High Court — Limitation — Starting point: 

(iv) Whore the party against whom decree is passed dies 

Limitation — Starting point ...^ . . — 

(v) Where there are several decrees in same suit — Limita- 

tion — Starting point ... ... . ••• 

(c) From order — Where judgment i3 given hut order is not 

drawn np — Limitation — Starting point ... 

(d) From order of Subordinate Court refusing leave to appeal to 

Privy Council — Provision for snch appeal — Limitation: A loJ. 
(o) Limitation — Starting point ... _ ... _ " ' 

(f) Time, whether extended by virtue of S. 4, Limitation Act 
Appeal under _ 

(a) Limitation — Art. 151, Art. 152 and Art. 156, distinguished . 

(b) "Under Civil Procedure Code” — Meaning of ... A lo« « * 
Application for order to restore application for review dismissed 

for default ir(V 

(a) Limitation — Starting point ... ... * 

(b) Timo for such application, w bother can bo extended by 

Court ... ... ... ... 


A 120 X 59 

A 13 N5 

A 13 X 4 
A 153 N 2 - 

, A 153 N 6 

A 15G N 2 

A 150 K 8 
A 156 NS 

A 156 N 11 

A 156 S IS 

A 156 N I 

A 150 K 6 
. A 153 N 1 

;■ A156N*! 
A 156 N 13 

A 153 N J 

A ICON 3 
A ICON 3 

A ICON 3 
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CiyU Pro. Code— (Contd.) 

If interprets Limitation Act ... ... ...Preamble N 18 

Order under — To restore application for review dismissed for 

default — Provision for ... ... ... ... A 160 N 1 

Summary suit — Application for leave to appear and defend 

(a) Applicability of Art. 159, Limitation Act, and Eangoon 

Small Cause Court Buies, Buie 101 ... ... A 159 N 4 

(b) Limitation — Starting point ... A 159; A 159 N 1, A 159 N 3 

Summary suit undor — Appearance and defence in — Leavo for — 

Application for 

(a) Chamber Judge, whether invested with discretion to extend 

time in cases not governed by O. 37, Civil P. C. ... A 159 N 2 

(b) Time, whether can be extended by virtue of Sec. 5, Limita- 

tion Act ... ... - ... ... A 159 N 2 

(c) Time, whether can be extended under S. 148, Civil P. C. ... A 159 N 2 

Whether a general law ... ... ... ... S 29 N C 

Section 47 — Order in execution proceedings — Case falling under 

S. 47 — Boraedy of person against whom order is passed is by way 
of appeal and not by suit — Art. 11-A not applicable . . A 11-A N 

Section 48 

(a) Fraud roferred to therein — Whether same as fraud referred 

to in S. 18, Limitation Act ... ... ... S 18 N 15 

(b) Period fixed by — Whether “prescribed period” within 

Limitation Act ... ... ... ... S 15 N 3 

(c) Period of 12 years — Whether " period prescribed ’’ within 

the meaning of Limitation Act ... ... S 29 N 0 

(d) Period of 12 years fixed under — Whether can be extended 

on ground of minority or other disability of decree-holder : S 6 N 21 

(e) Period of 12 years referred to in S. 48—Whether period of 

limitation prescribed ... ... ... S 14 N 9 

(f) Period of 12 years under— Whether period proscribed within 

S 19, Limitation Act ... ... ... S 19 N 16 

(g) Period under — Whether prescribed period within the mean- 

ing of S. 20 ... ... ... ... S 20 N 10 

(h) Timo fixed by — Whether can bo regarded n,9 time limited 

for instituting a suit or making an application within Sec- 
tion 18, Limitation Act ... ... ... S 18 N 15 

S. 73 Bub-s. 2 — Suit for refund of money wrongly paid to defen . 

danfc by executing Court ongagod in rateable distribution of assets 
of judgment-debtor — Limitation ... ... ... A G2 N 26 

8. 86 — Timo taken in obtaining permission of Government for 

suing Native Prince — Whether can bo deducted in computing 
limitation for suit ... ... ... ... S 3 N 3 

8. 92 — Suit under— Whether abates ... ... ... A 171 N 2 

8. 109 — 11 Final order '* — Order extending time and admitting 

appeal — If final order ... ... ... ... S 5 N 45 

S. 109 (a) — Order “ passed on appeal " — Order dismissing appeal 

ns barred after refusing to extend time — If order “ passed on 
appeal " ... ... ... ... ... S 3 N 45 

S. 151 — Whether can be invoked to obtain extension of limita- 
tion ... ... ... ... ... S 3 N 3 

• 0. 9 B. 13 — Application under — Whether suit ... S 2 Cl 10 N 1 

O. 9 B. 13 read with S. 141 — Application under — Limitation ... A 164 N 2 
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Civil Pro. Code— (Gontd.) 

0 21 B. 2 (2) — Application under— By judgment-debtor — Limi- 

tation ... ... ... ... A 174 ; A 374 2% 2 

0. 21 E. 92 — Period fixed under — Whether can be extended on 

ground of legal disability ... ... S 6 N 20 F !< a 

■ — 0. 21 R. 95 — Suit by person against whom order passed— Art. 

11 -A not applicable ... ... ... ••• A 11 -A H 5 

0 21 Er. 93, 99, 101 


(a) Court declining to pass order — Suit by aggrieved person — . 

Art. 11-A not applicable ... 

(b) Nature of order contemplated by ... 

(c) Suit against order passed without jurisdiction — Art. 11-A not 

applicable ... ... , ... t .«• 

(d) Suit by person against whom order passed under — Limitation: 
0 21 E. 99 — Scope of — Purchaser in court-auction, of share of 

co-owner applying for actual possession — Application dismissed — 
Order is one under E. 99 

- —0. 21 Er. 99, 103 — Investigation made on application not by 
party but suo motu by Court — Suit by person against whom 
order passed — Art. 11-A not applicable 
0. 21 E. 100 


A 11-A N 6 
A 11 -A N 8 

A 11-A SI 
A 11-A N 2 


A 11-A N 8 

A 11-A MS 


(a) Application complaining dispossession . . 

(i) By person dispossessed of immovable property— Litni- icsNJ 

tation — Starting point , A 165 1 • 

(n) By porson dispossessed of immovable property in exe- 
cution sale — Time, whether extended on ground that 1 ( 55 K5 
Court is closed on last day of limitation \ jgj j ,*3 

(b) Remedy provided by — Nature of ... A 

— — 0 21 Er. 100, 103 — Order against manager of joint Hindu family 

operates against other members also — Manager not availing 01 
remedy undor R. 103 within limitation — Right of other members ^ ^ j* j 
is also barred ... ... ... ... ••• ‘ 

O. 21 R. 101 — Order dismissing application under R. 100 is order . 

under R. 101 ... ... ... ... •" * 

• O.21R103 . llA U3 

(a) Nature 0 / suit contemplated by ... ... *** \ \ ,\’9 

(b) “Present possession” — Froof’of ... ••• % -V *«. \ ll-A^S 

(c) Suit not falling under — Art. il-A not applicable : A 11-A N 1 

(d) Suit under 

( 1 ) Art 11-A applies only to suit against person in whoso ^ u..y 
favour order is made ... — *•* ^3 

(ii) Limitation ... ... — A 1 ** • 

(«) Revision against order dismissed— Subsequent 
suit — Period of revision proceedings may bo 
excluded... ... ••• \ 11 . A S 11 

(b) Starting point ... — •" ‘ 

( 1 ) Revision against order -dismissed — Timo 

starts from dato of order and not from ^ jj.Ah'N 
dato of order in revision 

(in) Only person against whom order is passed is bound to ^ ^ ^ j; 
suo within one year of order 
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Civil Pro. Code— 0. 21 R. 103— Suit under — (Contd.) 

(iv) Person against whom order passed benatnidar of 
another — Suit by benamidar within time— Real per- 
son impleaded after ono year of order — Sint is not 
barred .. ... .. ... A 11-A N 4 

(v) Person in whose favour order is passed is not bound to 

sue within one year ... . . . . A 11-A N 4 

(vi) Reason for short period of limitation . . ... A 11-A N 2. 

(vn) Right of suit given to decree-holder or third party but 

not to judgment-debtor ... ... . . A 11-A N 4 

(vm) Right to “present possession” — Meaning of ... A 11-A N 9 

(ix) Right to present possession claimed only as conse- 

quential relief — Art. 11-A not applicable ... A 11-A N 9 

(x) Suit by plaintiff not m his character as auction-pur- 

chaser — Art. 11-A not applicable ... ... A 11-A N 9 

(xi) Suit not brought within ono year — Effect ... A 11-A N 10 

Sell. II, Para. 20 — Application under — Whether suit ... S 2, Cl 10 N 1 

Civil rights 

Exclusion from — Suit for compensation — Limitation ... A 24 N 1 

Claim 

Claimant — Lessor whether claimant of lossee ... ... A 47 N 4 

Order as to claim to property attached in execution of decree— 

Suit by person against whom order passed : See under Attach- 
ment 

Person when can bo said to claim under another ... A 47 N 4 

Claim suit 

Adverse order in — What is ... ... ... .... A 11 N 4 

Claim by Official Receiver after attachment before judgment of 

insolvent’s property — Suit by icceiver to set aside order on such 

claim — Limitation ... ... ... ... A 120 N G 

Claim suit not governed by Art 11 or Art. 13— Limitation ... A 120 N G 

Claim to proporty attached — Withdrawal of attachment prior to 

enquiry into claim or objection — Effect of ... ... A 11 N 7 

Order in 

(a) Judgment-debtor, when bound by such order ... ... A 11 N 4 

(b) Person against whom there is such an order — Who is ... A 11 N 4 
Order under Civil P. C., disallowing claim — Withdrawal or remo- 
val of attachment subsequent to order disallowing claim — 

Effect of ... ... ...- ... ... A 11 KG 

Order under Presidency Small Cause Courts Act, S. 2S, disallowing 

claim — Withdrawal or removal of attachment, subsequent to 

order disallowing claim — Effect of ... ... ... AUNG 

.Suit on behalf of minor under Court of Wards — Suit without 

necessary sanction — Order in such suit, whether binding on'minor: A 11 K 5 

Cluh 

Suit by or against — Necessary parties ... ... S 22 N 21 

Co- debtors 

One debtor authorizing the other to make payment on behalf of 

both — Payment made by tho other — It does not matter that 
money paid does not belong to the former but lielongs to the 
latter ... ... ... ... ... S 20 N 12 
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Co-debtors— (Contd.) 

Payment by one co-debtor of more than his share of joint-debt — 

Eight to sue for contribution against other co-debtors ... S 21 NT 

Codicil 

Construction of — Suit for — Limitation ... ... A 141 N 3 


Co-heir 

Co-heirs, whether persons jointly entitled to sue within S. 7 ... 

Mahomedan co-heir 

(a) Co-heir receiving debt duo to deceased — Suit by other co- 

heirs for their share of money — Limitation 

(b) Suit to recover debt due to deceased realized by other heirs 

— Limitation ... ... ... ... 

Of Buddhist dying intestate— Suit for share of property of deceased 

— Limitation ... ... ... ... ... 

Of Hindu dying intestate — Suit for partition and possession— Suit 

against other co-heirs — Limitation — Where heirs constitute 
members of joint family ... ... ... 

Of Mahomedan dying intestato — Suit against other heirs for 

share of property of intestate — Limitation 


'S7X2? 

A 62 N 9 
A 123 N 1 
A 123 N 4 

A 123 N 4 
A 123 N 4 


Companies Act 

Appeals and applications under —Delay in filing — Excuse of ... 

— ' 'ribution — Death of respondent— 

i as party— Limitation ... 

- Order of Court enforceable as decree — Application for execution of 

order, if governed by Limitation Act 

Eight of directors under — Bight to make calls upon members in 

respect of moneys unpaid on their shares — Suit on— Limitation : 

S. 156 — Liability under, to p3y money due on Bbares of company 

in liquidation — Enforceability of, after suit for such money is 
barred ... ... ... ... 

S. 186— Application undor, wliethor directly subject to any period 

of limitation ... ... ... ... «•» 

S. 235 — Misfeasance application under — Limitation ••• 

— — S. 235 — Suit by liquidator against directors of limited company 
on contract partly in writing and registered — Limitation ... 

S. 247 — Application for review undor — Limitation applicable ... ^ ^ 

(1882), S. 2 14 —Application undor— Whether suit ... ^ Hi ^ \ 

(1913), S 235 (3) — Application under — Whether suit : S 

Company 

Claim against company 1 icing wound up by Court — Institution of, g 3 

when effected ... ... ... ... ••• 

Claim against company in voluntary liquidation made by proceed- 10 K 1 

ing not instituted by presentation of plaint — Whether suit # h * 

Company in liquidation— Proceedings by or against — Limitation, gjjj |3 

how to 1* calculated ... ... ... . ••• 

Contributory, liability of — Suit for monoy barred — Liability, u C3n g g 25 

lio enforced against him ... ... ••• 

Director of ^ poK 3 

(a) Whother agent ... ... _ t ... # ••• ^ p()N 3 

00 Suit against, for neglect or misconduct — Limitation ••• 


S5N4 


A 117 N 3 
A 181 K S3 


S3 Nil 

A 112 NS 


S3NH 


S 3 N ll 
A36t> 6 


A 116 N 1 

S99N1 



General Index 


2735 


Company— ( Contd.) 

Director under positive duty to pass true accounts to bo kept by 

his agents— His negligent failure to do so — Whether a continuing 
wrong 

Directors 

(a) Application under S. 235, Companies Act, for compensation 

for misfeasance of directors — S 24, if applies... 

(b) Omission of directors to come to any conclusion on impor- 

tant piece of business duly proposed for decision of Board 
— Whether amounts to a continuing breach ... 

(c) Whether trustees of the property of the company 

Liquidator of — Suit by — In respect of unpaid calls — Limitation 


Suit for converting assets of company into casti and return of 
subscriptions — Limitation ... ... ... ... 


assets of company for payment of his debts, where com- 
pany is wound up — Suit for— Limitation 

(c) Call in lespect of share-holder's liability under special con- 

tract for amounts which are due and owing at the time of 
forfeiture of his shares— Limitation 

(d) Suit by liquidator against sharo-holder for recovory of 

money due in respect of certain calls of shares not fully 
paid up — Limitation — Starting point 

Share-holders— Company, if holds dividends declared on shares in 

trust for Bhare-holders . ... ... ... 

Suit against company which is being wound up — Date of institu- 
tion of — What is 

Suit against company which is being wound up by Court — Suit, 

when to be deemed to bo instituted • ... 

Compensation 

And damages, distinguished ... ... ... 

Awarded under Land Acquisition Act — Suit by mortgagor against 

usufructuary mortgagee ... ... ... 

For breach of contract 

(a) By principal against agent to recover moveable property 

received by agent and not accounted for where there is 
express agreement to account — Limitation ... ... 

(b) By vendor against vendee for vendee’s failure to pay ven- 

dor’s debt as contracted and for which purchase money has 


point ... ... ... ... ... 

(g) Contract to deliver goods — Limitation 

(h) For breach of promise to do anything at specified time — 

Limitation — Illustrative cases governed by Art. 65 


S 23 N 11 

S 24 N 1 

S 23 N 11 
SION 9 

A 120 N 30 

S3 N 13 

A 62 N 7 

A 113 N 2 
1 

A 112 N 2 

A 115 N 3 
SION 11 
S 3N 13 
S3 N 4 
A 116 N 6 
A 120 N 9 

A 89 N 3 

A 83 N 7 
A 65 N 1 
A 65 N 4 
A 65 N 4 

A 65 N 3 
A 51 N 1 

A 65 N 1 
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Compensation— For breach of contract— (Contd.) 

(i) For inducing breach— Limitation .... 

(j) In respoct of contract porforraable on demand — Limitation — 

Starting point ... . ... ... A 65 N 2; A 65 N 3 

(k) Suit for — Whether ono for specific performance of con. 
tract ... 

For breach of covenant for titlo or for quiet enjoyment contained 

in deed of transfer ... ... ... ... 

For breach of implied contract — Suits for — What are — Illustrative 

cases ... ... 

For breach of promise 

(a) Art. 110 and Art. 65 distinguished... 

(b) Execution application under Civil P. C. p 0. 21 R. 43, to 

cnforco surety bond — Limitation... 

(c) Limitation — Illustrative cases governed by Art. CO ... 

(d) Suit for— Limitation ... ... ... ••• 

Fc 


A 27 


A 113 S 2 

A 62 N 5 

A 115 N 4 

A 65 N 1 

A 65 N 1 
A65K1 
A 65 


A 116 K 1 


, ■ . • ’ " >' ears a * tcr 
tho expiry of the term fixed for payment in a mortgage 
deed which contains no stipulation for payment of post 
diem interest ... ... ... t , 

(c) Claim for personal decree in suit to enforce vendor’s lien for 

unpaid purebaso money ... ... _ ••• 

(d) Claim for personal decree under O. 34. R. 6, Civil P. C.-- ,,/jkoo 

Limitation A 116 N 19, A 116 

(0) Limitation ... ... ... ... A 65 N 3; A 1 

(f) Registered documont of redemption — Clause in document 

whereby executant undertakes to put opposite party in pos- 
session— Default of such clause — Suit for refund of money 
paid under such registered document of redemption 

(g) "Registered” — Meaning of 

(h) Special Art. llG, whether prevails over any other Article 

under which suit may fall . ... ... , ••• 

(1) Suit based upon award, where agreement to refer to arbitra- 

tion lias been registered and award is signed by parties ... 

(l) Suit based upon breach of c'oteuanfcs in registered sale deeds 
— Limitation — Starting point ... ... 

(k) Suit by lessee for compensation for breach of express or im- 

plied term in lease deed to put lessee in possession of pro- 
perties leased 

(l) Suit by mortgagor against mortgagee for compensation for 

failure to pay prior mortgagee as undertaken in mortgage 
deed — Limitation — Starting point 
(m) Suit by mortgagor against usufructuary mortgagee for com- 
pensation for sale of portion of mortgaged properties for 
arrears of revenue as a result of default of mortgagee who 
was bound, under mortgage deed to pay Government 
revenue — Limitation— Starting point ... 

(n) Suit by mortgagor against usufructuary mortgagee for 

recovery of mortgage roonCy ... ... 1 

(o) Suit by usufructuary mortgagee for mesne profits during 

period he was kept out of 


A 116 N 25 
A 116 N 23 


A 116 0 N »n 
A 116 N 5 

A 116 N 1 
A 116 N U 
A 116 N 16 

A 116 K 1° 

A 116 N 22 


A 116 S 22 
A 116 S 22 
A116 K 22 
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Compensation — For breach of registered contract — (Conid.) 

(p) Suit by usufiuctuary mortgagee for refund of money ad. 

vanccd on mortgage on ground that property was already 
mortgaged with possession 

(q) Suit by vendee for breach of covenant to put him in posses- 

sion — Limitation ... ... ... ... 

(r) Suit by vendee for breach of express or implied covenant of 

title m sale deed 

(s) Suit by vendor for peishkush paid by him after execution of 

sale deed under which vendee is bound to pay the same ... 

(t) Suit by vendor against vondeo for compensation for vendee’s 

failure to pay vendor’s debts as undertaken in sale deed — . 
Limitation— Starting point ... ... 

(u) Suit for account based upon registered contract of agency ... 

(v) Suit for accounts by principal against agent — Suit arising 

on registered contract of agency ... ... ... 

(w) Suit for accounts by principal against agont on registered 
agreement to account— Limitation 

(x) Suit for accounts of partnership where deed of partnership 

is registered 

(y) Suit for raoitgage money by usufructuary mortgagee on 

breach of covenant in mortgage deed for delivery of posses- 
sion — Limitation 

(z) Suit lor mortgage money by usufructuary mortgagee on 

ground that ho was subsequently dispossessed by third 
person by virtue of superior title created by mortgagor— 
Limitation 

(z 1 ) Suit for possession of immovable property founded on breach 
of contract in writing legistered ... 

(z 3 ) Suit for profits on registered agreement 
(z s ) Suit for purchase money by vendor, who had previously 
refused it beforo sub-registrar before whom it was tendered 
by vondee in accoidanco with covenant in sale deed 
(z 4 ) Suit for recovery of arrears of allowance payable annually 
under registered ekrarnama 

(z 5 ) Suit for recovery of dower undoi registered deed — Limita- 
tion — Starting point — Where suit is by heirs of wife 
(z 6 ) Suit for recovery of money on simple bond registered ... 
(z 7 ) Suit for recovery of royalty under registered deed — Limita- 
tion ... ' ‘ 

(z 8 ) Suit foi refund of mortgago raonoy by mortgagee on ground 
that be has been defrauded by defendant and made to 
enter into mortgago transaction ... 

(z 9 ) Suit for rent against tenant holding over after expiry of 
registered leaso deed, for period of holding over 
(z 10 ) Suit for share of profits m lands collected by defendant 
and to which plaintiff is entitled by virtue of registered 
agreement 

(z u ) Suit for simple money decreo on covenant to pay contained 
in mortgage deed executed by manager or father of joint 
Hindu family whero mortgage is not binding on interest of 
sons or junior members — Limitation ... ... 

(z ls ) Suit founded on breach of statutory obligation 
, (z' J ) Suit founded upon tort 


A 116 N 22 
A 116 N 16 
A 116 N 15 
A 116 N 15 

A 116 N 15 
A 116 N 12 

A 116 N 1 

A 89 N 4 

A 116 N 11 

A 116 N 22 

A 116 N 22 

A 116 N 1 
A 116 N 8 

A 116 N 1 

A 116 N 24 

A 116 N 13 
A 116 N 7 

A 116 N 9 

A 116 N 1 
A 116 N 8 

A 116 N 8 

A 116 N 19 
A 116 N 1 
A 316 N 1 


Lara. 1.2 
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Compensation— For breach of registered contract— (Oontd.) 

(z 11 ) Suit on contract, part of which only is in writing and regis- 
tered 

(z is ) Suit on contract signed by one party only • — Limitation 
applicable, whether samo as applicable to suit for compen- 
sation for breach of registered contract 
(z w ) Suit to enforce chargo against property by sale thereof, 
such roliof being founded -upon breach of contract in writing 
registered... ... 

(z 17 ) Suit to enforce mortgago oxecuted to secure loan in kind ... 
(z 19 ) Suit to enforce personal relief in mortgage deed not validly 
registorod ... 

(z 19 ) Suit to enforce porsonal remedy arising under registered 
mortgage deed 

(z !<1 ) Suit to recover Government and under-proprietary rent 
payable by transferee under registered maintenance deed to 
transferor... 

(z !l ) Suit upon covenant of indemnity contained in registered 
deed of exchange ... ... ... ••• 

(z 2! ) Suit, whether lies by third party to contract ... 

(z 23 ) Vendor and vendee — Vendee undertaking to pay mortgage 
debt of vendor — Stipulation to return to vendor surplus 
after payment to mortgagee — Suit by vendor for such 
surplus — Limitation ... 

(z 21 ) Whether restricted to claim for unliquidated damages or 
includes also claim for sum certain, in Art. 116 ••• 

—For breach of unregistered contract 

(a) Amount of damages payable by parties fixed oven in ad- 

vance before date fixed for performance 

(b) Applicability of Art. 115 — Essentials of 

(c) Art. 11G and Art. 115, difference between ... ^ 

(d) Bonamidar — Agreement to collect money for plaintiff-— Suit 

on such agreement, whether based on contract withm 
Art 115 ... 

(e) Breach of contract, continuing one... ... 

(f) Cases governed by Art. 115 — Illustrative cases... _ 

(g) Contract to be performed at future date and no time fixed 

for performance cither expressly or by necessary implica- 
tion 

(h) Date fixed for performance of contract 

(i) Date for performance not fixed either expressly or by neces- 

sary implication, but intention of parties that there should 
be demand for performance of contract 

(j) “Date of breach of contract”- — Breach of contract, when 

occurs ... ... ... 

(k) Limitation— Starting point 


A 116 N 3 


A 116 NS 


A 116 N J 

A 116 N 2 : 


A 116 N 21 
A 116 N 19 


A 116 N 21 


A 116 N 13 
A 116 N 2 


A 116 N 1& 
A 116 N 6 


A115M6 

A H5N1 
A 115 N 1 


A115KJ 
A 115 g IS 
A 115 H 15 


A 115 N 16 


A 115 N 15 


A 115; 


,N1G; 

paid 
n for 


AH5g« 

ms; 

AllS /' 6 


interest, if sustainable... ... — t •** 

(p) Suit against del credere agent for recovery of price of goods 
sold by him and not paid by purchasers ... *** 


A 115 N 11 
A 115 N I® 
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Compensation— For breach of unregistered contract — (Contd.) 

(q) Suit based on award signed by parties making the reference : A 115 N 11 

(r) Suit based on compromise decree, whether one for broach of 

contract between parties or for breach of terms imposed by 
decree of Court . ... ... ... A 115 N 12 

(a) Suit based on tort ... ... ... ... A 115 N 1 

(t) Suit by co-sharer against other co-sharer for profits ... A 115 N 1 

(u) Suit by judgment-debtor for compensation against decree- 

holder for failure to certify payment made out of Court — 

Limitation — Starting point ... ... A 115 N 6 

(v) Suit for accounts on agreement still good and subsisting *... A 115 N 1 

(w) Suit for claim by share-holder for his dividend ... A 115 N 1 

(x) Suit for claim for use and occupation — Limitation ... A 115 N 13 

(y) Suit for commission by broker — Addition of prayer for 

account, whether alters its character as suit for compensa- 
tion for breach of contract ... ... ... A 115 N 9 

(z) Suit for commission by broker — Whether one for compensa- 

tion for breach of contract .. ... ... A 115 N 9 

(z 1 ) Suit for compensation for wrongful dismissal from Govern- 
ment or municipal service — Limitation — Starting point ... A 115 N 7 
(z l ) Suit for recovery of maltkana where plaintiff does not seek 
to enforce charge on land — Limitation applicable, whether 
same as applicable to suit for compensation for breach of 
contract ... ... ... ... ... A 115 N 5 

(z s ) Suits for recovery of sura certain governed by Art. 115 — 

Illustrations ' ... ... ... ... A 115 N 3 

(z 4 ) Suit on contract that is partly in writing which is regis- 

‘ ’ ’ - ’* ' ... A 115 N 2 

... A 115 N 1 
. -s actual 

loss on account of breach of contract ... ... A11GN1C 

(z 7 ) Time, whether runs from plaintiff's knowledge of the breach 

of contract ... ... ' ... ... A 116 N 1G 

For depreciation of security — Limitation ... ... A 132 N 11 

• For diverting water-course — Limitation ... ... A 38 

- — For doing or omitting to do act in pursuance of enactment — 

See under, Act 

For false imprisonment — Suit for — Limitation ... ... A 19 

For inducing breach of contract ... ... ... A 27 

For infringement of copyright . . . 

(a) Suit for — Limitation— Starting point ... A 40, A 40 N 5 

(b) Suit for account of profits made by defendant by infringing 

copyright — Limitation ... ... ... A 40 N 1 

(c) Suit for injunction restraining defendant from making in. 

fringement _ ... _ . ... ... ... A 40 N 1 

(d) Suit for injunction restraining defendant from making in- 

fringement — Suit, whetherono for compensation forinfnnge. 
ment within Art. 40 ... ... ... ... A 40 N 1 

Fc ' ' " 1 


P. C , and 


necessary 

for ... . ... ... ... ... A 42 N 2 

(b) Suit for — Limitation — Starting point ... A 42; A 42 N 4 

(c) Suit, when maintainable . ... ... ... A 42 N 2 
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Compensation— For injunction wrongfully obtained— (Contd.) 

(d) Suit, whether barred by omission to procoed under Civil P.C., 

See. 95 ... 

(e) What constitutes “wrongfully obtaining” injunction 
For injury to person 

(a) Case falling both under Art. 22 and general Art. 36 — Limita- 

tion 

(b) Limitation — Applicability of Art. 22 and Workmen’s Com- 

pensation Act, S. 19 ... 

(c) Limitation — Residuary provision 

(d) Limitation — Starting point 

(o) Proceeding under Workmen’s Compensation Act — Limita- 
tion ... ... ... ... ... 

(f) Suit by plaintiff against defendant for enticing away former’s 

wife — Limitation 

For injury to property — What is, within Art. 49 

-For interest claimed as compensation — Limitation ... ... 

For land acquired by Government 

(a) Amount of compensation not determined — Limitation ... 


A 42 N 
A 42 N 


A22N 

A 22N : 

A 2 
A22N: 

A 22N ‘ 

A 22 N! 
A 49N' 
A 132 N 1! 


A17N1 
A 120 N i 


A17N1 

A17NJ 


A17N1 


A 17; A 11 HI 
A 109 N IS 


(b) Execution proceedings to enforce award by Court — Limita- 

tion 

(c) Remedy of person who accepts award of Collector in order to 

enforce it 

(d) Suit against third person wbo has received compensation 

money from Government which plaintiff claims — Limita- 
tion 

For land acquired for public purposes— Limitation ... 

For libel 

Sec under Libel — Compensation for 

For loss caused by defendant’s obstructing plaintiff’s right of 

fishery ... ... ... ... 

For loss or injury to goods — Suit against carrier 

Sec under Carrier 

For loss resulting from misconduct of agent ... 

For loss resulting from neglect of agent 

For loss resulting from want of skill of agent 

■ -For malfeasance 

(a) Applicability of general Art. 36 to cases falling under other 

specific Articles ... ... ... % 

(b) Application under Indian Companies Act, S. 244 — Limita- 

tion ... ... ... 

(c) Suit against trustee — Limitation 

(d) Suit for— Limitation 

(i) Starting point ... ... , 

(ii) Starting point in case of recurring cause of action: 

(iiij Starting point, whether modified in cases governed by 

S. 24, Limitation Act 

(e) Suit in respect of malfeasance independent of contract— . a 36 N 1 

Limitation ... ... ... A3. 

(f) Suit in respect of malfeasance not independent of contract 

Illustrative cases ... ... ••• 

(g) Suit in respect of wrongs independent of contract — Illustra- ^ gg if 7 


A90N 

A90N 

A90 sl 


A36N1 


A 36 K > 
A36N8 


A36g< 

A36N4 


A 36 N 4 

; A 36 N 1 

A 36 N 3 


tivo cases within Art. 36 
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Compensation — ( Con td ) 

For malicious prosecution 

See under Malicious Prosecution — Compensation foi . 

For misfeasance : See Misfeasance. 

For money had and received ... ... ... A 62 N 2 

For money paid in land acquisition proceedings — Plaintiff entitled 

to compensation money hut defendant receiving it — Suit by 

plaintiff for money received by defendant— Limitation ... A 62 N 22 

For money paid upon existing consideration portion of which only 

afterwards fails — Suit, whether maintainable ... ... A 97 N i 

For non-completion of land acquisition 

(a) Suit for — Limitation ... ... A 18 ; A 18 N 1 

(b) Suit for damages which could not be foreseen at the time 

of acquisition proceedings ... ... ... A 18 N 1 

(c) Suit in respect of land vesting in Government but Collector 

refusing to make order for compensation — Limitation ... A 18 N 1 

F or non-delivery of goods purchased and paid for — Cause of action, 

when arises — Refusal to pay compensation, if gives fresh cause of 

action ... ... ... ... ... S 9 N 9 

For non-feasance 

See Non-feasance — Compensation for 
<— For recovery of amount wrongfully taken by defendant from 

Government treasury under legal process ... ... A 29 N G 

For recovery of compensation for breach of covenant for title or 

for quiet enjoyment ... ... ... ... A 62 N 5 

For recovery of difference betweon sum advanced on written con- 
tract for supply of goods and valuo of goods delivered— Limitation: A 62 N 5 

For recovery of specific property — 'Whether one for compensation: A 36 N 3 

For recovery of specific property seized ... ... A 29 N G 

For return of moneys wrongfully levied by defendant, whether one 

for compensation ... ... ... ... A 2 N G 

-For return of octroi duty returnable under law — Whether comes 

under Art. 2 ... ... ... ... A 2 N 6 

For slander — Suit for ... ... ... ... A 25 N 1 

For trees wrongfully cut by mortgagee, whether one for collections 

made by mortgagee ... ... ... ... A 105 N 3 

For trespass 

See under Trespass 

. For wrongful seizure of moveable property under legal process 

— Limitation — Art. 11 and Art. 29 distinguished ... A 11 N 10 

For wrongful taking or detaining specific moveable property — 

Limitation ... ... ... ... ... A 48 

. For wrongful taking or injury or detention of moveable property 

—Meaning of ... ... ... ... A 49 N 5 

. Meaning of ... ... ... ... ... A 116 N G 

Meaning of, within Arts. 115 and 116 ... ... A 115 N 3 

. - Suit against carrier for non-delivery of goods ... ... A 115 N 1 

Suit against Government under Land Acquisition (Mines) Act ... A 120 N 9 

Suit by co-sharcr for loss resulting from neglect and misconduct of 

lambardar — Limitation ... ... ... ... A 90 N 3 

- — Suit by vendee under S. G5, Contract Act ... ... A 116 N 17 
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Compensation— ( Conid.) 

Suit by vendor against voodoo for vendor’s failure to pay vendee's 

debt as contracted and for which purchase money has been left 
in vendee’s hand ... ... ... *„ 

—Suit for — .Whether one for money paid upon existing considera- 
tion which afterwards fails 

Suit for compensation and suit for accounts — Distinguished 

Suit tor compensation which could cot bo forescon at the time of 

land acquisition proceedings — Limitation 
Compromise . 

Defendant undertaking to deliver certain quantity of grain to 

plaintiff ydarly — Failure to pay each year, if gives rise to a fresh 
causo of action ... ... ... ... 

Computation of time 
Mentioned in instruments 

(a) All instruments to bo deemed to bo made with reference to 

the Gregorian calendar ... ... 

(b) Bond by Hindu bearing native date only for repayment of 

money within one year — Limitation for suit on bond, how 
to be computed ... ... ... ... 

(c) Instrument fixing 30th of a nativo month for payment — 

Month containing only 29 days — Causo of action arises only 
on 1st of next month ... ... . ••• 

(d) Intention of parties that months should be reckoned in a 

particular manner — S. 25, if applies 

(e) Intention of parties to use a calendar other than Gregorian 

apparent cloarly — Words month and year, if to be reckoned 
according to Gregorian calendar 

(f) Promissory note bearing native date only and payable four 

months after’date — Limitation, how to be computed 

(g) Beckoning according to Gregorian calendar giving a larger 

period to plaintiff — Such reckoning if to be adopted 

Condition 

Breach of 

(a) Forfeiture and breach of condition distinguished 

(b) Suit on ground of — For possession 

(i) By landlord — Against alienee of tenant — Limita- 
tion ... ... ... A 143 N 2 

(ii) By landlord — Against whom must the suit be for 
applicability of Art. 143 

(ni) Limitation — Starting point ... A 143 ; A 143 N 2 ; 

(iv) Suit in tort for ejectment of tenant — Limitation 

(v) Suit under Bengal Tenancy Act, S. 155 for ejectment 

of tenant on ground of misuse of land — Limitation ... 

(vi) Suit under I. P. Act, S. 119 — Limitation 
Condition subsequent 

-Suit to enforce — Whether suit for specific performance of contract : 

What is 

Conjugal rights 
— — Suit for restitution 

(a) Causo of action, whether continuing ono within Sec. 23, 

Limitation Act ... ... ... 

(b) Limitation.., ... ... ... ••• 


A83N7 

A97N2 

A116N1 

A 18 N 1 


S 23 N 19 


S 25 


825 


S25N3 

S25N2 


S 25 N 2 
S25 

S25N2 


A 143 N 3 


; A 143 N 5 

A 143 N 2 
A 143 K M 
A 143 N 2 

A 143 N 3 
A 143 N 13 

A 113 N 4 
A N4 


A 

A 


120 N 46 
120 N 46 
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Consent decree 

—For time-barred claim— Court, if entitled to raise question when 

claim is time-barred . • ... ... S 3 N 20 

Consideration 

Existing consideration which afterwards fails — Suit for money 

paid — Limitation . . . . ... ... A 62 N 13 

—Valuable consideration — See under Valuable Consideration 
—Want of — Suit for setting aside document on ground of want of 

consideration — Limitation — Starting point ... ... A 91 N 20 

Continuing breaches and wrongs 

Applicability of S. 23 to declaratory suits based on a continuing 

wrong ... ... ... ... ... S 23 N 4 

Breach of continuing guarantee — Whether a continuing breach of 

contract ... ... ... ... ... S 23 N 10 

. — Breach of contract to keep building in repair — -Whether a con- 
tinuing breach of contract so long as building is out of repair ... S 23 N 6 

Breach of covenant for quiet possession — -Whether a continuing 

wrong ... . . ... ... ... S 23 N 7 

—Breach of covenant for title — -Whether a continuing wrong ... S 23 N 6 

—Breach of obligation to give possession — Whether a continuing 

breach of contract ... ... ... ... S 23 N 9 

—Closing of dram by defendant through which plaintiff is entitled 
to throw the water from his house — Whether a continuing 
wrong ... ... ... _ ... ... S 23 N 12 

—Continuing breach — Whether implies the right of the person 

committing the breach to resume performance of the contract ... S 23 N 7 
—Contract by one person with another to allow the latter to take 
forest produce for a certain period from certain forest — Breach of 
obligation to allow taking of produce — Whether a continuing 
breach of contract during the period fixed in the contract ... S 23 N 11 
—Contract for payment of money — Non-payment of money, if a 

continuing broach of contract ... ... ... S 23 N 8 

Failure on the part of lessee to plant certain trees within time 

fixed in the contract — Whether a continuing breach of con- 
tract ... ... ... ... ... S 23 N 11 

. Fresh period of limitation begins to run at every moment of time 

during which the breach or wrong continues ... ... S 23 

— Obstruction caused by closing the main sluice of a tank through 

which plaintiff takes his water to his lands — Whether a continu- 
ing wrong ... ... .... ... . ... S 23 N 12 

Obstruction of passage in which plaintiff is entitled to discharge 

rain water of liis house as well as water from his drains — Whe- 
ther a continuing wrong ... ... ... ... S 23 N 12 

— Obstruction to plaintiff’s right to discharge surfaco water of 

plaintiff’s land over defendant’s land — Whether a continuing 
wrong ... ... ... . ... ... S 23 N 12 

— — Obstruction to right of way — Whether a continuing wrong ... S23N13 

Obstruction to watcr-courso and to flow of water — Whether a conti- 
nuing wrong ... ... ... ... ... S 23 N 12 

— — Occupation for private residence of a fcafaUiana over & mosque — 

Whether a desecration of a place of worship and a continuing 

wrong ... ... ... ... ... S 23 N 16 
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Continuing breaches and wrongs— (Contd.) 

Omission of directors of company to come to any conclusion on 

important piece of business duly proposed for decision of Board 
— Breach of doty, if a continuing wrong 

—Ouster from possession — Duty to give up possession to person 
ousted — Breach of duty, if a continuing wrong ... ... 

Proceedings to which S. 23 applies ... ... ... 

Procuring wrongful attachment under S. I4G, Criminal P. C. — 

Whether a continuing wrong 

Refusal of conjugal rights— Whether a continuing wrong 

S. 23 will not apply unless there is a wrong and the wrong is a 

continuing one ... ... ... ... ••• 

Test to see if a breach is a continuing one ... • ... 

Trespass — Trespass amounting to complete ouster — Cause of action 

for suit for possession— Whether a continuing one ... ... 

Violation of right of ferry by setting up another ferry — Whether 

a continuing wrong so long as latter ferry is allowed to remain ... 

Withholding of moveable property wrongfully seized — • Whether a 

continuing wrong 

Wrongful seizure of moveable property under legal process — Whe- 
ther a continuing wrong ... ... ... 

Continuing wrong 

Causing of nuisance by throwing latrine water through a hole in 

the wall — Whether a continuing wrong... ... 

Company director under positive duty to pass true accounts to be 

kept by his agents — His negligent failure to do so — Whether a 
continuing wrong 

Infringement of right giving a cause of action for a declaratory 

suit, if a continuing wrong ... 

Instances — False imprisonment 

Meaning of ... ... ... ... _ /•> 

(a) Continuance of the effect of wrong is not a continuing 

wrong 

(b) Order prohibiting persons from taking processions along par- 

ticular route until they get order from Civil Courts affirm- 
ing their rights — Such persons trying to disobey order — 
Obstruction by defendant — Defendants, if commit continu- 
ing wrong 

(c) Plaintiff's trap dashing against stones heaped on the roadway 

by defendant — Plaintiff's leg having to be amputated ulti- 
mately — Defendant's act, if a continuing wrong • ••• 

• One set of Jains placing impressions of footprints of saints on a 

sacred hill — Such placing constituting infringement of a right of 
another set of Jains — .Wrong committed, if a continuing one ••• 

.Order of injunction issued against a person restraining him from 

building a certain wall — Such person building up the wall m 
breach of order — Whether amounts to a continuing wrong 

-Person entitled under the law to a water connexion to his house 

from the municipal main pipe — Municipality cutting off the con- 
nexion — Whether a continuing wrong so long as connexion is 
withheld 

Suit fox declaration by Hindu reversioner — Test to see if S. 23 

applies ... . ... . ... , ... > 


S 23 N II 

S 23 N 16 
S 23 N 4 

S 23 N 17 
S 23 N 15 

S23N2 

S23N7 

S 23 N 16 

S 23 N 14 

S 23 N 16 

S 23 N if 

S 23 N 16 

S 23 N 11 

S23N4 
A19N2 
S 23 N 1 

S 23 N6 

g23N2 
S23N3 
S 23 N 
S 23 N 1® 

g 23 N 16 
S 23 N4 
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Continuing wrong— (Contd.) 

Test of applicability of S. 23 is not whether right or its correspond. 

ing obligation is a continuing one, but whether the wrong is a 
continuing one ... ... ... ... S 23 N 2 

Throwing sulphuric acid on another’s face— Latter losing one of his 

eyes after some time — Former’s act, if a continuing wrong ... S 23 N 3 

Trade-mark — Infringement of, is a continuing wrong so long as 

infringement continues ... ... ... ... S 23 N 18 

'Wrong entry in milage papers against the rights of the plaintiff — 

Whether a continuing wrong ... ... ... 8 23 N 18 

Contract 

Acknowledgment under circumstances that would vitiate contract 

— -Whether can be used under S. 19 ... ... ... S 19 N G9 

Breach of 

(a) Applicability of S. 24 ... ... ... 8 24 N 2 

(b) By either party repudiating his liability and declining per- 

formance — Illustrative cases of such breaches ... A 115 N 16 

(c) Compensation for — See Compensation — Breach of contract 

(d) Inducing, whether actionable wrong ... ... A 27 N 1 

(0) Person injured by — Remedies of ... . . ... A 113 N 2 

(f) Suit by lessor against lessee for not paying portion of rent to 

superior landlord or to creditor of lessor as undertaken — 

Limitation ... ... ... ... A 115 N 3 

(g) Suit in respect of breach of executory promise — Remedy of 

promisee — Wbat is ... ... ... ... A 97 N 11 

(b) Suit on — Limitation — Starting point — General rule ... A 108 N 2 

(1) Suit to enforce payment under adjustment between lessor 

and les3eo fixing certain amount due for rent and lesseo 
undertaking to pay it to superior proprietor of lessor — Suit, 
whether one for rent or for breach of contract ... A 110 N 2 

(j) Suit to recover amount payable by defendant for breach of 

agreement under which he was bound to pay share of pro- 

duce annually — Limitation ... ... ... A 115 N 3 

(k) Suit to recover difference between sum advanced on written 

contract for supply of goods and value of goods delivered — 

Limitation ... ... ... ... A 62 N 5 

(l) When occurs ... ... ... ... A 115 N 16 

Breach of registered contract — Compensation for 

See Compensation — Breach of registered contract 

Broach of unregistered contract 

(a) Compensation for 

See Compensation — Breach of unregistered contract 


(b) Suit for — Limitation — Art. 115 and Art. 65 distinguished : A 65 N 1 

Contingent contract — Breach of — Suit for — Limitation — Starting 

point ... ... ... _ ... ... A 65 N 1 

Continuing breach of contract — Fresh period of limitation begins 

to run at every moment of time during which breach continues : S 23 

- — —Contract for payment of monoy — Causo of action for suit, when 

arises ... ... ... ... ... S 23 N 8 

Contract for pro-emjition • — Whether subject to rule against 

pcrpotuity enacted in S. 14 , T. P. Act ... ... ... A 10 N 5 

• Contract for salo of immovable property — Whether gives rise to a 

trust ... ... ... ... ^ ... S 10 N 11 

——Contract in English using the word month — Interpretation of ... S 25 N 1 
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Contract — ( Contd.) 

Contract of agency — Suit for accounts on ground of breach by 

principal against agent — Whether governed by residuary Art. 115: 

Contract performablo on demand — Tbo words “on demand" 

whether by themselves make demand a term of contract 
-^—Contract to bo performed at a speci6ed future date — Breach of — 
Suit for — Limitation 

Contract — What is — Award of arbitrators, whether contract 

Enforcement of 

(a) Suit fot — 'Whether lies by third party to contract 

(b) Suit for recovery by purchaser of debt due by one party to 

another under contract — Limitation ... ••• 

(c) Suit on contract embodying a promise to pay a time-barred 

debt — Limitation ... ... ... 

Express promise to pay existing debt — Whether constitutes new 

contract . . ... ... ... ••• 

Guarantee — Continuing guarantee — Meaning of 


If can override statute ... ... ... ••• 

- — Implied contract 

(a) Breach of — Suits on — What aro — Illustrative cases 

(b) Suit based on, for account of profits by proprietor against 

lambardar — Limitation 

Joint promisors — Liability of — Whether joint and several 

Law governing, how determined ... ... ••• 

Meaning of ... ... ... ... 

Meaning of, under Bengal Chaukidari Act 

Money paid on 

(a) Suit on ground of contract becoming void — Limitation — 

Starting point ... ... ... # ••• 

(b) Suit on ground that agreement is discovered to be void— 

Limitation 

• Obligation based on contract — Whether can give rise to a trust ... 

Of indemnity — See under Indemnity. 

Party having successive causes of action under contract — Each 

cause of uctioD, if gives fresh start to period of limitation _ ... 

Promise to do something in consideration of the other party giving 

up his original right against promisor — Whether amounts to 
fresh contract giving rise to now cause of action 

Promise to pay involved in acknowledgment of debt — Whether 

constitutes fresh contract and new cause of action ... 

Promise which is implied only as matter oi law or legal fiction 

Whether contract ... ... ... 

Registered contract 

(a) Claim for dower embodied in registered contract — Limita- 

tion ... ... ... ... . 

(b) Contract to pay dower debt under Mabomedan law — Suit on 

— Limitation 

(e) Statement of account in respect of money due upon — Suit 
filed upon original contract within six years thereof but 
beyond three years of statement of accounts— Suit, whether 
barred 

(d) Terms which law implies or reads as part of contract, whe- 
ther can be excluded by express condition in contract ... 


A 115 N 1 

A65N2 

A 65 N 1 
A 115 N 11 

A 116 N 2 

A 115 N 3 

A 115 N 3 

S19N8 
S 23 N 10 
S 3 N 21 

A 115 N 4 


S13N5 
SllNl 
A 113 N 2 
A 113 N 3 


A 97 Nll» 


A 97 Nil* 

s 10 N 11 


S 23 N 19 

S19N8 
S 19 N 8 
A 83 N 2 

A 103 N 11 

A 104 N 1 


AG4N6 

A 116 N 4 
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Contract— Registered contract — (Contd ) 

(e) What is — Mere attestation of deed before Kazee, whether 

amounts to registration within Art. 116 ... ... A 116 N 6 

(f) Whether includes all terms which law implies or roads as 

part of contract ... ... ... ... A 116 N 4 

— Rescission of 

(a) Cases where rescission may be adjudged by tho Court ... A 114 N 1 

(b) Suit by donor for recovery of gift property on failuro of 

donee to fulfil certain conditions, whether one for rescission 

of contract .. .. ... ... A 114 N 1 

(c) Salt by person not party to instrument, for cancelling or 

setting it aside, whether suit for rescission of contract ... A 114 N 1 

(d) Suit by reversioner for recovery of property from alienee of 

widow, whether suit for rescission of contract... ... A 114 N 1 

(e) Suit for — Limitation — Starting point ... A 114; A 114 N 2 

(f) Suit for dissolution of partnership, whether one for rescission 

of contract ... ... ... ... A 114 N 1 

(g) Whether can be only between promisor and promisee ... A 114 N 1 
Sale of immovable property — Part of consideration left with 

vendee under contract that latter should pay it to vendor's credi- 
tors— Trust, if created ... ... ... ... S 10 N 11 

Specific performance of 

(a) Agreement by vendee to re-convoy property to vendor — 

Limitation ... ... . ... ... A 113 N 8 

(b) Contract for sale of iramovablo property providing for execu- 

tion of sale deed ‘on demand' from vendee — Limitation ... A 113 N 8 
(o) Contract of sale of immovable property contingent on ven. 

dor's title being declared in ponding suit — Limitation ... A 113 N 7 

(d) "Date fixed for performance of contract” — What is ... A 113 N 7 

(0) Defences to suits for — What are ... ... ... A 109 N 9 

(f) No date fixed for performance of contract — Limitation ... A 113 N 8 

(g) Suit by mortgagee for possession of immovable property 

mortgaged where mortgage instrument recites that pos- 
session has been given to mortgagee — Whether one for 
specific performance of contract ... ... ... A 135 N 4 

(h) Suit by mortgagee to enforce stipulation in mortgage instru- 

ment that mortgagor should give possession to mortgagee — 

Limitation ... ... ... ... A 135 N 4 

(1) Suit for — Limitation — Starting point ... A 113; A 113 N C 

(j) Suit for — What is — Illustrativo caso3 ... ... A 113 N 2 

(k) Suit for compensation for breach of contract, whether suit 

for specific performance ... ... ... A 113 N 2 

(l) Suit for possession and suit for specific performance by giving 

possession— Distinction between — Illustrative cases ... A 113 N 3 

(m) Suit on contract in deed of exchange providing that one 

party should return portion equal in value for loss of the 

part taken away from other ... ... ... A 113 N 4 

(n) Suit to enforce award, whether suit for specific performance 

of contract ... ... _ _ ... ... A 113 N 5 

{o) Suit to enforce condition subsequent — Limitation ... A 113 N 4 

(p) What is ... ... ... ... ... A 113 N 2 
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Contract— ( Contd.) 

Successive breaches of contract 

(a) Defendant under compromise undertaking to deliver a certain 

quantity of grain to plaintiff yearly— Failure to pay each 
year gives rise to a fresh cause of action 

(b) Instalment bond stipulating that debtor ■will pay a certain 

sum monthly and that if five consecutive instalments are 
not paid, creditor might call for payment of whole amount 
— Case, if one of successive breaches 

f-\ O 09 J-,~~ 1.. 


(e) Whether give rise to successive causes of action 
Suit for money paid in consideration of 

(a) Where consideration fails through, Court of law refusing to 

enforce its specific performance — .Limitation — Starting 
point ... ... ... ... 

(b) Where valid promise ceases to be enforceable by act promis- 

ed becoming impossible or unlaw/ul — Limitation — Starting 
point ... 

(c) Whether time runs from failure to perform a promise ... 
Suit upon 

(a) Malfeasance — Illustrative cases 

(b) Misfeasance — Illustrative cases 

(c) Non-feasance — Illustrative cases ... ... . 

• Time-barred debt, agreement to pay — If valid and binding ... 

Time for performance of contract extended — Limitation for suit on 

contract, when commences... 

■ Unregistered contract — Suit for difference in value between sums 

advanced for supply of kankar and value of kankar delivered — 
Limitation ... ... ... 

■ Valid contract — Acknowledgment in writing containing express 

promise to pay rents barred by limitation, whether vaild contract 
Verbal contract — .Money payable in instalments — Suit on — Limi- 
tation ... ... ... ... 

Wbat is 

(a) Award, whethor contract ... ... ••• 

(b) Contract in Art. 116— Whether includes award _ ••• 

(c) Contract under Art. 11G — Whether includes implied contract: 
Whether refers to transactions which create real rights 

Wrong arising out of contract — What is ... 

Wrong independent of contract — What is 

Contract Act 

Consideration under. — Definition 

Section 25 

(a) Promise to pay barred debt — Whether good and enforceable- 

(b) Whether affected by Limitation Act 

— —Section 25 (3) _ t 

(a) Promise — Whether includes promise which is merely implied 

in acknowledgment of liability ... ... ••• 

(b) Promise implied in an acknowledgment or in a statement of 

account — Whether oxpress promise within the meaning of 
Contract Act, S. 25, sub-s. 3 .... ... 


S 23 N 19 


S 23 N 19 
S23N19 

S 23 N 19 
S 23 N 19 


A 97 N 11 

A 97 N 11 
A 97 N U 


A 36 S3 
A 36 N 3 

A 3G S 2 
S3NH 


g 19 N 73 


A 115 N 3 
A 110 N M 
A 75 N 3 


A 113 S 5 

A 

A 116 S 4 

A 1U S3 

S 23 N 1 
S 23 S 1 


A 07 S 1 


S 29 S 3 

S 29 


S 19 N 9 


A 63 N 3 


General Index 


2749 


Contract Act —(Contd.) 

Section 65 

(a) Liability under — Suit on — Limitation ... ... A 97 N 11a 

(b) Suit for compensation by vendee — Limitation ... ... A 116 N 17 

Sections 69, 70 — Obligation under — Suit for enforcement — Limi. 

tation ... ... ... ... ... A 83 N 3 

Section 222 — Obligation under — Suit for enforcement by agent 

against principal — Limitation ... ... ... A 83 N 4 

Contribution 
Eight of 

(a) Basis of — When arises ... ... ... A 99 N 3; A 100 N 1 

(b) Between co-sureties — Basis of . . ... ... A 82 N 1 

(c) Between joint tort-feasors ... ... ... A 99 N 8 

(d) Suit to claim — Art. 99, whether exhaustive of cases in which 

such right can be claimed ... ... ... A 99 N 4 

.Eight to — When arises ... ... ... ... A 120 N 25 

Suit by co-trustee to onforco claim against estate of deceased 

trustee 

(a) Limitation — Starting point ... ... A 100, A 100 N 2 

(b) Eight of contribution — When arises ... ... A 100 N 1 

(c) Where one trustee is less guilty than another and has had to 

refund the loss ... ... _ ... ... A 100 N 1 

Suit by co-trusee to enforce claim against living trustee— Limita- 
tion ... ... ... ... ... A 100 N 1 

Suit for 

(a) By co-mortgagor paying off mortgago, against other co- 

mortgagor — Limitation — Starting point ... ... A 132 N 10 

(b) By cosharer in mortgage right in respect of costs incurred in 

suit on mortgage m which decreo was passed in favour of. 

all cosharers — Limitation ... ... ... A 61 N 12 

(c) By cosharer who has paid whole or more than his share of 

joint liability — Execution of mortgage, whether payment... A 99 N 5 

(d) By cosliarer who has patd whole or more than hi3 share of 

revenue due 

-** r '— * •"«* A 99 N 6 

A 99; A 99 N 9 

A 99 N 5 

(iv) Payment of revenue, whether creates charge in favour 

- — ... A 99 N 7 

A 99 N 2 
A 99 N 3 
...A 99, A 99 N 2 
■ of joint 

. . ■ . ... A 99 X 5 

(ix) Where payment of revenue is held to create charge in 

favour of person paying, on shares of cosharers ... A 97 N 7 

(x) Where plaintiff borrows money from third person and 

pays Government revenue and subsequently paying off 
third person, 6ues his cosharers for contribution ... A 99 X 3 

(e) executant of joint promissory note against joint promisor 

— Limitation ... ... ... ... A 83 X 11 
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Contribution— Suit for — ( Contd .) 

(f) By joint promisor against other promisor for share of money 

paid under joint promissory note — Limitation 

(g) By manager of joint family for payments made in excess of 

his share towards family expenses — Limitation 
(b) By manager in respect of payment on account of joint estate 

( I ) Claim, whether can be taken into account in adjusting 

equities in subsequent partition ... ... 

( II ) Limitation — Starting point ... ... A 107; A 107 N 3 

(iii) Manager borrowing money in his private capacity and 

expending the same for the estate — Limitation 

(iv) Person incurring debt as manager of the family and 

spending it for the estate — Limitation ... ... 

(v) Bight of contribution — Basis of ... ... 

(vi) Suit by person who was manager brought after parti- 

tion — Limitation ... ... 

(vii) Suit falling under both Articles 107 and 99 — Limi- 

tation ... ... ... 

(0 By one co-owner in respect of repairs or improvement of com- 
mon property — Limitation 

(j) By one co-tenant against others — Landlord impleaded to 

obtain refund if others had already paid — Claim against 
landlord — Limitation... 

(k) By partner against sub-partner for losses sustained in main 

partnership — Limitation ... ... _ , 

(l) By party who has paid whole or more than his share of 

amount due under joint decree 
(l) Deposit in Court, whether payment 

(ii) Mere incurring of pecuniary liability in shape of bond 

or promissory note, whether payment ... # ••• 

(iii) Bight of contribution in such cases — Whon arises— 

Basis of ... ... ... 

(iv) Limitation — Starting point — Illustrative cases 

(v) Special and general provisions of limitation 

(vi) Suit against partners ... ... . 

(vii) Suit by manager of joint estate of undivided family... 

(viii) Where payments towards tbe decree are made in 

instalments ... ... ... 

(m) By surviving partner against representatives of deceased 

partner after dissolution of partnership — Limitation 

(n) Decree obtained against B and C for contribution — Failure 

to recover from 0 bis share of amount — Suit against B for 
recovery of whole amount under Contract Act, S. 43 
Limitation 

(o) Limitation — Starting point 

(i) General principle applicable ... 

(n) Illustrative cases 

(p) Limitation for suits not falling under Arts 61, 99, 107 

(q) One person liable to contribute to another for joint debt 

which latter has discharged — Mere admission by former 
that debt is a joint debt — Whether sufficient acknowledg- 
ment of liability 

(r) Eight to sue, when arises on date of payment by plaintiff . 


A BIN 2 
A 99 N 4 

A 107 N 4 
; A 107 N 3 

A 107 N 3 

A 107 N 3 

A 107 N 2 
A 107 N 2 
A 107 N 2 
A 61 N 11 

A 120 N 25 
A 61 N 10 

A99N6 

A99N5 

A99N3 
A99N9 

A 99; A 99 N 2 

'* A99N2 

A 107 N 2 
A 99 N 9 

A 120 N 2 


A 61 N 3 

A 107 N 3 
A 120 N 25 
A 120 N 25 


S 19 N 27 

A 120 N 25 
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Contribution— Suit for — (Contd.) 

(s) Suit, in substance, one for account and share of dissolved 
partnership — Whether can be treated as one for account 
and share of dissolved partnership ... ... A 10G N 2 

To one tenant 'from his co-tenants in respect of rent of landlord 

— Whether rent ... ... .. ... A 110 N 2 

Conversion 

Meaning of .. .. .. ... ... A 48 N 6 

• What is — Wrongful taking and wrongful detention — Whether con- 

version of property ... .. ... ... A 48 N G 

Conveyance 

Drawing up of — Whether 'particular business’ within Art. 84 ... A 84 N 3 

Conveyed or bequeathed in trust 

Meaning of, withm Art. 134... ... ... ... A 134 N 4 

Co-owner 

Alienee from — Possession of — Whether adverse to other co- 
owners — See under Adverse possession 
— —Co-owner fraudulently allowing revenue to fall into arrears and 
then purchasing estate himself — Suit by other co-owner to be 
relieved from the effect of fraud — Limitation ... ... A 95 N 4 

Co-owner of jagir appointed by Government as manager — Suit by 

beneficial owners for accounts — Limitation ... ... A G2 N 9 

—Diversion of land to purpose other than that to which it is set 
apart — Diversion amounting to ouster of other co-owner — Suit 
/ *’ ’ f 4 ' *' ’ f ’ * . A 120 N IQ 

doubted ' _ ... ... ... ... A 142 & 144 N 45 

• One co-owner, if can acquire easement for beneficial enjoyment of 

property ... ... ... ... ... S 2G N 5 

One co-owner receiving rents and profits of property — Whether 

only constructive trustee for other co-owners in respect of such 

rents and profits ... ... ... ... S 10 N 7 

■ Kents collected by — Amount due to another co-owner in respect of 

such collection — Whether rent ... ... ... A 110 N 2, 3 

Eight of co-owner to partition of joint property — Breach of — 

Whether a continuing wrong ... ... ... S 23 N 1 

■ R ight to profits of — Whether barred after twelve years where 

other co-owner exclusively claims possession of whole property 

and also receives whole profits therefrom ... ... A 109 N 3 

Sale of share of joint property — Suit by vendee for possession — 

Limitation— Starting point... ... ... ... A 13G N G 

Stranger dispossessing co-owners and holding land adversely against 

co-owners — Death of one co-owner — Stranger succeeding to his 
interost — Otbor co-owner’s cause of action against stranger, if 
put an end to ... ... ... ... ... S9N11 

• Suit by 

(a) Against other co-owner for profits — Limitation ... A 120 N 23 

(b) Against other co-owner who has mortgaged property and 

received the mortgage money — Limitation ... ... A 132 N 8 

(c) Against trespasser for profits — Co-owner, whether can 

recover whole profits without making other co-owners 

parties ... ... ... ... ... A 109 N 15 
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Contribution— Sait for — (Conld.) 

(f) By jomt promisor against other promisor for share of money 

paid under joint promissory note — Limitation ... 

(g) By manager of j'oint family for payments made in excess of 

his share towards family expenses — Limitation 

(h) By manager in respect of payment on account of joint estate 

(i) Claim, whether can be taken into account in adjusting 

equities in subsequent partition 

(ii) Limitation — Starting point ... ... A 107 ; A 107 N 3 

(til) Manager borrowing money in his private capacity and 

expending the same for the estate — Limitation 

(iv) Person incurring debt as manager of the family and 

spending it for the ostate — Limitation ... ... 

(v) Bight of contribution — Basis of ... ... 

(vi) Suit by person who was manager brought after parti- 

tion — Limitation ... ... _ ... 

(vii) Suit falling under both Articles 107 and 99 — Limi- 

tation ... ... ... 

(l) By one co-owner in respect of repairs or improvement of com- 
mon property — Limitation 

(j) By one co-tenant against othors — Landlord impleaded to 

obtain refund if others had already paid — Claim against 
landlord — Limitation... 

(k) By partner against sub-partner for losses sustained in mam 

partnership — Limitation ... ... _ 

(l) By party who has paid whole or more than his share of 

amount due under joint decree 

(i) Deposit in Court, whether payment 

(ii) Mere incurring of pecuniary liability in shape of bond 

or promissory note, whether payment ... — 

(iii) Bight of contribution in such cases — "When arises — 

Basis of 

(iv) Limitation — Starting point — Illustrative cases 

(v) Special and general provisions of limitation 

(vi) Suit against partners ... _ ... , — **jo7 N 2 

(vn) Suit by manager of joint estate of undivided family... 

(viii) Where payments towards the decree are made in 

instalments ... ... ... ••• 

(tn) By surviving partner against representatives of deceased 
partner after dissolution of partnership — Limitation 

(n) Decree obtained against B and G for contribution Failure 

to recover from G his share of amount — Suit against B for 
recovery of whole amount under Contract Act, S. 43 
Limitation 

(o) Limitation — Starting point 

(0 General principle applicable ... 

(ii) Illustrative cases 

(p) Limitation for suits not falling under Arts. 61, 99, 107 

(q) One person liable to contribute to another for joint debt 

which latter has discharged — Mere admission by former 
that debt is a joint debt — - Whether sufficient acknowledg- 
ment of liability 

(r) Bight to sue, when arises on date of payment by plaintiff 


A 81 N2 
A 99 N 4 

A 107 N4 
A 107 N 3 

A 107 N 3 

A 107 N 3 
A 107 N 2 

A 107 N 2 

A 107 N 2 
A 61 N U 

A 120 N 25 
A 61 N 10 

A99N6 
A99N5 
A99N3 

A99NJ 

... A 99, A 99 N 2 

A 99 S 2 
A 107 N 2 

A 99 N 9 

A 120 N 2 
A61N3 

A 107 N J 

A 120 N 25 

A 120 N 25 


S19N27 
A 120 N 25 
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Contribution— Suit for — (Contd.) 

(s) Suit, in substance, one for account and share of dissolved 
partnership — Whether can be treated as one for account 
and share of dissolved partnership ... ... A 100 N 2 

To one tenant 'from his co-tenants in respect of rent of landlord 

— Whether rent ... ... ... . . A 110 N 2 

Conversion 

—Meaning of .. . ... ... ... A 48 N 6 

. What is — Wrongful taking and wrongful detention — Whether con. 

version of property ... .. ... .. A 48 N G 

Conveyance 

Drawing up of — Whether 'particular business’ within Art. 84 ... A 84 N 3 

Conveyed or bequeathed in trust 

Meaning of, withm Art. 134... ... ... ... A 134 N 4 

Co-owner 

■ . ■ Alienee from — Possession of — Whether adverse to other co. 
owners — See under Adverse possession 

Co-owner fraudulently allowing revenue to fall into arrears and 

then purchasing estate himself — Suit by other co-owner to be 

relieved from the effect of fraud — Limitation ... ... A 95 N 4 

Co-owner of jagir appointed by Government as manager— Suit by 

beneficial owners for accounts — Limitation ... ... A 62 N 9 

- —Diversion of land to purpose other than that to which it is set 
apart — Diversion amounting to ouster of other co-owner — Suit 
1 " ' * f 1 ' T '* ■’ . A 120 N 10 


doubted ... ... ... ... A 142 & 144 N 45 

• One co-owner, if can acquire easement for beneficial enjoyment of 

property . . ... . - ... ... S 2G N 5 

One co-owner receiving rents and profits of property — Whether 

only constructive trustee for other co-owners in respect of such 

rents and profits ... ... ... ... 8 10 N 7 

• Bents collected by — Amount due to another co-owner in respect of 

such collection — Whether rent ... ... ... A 410 N 2, 3 

Bight of co-owner to partition of joint property — Breach of — 

Whether a continuing wrong ... ... ... S 23 N 1 

• Bight to profits of — Whether barred after twelve years where 

other co-owner exclusively claims possession of whole property 

and also receives whole profits therefrom ... ... A 109 N 3 

Sale of share of joint property — Suit by vendee for possession — 

Limitation — Starting point... ... ... ... A 136 N 6 

Stranger dispossessing co-owners and holding land adversely against 

co-owners — Death of one co-owner — Stranger succeeding to his 
interest — Other co-owner’s cause of action against stranger, if 
put an end to ... ... ... ... ... S 9 N 11 

Suit by 

(a) Against other co-owner for profits — Limitation ... A 120 N 23 

(b) Against other co-owner who has mortgaged property and 

received the mortgage money — Limitation ... ... A 132 N 8 

(c) Against trespasser for profits — Co-owner, whether can 

recover whole profits without making other co-owners 

parties ... ... ... ... ... A 109 N 15 
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Co-owner 

(a) 

(e) 


(0 

(g) 


00 


M 

(b) 


(c) 


—Suit by — (Contd.) 

For contribution to expenses incurred for repairs or improve- 
ment of property against other co-owner- — Limitation ... A 61 N II 

For possession against another having adverse possession — 

Article applicable ... ... ... > A 142 & HI N 45 

For share of his profits — Limitation ... ... A 109 N 3 

For share of his profits accruing after cessation of co-owner- 
ship — Limitation ... ... ... . .... A109N3 

For share of his profits accruing after decree for partition 
and before its execution ... ... ... A 109 N 3 


Alienee of father where alienation is sot aside at the instance 
of the sons except as to father’s share, whether co-owner... 
Alienee of Hindu widow where part of alienation is set 
aside after widow’s death at the instance of reversioners, 
whether co-owner ... ... ... ••• 

Co-heir inheriting an estate, whether co-owner 


A 109 N 3 

A 109 N 3 
A 109 N 3 


Co-parcener 

■ -Co-parcener in possession alienating family property but continu. 

ing to stay in the same property even after alienation Fosses- -j 

sion of such co-parcener, whether adverse from date of alienation '. A lit 

Suit against — By widow of deceased coparcener, for rendition of 

accounts — Limitation ... ... ... A120N15,FH» 


Copy 

Timo for obtaining — Exclusion of : See Exclusion of time. 

Copyright 

Infringement of — Comi>cnsation for — See Compensation — For 

infringement of copyright 

Meaning of ... ... ... ... ••• 

When deemed to be infringed — Enactment as to ... • • ••• 

Whether infringed, is question of fact ... 

Corporation 

Incorporated body 

(a) Nature of — If has distinct oxistenco in the eye of bho law 

apart from persons constituting the body ... . . ••• 

(b) Provision as to extension in case of legal disability — If 

applies to incorporated body ... ... ••• 

Co-sharer 

Alienation by lambaidar — Remedy of co-sharers of Iambardar 

not party to alienation ... ... ... 

Cosharer in exclusive possession writing to other cosharor calling 

upon him to pay up his share of expenses incurred for repair- 
Acknowledgment of other’s right implied in letter — Whother 
conditional 

Cosharor in vatan — Suit by, against another cosharer who has 

improperly received plaintiff’s shares of hak — Limitation — • 

Cosharor paying off revenue due to Government in order to savo 

estate — Whether ha3 charge on estate lor amount in excess of his 
share ... ... ... , ... 

Each cosharer exclusively enjoying some portion of j'oint property 

undivided from the rest — One of them, if can acquiro right of 
easement over plot held exclusively by ofchor cosharers 


A40N2 
A 40 N 4 
A 40 N 4 

S 6 N 6 
S6N6 

A 91 N ? 

S 10 N 10 
A G2 N 0 

A 133 N 8 

S 26 N I 2 
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Cosharer— (Contd.) 

Of joint Mitakshara family 

(a) Exclusion from enjoyment of family property — Suit by, for 

account of profits received by members in possession .. A 109 N 4 

(b) Exclusion from family property by another co-parcener 

claiming it exclusively — Remedies of ... ... A 109 N 4 

Repairing of whole house by one co-sharer does not amount to 

denial of title of other co-sharers ... ... A 142 & 144 N 35 

Rights of — Long absence does not impair rights of co-sharer unless 

adverse title is set up ... ... ... A 142 & 144 N 35 

— S eparate suits for recovery of specific portions of property in hands 
of cosharers — Suit for general partition as against all cosharers — 

Whether on same cause of action for purposes of S. 14 ... S 14 N 18 

Suit against, by another cosharer for share of rent received, who- 

thor one for arrears of rent ... ... ... A 110 N 3 

Suit by 

(a) Against another cosharer who has received the former’s 

share of money due — Limitation ... ... A 62 N 9 

(b) Against cosbarer in vatan for share of hags improperly 

received by defendant — Limitation ... ... A 132 N 20 

(c) Against other cosharer for profits — Whether one for compen- 

sation for breach of contract ... ... ... A115N1 

(d) Against other cosharer for share of profits of common pro- 

perty received by defendant — Limitation ... ... A 120 N 15 

(e) Against other cosharer in respect of perversion by latter of 

joint pioperty intended to be used for specific purpose— 

Limitation ... ... ... ... A 32 N 3 

(f) For Contribution — See Contribution — Suit for 

(g) For joint possession — Limitation ... ... ... A 120 N 37 

(h) For rent received by other cosbarer where latter is also a 

tenant — Limitation ... ... ... ... A 109 N 13 

(i) To declare that alienation by lambardar is not binding on 

bim — Limitation ... ... ... A 91 N 7 

Tenants-in-common 

(a) One tenant-in-common, if can give discharge on behalf of all 

in respect of suit for mesno profits ... ... S 7 N 27 

(b) Suit by, for mesne profits — Tenants-in-common, whether 

persons jointly entitlod to sue for possession within S. 7 ... S 7 N 27 

Whether lambardar is agent of cosharers of village ... ... A 90 N 3 

Goats 

Application for 

(a) By attorney, under Civil P. C. — Limitation ... ... A 84 N 4 

(b) By attornoy, under rules of High Court — Limitation ... A 84 N 4 

(c) By vakil, under Civil P. C. — Limitation ... ... A 84 N 4 

(d) By vakil, under Rules of High Court — Limitation ... A 84 N 4 

— — Lion for— Whether can be pleaded in defence in suit against attor- 
ney for recovery of documents and papers even if attorney’s suit 

for costs is timo-barred ... ... ... ... A 84 N 6 

Meaning of ... ... ... ... ... A 84 N 5 

Suit for 

(a) By advocato — Limitation ... ... ... A 64 N 2 

(h) By attornoy— Limitation— Starting point A 64; A 64 N 2; A 84 N 7 

(c) By attornoy— Against opposite party — Limitation ... A 84 K 2 


lira. 173 
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Costs— Suit for — (Contd.) 

(d) By attorney for costs against other party according to provi- 

sion of consent decree — Limitation 

(e) By attorney where there is express agreement as to time 

when costs are to be paid — Limitation 

(f) By mukhtear — Limitation ... ... 

(g) By pleader — Limitation ... ... 

(h) " ~ ’ ‘ 

(0 .. 84 N 

fa) 

Or 

(I) By vakil for costs against other party according to provision 
of consent decree — Limitation ... ... 

(m) By vakil where there is express agreement as to time when 

costs are to be paid — Limitation ... ••• 

(n) For costs undertaken by defendant to pay to plaintiff in 

litigation — Limitation — Starting point ... ••• 

Counter-claim 

-Limitation — Date with reference to which limitation is deter- 
mined 

When can he made 

Court 

Court closed during limitation — Time for appeal to High Court 

under Civil P. C., whether extended on such ground 
Court of Small Causes 

(a) Judgment of — Application for review 

( 1 ) Applicability of S. 5 to such applications 
(n) Limitation 

(iii) Security deposit requisite with application — Provisions 
as to 

(b) What is — Court trying suit transferred or withdrawn from 

Small Causes, whether Small Cause Court for purposes of 
such suit 

Court other than High Court 

(a) Appeal to — Under Criminal Procedure Code 

(l) Limitation A 154 

(n) Provision for such appeal ... , 

(ill) Where appeal is preferred by appellant in jail — Limi- 
tation — Starting point ... ... ••• 

Inherent power — Ee-admission of appeal dismissed for want of 

prosecution under — Application for — Limitation 

Judicial Commissioner’s Court of Sind — Original jurisdiction of 

Basis of ... ... ... ... _ _ ;*• 

- — —Jurisdiction of — General principle that Court once having jurisdic- 
tion does not lose it ordinarily by subsequent events... 

— — Meaning of 
Wrong Court 

(a) Timo during which applicant has been prosecuting applica- 

tion to sot aside sale, whether can bo excluded from limita- 
tion for applicati' * 1 *’ " ■ 1 

(b) Time occupied in 

excluded from p ■ ■ 1 

Court under Civil Procedure Code 


A84N2 
A 84 N 2 
A 84 N 2 
A 84 N 2 
2; A 84 N 7 
A 84 N 2 
A 84 N 2 


I A 154 N 1 
A 154 N 1 


A 183 N 9 J 
SMI ” 5 


A16GN17 
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Court— Wrong Court— (Gontd.) 

(o) Time spent m proceeding, whether excluded in computing 
period of limitation for application to file arbitration 
award . . .. ... ... ... A 178 N 5 

(d) Time, whether excluded on ground of piosecuting in wrong 

Court application for setting aside ex parte decree ... A 164 N 10 

Court-fee 

Deficiency in — ■ Document through mistake or inadvertence 

received, filed and used in office — Deficiency subsequently made 

up at direction of Court — Effect of .. ... ... A 173 N 6 

Leviable on review application — Review application made after 

period of limitation — Effect of — Limitation ... ... A 173 N 6 

Payment of 

(a) Limitation for — Extension of time ... ... A 170 N 6 

(b) Whether enables party to apply for review beyond period of 

limitation ... ... ... ... A 173 N 6 

—Recovery of • — Right of Government to recover court-fees under 

S 309, Civil P. 0., 1859 — Whother subject to limitation ... A 149 N 3 

Recovery of, from party — Application by Government — Limitation: A 182 N 3 

Court-fees Act 

Whother affects provisions of Limitation Act ... ... A 173 N6' 

Court of Wards 
Alienation by 

' ' ' " ' ... ... A 91 N 13 

... A 91 N 13 
icknowledgment or pay- 
ment so as to save limitation is statutory and not as guardian : S 21 N 6 

Bombay Court of Wards Act, S. 16 — Offer of Collector under — 

Whether can be used a9 acknowledgment of liability ... S 19 N 72 

Court of Wards taking charge of estate — Government, if becomes 

trustee for rightful owners ... ... ... S 10 N 9 

If an agent authorized under the statuto to make acknowledgments 

on behalf of ward ... ... ... ... S 19 N 50 

Notice to creditor of estate stating that debt wa9 due to him and 

requiring him to appear before Collector when ho would be ques- 
tioned about debt — Whether constitutes acknowledgment of 
liability within S. 19 ... ... ... ... S 19 N 18 

. Plaintiff being disqualified proprietor under Bengal Court of Wards 

Act, 1879 — Whether ground for extending limitation for suit for 
possession by him ... ... ... ... S 9 N 6 

United Provinces Court of Wards Act, S. 51 — Suit instituted 

against ward outside United Provincos — Period of notico under 
S. 54, if can be deducted ... ... ... S 15 N 23 

Creditor 

— — Creditor of ancestor or testator — Suit by, against purchaser from 
douseo or heir, for declaration that such alienation is void and 
for consequential relief — Limitation ... ... A 120 N 44 

Suit by, against surety — Limitation ... ... A 83 N 10 

Transfer in fraud of — Setting aside — Suit for — Limitation ... A 120 N 23 

Criminal complaint 

Whether suit or application within tho meaning of S. IS 


S 18 N 3 
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Criminal Procedure Code (5 of 1898) 

Appeal against rejection of claim under S. 443 — -Limitation: A150-A; 

A150-AN2 

Appeal against sentence of death passed by Court of Session — 

Provision for — Limitation ... ... A 150 ; A 150 N 2 

Appeal from order of acquittal — Provision for — Limitation : A 156 N 2 ; 

A 157 ; A 157 N 2 

Appeal to Court other than High Court 

(a) Limitation ... ... ... A 154 ; 

(b) Provision for sneh appeal 

(c) Where appeal is preferred by appellant in jail — Limitation 

— Starting point 
-Appeal to High Court 

(a) Applicability of Arts. 150, 155 and 157 

(b) Limitation ... ... ... ... 

Appeal under — Applicability of Arts. 150, 154 and 167 

Application under— Limitation ... ”... 

- — -Order under, respecting possession of immovable property 

(a) Jurisdiction to pass such order 

(b) Suit for recovery of property 

(i) Art. 47, Lim. Act, and Bengal Tenancy Act 

(ii) Art. 47, Limitation Act, and local or special law — 

Applicability of 

(lii) By person bound by such order — Limitation 
(iy) By rightful owner to recover property attached under 
S. 146, Criminal P. C. — Limitation ... 

(v) Date of final order — "Final order,” what is, 

Section 145, Criminal P. C. 

(vi) . Defendant not party to suit in which order was p 

— Effect of 

(vii) Essentials of applicability of Art. 47 
(viii) Limitation— Starting point 

(lx) Person not bound by order, whether must bring such 
suit within limitation prescribed by Art. 47 _ 

(x) Person’s right to property, whether extinguished by 

virtue of Sec. 28 by his failure to bring such suit 
within three years under Art. 47 

(xi) Plaintiff, when can bring such suit within Art. 47 

(xii) Plaintiff, whether must have existing right to sue in 

o]ectmont on date of order for applicability of Art 47: 

(xiii) ‘‘.Recovery of property” — Meaning of ... ••• 

(xiv) Such Buit and suit under Specific Relief Act, S. 9, 

distinguished ... ... ••• 

(xv) Such suit by person claiming under one bound by 
order — When maintainable... 

(xvi) Such suit is essentially one in ejectment... 

(xvii) Suit for declaration of right to property^ — Limitation . 

S. 88 (6-D) Proviso, Criminal P. C. — Suit under — Limitation ... 

S. 145 

(a) Order under 

(i) Neither dispossessing plaintiff nor maintaining defon- 
dant to the exclusion of plaintiff — Order, wbethor one 
respecting possession ... ••• 


under 


; A 154 N 1 
A 154 N 1 

A 154 N 3 

A 155 N 1 
A 155 N 1 
A 154 N 1 
A 181 N 23 

A 47 N 5 

A 47 N 8 

A47N8 
A 47 

A 47 N 7 

A 47 N 9 

A 47 N 3a 
A 47 N 2 

A 47 N 9 

A 47 N 3 


A 47 N 10 
A 47 N 3 

A 47 N 2 
A 47N 7 

A 4? NS 

A 47 N 4 
A 47 N 1 
A47N7 
A 15 SI 


A 47 S 5 
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inal Pro. Code— Section 145— Order under— (Contd.) 

(n) Respecting trust property against trustee — "Whether 

binding on succeeding trustee ... ... A 47 N 4a 

(m) Revision by High Court, whether allowed ... A 47 N 9 

(iv) What is ... ... ... ... A 47 N 6 

(v) When “final order” within meaning of Art. 47 ... A 47 N 9 

(vi) Whether binds any person other than actual parties 

to the proceedings ... ... ... A 47 N 3 

S. 146 — Order under — "Whether one respecting possession of 

immovable property within Art 47 ... ... ... A 47 N 5 

S. 147 — Order under — Whether one respecting possession of im- 
movable property within Art. 47 ... ... ... A 47 N 5 

S 443 

(a) Provision of ... ... ... ... A 150-A N 2 

(b) Rejection of claim under — Appeal against — Limitation 

A 150-A; A 150-A N 2 

•S. 449 — Application for leave to appeal under — Limitation ... A 155 N 4 

•S. 449, sub-s. 1, Cl (c) — Order of Single Judge of High Court — 

Appeal from, to Division Bench of High Court — Limitation ... A 165 N 3 

■S. 476 

(a) Order of Civil Court — Appeal from — Limitation ... A 165 N 2 

(b) Order passed by Single Judge of High Court — Appeal from, 

to Division Bench — Whether lies... ... ... A 155 N 3 

(c) Order under — Appeal from — Limitation— Starting point ... 

A 154 N 2, A 165 N 5 

-S. 476-A— Order under— Appeal from — Limitation — Starting 
point ... ... ... ... ... A 154 N 2 

-S. 520 — Application under — Whether subject to Limitation Act... A 154 N 1 
-S. 622— Order under 

(a) Suit for possession by person bound by such order — 

Limitation ... ... ... ... A 47 N 1 

(b) When binding on a person ... ... ... A 47 N 3 

ninal proceedings 

-How far governed by Act ... ... ... ...Preambled 32 

ps 

-Growing crops 

(a) Suit for — Whether one for price of goods sold and delivered... A 55 N 1 

(b) Suit for price — Limitation — Starting point ... ... A 55 N 1 

(c) Suit for price where no fixed period of credit is agreed 

upon — Limitation ... ... ... ... A 55 

(d) Whether immovable property ... ... ... A 55 1 

wn 

-Adverse possession by or against — See Adverse possession 

-Crown as such 19 not entitled to any exemption from limitation ... S3 N 3 
-Easoment against Crown 

(a) Property must bo in ownership of Crown and need not be in 

its possession ... ... ... ... S 26 N 16 /-i 

(b) Sixty yoars’ user necessary ... ... ... S 26 N 1ft 

-Easement right claimed over property belonging to Crown — Ease- 

ment is acquired by open enjoyment without interruption for 60 
years 

-Suit by — Limitation ... ... ... A 149; 
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Custom 

Easement — Custom, if can override positive provisions of the Act : S 26 N 21 

If can override the statute ... ... ... ... S3N24 


Damages 

Act of defendant itself constituting legal injury — Fact that plain- 
tiff suffers damage subsequently — Whether entitles him to fresh 
cause of action ... 

For breach of trust in management of trust property — Suit for — 

Limitation — Starting point ... 

Belief for possession under sale deed — Belief for damages or for 

return of purchase money is different ... 

Suit for — TSee also under Compensation 

(a) Against Collector for refusing to make award for compensa- 

tion on acquisition of land — Limitation ... ••• 

(b) Against person not tenant of plaintiff for use and occupation 

— Whether suit for rent ... ... 

(0) Against tmstee for loss sustained by trust on account of 

trustee’s omission to collect moneys due to trust — Limita- 
tion — Starting point ... 

(d) Against vendee of property who has undertaken to pay the 

mortgagee of the vendor but fails to pay the same with 
result that vendor is damnified — Limitation ... 

(e) For breach of covenant of title — Suit not falling under 

Art. 116 — Limitation... 

(f) For damages to personal property — Limitation 

(g) For enticement of plaintiff’s wife— Limitation ... 

(h) For trespass made undor mistake — Limitation ... 

(1) Limitation — Cases governed by residuary Art. 120 

(j) Suit for amount contracted by lessee to be paid to lessor’s 
superior holder — Whether one for damages for use and 
occupation 

(k) Suit for interest as damages for money due — Limitation 

(l) Use by defendant of plaintiff’s land for non-agricultural pur- 

poses without permission — '“Plaintiff forced to pay fine to 
Government in consequence — Suit by plaintiff for recovery 
of amount of fine from defendant — Limitation 
(m) Whether can be treated as one for rnonoy paid upon exist- 
ing consideration which afterwards fails ... 


S 9 N 9 
A 120 N 4 

S 14 N 19 
A 120 N 9 

A 110 N 2 
A 120 N 4 


A 120 N 51 

A 120 N 51 
A 109 N 13 
A 1.20 N 51 
A 96 N 2 
A 120 N 51 


A 110N2 

A 120 N 51 


A 120 N 51 


Damdupat 33 

Limitation Act, if affects rule ... ... ...Proani e 

Death 

'Death of judgment-debtor — Effect of — Whether gives fresh starting ^ jq 

point for appeal from decree by legal representative _ ••• A 

Sontonco of — Appeal under Criminal Procedure Codo against son- jj a 

tonco of death passed by Court of Session — Limitation : A loU, t 

Debt 

■ -Attached undor Civil P. C., O. 21, R 4G — Claim in respect of — JO 

Whether lies ... ... ... ... ... A 

——Contractual debt — Suit for recovery by purchaser of debt duo by ^ j j 3 

ono party to another undor contract — Limitation ... ‘ 
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Debt — (Contd.) 

Father’s debt — Pious obligation of Hindu son to pay— Enforce- 
ment of — Suit for — -Maintainability — Limitation — Starting point : 

Joint family debt — Partition of joint family — Collection and 

fraudulent appropriation of debt by one member — Suit for share 
by another — Whether one for relief on ground of fraud 

Servant's wages as debt — Suit upon— Limitation 

Time-barred debt — Promise to pay — Suit on contract embodying 

such promise — Limitation . . 

Whether forfeiture 

Whether moveable property within Art. 29 

Whether penalty ... ... 

Debt or liquidated demand 
— -Summary suit to realize 

(a) Suit under Civil P. C , 0. 37 — Limitation ... ... 

(b) Suit under Civil P. C., S, 128 (2) (f) — Limitation 


A 120 N 49 


A 95 N 4 
A 7 N 2 

A 115 N 3 
A 6 N 2 
A 29 N 5 
A 6N 2 


A 5; A 6 N 2 
A 5; A 5 N 2 


Debtor 

Principal debtor — Suit against, by surety — -Limitation . ... A 81 

- — -Suit against — For personal recovory of loan — Limitation : A 57 N 4; A 120 N 41 


Debtor and creditor 

Agreement in writing undertaking to. pay time-barred debt — Whe- 
ther valid and binding 

Creditor's right against principal debtor is barred— Rights of 

surety 

Death of creditor on day when debt becomes due — Starting point 

of limitation, if postponed ... 

Debtor calling for accounts in reply to demand of creditor for pay- 
ment — Debtor, if impliedly admits existence of unsettled accounts: 

Debtor, if trustee for creditor 

Debtor owing several debts to creditor — Creditor can adjust pay- 
ment towards any of the debts though suit for recovery of the 
debt may be time-barred ... 

Debtor paying to creditor after expiry of limitation for suit for 

recovery of debt — Debtor cannot claim back amount ... 

Fusion of interests of 

(a) Subsequent separation of the two inteiests — Person on 

whom interest of creditor devolves, whether gets fresh 
cause of action from date of such separation ... 

(b) Whether amounts to satisfaction of cause of action 

Joint creditor — Capacity to receive payment of debt and give dis- 
charge on behalf of all ... ... ... ... 


S 3 N 14 

A 81 N 4 

S17N5 

S 19 N 19 
S 10 N 11 

S3 N 14 
S 3 N 14 

S9N 12 
S 9 N 12 

S7N22 


S 19 N 18 

creditor against such third person for recovery — Limitation ... A 62 N 31 

Payment by debtor without 6peci6cation, whether to be appro- 
priated for interest or for principal — Right of creditor to appro- 
priate for cither at bis option ... ... ... S 20 N 6 

Relationship of — Deposit of money, whether creates relationship 

of debtor and creditor ... ... ... * ... A69N3 
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Debtor and creditor— (Contd.) 

Suit by creditor on batcbitta document stamped and signed by 

debtor containing statement of adjustment of accounts and con. 
sisting unqualified promise to pay — Limitation 
Deccan Agriculturists' Relief Act 

S. 48 — Suit or application under — Limitation ... 

Decision 

Decision of Civil Court in proceeding other than suit — Suit for set- 
ting aside — Limitation 

Decision of Settlement Officer — Suit for setting aside — Limitation 

— Starting point ... ... 

Decision of survey officer — Whether final 

O f Civil Court 

(a) Suit for relief which plaintiff can seek without setting aside 

decision — Limitation applicable, whether same as applicable 
to suit for setting aside decision of Civil Court 

(b) Suit for setting aside — Limitation — Starting point 

(c) When needs be set aside ... ... ... 


A 115 N 3 
A 132 N 2 


A 13 

A 120 N 31 
A H N 2 


A 13 N I 
A 13 N4 
A 13 N 1 


Declaration 

Relief of declaration is different from relief of possession _ ... 

Suit by co- sharer to declare that alienation by lambardar is not 

binding on him — Limitation 

Suit by legatee to declare that alienation by executor is not 

binding on him — Limitation 

Suit by member not party to alienation to declare that alienation by 

a member of joint Hindu family is not binding on him — Limitation: 

• -Suit by member of tarwad to declare that alienation by karnavan 

of Malabar tarwad is not binding on him — Limitation 

Suit by third party against decree-holder for declaration that 

decree is invalid — Suit decreed in first Court but dismissed on 
appeal — Period of suit cannot be excluded for application to 
execute decree ... 

Suit for 

(a) By reversioner to declare that alienation by limited female 

owner is void except for her life-time — Suit during life- 
time of female — Limitation ... ... 

(b) By third party that document is not binding on him — Limi- 

tation 

(c) Declaration of invalidity of document and to cancel it — 

Limitation ... ... , ... ••• 

(d) Declaration of right to property — Limitation ... 

(o) Belief involving negativing decree obtained by defendant — 

Limitation applicable ... ... . ••• 

(f) Watercourse, right to — Suit for declaring such right — Limi- 

tation 

(g) Whether suit for possession within S. 28 

-Suit to declare that document is not binding on particular person 

— Limitation ... 

Declaratory suit 

Applicability of S. 23 to declaratory suits based on a continuing 

wrong ... ... ... ... ... 

Decree 

• -Adjustment of decree out of Court — Sec Adjustment. 


S 14 N 19 
A 91 N 7 

A 91 NI2 
A 91 N 6 
A 91 SB 

S 15 N H 
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Decree — ( Contd.) 

Against beoamidar, obtained collusively and fraudulently — Heal 

owner, whether bound to suo to set aside decree within period 
applicable to suits for setting aside decrees on ground of fraud ... A 95 N 6. 

Against Hindu father — Non-satisf action of decree — Subsequent 

suit to enforce pious obligation of Hindu son to pay his father's 
debt — Maintainability . . . ... ... A 120 N 40 

Against Hindu widow, obtained fraudulently 

(a) Suit by reversioner for declaration that decree is not binding 

on reversion — Limitation — Starting point ... ... A 120 N 34 

(b) Whether binding on reversionary heirs ... . . A 141 N 13 

Against several persons 

(a) Decree passed against several persons as legal representa- 

tives of deceased person is passed against them jointly and 

severally ... . . ... ... A 182 N 13& 

(b) Joint decree 

(l) Decree against manager of Hindu joint family carrying 
on business is one passed against several persons jointly 
within Expl I, Art 182 ... ... ... A 182 N 138 

(li) Decree for sale against all defendants — Decree against 
one set aside — Suit against that defendant subse- 
quently decreed — Second order absolute — Two orders 
operate as one decree ... ... ... A 182 N 138 

(ill) Decree passed jointly against A d B — Fact that decree 

provides that it should be first executed against A does 

not make it other than joint decree against both ... A 182 N 138 

(iv) Fact that joint decree differentiates between several 

judgment-debtors regarding mode of execution does 

not affect its character as joint decree ... _ ... A 182 N 138 

(v) Fact that subsequent to passing of joint decree liability 

of one is limited by adjustment with decree-holder 

does not alter its character as joint decree ... A 182 N 138 

(vi) Mortgage decree not apportioning mortgage debt among 

different items of property mortgaged — It is joint 
decree passed against mortgagor and subsequent mort- 
gagee of some items ... ... ... A 182 N 138 

(vii) Simply mentioning name of other judgment-debtor 

does not make decree one against both ... ... A 182 N 138 

(viii) Suit for sale on mortgage — One of properties previously 
sold for arrears of reienue — Decree passed for reali- 
zation of amount by sale of other properties and out 
of certain amount in hands of one of defendants as 
surplus proceeds of revenue sale — Decree is one passed 
jointly against all defendants ... ... A 182 I? 138 

Amendmont of 

(a) And novation of decree — Distinction between ... ... A 15G N 8 

(b) And substitution of decree — Distinction between ... A 156 N 8 

(c) Application for — Limitation ... ... ... A 181 N 19 

(d) Duty of. — On whom lies ... — ••• A 181 N 19 

(o) Effect of .. ... ... ... ... A 152 N 4 

(f) Whcthei gives frosh starting point for api>lication to High 

Court under Civil Procedure Code ... ... A 156 N 8 

(g) Whether sufficient ground for excuso of delay within S. 5, 

Limitation Act, for appeal from such decree ... 


A 156 N 8 
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Decree — (Contd.) 

Appeal from — Limitation — Starting point — Where review of 

judgment 13 granted 

Appeal from, to High Court — See under High Court 

Appellate decree — Appellate decree passed ex parte— Application 

for setting aside by respondent — Limitation 

Cause of action furnished by decree — Appeal — Dismissal of, if 

causes revival of right so as to furnish fresh period of limitation 

Charge created by, upon immovable property — Enforcement of 

— Suit for — Limitation 


A 152 N 5 

A 164 N 2 
S9N11 
A 132 H 5 


- Compromise decree 

(a) Suit for enforcement, whether one for breach of contract 

between parties or for breach of terms imposed by decree 
of Court ... ... ... ••• 

(b) Suit on basis of — Suit for accounts — Limitation 

(c) Whether like contract can be set aside on grounds other 

than fraud ... ... ... ••• 

Copy of — Time occupied in obtaining — Whether excluded in com- 

putmg period of limitation for appeal from decree of High Court 
on Original Side 


A 115 N 19 
A 120 N 15 


putiog period or limitation xor appeal irom decree 01 mgn w - 

on Original Side ... ... ... - A151 „< 

—Patent ... A S , 

(a) Meaning of ... ... ... — A ^ <• 

(b) What is ... A 151 N 3, A 162 N 3, A 1G2 N 6i A 173 N 5; A 1« * 6 ; 

A 175 N 6. A 179 » ‘ 

Decree absolute m suit for divorce made on Original Side of High ,,<j 

Court — Appeal against — Limitation ... ... ... A 

Decree subsequently set aside — Possession of defendant under — 

Profits received during such possession — Suit for, whether suit for ^ g 

profits wrongfully received ... ... ••• ^ 

Enforcement of 

(a) Against defendant — Plea of fraud iu defence, without having » 05 N I® 

sued to set aside docreo for fraud, if permissible ••• " N ^ 

(b) And execution of decree distinguished ... ••• ^ sa N 4 

(c) Application for — What is ... ... ••• ^ 

(d) Meaning of ... ... ... ^ * 


Execution of , See also under Execution. 

(a) Application for — Limitation 

(b) Application not filed within time — Effect of 

(0 Decree cannot be revived by subsequent proceedings by 
decree-holder, though bona fide or permitted by Court 
by inadvertence or not opposed by judgment-debtor : 
(n) Decree rendered inoperative and unenforceable 
(in) No Court can be called upon to tako action on such 
decree even under inherent powers ... ••• 

(c) Movcablo property wrongly sold in — Recovery of — Suit for 

— Limitation ... ... ... 

(d) Property purchased by decree -holder, j'udgment-debtor hav- 

ing no salcablo interest in property sold — Decree-holder, 
whether can again apply for execution of decreo without 
setting asido prior sale 


A 181 N 3 

A 182 N »8 
A 183 N 148 

A 182 N US 

A 128 N 3 

A ICC K 8 
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Decree — Execution of — (Contd.) 

(e) Property sold belonging to other than judgment-debtor but 

who is party to suit — Application by such person for relief 
in respect of such sale — Application under S. 47, Civil P. C. 

— Limitation . ... ... ... A 166 N 8 

(f) Sale m — Suit for — When maintainable ... ... A 12 N 5 

——Ex parte decree 

(a) Setting aside 

(l) Right of — Provision for . . ... .A 164 N 2 

(n) Whether can be set aside by legal representative of 

defendant ... ... ... ... A 164 N 4 

(b) Setting aside, application for 

(l) Application by legal representative — Limitation — 

Starting point — Where original defendant had been 
duly served with summons ... ... A 164 N 7 

(li) Application by legal representatn e of deceased defon- 
dant — Limitation ... ... A 164 N 4 

(ill) Application dismissed for default — Subsequent appli- 
cation to restore prior application — Limitation for 
subsequent application ... ... A 164 N 15, A 181 N 15 

(iv) Application filed on Original Side of High Court— 

Limitation ... ... ... ... A a 164 N 2 

(v) Application for sotting aside docroo in proceeding other 

than suit — Limitation ... ... ... A 364 N 2 

(vi) Application for setting aside ex parte decree in case 

where proceeding under Succession Act is to take 
form of suit and order passed is to bo enforced as 
decree — Limitation ... ... ... A 164 N 2 

\ ~».v 1 _TW. .<• ... ... A 169 N 2 

•• . * • order in execution — 

I . . • • 1 , " ime as applicable to 

ex parte decree ... ... ... A 164 N 2 

(ix) Application within time consigned to record room 
owing to ” ' * 

notice — S 
set aside 

maintainable ... ... ... ... A 1G4 N 15 

(x) Article 164 and S. 18, Limitation Act — Limitation ... A 164 N 11 

(xi) Death of defendant after making application — Legal 

representative, whether can continue application 

made by deceased defendant ... ... A 164 N 4 

(xii) Decreo under Provincial Small Cause Courts Act — 

Security or deposit requisite for such application — 

Provisions as to — Validity of application without 
security or deposit ... ... ... A 164 N 3 

(xiii) Decreo under Provincial Small Cause Courts Act — 

Whether Court can extend time for providing security 

or deposit ... ... ... ... A 164 N 3 

(xiv) Essentials of Art. 164 ... ... ... A 164 N 2 

(xv) Limitation— Storting point ... ... A 164; A 164 N 5 

(xvi) Necessary parties ... ... ... A 164 N 13 

(wii) Onus of proof — Where application is made moro than 

30 days from date of decree ... ... A 164 N 14 
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Decree— Ex parte decree— Setting aside, application for — (Contd.) 
(xviii) Where summons was not duly served when 'applicant 
has knowledge of decree— ‘Knowledge of decree’ what 
constitutes — Limitation — Starting point 

(xix) Whether Court can extend timo under inherent 

powers 

(xx) Whether time can be extended under S 5, Lira. Act..,. 

(xxi) Whether time can be extended under S 6, Lim. Act...', 
(xxn) Whether time during which applicant has been pro- 
secuting another civil proceeding in wrong Court can 
be excluded 

(xxni) Who can apply to set aside decree within Art. 164 


A 164 N 8 


A 164 N 9 
A 164 N 9 
A 1C4 N 9 . 


A 164 N 10 
A 164 N 3 


was not 
>f decree 


A 164 N 6 


(ii) On ground of decree having been obtained by fraud — 
Suit, whether lies after failure of prior application to 
set aside decree ... ... ... 

(iix) On ground of fraud — Limitation 
(iv) Suit and decree, whether must be under Civil P. C., 
for applicability of Art. 164 ... 

-Final decree in mortgage suit — Application for 

(a) In respect of compromise decree, where such decree contem- 

plates passing of final decree — Limitation 

(b) Limitation — Where mortgage suit is on Original Side of 

Chartered High Court 

(c) Under Civil P. C. ( 0. 34, Hr. 3 and 5 

(i) Application adjourned at the request of defendant or 

not judicially disposed of — Second application out of 
timo, if maintainable 

(ii) Application disposed of or dismissed for default or non- 

prosccution — Second application out of time, i* 
barred 

(in) Limitation — Starting point ... ... ••• 

(a) Where decree in suit for sale is against separate 
sets of defendants and one set of defendants 
appeals from decree so far as decree against 


A 95 N 19 
A 164 N 3 


A 164 N 3 


A 181 N4 

A 181 N 4 


A 181 N 4 


A 181 N 4 
A 181 N 4 


A 181 K4 
A 181 N 4 


A 181 N 4 


diminary decroe: 

(iv) Tii > pendency of pro- 

ceedings to set aside preliminary decree passed ex 
parto ... ... 

(v) Timo, whether excluded on ground of proceedings in 

any Court 

Final decree in partition suit — Application for — Limitation 

Final decree in partnership suit — Application for — Limitation ... 

Final decree in redemption suit — Application for, under Civil 

P. C , O. 34, B. 8 — Limitation 

Foreign decree— Application for execution — Limitation 

— — For future maintenance — Whether can be passed ... 

For futuro rnesno profits — Period from date of decree for which *• jj 

such profits can bo given ... ... ... ••• " 


A 181 N 4 
A 181 N 18 
A 181 N 18 


A 181 

... All 7M 
A 329 A 129 N 8 
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Decree— (Contd ) 

For pre-emption — Effect of ... ... ... .„ A 10 N 2 

In favour of several persons — Decree in partition suit, in favour of 

two Hindu minor brothers and another brother acting as next 
friend declaring rights of three to redeem certain property — Not 
one passed severally . . ... . . ... A 182 N 137 

In pre-emption suit — Whether can be enforced against transferees 

of vendees who were not impleaded as parties to suit against 

vendees . ... ... ... ... A 10 N 14 

Judgment-debtor paying certain sums in satisfaction of decree — 

' ’ ' 1 * ificate of satisfaction — 

' . -debtor for recovery of . 

... A 62 N 31 

—‘Judgment’ in Letters Patent, whether equivalent to decree within 

Art. 151 ... ... ... ... ... A 151 N 3 

Knowledge of — Meaning of, within Art. 164 ... ... A 164 N 8 

Meaning of 

(a) Order having force of decree in proceeding which is not suit, 

whether decree within Art. 164 ... ... A 164 N 2 

(b) Within Art. 156 ... ... ... ... A 156 N 6 

(c) Within Art. 164 ... ... ... ... A 164 N 2 

Modified after sale— Effect of, on auction-purchaser ... A 12 N 6 

—Money paid under — Suit for — Maintainability ... ... A 62 N IB 

Money wrongly attached under — Money paid over to decree-holder 

— Suit by real owner against the decree-holder for such money— 

Limitation ... ... ... ... ... A 62 N 27 

- Non.execution of — Agreement as to, before passing of decree — 

Becording of such agreement — Application for — Limitation ... A 174 N 2 

Obtained by fraud — Setting aside — Suit by shebait — Limitation 

— Starting point ... ... ... ... A 95 N 13 

—Of Chartered High Court — Sec under High Court 

. Of Court of Small Causes — Suit upon, whether maintainable : A 122 N 1, F N 3 

Of High Court — Appeal from decree in exercise of original juris- 
diction — Limitation — Starting point ... ... ... A 151 N 3 

Of Original Side of High Court — Bevivor of — Expl. I, Art. 182 has 

nothing to do with question whether such revivor against joint 
judgment-debtor is operative against other joint judgment-debtors A 182 N 138 

- Of Privy Council 

(i) Against father — Execution of — Application for, against 

sons — Limitation ... ... ... A 183 N 4 

(ii) Against party after his death — Bringing legal repre. 

sentative on record— Application for— Limitation ... A 181 N 13 
— — Of Bovonue Court — Appeal against, to District Court under 

Agra Tenancy Act — Limitation ... ... ... A 152 N 2 

— — On award — Decree passed before expiry of ten days— Validity of : A 15S N 6 

* Order amounting to — Ex parte orders — Setting aside— Bight of— 

Provision for ... ... ... ... ... A 164 N 2 

Payable by instalments— Execution of — Application for — Limi- 
tation ... ... ... ... ... A 75 N 3 
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Decree — (Qontd.) 

Payment by instalments 

(a) Application entortained by Court after expiry of limitation 

— Order passed on application — Effect of 

(b) Application for postponement of payment of decree — Limi- 

tation ... ... ... 

(c) Application in respect of decree for sale on a mortgage — 

Limitation 

Payment by instalments, application for 

(a) Court, whether can oxtend time ... 

(b) Date of decree — What is 

(c) Limitation — Starting point 

(d) Provision for such application 


A 176 N 3 
A 175 N 3 


A 175 N 4 


A 175 N 3 
A 175 N 5 


A170; A 175N 2; A 175 K 5 
... A 175 N 2 
A 175 H 2 


Payment of — Postponement of, application for — Limitation 

Personal decree 

(aj Application for — Under Civil F. C., O. 34, R. 6 — Limitation 

( 1 ) Starting point ... ... A 116 N 19, A 116 N 20; A loll 

(u) Where appeal is preferred against order confirming sale 
after dismissing application to sot aside sale and such 


(iii) 


y Chartered High 


(b) Claim for — Claim in suit by vendor to recover balance of 

unclaimed purchase money in enforcement of vendors’s hen 
— Limitation 

(c) Decree under Civil P. C., O. 34, R. 6 — Whether can be 

passed with regard to interest accrued six years before suit 
even if claim for personal relief with regard to principal is 
barred in suit on mortgage ... ... 

(d) Suit against sons of deceased mortgagor against his assets in 

their hands where mortgage is not binding on sons hut con- 
tains indemnity clause — Whether lies — Limitation — Start- 
ing point ... ... ' ... v 

(e) Suit for personal decree against mortgagor for loss or dimi- 

nution of security — Limitation — Starting point... 

(f) Suit for personal decree in respect of money due under mort- 

gage or charge — Limitation ... ... , 

(g) Suit under T. P. Act, S. 68, on basis of mortgage deed — Limi- 

tation — Starting point 

Porson bound by — Whether can seek relief negatived by decree, 

without setting it aside ... ... ... 

Person not party to 

(a) Remedy of, against decree 

(b) Whether can set aside decree 

Pre-decree compromise— Declaratory suit on ground of — Suit for 

declaration that decree-holder is barred from executing decree 
Limitation ... ... ... ... 

Preliminary decree — -Application to obtain execution under— Relief 

is not same as for subsequent application for final decree in suit . 

Reversed after sale — Effect of, on auction-purchaser 

Reversed afterwards— Money paid under — Suit for— Limitation ... 

Review of — Effect of — Whether gives fresh starting point lot 

appeal from decree ... ... ... 


A 181 N 6 

A 181 N 6 

A 116 N 23 

A 116 H ® 

A 116 K 

A 120 N 62 

A 132 N I 8 

A 116 S 80 

A95N6 

A 120 N 23 
A 120 N S3 

A 120 N 31 

g 14 N 19 
A13N6 
A 63 N I 8 

A 156 H 9 
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Decree — (Contd.) 

Revision of 

(a) Application for — Application to revise decree passed on basis 

of award — Limitation . . ... ... A 158 N 2 

(b) What constitutes ... .. ... ... A 183 N 10 

Set aside after sale — Effect of, on auction-purchaser . . A 12 N 6 

Set aside by trial Court — Decree restored in revision by High 

Court — Appeal from such decree to High Court under Civil P. C. 

— Limitation — Starting point ... ... ... A 156 N 11 

Setting aside — Decree void as being without jurisdiction — Whether 

must be set aside by party to it, before claiming relief inconsistent 
with decree - . ... ... .. * ... A 96 N 6 

Setting aside, suit for 

(a) By minor — Suit to set aside decreo based on compromise 

entered into by guardian — Where decree involves transfer 

of property — Limitation ... ... ... A 44 N 4 

(b) Decree null and void, minor not boing properly represented — 

Limitation for suit ... ... ... ... A 95 N 6 

(c) Decree obtained by fraud — See under Fraud 

(d) Decree obtained by fraud against shebait — Suit by successor 

of sbebait for setting aside decreo — Limitation applicable : A 95 N 7 

(e) Grounds on which such suit is maintainable — Perjured 

evidence having been given, whether such ground ... A 95 N 6 
(0 Limitation — Limitation whether can be avoided by person 
bound by decreo by framing suit as one for possession or 
declaration ... ... ... ... A 95 N 6 

(g) On ground of decreo having been obtained by fraud — Limi- 

tation — Starting point ... ... A 95 N 6; A 95 N 12 

(h) On ground of fraud 

(0 Burden of proof .... ... ... A 95 N 17 

(n) Decree against shebait collusively and fraudulently — 

Suit by successor— Limitation — Starting point ... A 95 N 14 

(iii) Matters to which fraud must relate in order to make 

Buit lie ... ... ... ... A 95 N 6 

(iv) Plea of fraud, in what way must be set forth ... A 95 N 16 

(i) On ground of mistake — Suit, whether one for relief on ground 

of mistake ... ... ... ... A 96 N 2 

(j) On ground other than fraud 

(l) Decreo against minor — Limitation ... ... A 120 N 22 

(ii) Decree voidable — Limitation ... ... A 120 N 22 

(iii) Limitation ... ... ... ... A 120 N 22 

(k) On ground that it is voidable, whotber governed by Art. 95 : A 95 N 6 

(l) Suit barred — Whether bars suit for relief which cannot be 

obtained without setting asido decreo ... ... A 120 N 22 

(m) When lies ... ... ... ... A 95 N 6 

(n) Who can sue ... ... ... ... A 95 N G 

. Suit for declaration that decree is not binding on plaintiff — Limi- 
tation— Starting point ... ... ... ... A 120 N 22 

Suit for relief inconsistent with decreo in favour of defendant — 

Limitation — Applicability of period applicable to suit for setting 
aside decreo ... ... ... ... ... A 95 N 6 

• — -Suit to set aside decreo obtained by fraud — Fraudulent character 

of decree, if may bo set tip in defcnco oven if suit is barred ... S 3 If 15 
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Delay 

Excuse of 

(a) Addition o! legal representatives of deceased respondent alter 

limitation — Delay, if can be excused on sufficient cause 

berng shown ... ... ... ... S 22 N 12 

(b) Admission without reference to sufficient cause for delay — If 

without jurisdiction ... ... ... ...S5 N 2 F 4 

(c) Appeal against dead person — Appeal filed under bona fide 

mistake — -Time expiring before bringing representatives on 

record — -Time, if can be extended... ... ... S 5 N 47 


(d) Appeal on behalf of dead person — Application by legal repre- 

sentatives to continue appeal — Delay, if can be excused ... 

(e) Appeal to wrong Court due to mistaken valuation — Limita- 

tion expiring when mistake discovered — Time, if will be 
extended ... ... ... ... ••• 

(0 Applications and appeals under S. 78, Provincial Insolvency 

Act 

(g) Application for 

(i) Application presented after rejection of motion to pre- 
sent appeal — Maintainability 
(u) Express prayer for condonation of delay, if necessary... 
(lit) Formal application, if necessary 
(iv) Valuation of ... ... 

(h) Application under Burma Courts Act 

(i) Application under Martial Law Ordinance 1 of 2922 
(l) Application under O. 9, R. 4, Civil P. C. 

(k) Application under Provincial Insolvency Act, 1907 


S5N47 

S5N8 

S5N*4 


...S 

...S 


■ ■ " ct — Delay, if can 

bo excused ... ... ... 

(r) Cases arising under Companies Act 

(s) Copy of judgment 

(l) Copy of fisst Court’s judgment in second appeal — Delay 
in filing — If can be excused ... ••• 

(ii) Delay in filing copy in review — -If can be excused ... 

(t) C 1 r \ ’ r 

(u) Delay in obtaining copies — Excuse of delay in filing appeal, 
t ..\ tv — — *■: — 


S5N40 
S 6 N 43 
S 5 N 43 
S 5 N 43 
S 5 N 4 
S5N4 
5N3FN1 
5N4FN8 
S5N4 
5N4FN8 
5N4FN8 
S 5 N 4 
S 5 N 4 

S 5 N 4 
S 5 N 4 

S5N33 
S 5 N 33 

S5N29 
S 12 N 36 


. • § S5N3S 

S5N38 

manner ... ... ... *•* 

(c) Court not applying its mind to consider explana- g 5 jj 38 

tion for delay ... ... ••• 
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Delay— Excuse of— Discretion, exercise of— Appellate Court, interference by — 

(Contd ) 

(<?) Extension of time without auy material S 6 N 38 F N 1 
(e) Lower Court bolding there is no general rule for 

exercise of discretion... ... ... S 3 N 38 

(/) No discretion exercised at all ... S 5 N 38 F N 1 

( g ) Reasons not given for refusing to excuse delay 

S 5 N 38 F N 1 

[It) Total disregard of ground of extension — Appel- 
late Court, if will interfere ... "S G N 38 F N 1 

(u) Appellate Court, when will interfere with ... S 5 N 38 

(iii) General principles ... ... ... S 5 N 7 

(iv) High Court, interference by — Exercise of discretion 

founded on mistaken view of law ... ... S 5 N 39 

(v) Importance of matter, if to be considered in ... S 5 N 27 

(vi) Party not guilty of negligence ... ... S6N7 

' " * ‘ ' * “ ’ ' f another 

SGN9 

, k has been , 

made ‘... ... ... S 5 N 40 

(ix) Question of exeicise, when arises ... ... S 5 N 40 

(x) Question will not arise until period of limitation has 

actually expired ... ... ... S 6 N 40 

(xi) Reasonable diligence — Test of ... ... S G N 7 

(xii) Revision converted into appeal — Tirao for appeal ex- 

piring — Delay, if can be excused ... ... S 5 N 30 

(xiii) Revision, if lies over order ... ... ... S 5 N 39 

(xiv) Two appeals against same decree with one decree copy 
— Second copy furnished after time — Delay, if can be 
excused ... ... ... ... S 5 N 31 

(w) Extension of time is a matter of concession or indulgence ... S 5 N 2 

(x) Extension of time, right to — If can be claimed as an abso- 

lute right ... ... ... ... S 5 N 2 

(y) Good faith — Necessity of, on applicant ... S5N7FN5 

(z) Grounds — Appellant having good case on merits, if ground : 

S5N7FN7 

(z 1 ) In filing appeal ... ... ... ... S 5 

(z ! ) In filing application for leave to appeal ... ... S G 

(z 5 ) In filing application for review ... ... ... S 5 

(z*) 0 urisdiction of Court — S'mgle Judgo sitting in admission 
Court — Power to excuse delay in filing appeal from Original 
Side or from mofussil Court ... ... ... S 5 N 46 

(z s ) Order admitting appeal by excusing delay — If ‘adjudicating* 

appeal ... ... ... ... ... S 5 N 46 

(z°) Order allowing filing of application or appeal beyond time — 

If ‘judgment’ within the meaning of the Letters Patent ... SON 44 
(z 7 ) Order dismissing appeal as barred after refusing application 
to extend time — If ‘order passed in appeal* within Sec. 

109 (a), Civil P. C. ... ... ... ... S 5 N 43 

(z s ) Order extending time and admitting appeal — If ‘final order* 

within S. 109, Civil P. C. ... ... ... S 5 N 45 

(z*) Order must give reasons ... ... ... S5N41 



fiitN'nR.vTi Index 


S 5 N 39 
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S5K3 
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Delay — Excuse of — (Contd.) 

(z ,n ) Order passed on no ovidenco — Omission to consider whether 
thero was sufficient cause for delay — Revision, interference 
in — Propriety of ... ... ... ^ ... 

(z 11 ) Order passed without investigating into allegation of illness 
— Revision, interference in — Propriety of 
(si 12 ) Party must show sufficient causo for not filing in time and 
circumstances to enable Court to exercise discretion to 
extend time ... ... ... _ ... 

(st 1 ’) Principle applies only to admission of and not to granting or 
allowing it ... 

(?“) Proceedings undor Bengal Emergency Powers Oidinance 

1931 ... ... ... ... S5N4FNB 

(z 15 ) Proceedings under Land Acquisition Act ... S 5 E 4 FN 8 

(z w ) Prosecuting in good faith and duo diligence another civil * 
proceeding 

(i) Absonco of reasonable grounds for prosecuting wrong T . 

' T ” * ■ '' 'ig delay ... SoNJ 

fii) ' ’ .• 1 1 . > to appeal in 

lelay : S 5 N 9 F N 

(iii) Only period during which wrong proceeding was i>en- q <• m g 

ding can ho excused ... ... ••• ® 0 

(iv) Tendency of pauper application — If sufficient cause for 

delay in providing stamps for nppoal ... S o rs J 

(v) Prosecution of appeal in wrong Couit knowing that 

appeal lay in another Court — If sufficient cause: Soft - -f 

(vi) Prosecution of appeal in wrong Court owing to bona „ 

fide doubt — Delay, if can l>o excused ... , S o In J * 1 

(vii) Prosecution of application for review — If sufficient „ 3 

cause for dolay in filing appeal ... S 0 JN ^ 

(viii) Prosecution of application to set aside ex parte decree ... 

—If sufficient cause ... ... S5N9** 

(ix) . Prosecution of application under Ss. 151 and 152, Civil r M 0 -p N 3 

P. C. — Timo, if will ho extended ... # # “ ° 

(x) Prosecution of one of two remedies open and failing on q *5 N 9 

merits — Timo spent, if can bo excused ' 

(xi) Prosecution of revision bona fide where more than 

one view of its competency was j>ossible — Delay r N 9 I* N - 2 
can bo excused ... ... ° 

(xii) Review — Absence of icasonablo grounds for— If suffi - r v g F N 7 
cient cause ... ... ... . ° 

(xiii) Review — Application knowingly filed beyond time 

Without excuse — If sufficient cause for delay in filing m q R ft 
appeal ... ... ... _ ” ° 

(xiv) Suit filed on dismissal of objections — Snit rejected— ^ jf 2 

Appeal then filed — Timo. if can be extended : 53 ° 

(xv) Time spent in prosecuting infructuous appeal — If suffi- r »r q F N 2 

ciont causo ... ... ... 

' ^ ” ' * n * ' • *•* ]'* S 5 K 9 

' ‘ ' »n of negligence — N v ft 7a 

sufficient cause ... ... ° 

(xix)' Wrong prosecution of application under S. 151, Civil ^ » T o v ft 7a 
P. C. — If sufficient cause ... ... ® 0 
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Delay— Excuse of — (Could.) 

(/ u ) Reasonable diligence 

(i) Application to piefer appeal not thought of until \ eiy 

late — If amounts to duo diligence ... S5N8FN 2 

(li) Delay of 23 days in applying for copies— If leason- 

flble ... . . ... ... S 5 N 8 

(iu) Duty of appellant to piefer appeal as speedily as 

possible ... ... .. S 5 N 8 1? N 6 

(iv) Existence of, after removal of cause foi delay — Ques- 

tion of fact ... .. ... ... SGN8 

' ' ~ ' ‘ * * 1 j\\ days of 

S5N8 

■ ( ’* 'according 

to mistaken calculation — If amounts to due dili- 
gences ... ••• ... S6S8PK0 

(vu) Necessity of showing in addition to sufficient cause ... S 5 N 7 
(viil) Party waiting till last day — Illness preventing filing in 

time — Delay, if can bo excused ... ... S5N8 

(in) Party waiting till last moment — Appeal filed late due 
to inability to cross river in flood — Delay, if can bo 
excused . . ... ... ... SONS 

(x) Pioof of, in addition to existence of sufficient cause— 

Necessity of ... ... ... ... S3N8 

(m) Want of duo diligonco after lomoval of cause for 

delay — Whether disentitles party to indulgence ... S 5 N 8 
(xii) Whether should be shown even during period antece- 
dent to delay ... ... ... ... S 5 N 8 

(z 18 ) Refusal to excuse— Rex ision on order of competency of ... SON 39 
(z 19 ) Sufficient cause 

(t) Amendment of decroo 

(«) Appellant under bona fide mistake that time 
runs from the date of amendment — Absence of 
negligenco — Time, if can be extended ... S 5 N 14 

(fc) Name of defendant omitted in dcciee and added 
by amendment— Name substituted in memo of 
appeal after time — If sufficient cause ... S 3 N 14 

(c) When sufficient cause ... .. ... ... S 5 N 14 

(ll) Appeal as paupei — Lcavo not giautcd — Time to pay 
corn t -foe gi\en — Payment within such time — Suffi- 
ciency of ... ... ... ... S 3 N 29 

(uO Appellant Qt applicant misled by older, practice or 

judgment pf High Court ... ... ... S 5 

(tv) Doing engaged in impoitant htigition — If sufficient 

cause ... ... ... ... S 3 N 28 

(v) Body coiporato, putj — Delay, it can be excused ... S 5 N 2G 

(vi) Burden of proof of ... ... ... S 5 N 37 

(vn) Circumstances contemplated in S. 14 — Whether con- 
stitute sufficient cause within S. 3 ... ... S 14 N 3 

(uii) Copy of judgment 

(«) Accidental lov* of copy on day of filing appeal — 

If sufficient cause ... ... S 0 N 33 F N 1 

(h) Delay in filing — If sufficient cause ... S 5 N 33 

(c) Time taken for obtaining copy not requited to, 

be filed — If sufficient cause ... ... S 5 N 31 
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Delay-Excuse 

(ix) 

(x) 

(xi) 
(xi 1 ) 


(xii) 

(xiii) 


(xtv) 

(xv) 


(xvi) 

(xvii) 

(xviii) 


(xix) 

(xx) 


(xxi) 


(xxii) 

(xxiii) 

(xxiv) 

(xxv) 


(xxvi) 

(xxvii) 

(xxviii) 

(xxix) 


of— Sufficient cause— (Contd.) 

Delay — Every day’s delay roust be properly explained: 

Delay in obtaining copy of judgment not explained — 

Time, if can be extended ... ... S 5 N 7 P N 5 

Discovery of fresh evidence — If sufficient cause ... S 5N 23 

Discretion — Principles for exercise of, when sufficient 
cause shown 

Existence of, question of — Question of fact 
Failure of Court of Wards to file proceeding, if suffi. 
cient causo ... ... ... ... 

Fraud of Vakil’s clerk — If sufficient cause 
Fraudulent re-prosentation of appeal — Delay, if can bo 
excused ... ... 

Government, party — Time if can be extended 
Ignorance — Ignorance of law — If sufficient cause 
Illness of party 

(fl) Antecedent diligence, if should be shown 

( b ) Illness after expiry of period of limitation — If 

sufficient cause ... . ... ... 

(c) Illness proved to be sufficient cause — Reasonable 

: * „i *,n 


diligence in prosecution of appeal till he fell ill— 
Proof of— Necessity of 
id) Question whether illness affords sufficient cause 
— Question of fact ... ... 

(c) When sufficient cause ... ... 

Importance of subject-matter is sufficient cause 
Imprisonment of party 

(a) Criminal offence— Convict’s ignorance of right of 

appeal — If sufficient cause ... ... 

(b) When sufficient cause ... 

Leave to appeal as pauper sought for, on appeal being 
returned as deficient in court-fee — Time, if can be 
extended ... ... ... ... 

Liberal construction to be given ... ... 

Meaning of ... ... ... 

Mere pioof of existence of, if will compel Court to 
extend time ... ... ... ••• 

Minority 

(n) Guardian's failure to appeal due to his having 
personal motive opposed to minor's interest — If 
sufficient cause ... ... 

(6) If ground of extension ... ... 

(c) Negligence — Absence of sufficient cause — Delay, 

if can be excused 

(d) Negligence of adult relations — Effect 

Mistake arising from negligence — If sufficient cause ... 
Mistake committed without any real excuse — If suffi- 
cient cause ... ... ... ••• 

Mistake obvious, if can be said to be bona fide ... 
Mistake of agent 


S5N37 


S5N7 

S5N6 

S5N32 

S5N17 

S5N17 

S5N2G 

S5N13 

S5N15 

S5N15 


S5N15 

S5NI5 

S5N15 

S5N27 


S 5 N 20 

S5N20 


S5N29 
S5N6 
S 5 N 6 

S5N2 


S5 N 10 
S5N 16 

S5N1G 
S5N16 
S6N13 

S 5 N 12 
S5N13 

W Counsel's dork ... ... 


( b ) Foolish mistake in calculation of time— 

(c) Mistake occurring even inspite of due care ana 

attention — If sufficient cause 


S 5 N u 



General Index 


2775 


Delay — Excuse of — Sufficient cause — Mistake of agent— (Contd.) 

(<f) Omission of pleader's name in vakalatnama by 

oversight— If sufficient cause ... ... S 5 N 12 

(e) When sufficient cause ... ... ... S 5 N 12 

(xxx) Mistake of agent bona fide — Party acting without due 
care and attention relying on agent— If sufficient 
cause ... ... ... ... S 5 N 12 

(xxxi) Mistake of Court 

(a) Copying department, delay due to — If sufficient 

causa ... ... ... S5N 22; S 5 N 22.FN4 

(ft) Omission to give time and place at which Vaca- 
tion Judge proposed to hold sitting of Court — If 
sufficient cause ... ... ... S 5 N 22 

(c) Paity misled by — Proof that he acted with due 

care and attention — Necessity of ... ... S 5 N 22 

((f) Party prevented from filing appeal in time by 
mistaken older of Court — Delay, if can be 
excused ... ... ... ... B 5 N 22 

(xxxil) Mistake of Court or of its officers 

(a) If sufficient cause ... ... ... S 5 N 22 

(ft) Party misled by change of practice— If amounts 

to sufficient cause ... ... ... S 5 N 22 

(xxxui) Mistake of fact — Bona fides, test of ... ... S 5 N 12 

(xxxiv) Mistake of fact of party or agent ... ... S 5 N 12 

(xxxv) Mistake of law 

(a) If sufficient for asking Court to exercise discre- 
tion ... ... ... ... S 5 N 13 

(ft) Mistake committed bona fide — If sufficient cause: S 5 N 13 

(c) Mistake of counsel not due to ignorance but to 
want of due care and attention — If sufficient 
cause ... ... ... ... SON 13 

((f) Mistake proceeding from culpable negligence of 

lawyer — If sufficient cause ...* ... S 5 N 13 

(e) Negligent advice of lawyer— If sufficient cause ... S 5 N 13 
(/) Party acting on mistaken advice — Eight to indul- 
gence ... ... ... ... S 5 N 13 

( 3 ) Party acting on wrong advice of lawyer when 

amounts to sufficient cause ... ... S 5 N 13 

(7i) Party consulting lawyers of inferior standing and 
little experience — Acting on wrong advice — 

Effect ... ... ... ... S 5 N 13 

( 1 ) Wrong advice amounting to sufficient cause — 

Proof of reasonable diligence — Necessity of ... BAN 13 
O’) Wrong advice by lawyei due to want of reason- 
able skill on his part — If sufficient cause ... S 5 N 13 
(I) Wrong advice of lawyer — Every wrong advice, 

it amounts to sufficient cause ... ... S 5 N 13 

(?) Wrong advice of lawyer based on untrue state- 
mont of facts made by party — Acting on such 
advice — If sufficient cause ... ... S 5 N 13 

(mi) Wrong advice of lawyer not knowing recent 
change in law curtailing period of limitation — 

If sufficient cause for delav ... ... S5N13 
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Delay— Excuse of— Sufficient cause— Mistake of law— (Contd.) 

(») V T ’* ‘ hicbeven 

is likely 
ounts to 

sufficient cause 

(o) Wrong advice which no legal adviser of reason- 

able skill would bo oxpcctod to give — If suffi- 
cient cause 

(p) Wrong proceeding taken on bona fide mistake of 

Jaw*— Delay, if can bo oxcuscd 

(xnxvj) Mistake of lawyor — Affidavit of lawyer that it was a 
mistake and not liona fide — Necessity of 
(xxxvil) Mistake of pleader duo to carelessness — If sufficient 
causo ... ... S 5 

(xxxviii) Mistake which could have boon meitcd by proper 
enquiry — If sufiicient cause ... 

(xtxix) Mistake which might occur oven in the most carefully 
conducted business — If negligent mistake ... 

(xl) Negligonce of agent, if negligence of party 
(xli) Negligence of body corporate — If sufficient cause ... 
(xlii) Negligence of party — Cause arising from — If sufficient 
causo 

(xliii) Negligence of party’s agent — If sufiicient cause 
(xliv) Negligenco of pleader 

(xlv) Negligence of pleader — Giov» negligence in valuing 
appeal — If sufficient cause ... _ ... ^ ® 

(xlvr) Negligence of pleader — Mistake honest but noghgent — 
Whether sufficient cause ... ... ... 

(xlvii) Negligenco of ploader, gioss carelessness of — Appeal 
filed in wrong Comt — If sufficient cause S 5 

(xlviii) Negligonce of pleader's clerk— If sufficient cause 
(xlix) Negligence of vakil in not paying printing cliaigos in 
time — Party otherwise diligent — Delay, if can bo^ 

excused ... , ^ 5 

(1) Negligent but honest mistake — If excusable S o 

(li) Non-availability of cotirt-feo stamps — When amounts 
to sufficient causo ... ... ••• 

(111) Party being a pardanashin lady — If sufficient cause 
(liii) Party being a woman or a widow and not in good 
circumstances — If sufiicient cause ... _ •;* 

(liv) Party misled by dedication a3 to holidays — Time, if 
can he extended 

(lv) Poveity or want of funds— If sufficient cause 
(Ivi) Practico of Court 

(n) Paity misled by — Delay due to failuie to give 
information of date of judgment— If excusable : 

(b) Party misled by — Whether sufficient cause • • 

(c) Party milled by practico of anothci High Court 

— If sufficient cause ... ... ••* 

(lvji) Quarrel between appellants causing delay — If- suffi- 
cient causo ... ] ... ... . t>0 

, (Ivjii) Question whether facts and circumstances constitute 

sufficient cause — If one of hw 


S 5 N 13 

S 3NI3 

S 3N13 

S5N11 
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S3NW 

S5NH 
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S3N23 
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Delay— Excuse of— Sufficient cause— (Contd.) 

(hx) Subsequent decisions altering law — If ground for 

excusing delay ... ... ... ... S 5 N 19 

(lx) Test to sec if causa is sufficient ... ... S 5 N 6 

(1m) Throat — Mere threat used against appellant — If suffi- 
cient cause for delay ... ... ... S 5 N 17 

(l\n) Time taken for translating judgment — If can be 

excused .. ... ... S 5 N 35 F N 1 

(Km) Cnfoicseon circumstances causing delay — When suffi- 
cient cause ... ... ... ... S 5 N 34 

(z 2 ") Sufficient cause for not filing in time to be made out ... S 5 

(z 51 ) Sufficient cause made out — Discretion of Court to grant or 

refuse to grant extension ... ... ... S 5 X 2 

(/*■*) Sufficient cause not shown — Discretion of Court — Oppor- 

' • ... ... S 5 N 2 

(/ ... S5N3FN1 

(, ■ _ .hould not be lightly 

deprived of , . ... ... ... S 5 X 4 

More delay when limitation has not expired — Effect ... S 3 N 40 

Demand 

What is, within Ait GO ... ... ... ... A GO X 8 


Deposit 

Deposit and withdmwals of monoy— Account consUtiug of — 

Balanco due on— Suit for — Limitation 

Deposit as security for duo performance of certain act, recovciy of 

— Suit for — Limitation 

Deposit as security for duo performance of office — Recovery of — 

Suit for — Limitation — Stalling joint 

Doposit in Couit — Whether payment within Ait. 99 ... 

Doposit payable at specified time — Suit for — Limitation — Staiting 

point 

Doposit payable on domand 

(a) Suit for — Limitation ... ... 

(b) What is 

(i) Deposit as earnest monoy foi purchase of property, 
whether one payable on demand 
(n) Deposit as security for duo performance of certain act, 
whother one payable bn demand ... ... 

(lii) Deposit of monoy payable at specified time, whether 
deposit payable on demand ... 

(n) Deposit on condition that depositee should return 
same on happening of a future contingent event, 
whethor doposit payable on demand 
(v) Money paid by a person to anothei for joint purchase 
• of propei ty, whether deposit payable on demand ... 
— -Deposited money 

(a) Interest upon — Suit for — Limitation applicable, whether 

same as applicable to suit for money deposited 

(b) Monoy dejosited with banker — Suit for — Limitation 
Deposited money, suit foi 

(a) Against person who has placed himself in position of lnnker 
with regard to particular person — Limitation 


A 85 N 9 

A 120 X 13 

A 120 X 13 
A 99 N 6 

A 60 X 7 
A 120 N 13 

A GO X 7 
A GO X 7 
A GO X 7 

A GO X 7 
A GO X 7 

A GO X 1 
A GO X 3 

A GO X G 
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Deposit-Deposited money, suit for — ( Contd.) 

(b) Burden of proof as to suit being time-barred on account of 

demand being made beyond limitation 

(c) Burden of proof as to whether transaction is deposit or 

loan ... 

(d) Deposit payable at specified time but contract between 

' ‘ ‘ ' ' ' ' ‘ leposit is to be 


(e) u .. that it shall be 

payable on demand for applicability of Art. 60— Limitation : 

(f) Limitation — Starting point 

(g) Money deposited as earnest money for purchase of property 

— Limitation ... 

(h) Money deposited as security for due performance of certain 

act — Limitation ... ... ... ... 

(i) Money deposited on terms that depositee should return 

equivalent sum to depositor — Limitation ... ... 

(]) Money deposited with Nattu Kottai Chettis on thavanai 
system — Limitation ... 

(k) Scope of Art. 60 

(l) Sum of money kept in deposit with a particular person — 

Limitation ... ... ... 

(m) “When demand is made" 

(i) “Demand" by Nattu Kottai Chetty husband in whose 

name wife’s stridhan is deposited in a firm, whether 
demand binding on wife so as to start time running 

(ii) “Demand", by whom should be made to start time 

running under Art. 60 

(in) “Demand", what is, to start time running under 
Art. 60 

(n) Where deposit is payable on demand — Limitation 
Deposited money in Court as in usum jus habentis — Money with- 
drawn by person not entitled to it — Suit for such money — 
Limitation ... ... ... ... ••» 

• Express trust created by — Suit for — Limitation ... ••• 

Loan 

(a) Distinguished from deposit ... 

(b) Presumption as to, in transaction between customer and 

banker ... 

(c) Presumption as to, where question arises whether transaction 


is deposit or loan ... ... ... 

Meaning of ... ... ... ... ••• 

• Moveable property deposited — Recovery of — Suit for — Limitation : 

Property deposited — Property wrongfully detained by depositary 

—Recovery of — Suit for — Limitation ... ... ••• 

Recovery of — Suit for — Limitation ... ... *•* 

Whether necessarily creates a trust ... ... ••• 


Depositary 

Legal representative of — Suit against, for moveable property 

deposited with deceased depositary— Limitation ... 

Meaning of ... ... ... ... 

Suit against — For moveable property deposited 


A 60 N 5 
A BON 5 

A 60 N 7 

A 60 N 7 
A 60 N 10 

A60N7 

A 60 N 7 

A 69 N 17 

A 60 N 7 
A60N6 

A 62 N 31 


A60N9 
A 60 N 9 


A 60 N 8 

A 60 


A 62 N 31 
A 60S 1 

A 60 N 2 

A 60N5 

A 60 N5 
A 145 N 3 

A49N3 
A JON 2 

A 69 N 0 
A 60 N 2 


A Iff N | 
A 145 N 3 
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Depositary— Suit against, for moveable property deposited— (Conti.) 

(a) Allegation o! plaintiff as to deposit, whether sole basis for 

ascertaining period of limitation applicable to such suit ... A 145 N 7 

(b) Applicability of Art. 49 and Art. 145 ... ... A 145 N 4 

(c) Limitation — Starting point ... ... A 145 ; A 145 N 6 

(d) Suit for redemption of pledge — Limitation applicable, whether 

same as applicable to suit against depositary for moveable 

property deposited ... ... ... ... A 145 N 7 

Devisee 

Suit by, foi possession of immovable property 

(a) Alleging that instrument under which defendant is holding 

property is not binding on plaintiff — Limitation ... A 140 N 7 

(b) Barden of proof in Bach suit ... ... ... A 140 N 9 

(c) By other devisee where one devisee has obtained possession 

and has subsequently lost it — Limitation ... ... A 140 N 2 

(d) By successor of devisee— Limitation ... ... A 140 N 6 

(e) Cause of action on which such suit is based, in whose favour 

must arise ... ... ... ... A 140 N 2 

(0 Cause of action which has already accrued to person from 

whom devisee derived his title — Limitation applicable ... A 140 N 2 

(g) Challenging adoption under which defendant claims to be in 

possession— Limitation ... ... ... A 140 N 7 

(h) Limitation— Starting point ... ... ... A 140 N 8 

(i) Who has obtained possession but has subsequently lost it ... A 140 N 2 
Disability 

* * expiring on holiday — 

S4N9 

. . .. ... ... SGN23 

(b) Adopted son after attaining majority though title as adopted 

son disputed — If ground ... ... S G N 23 F N 5 

(c) Disqualified proprietor whose estate is under management 

of Court of Wards ... ... ... ... S G N 23 

■ _ SON 23 

fraud of defendant — If ground ... ... ... S 6 N 23 

(f) Ignorance of defendant's residence... ... S 6 N 23 F N G 

(g) Involuntary absence from country due to transportation : S G N 23 F N 4 

'■ " ‘ ~ ncil ... S G N 23 F N 5 

1 of such person — Acknow. 

S 21 

Discharge 

Capacity to give discharge 

(a) Capacity of one joint administrator to give discharge on behalf 

of all ... ... ... ... ... S 7 N 2G 

(b) Capacity of one joint executor to give discharge on behalf of 

all ... ... ... _ ... ... S7N2G 

(c) Capacity of one joint trustee to give discharge on behalf of 

all ... ... ... ... ... S7N25 

(d) Capacity of one of several co-heire to give discharge ... S 7 N 23 

(e) Capacity of one of several co-mortgagees to give discharge on 

behalf of all ... ... ... ... S 7 K 22 
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Deposit — Deposited money, suit for — ( Contd.) 

(b) Burden q£ proof as to suit being time-barred on account of 

demand being made beyond limitation 

(c) Burden of proof as to whether transaction is deposit or 

loan 

(d) Deposit payable at specified time but contract between 

parties showing that after period so fixed, deposit is to be 
regarded as payable on demand — Limitation ... ... 

(e) Deposit, whether must be under agreement that it shall be 

payable on demand for applicability of Art. 60 — Limitation t 

(f) Limitation — Starting point ... ... ... 

(g) Money deposited as earnest money for purchase of property 

— Limitation ... ... ... ... 

(h) Money deposited as security for due performance of certain 

act — Limitation ... ... ... ... 

(i) Money deposited on terms that depositee should return 

equivalent sum to depositor — Limitation ... ••• 

(j) Money deposited with Nattu Kottai Chettis on thavanai 

system — Limitation ... ... ... ••• 

(k) Scope of Art. 60 

(l) Sum of money kept in deposit with a particular person — 

Limitation ... ... ... 

(m) “When demand is made” 

(i) “Demand" by Nattu Kottai Cbetty husband in whose 
name wife’s stridhan is deposited in a firm, whether 
demand binding on wife so as to start time running 

(n) “Demand", by whom should be made to start time 
running under Art. 60 

(iii) "Demand”, what is, to start time running under 
Art. 60 

(n) Where deposit is payable on demand — Limitation _ ••• 

Deposited money in Court as in usum jus habentis — Money with- 
drawn by person not entitled to it — Suit for such money 
Limitation ... ... ... ... 

Express trust created by — Suit for — Limitation 

Loan 

(a) Distinguished from deposit ... • ~ ••• 

(b) Presumption as to, in transaction between customer and 

banker ... ... ... ... ,*■• 

(c) Presumption as to, where question arises whether transaction 

is deposit or loan 

Meaning of ... ... ... ... 

Moveable property deposited — Recovery of — Suit for — Limitation . 

Property deposited — Property wrongfully detained by depositary 

— Recovery of — Suit for — Limitation ... ... 

Recovery of — Suit for — Limitation ... ... *■* 

—Whether necessarily creates a trust ... ... "* 

Depositary 

Legal representative of — Suit against, for moveable property 

deposited with deceased depositary — Limitation ... •'* 

■ M eaning of ... ... ... ... 

Suit against— For moveable property deposited 
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ABOUT 
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A 69 NS 
A60S2 


a ns g s 



General Index 


2779 


Depositary— Suit against, for moveable property deposited — (ContJ.) 

(a) Allegation o! plaintiff as to deposit, whether sole basis for 

’ '• • . A 145 N 7 

A 145 N 4 
■ 5 , A 145 N 6 


property deposited ... ... ... ... A 145 N 7 

Devisee 

Suit by, for possession of immovable property 

(a) Alleging that instrument under which defendant is holding 

property is not binding on plaintiff — Limitation ... A 140 N 7 

(h) Burden of proof in such suit ... ... ... A 140 N 9 

(c) By other devisee where one devisee has obtained possession 

and has subsequently lost it — Limitation ... ... A 140 K 2 

(d) By successor of devisee— Limitation ... ... A 140 N 6 

(e) Cause of action on which such suit is based, in whose favour 

must arise ... ... ... ... A 140 N 2 

(f) Cause of action which has already accrued to porson from 

whom devisee derived his title — Limitation applicable ... A 140 N 2 

(g) Challenging adoption under which defendant claims to be in 

possession — Limitation ... ... ... A 140 N 7 

(h) Limitation — Starting point ... ... ... A 140 N 8 

(0 Who has obtained possession but has subsequently lost it ... A 140 N 2 

Disability 

^ *"* ' expiring on holiday — 

S 4 N 9 

(a) Absence from country of plaintiff ... ... ... S 6 N 23 

(b) Adopted son after attaining majority thougii title as adopted 

son disputed — If ground ... ... S G N 23 F N 5 

(c) Disqualified proprietor whose estate is under management 

of Court of Wards ... ... ... ... S6N 23 

M\ TU.* -f &L LV I* ' «—• 

S6N23 

u.uuuiuwwiu.u^.bluuuu ... ... ... S6N23 

(f) Ignorance of defendant's residence... ... S 6 N 23 F N 6 

(g) Involuntary absence from country due to transportation : S 6 N 23 F N 4 

(h) Tendency of appeal to Privy Council ... S 6 N 23 F N 5 

Person under — Agent duly authorized of such person — Acknow. 

Iedgment or payment by — Effect of ... ... ... S 21 

Discharge 

Capacity to gi\ a discharge 

(a) Capacity of one joint administrator to give discharge on behalf 

of all ... ... ... ... ... S7N26 

(b) Capacity of one joint executor to give discharge on behalf of 

/ ^ „ al1 . . — .— — ... S 7 N 26 

(oj Capacity of one joint trustee to give discharge on behalf of 

all _ ... ... ... ... ... S 7 N 25 

(d) Capacity of one of several co-heirs to give discharge ... S 7 N 23 

(e) Capacity of one of several co-mortgagees to give discharge on 

behalf of all ... ... 


S 7 N 22 
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Discharge— Capaoity to give discharge— (ConUl.) 

(f) Capacity of ono of several joint creditors to gi\e discharge 

on behalf of all 

(g) Capacity of ono of several putners to give disohaigo on behalf 

of nil 

(h) Ono tcinnt-in. common — If can givo discharge on behalf of 

all in respect of suit for mesne profits 

(i) ■* ' 1 '* . 1 *' ict — Ono of them, if 


S 7 K a 


S 7 N 84 
S7N27 
S7N2S 
S 7 S 29 


A in S3 
A 173 s * 


A 1M S 1 


(]K ■ . ■ ■ ml minor — Atlult, if 

can gi\o discharge without concurrence of minor’s guardian: 

Dismissal 

Application foi sottiug aside, by iroignee of insolvent _ ... 

(a) Limitation — Stuting point ... A 172; A 172 N 1; A 1»2 A 

(b) Provision for • ... ... ... ... 

(c) Whether time extended by \irtno of S. o. Limitation Act ... A 1 < 2 . <» 

— Application for setting aside, by receiver of insolvent t .. .% 

(a) Limitation— Starting point ... A 172; A 172 N L A LS* * 

(b) Provision for ... ... ... ... 

(e) Whether time extonded by \htuo of S. o. Limitation Act ... A 1,J “ 

- — l’or default — See Default— Dismissal for 

Of appe it— Setting a*ido of — Sec ti Infer Appeal. 

-Of suit 

(a) Death of pnty to suit — Whether cau-.es dismissal of suit 

(b) Of insolvent — PiovMon for 
Dispossession 
Meaniug of 

Meio lefusal by hndlord to rocogmro lease, whether amounts to 144 N 9 

dispossession of tenaut ... ... ... ^»jntl 44 S$ 

• Of limited owner—' Whether one of reversioner ... AH-' 

Of Munieipility in respect of drains on sides of public sheet — . ^5 

What amounts to ... ... _ ... •** * v 

Verson dispossessed of immovable property in execution sale 

(a) Application by, complihiing disi>ossession 

(0 Application by judgmont. debtor complaining of deli- 
very of propei ty in e>ccss of wbat has been decreed 
or sold — Limitation ... ... ••• 

(n) Limitation— Starting point ... ... . 

(iii) Time, whether extended on ground that Court is elo>e« 

on last day of limitation 

(iv) Under 0. 21, It. 100, Civil l\ G. — Limitation 

(b) Remedies of 

— - -Suit for ‘ , 

(a) Against assignee of last manager of cudowcd propel ty 5 >uit, 

whether one for possession ... > ... . 

(b) For dispossession of vendee of occupancy rights when sale i» 

mado without landlord's written consent— Limitation ... 

Symbolical dispossession, whether dispossession’ within Art. IGo... 

Distress % . % . . 

And seizure of mo\ cable property under legil process, distinguishes . 

Distress damage feasant 

(a) Meaning of — Under English Law [ ’ 


A 165 N j 
A 1C5 N 5 


A 165 N 5 
A K>5 
A J6TS 3 


A 120 N 4 


A 120 S 2 
A 16 5 b 4 


A 28 N 1 
A 2$ K 1 
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Distress— Distress damage feasant— (Contd.) 

(b) Bight conferred by Cattlo Trespass Act, whether similar to 

distress damage feasant ... 

(c) Under English law — Bight of, wbethor exists m India 
Effected under provisions of statutory enactments, whether 

seizure of moveable property under legal process within the mean- 
ing of Art. 29 ... 

Excessive distress 

(a) Case where excessivo distress ts doing act alleged to be in 

pursuance of any enactment — Limitation 

(b) Suit for compensation 

( 1 ) Limitation — Starting point ... 

(li) Where excessivo distress is “misfeasance or malfeas- 
ance” within Art. 30 — Limitation ... 

Illegal distress 

(a) Suit for compensation 

(0 Agunst Municipal Board — Distress of plaintiff's good'* 
under colour of enactment — Limitation 
(n) Limitation — Starting point . 

(ni) Suit foi recovery of sum of money collected by distiess 
m oxcess of tho amount properly duo — Limitation . . . 
(it) Where illegal distress is a “misfeasance or malfea- 
sance" within Art. 30 — Limitation 

(b) Wh£ie illegal distress is doing act nllogcd to he in pursuance 

of any enactment — Limitation . . . ... 

Inegular distress 

(n) Suit for compensation 

(0 Limitation — Staiting |>oint. 

(n) Whoro irregular distress is a “misfeasauco or mal- 
feasance” within Art 36— Limitation ... 

(b) Where inegular distress is "doing act alleged to bo in pursu- 
ance of any enactment” — Limitation 
Distributed assets 

Distributed assets pud by oxccutor or administrator — Rofund of — 

Compulsion of — Suit for, under Indian Succession Act, Rs 360 
or 361 — Limitation 

District Court 


A 28 N 1 
A 28 N 1 

A 28 N 1 

A 28 N 1 
A 28 N 3 
\ 28 N 1 

A 2 N 3 
A 28 N 3 

A 28 N 2 

A 28 N 1 

A 23 N 1 

A 28 N 3 

\ 28 N 1 
U»N1 

A 43 N* 2 


Appeal to 

(a) Under Agia Tcnancj Act— Appeal again-t dccieenf Ite\cnue 

Court — Limitation .. . . . A 102 N 2i 

(b) Under Ciul F C. 

(i) Foimal order not drawn up — Limitation— Starting 

l>omt ... ... ... • A 152 N 6 

(li) Limitation — Starting point ... . A 152 N 2, 3, fi 

(in) Time for such appeal, whether extended by \ irtuo of 

S. 5, Lite. Act ... .. ... ... A 152 N 8 

(iv) Time occupied in prosecuting in wrong Court, whether 

excluded ... ... . .. A 152 N 9 

(a) 'lime, whether extended on ground that Court was 
closed on last dij of expiry of limitation for such 
appeal 


A 132 N 7 
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Dividend 

Suit for — By shaieholder — Limitation ... ... ■ ... A 62 117 


Divorce Act 


Appeal under 

(a) Against decree absolute made on Original Side of High Court 

— Limitation ... ... ... ... A 151 N 2 

(b) Applicability of Limitation Act to such appeal ... A 151 N 2 

Petition for dissolution of marriage — Delay in presenting or prose- 
cuting petition 

(a) Objection on ground of delay will not hold good where mar- 

riage is ab initio void ... ... ... S 29 N 7 

(b) Whether ground for disallowing petition ... ... S 29 N 7 

Suit for dissolution of marriage by person not governed by Di voice 

Act — Limitation Act applies ... ... ... S29N7 


Suit under 


S29N7 
S 29; A 151 N 2 
S 29 N 7 


Doctrines 

Lis pendens 


A 10 N 15 


Document 

Cancellation of 

(a) Bight oi — Basis of ... ... ... ... 

(b) Suit for 

(0 Based upon document — Limitation 
(ii) Based upon document which plaintiff attacks as invalid 
and illegal 

(lii) By third party to instrument — Limitation 

(iv) Limitation — Special and general provisions of 

(v) On ground that document is not binding on plaintiff ... 

(vi) To declare invalidity of document and to cancel it 

— Limitation ... ... ... ••• 

(vii) Whether necessaiy before reversioner can claim relief 

which he wants ... ... ... ... 

(o) When is a person entitled to cancel a document 
— Creating neither mortgage nor charge — Suit upon — Limitation . .. 


A 91 N 2 


A91N3 

A 91 N3 
A 91 N 2 
A 91 N 3 
A 91 N 2 

A 91 N 3 

A 91** 4 

A 91 1*3 

A 132 N 2 


—Document issued 

(a) Forgery of — Declaration of — Suit for — Limitation— Starting 

point 

(b) What is . . 


4 92 N* 

A 92 N 3 


Forged document . . , t A 92 N 3 

(a) Suit for substantial lelief in respect of — Limitation a 

(h) Suit to declare forgery 

(i) Attempt to enforce document against third party— a OT N 1 

Whether Art. 93 applies ... ... 4 

(ii) Declaration subservient or ancillary — Suit, whether * 93 N 2 

one for declaration of forgery ... 

(iii) In respect of document attempted to be enforced 

— -Limitation — Starting point — “Date of attempt, a 931*3 
meaning of ... ... ... A A 
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Document— Forged document— Suit to declare forgery— (Contd.) 

(iv) In respect of registered document — Limitation— Start- 

ing point ... ... ... ... A 92 N 4 

(v) Limitation ... ... ... ...A 92; A 92 N 2 

Hatchitta document — Suit on — Document stamped and signed by 

debtor containing statement of adjustment of accounts and con- 

sisting unqualified promise to pay— Limitation ... ... A 115 N 3 

■ Material alteration in document containing acknowledgment after 

it is given — Document, if can be relied on as saving limitation 

under S 19 ... ... ... ... ... S 19 N 67 

Meaning of ... ... ... ... ... A 91 N 16 

Mortgage deed — Whether specific moveable property ... A 48 N 3 

Not binding on particular person — Declaration of — Suit for — Limi- 
tation ... ... ... ... ... A 91 N 2 

Not cancelled — Suit for relief which is not inconsistent with docu- 
ment — Whether barred, if suit for cancellation of document is 
time-barred ... ... ... ... ... A 91 N 3 

Not intended to be operative — Suit by executant for possession of 

property sold — Limitation ... ... ... ... A 91 N 3 

Rectification of 

(a) Suit for — Whether suit for relief on ground of fraud ... A 95 N 10 

(b) Suit for rectification on ground of mutual mistake under 

Specific Relief Act, S. 31 — Limitation ... ... A 96 N 4 

Registered document 

(a) “Registered"— Meaning of ... ... ... A 116 N 5 

(b) Rent due under — Suit for — Limitation ... ... A 110 N 5 

(c) Royalty under, recovery of — Suit for — Limitation ... A 116 N 9 

(d) Sale certificate granted to purchaser in court auction under 

piovisions of Civil PC — Fact that copy of certificate is 
forwarded to registering officer and duly filed, whether 
makes certificate a registered document ... ... A 10 N 11 

(e) What is — Mere attestation of deed before hazee, whether 

amounts to registered document within Art 11G ... A 116 N 5 

Setting aside of 

(a) Right of — Basis of ... ... ... ... A 91 N 2 

(b) Suit for 

(i) Burden of proof ... ... ... A 91 N 19 

(li) By person not part> to document for cancelling or 
setting it aside — Whether suit for rescission of con- 
tract ... ... ... ... A 114 N 1 

(in) By third parti to instrument — Limitation ... A 91 N 2 

(iv) Limitation — Starting point ... A 91, A 91 N 2, A 91 N 20 

(v) On ground of its having been obtained by undue 

influence — Cause of action, when arises ... S 9 N 7 

(vi) Special and general piovisions of limitation A 91, A 91 N 2 

(vii) Suit for declaration that document is not binding on 

plaintiff — Limitation ... ... . . A 91 N 2 

(vin) Whether necessary before reversioner can claim relief 

which ho wants ... ... ... A 91 N 4 

(ix) Whether time extended on ground of disability of 

plaintiff ... ... ... ... A 91 N 18 

(c) When is a person entitled to set aside document ... A 91 N 3 

/ 
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Dividend 

Suit for — By shareholder — Limitation ... ... ... A 62 N 

Divorce Act 
Appeal under 

(a) Against decree absolute made on Original Sido of High Court 

— Limitation ... ... ... ... A 151 N : 

(b) Applicability of Limitation Act to such appeal ... A 151 N ! 

Petition for dissolution of marriage — Belay in presenting or prose- 

cuting petition 

(a) Objection on ground of delay will not hold goal where mar- 

riago is ab initio void ... ... ... S 29 N i 

(b) Whether ground for disallowing petition ... ... S 29 N 1 

Suit for dissolution of marriage by person not governed by Divorce 

Act — Limitation Act applies ... ... ... S29N1 

Suit under 

(a) Appeal from decreo— Limitation applicable ... ... S 29 

(b) Limitation Act, if applies ... ... S 29, A 151 N3 

(c) Provisions of Limitation Act do not apply ... ... S 29 N 7 


Doctrines 

Lis pendens 


A 10 N 15 


Document 


Cancellation of 

(a) Right of — Basis of ... ... ... ... 

(h) Suit for 

(l) Based upon document— Limitation 
(ii) Based upon document which plaintiff attacks as invalid 
and illegal ... ... ... ... 

(lii) By third party to instrument — Limitation ... 


— Limitation ... ... ... ••• 

(vii) Whether necessary before reversioner can claim relief 
which ho wants ... ... ... ... 

(c) When is a person entitled to cancel a document ... 

Creating neither mortgage nor charge — Suit upon — Limitation ... 

Document issued 

(a) Forgery of — Decliration of —Suit for — Limitation — Starting 

point 

(b) What is ... 


Forgocl document \ on A 93 N 3 

(a) Suit for substantial relief in respect of — Limitation 

(b) Suit to declaro forgery 

(i) Attempt to enforce document against third party— i 93 N 1 

Whether Art. 93 applies ... ..._ 

(ii) Declaration subservient or ancillary — Suit, whether ^ 93 K 3 

one for declaration of forgery ... 

(m) In respect of document attempted to be enforced 

— Limitation — Starting point — “Date of attempt, ^ gg 2 
meaning of ... ... ... •' * * 
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Document— Forged document— Suit to declare forgery— (Contd.) 

(iv) In respect of registeied document — Limitation— Start. 

ing point ... ... ... ... A 92 N 4 

(v) Limitation . . . . . . ...A 92, A 92 N 2 

— — Hatchitta document — Suit ou — Document stamped and signed by 

debtor containing statement of adjustment of accounts and con. 

sisting unqualified promise to pay — Limitation ... ... A llo N 3 

Material alteration in document containing acknowledgment after 

it is given — Document, if can be relied on as saving limitation 

under S. 19 ... ... ... ... ... S 19 N 67 

Meaning of ... ... ... ... ... A 91 N 16 

Mortgage deed — Whethei specific moveable property ... A 48 N 3 

Sot binding on particular person — Declaration of — Suit for — Limi- 
tation ... ... ... ... ... A 91 N 2 

• Not cancelled — Suit for relief which is not inconsistent with docu- 

ment — Whether barred, if suit for cancellation of document is 
time-barred ... ... ... ... ... A 91 N 3 

Not intended to be operative — Suit by executant for possession of 

property sold — Limitation ... ... ... ... A 91 N 3 

Rectification of 

(a) Suit for — Whether suit for relief on ground of fraud ... A 9o N 10 

(b) Suit for rectification on ground of mutual mistake under 

Specific Relief Act, S. 31 — Limitation ... ... A 96 N 4 

Registered document 

(a) “Registered” — Meaning of ... ... ... A 116 N 5 

(b) Rent due under — Suit for — Limitation ... ... A 110 N 5 

(c) Royalty under, recovery of — Suit for — Limitation ... A 116 N 9 

(d) Sale certificate granted to purchaser in court auction under 

provisions of Civil P. C. — Fact that copy of certificate is 
forwarded to registering officer and duly filed, whether 
makes certificate a registered document ... ... A 10 N 11 

(e) What is — Mere attestation of deed before kazee, whether 

amounts to registered document within Art 11G ... A 116 N 5 

Setting aside of 

(a) Right of — Basis of ... ... ... ... A 91 N 2 

(b) Suit for 

(i) Burden of proof ... ... ... A 91 N 19 

(u) By person not party to document for cancelling* or 

setting it aside — Whether suit lor rescission o! con. 
tract ... ... ... . . A 114 N 1 

(in) By third party to instrument — Limitation ... A 91 R 2 

(iv) Limitation — Starting point ... A 91, A 91 N 2, A 91 R 20 

(v) On ground of its having been obtained by undue 

influence — Cause of action, when arises .. S 9 N 7 

(m) Special and general provisions of limitation A 91, A 91 R *> 

(vii) Suit for declaration that document is not binding on 

ptamtiff — Limitation ... ... . . A 91 R 3 

(uii) Whether necessary before reversioner can claim relief 

which he wants ... ... ... A 91 R a 

(is) Whether tune extended on giound of disability of 

plaintiff . . ... ... ... A 91 N 18 

(c) When is a person entitled to set aside document ... A 91 R 3 
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Document — ( Conld.) 

Sham or inoperative 

(a) Cancellation, whether necessary to ono party to it 

(b) Declaration that such document is sham — Suit for— Limi- 

tation 

Suit based upon 

(a) Limitation 

(b) Suit where plaintiff attacks particular clause as invalid and 

illegal — Limitation ... 

Valid document 

(a) Bemetly of person" not party' to document’ ... ... 

(b) Suit' by third party to declare' that document is not landing 

on*him — Limitation ... 

(c) When can be cancelled by third party ... ... 

(d) Whether can be cancelled . ..... ... 

Void document 

(a) Suit to declare document void and to cancel it — Limitation : 

(b) Third party to dopumont — Ftpluro of third party tp declaio 

that document is not binding on him — Effect of _ ... 

(c) Whether must be sot nsido by party to it for obtaining relief 

which he claims 
Voidable document 

(a) Setting aside of — Suit for — Limitation 

(b) Whether must be sot aside by ono party to it before obtain- 

ing other relief which ho claims 
Whether specific moveable propel ty 


A 91 N 3 

A 91 N 3 

A 91 N 2 

A 91 N 2 

A 91 N 3 

A 91 N 3 
A 91 N 3 
A 91 N 3 

A 91 N 3 

A 91 N 3 

A 91 N 3 

A 91 N 3 

A 91 N 3 
A 48 N3 


Dower 

Claim for 

(a) Whetbei can he disposed of by wife by tinnsfer or will 

(b) Whether forms part of wife's estate and passes on her death 

to her heirs 
Deferred dower 

(a) Suit for 

(l) By legal rcpiescntatives of wife — Limitation— Wheio 
contract to pay dower is registered 
(n) By Mahomedan — Limitation *... 

(lii) By Mahomedan where deferred dower becomes payable 
by dissolution of marriage by husband pronouncing 
talak and further executing talaknamah wherein bo 
agrees to pay dower amount by monthly instalments: 

(b) What is 

(c) When payable 

Deferred dower and policy of life insurance compared 

Deferred dower in Mahomedan law — Effect of, on husband a 

power to dissolve marriage at will 
Exigible dower 

(a) Meaning of 

(b) Suit for — Limitation — Starting j»oint 

(e) Suit for, by legal representatives of wife — Limitation 

(d) Suit for, by Mahomedan 

(0 Contract of dower on behalf of or in favour of minor, 
whether binding on guardian personally or on person 
for whom contract is made ... 


A 103 N 3 

A 103 N 3 


A 104 N } 

AlOt 


A 101 
A 103 
A 101 
A 101 


N 1 
N 1 
N 1 
N 1 


A 101 N 1 


A 103 
A 103 
A 103 


S3 

Sf* 

S3 


A -103 N 12 
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Dower— Exigible dower— Snit for, by Mahometan— (Contd .) 

(ii) Contract of dower on behalf of or in favour of minor, 

whether enforceable by minor ... ... A 103 N 12 

(iii) Demand and refusal for portion of dower, whether sets 

time running also for the rest ... ... A 103 N 6 

(iv) Demand and refusal necessary to start time running 

— Meaning of such ‘‘demand and refusal” — Illustra- 
tions ... ... ... . . A 103 N 6 

(v) Dower in Mahomedan law — What is — Payment of 

lasst or advance given to husband at the time of mar- 
riage and which is repayable to wife on dissolution of 
marriage by death or divorce, whether dower ... A 103 N 1 

(vi) For balance of dower debt due where wife is placed 

by husband in possession of propel ty for payment of , 

dower and upon husband's death is subsequently dis- 
possessed by his legal representatives — Limitation ... A 103 N 9 

(vii) Husband appointed executor of wife's will whereby 

she bequeaths her right to dower to certain persons, 
whether can take advantage of limitation proscribed 
for suit for such dower ... ... ... A 103 N 8 

(vui) Limitation ... ... ... ... A 102 

(ix) Marriage under Mahomedan law, when dissolved by 

divorce ... . . ... ... A 103 N 7 

(x) Mere opposition from husband without any demand 

from wife, whether starts limitation running ... A 103 N 6 

" ... ... A103NI 

... A 103 N I 
whether suit for 

dower ... . . ... ... A 103 N 1 

(xiv) Suit on contract of dower on behalf oi or in faiour of 
minor — Limitation — Where guardian contracting is 
liable on express contract of suretyship . . A 103 N 12 

(xv) What is, during continuance of maniago ... A 103 N 6 

(xvi) Where claim for dower is embodied in registered con- 

tract — Limitation ... ... ... A 103 N 11 

(xvii) Where in consideration of dower debt, mortgage deed 

is executed by husband in favour of wife — Limitation A 103 N 10 

(xviii) Where marriage is dissolved by death ... ... A 103 N 5 

(xix) Where marriago is dissolved by divorce ... ... A 103 N 5 

(xx) Whero suit is against husband who is executor of 

wife’s will ... ... ... ... A 103 N 8 

(e) Suit for 

(l) By wife against legal representatives of husband where 
husband dies without pay mentof dower debt — Main- 
tainability of suit ... ... ... A 103 N 1 

(n) Whero wife makes definite and unambiguous demand 

for dower ... . . ... .. A 103 N 5 

(f) Wife, whether must make demand for dowei befoie institu- 

tion of suit ... ... ... ... A 103 N 5 

Liability of husband, nature of — Husband, if trustee for dower ... S 10 N 11 

• -Meaning of, in Mahomedan law ... ... ... A 103 K 1 

—Prompt dower — What is ... ... ... ... A 103 N 1 
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Dower — ( Contd.) 

Suit for lecovery 

(a) Limitation — Starting point — Suit by heirs of wife 

(b) Suit based on registered deed— Limitation ... ... 

Drink 

— — Price of — Suit for — Limitation 

Easement 

Acquisition of 

(a) By custom 

(b) By dedication 

(c) By prescription 

(i) Nature of user to amount to acquisition... 

( 11 ) Principle underlying ... ... ... 

(cl) Conditions 

(e) Co-owners — One co-owner of immovable property, if can as 

such acquire easement for beneficial enjoyment of such pro- 
perty 

(f) 17 ; ! -«* 

Property in possession of tenant or other person with 
limited right — Easement, if can be acquired m respect 
of it 

(g) Easemont cannot be acquired when there lias been no user 

at all 

r (h) Easement claimed against Government — Pioperty over 
which right is claimed should belong to Government at the 
date the easement is claimed and sued 

(i) Easement claimed by prescription against Government — 60 

years’ user necessary ... ... * ... 

(j) Easement to spread branches or roots of a tree on the neigh- 

bour’s land without liability to cut — Whether can be 
claimed ... ... ... ... ... 

(k) Enjoyment as an easement 

(0 Acts done by person claiming easement only referable 
to a purported character of owner — Whether cansus- 
1 tain subsequent claim for easement in respect of pro- 

1 petty ... ... ... ... 

(n) Mere fact that in litigation claimant puts forward 
claim of ownership which is found to be not proved — 
Whether conclusive as to whether right 'was enjoyed 
as easement ... — 

(m) Ownership of property vesting jointly in several per- 
sons — Each exclusively enjoying some portion which 
is undivided from the rest — One of them, if can 
acquire right of easement over plot held exclusively 
by other cosharers 

(iv) Unity of possession or ownership in the same poison 
of both the tenements — Enjoyment as easement dur- 
ing the period of unity, if possible 

(1) Enjoyment as of right 

(i) Constant interruptions e>en if net acquiesced in for a 
year — Whether shows that enjoyment was not as of 
right 


A 116 N 13 
A 116 N 13 

A 8 

S 2 Cl 2 N 4 
S 2 Cl 5 N 4 

S26N3 

S26N3 

S2G 

S26N5 
S 26 N 16 

S 26 N 16 
. S 26 N H 

S 26 K 16 
S 26 N 16 

S 26 N 15 

S 26 N 12 
S26N12 

S 26 N 1- 

S 26 N 12 
S2GN1* 
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Easement— Acquisition of— Enjoyment as of right — (Con td ) 

(ii) Difference between Indian and English law as regards 

this requirement ... ... ... S 26 N 13 

(m) Enjoyment begun as of right— Mere interruption for 

less than a year — Whether affects it ... ... S 26 N 13 

(iv) Enjoyment in such a manner as not to involve the 

admission of any obstructive right in the owner of 
the servient tenement — Whcthei enjoyment as of 
right ... .. ... ... S 26 N 13 

(v) Enjoyment must be an adverse exercise of a growing 

right against servient tenement ... ... S 26 N 13 

(vi) Meaning of ... ... ... ... S 26 N 13 

(vii) Permissive user, if user as of right ... ... S 26 N 13 

(viii) Proof of long open user — Presumption that it ha9 

been as of right, if arises ... ... ... S 26 N 13 

(ix) Test to determine if onjoyment is as of right ... S 26 N 13 

(x) User mnst be in the assertion of right as if claimant 

was true owner of the right ... ... S 26 N 13 

(m) Enjoyment for 20 years 

(i) Actual user within two years next before institution of 

suit — .Whether necessary . . ... ... S 26 N 16 

(ii) Alteration of easement during course of enjoyment 

imposing additional or new burden on servient tene- 
ment — Fresh period of 20 years' enjoyment is neces- 
sary to acquire right ... . . ... S 26 N 16 

(ill) Computation of period— Property held under or by 
virtue of any interost for life or any term of years 
exceeding three years from the granting thereof ... S 27 

(n) Dominant owner in enjoyment for less than 20 yeais 

— Whether gives lnm sufficient interest as against 
trespassers to maintain suit against them for relief ... & 2G N 16 

(v) Hindu widow m enjoyment of servient tenement — 

Exclusion of period in favour of rovcrsioner — When 

available ... ... ... . S 27 

(vi) Period roust end within two years before institution of 

suit ... . . . . ... S 2G N 15 

(vii) Persons successively in possession of dominant tene- 

ment — Periods, if can bo tacked to make up statutory 
period ... ... ... ... S 26 N 15 

(viii) Bcquirement of 20 years’ user not applicable to case- 

monts that may be acquired by contract or custom ... S 2G N 15 

(ix) Right to oasement, if indefeasibly established by 

enjoyment for less than 20 years ... ... S 2G N 15 

(x) Same easement must have been enjoyed for the period . S 2C N 15 

(xi) Same person need not have enjoyed easement for the 

whole of the 20 years ( ... ... . . $ 26 N 15 

(xii) Without interruption — “Interrpution” — Meaning of... S 26 

(n) Enjoymont without interruption 

’* * f w S 26 N 14 

S 26 N 14 

’ . % ... S2GN 14 

(iv) Discontinuance of enjoyment — When amounts to in. 

terruption ... ... ... ... S 26 N 14 
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Easement -'Acquisition of— Enjoyment without interruption— (Conti.) 

(v) Dominant owner himself creating obstruction of per- 

manent character — Act, if amounts to abandonment of 
right 

(vi) Evidence of protest unaccompanied by actual obstruc- 

tion — Whether sufficient to support plea of interrup- 
tion ... ... ... ... 

(vii) Exercise of right need not be continuous.. , ... 

(viii) Interruption — What amounts to 

(ix) Interruption, if confined to case oE intermediate 

obstructions in the course of period of enjoyment for 
20 years 

(x) Interruption at the end of period of 20 years — Effect 

of ... 

(xi) Light and air — Dominant tenement burnt down and 

rebuilt with windows corresponding to old windows 
— Temporary discontinuance of enj'oyment, if an 
interruption 

(xii) Mere non-user, if can show that right ha3 been 

abandoned ... ... ... ... 

(xiii) Mere non-user of an easement for a time — Whether 
an interruption of the enjoyment 

(xiv) Non-user — When indicates intentional abandonment 

of right 

(xv) Non-user caused by obstruction of person other than 

claimant himself — Whether amounts to interruption: 

(xvi) Non-user of right — When amounts to an interruption: 

(xvii) Non-user to amount to interruption must have effect 

of a prevention of the user by some person acting 
adversely to claimant 

(xviii) Proof of circumstances merely negativing assent on the 
part of servient owner to enjoyment of easement 
claimed — Whether sufficient to support plea of 
interruption ... ... ... 

(o) Exclusion of period in favour of reversioner of servient 

tenement 

(0 Claim should be contested within 3 years next after 
termination of term or interest, to claim deduction... 

(ii) Owner not determining tenancy at expiry of term and 
allowing tenant to hold over — Whether affects ques- 
tion of exclusion 

(p) Filing of the suit enables easement to be acquired 

(q) Grant, if can bo presumed from long user independent of the 

Limitation Act ... ... ... 

(r) Grant or other legal origin of easement, if can be presumed 

from long user ... ... 

(s) History of the law of acquisition of easements in India 

(t) Interruption of enjoyment — User prior to interruption 

Whether can be added on to period subsequent to interrup- 

t,0n — . - r. "‘cn Cl 5 Nil 

(u) Limited easement, if can bo acquired by prescription ^ g 

(v) Long user— Whether by itself creates right of easement ... 


S 26 N U 


S 26 N 14 
S 26 N 14 
S 26 N 14 


S 26 N 14 
S 26 N 14 

S 26 N 14 
S 26 N 14 
S 26 N H 
S 26 N 14 

S 26 N 14 
S 26 N It 

S 26 N 14 


S 26 N 14 


S 27 N 1 


S27NI 
S 26 N 15 

S 26 N 4 

S26N 4 
S 26 N 1 


S 26 N 15 
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Easement— Acquisition of— (Contd.) 

(w) Long user by grantee or covenantee openly and peaceably 

and without fear of interruption — Whether gives rise to 
presumption of grant or covenant ... 

(x) Modes of acquisition other than by prescription not barred... 

(y) No absolute right can be acquired until right is brought in 

question in some suit... ... ... 

(z) Open enjoyment 

(i) Actual knowledge on the part of servient owner of 
right enjoyed by dominant owner — Whether neces- 


sary ... 

(n) Enjoyment must be of a nature from which a pre- 
sumption, that the owner had knowledge and had 
acquiesced in the right, might be drawn ... 

(lii) Enjoyment which cannot be prevented — Whether 
raises presumption of consent or acquiescence . . 

(iv) "Openly" in S. 26 — Meaning of ... 

(v) Principle of requirement that enjoyment should be 

open ... ... ... 

(vi) Season of the requirement that user must be open ... 
(z 1 ) Peaceable enjoyment — Mere protest, if renders the enjoy- 
ment otherwise than peaceable ... 

(z 1 ) “Peaceably" in S 26 — Meaning of 
(z 3 ) Penod of 20 years — How to be computed 
(z 4 ) Prescription 

(z s ) Property over which right is claimed belonging to the Crown 
— Enjoyment should be for GO years 
(z®) Provisions for — Whether applicable to easements against 
Government 

(z 7 ) Right in respect of sweeper’s passage, if can bo acquired ... 

(z 8 ) Right of fishery as profit a prendre , if can bo acquired 

(z 9 ) Right of pasturage, if can be acquired 

(z 10 ) Right of privacy, if can bo acquired as easement 

(z 11 ) Right of support, if can be acquired 

(z ,J ) Right of way 

(i) Enjoyment without interruption — Right of way be- 
tween fixed terminn — Servient owner pointing out 
different pathway — Whether amounts to interruption 
of easement ... ... ... 

{w) PeacwAAft aufi open enyc$metA wa easement, ti» oi 
right, without interruption and for 20 years — Right is 
acquired 

(ui) Suit for obstructing right of way — Defendants admit- 
ting obstruction but denying right of way — Proof by 
plaintiff that right was peaceably and openly enjoyed 
as an easement, as of right and without interruption 
— Right of plaintiff to judgment . . 

(iv) Whether can ho acquired partly by grant and partly 
by prescription 


asement .. 
e acquired 
3 acquired 
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S26N4 
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S 26 N 11 
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S 26 N 10 
S 26 
S26N 3 

S 26 
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(z 17 ) Right to discharge smoke over another’s land, if can be 
acquired ... ... ... ... ... 

(z 18 ) Right Jo dry tobacco on adjacent land, if can be acquired ... 
(z 19 ) Right to exercise a noxious or injurious or offensive occupa- 
tion, if can be acquired 

(z t0 ) Right to fish without stint .and for commercial purposes 
which might lead to destruction of subject-matter — Whe- 
ther can be acquired as easement ... ! 

(z 51 ) Right to go on another's land to gather fruits falling there, 
if can be acquired , 

(z !J ) Right to hold musical festival on particular lapd, if can bo 
acquired ... 

(z !3 ) Right to keep a bund at a particular height, if can be 
acquired ... ... ... ... ... 

(z 21 ) Right to light and air, if can be acquired ... .... 

(z 2S ) Right to promiscuous use of the whole propei ty by driving 
cattle over it in all directions — Whethei can be acquired as 
easement... ... ... ... . ... 

(z 26 ) Right to rear fish in another’s tank, if can bo acquired ... 
(z 27 ) Right to stack manure on a certain plot, if can be acquired : 
(z 28 ) Right to throw back surface water and keep it standing on 
another's land, i! can be acquired 
(z 29 ) Right to transplant growing rice plants from another’s land 
to one’s own land, if can be acquired ... 

(z 30 ) Right to use land for storing, if can be acquired 
(z 37 ) Right to use of water, if can be acquired 
(z 32 ) Right to user of watercourse, if can be acquired 
(z 33 ) Right to user of way, if can bo acquired . 

(z M ) Right to watercourse — Peaceable and open enjoyment as 
easement, as of right, without interruption for 20 years— 
Right is acquired 

(z 3a ) Right to watercourse or to use of any water — Whether can 
be acquired by prescription ... ... 

(z 36 ) Right -which will destroy ordinary user of property by owner 
— Whether can be acquired as easement 
(z 37 ) Right which would xirevent servient owner from making 
ordinary use of his property — Whether can be acquired 

as easement ... 

(z 3S ) Same easement 

(1) Easement for allowing sweepers to walk and clean 
privy a certain number of times a year — Rule requir- 
ing cleansing of privy daily — Easement if altered ... 

(u) Growing tree cannot be enjoyed as same easement for 

any length of time 

(lii) Light received through new apertures, same or substan- 

tial part of light leceived through old windows 
Easement, if alterod ... ... , 

(iv) Question whether sarno casement has been enjoyed 
during a particular period, is one of fact . 

(v) Samo channel used to take water from tank — IJater 

taken through different openings — Easement, if dif- 
ferent ... ... ... 
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S 2 Cl 5 N 9 


S 2 Cl 5 N 6 
S 2 Cl 5 U 9 
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Easement— Acquisition of — Same easement— (Confci.,) 

(vi) Terminu of way fixed — Servient owner pointing out 

route from time to time — Easement, if altered ... S 26 N 15 
(z 30 ) Suit for obstructing right of way — Plaintiff showing that 
right was peaceably and openly enjoyed by him for 20 years 
— Defendant proving that plaintiff on one occasion during 
the 20 years asked his leave to enjoy the right — Suit should 
bedismissed ... ... ... ... S 2$ 

(z 40 ) Whether can be acquired by fluctuating body, by custom ... S 2 Cl 5 N $ 
(z 41 ) Whether can be acquired either by owner of tenement or on 

his behalf by person in possession thereof ... ... S 25 N 5 

(z 4S ) Who can acquire ... ... ... ... S 26 N 5 

(i) Permanent tenure-lioldor, if can acquire easement 

against the owner or anothei permanent tenure- holder: S 26 N 13 

(ll) Tenant, if can acquire easement for his own benefit as 

against landlord ... ... ... S26N13 

(Hi) Tenant of owner — Whether can acquire easement for 

benefit of dominant tenement in his possession ... S 26 N 5 

Affiinntive and negative easements — Distinction between ... S 26 N 11 

Alteiatioo of 

(a) Building of new windows not receiving the same cones of 

light as wore received by old windows — Easement can only 
be acquired by 20 years’ enjoyment of light through now 
windows .. ... ... ... ... S 26 N 15 

(b) Easement of support — Increase in burden— Suit as to — Limi- 

tation ... ... . ... ... A 32 N 2 

<(c) Owner of dominant tenement, if can by alteration increase 

his right ... .. ... ... S 26 N 15 

"Any othei easement" in S 26 — Moaning of ... ... S 26 N 9 

Classes of 

(a) Affiimative and negative easements, what are ... . .S 2 Cl 5 N 11 

(b) Apparent and non-apparent easements, what are ...S 2 Cl 5 N li 

(c) Continuous and discontinuous easements, what are ...S 2 Cl 5 N 11 

(d) Permanent and limited easements, what are ... ...S 2 Cl 5 N 11 

Customary easement — Acquisition — 20 years’ user not necessary ... ■ S 26 N 15 

Definition is wider than in Easements Act ... ... S 2 Cl 5 N I 

Disturbance of — Suit in respect of, when maintainable ...S 2 Cl 5 N 9a 

Encroachment of — Suit as to — Limitation applicable ... A 32 N 2 

Essentials of ... ... ... ... ... S 26 N 12 

! a) Dominant and servient tenements — Necessity of ... S 2 Cl 5 N 4 

b) Easement must bo for the beneficial enjoyment of the 

dominant tenement ... ... ... ... S 2 Cl 5 N 5 

— — Extont of 

(a) Accustomed user, if determines extent ... ... S 2 Cl 5 N Da 

(b) Air, easement to ... ... ... ...S 2 Cl 5 N 9a 

(c) Light, easement of ... ... ... . S 2 Cl 5 N 9a 

(d) Right of way ... ... .. ...S 2 Cl ON 9a 

(e) Right of way for ono purpose, if can extend to any purpose 

whatever .. ... .... ..S2Cl5N9a 

(f) Right of way, if includes right to carry marriage and funeral 

processions ... ... ... ...S 2 Cl 5 N 9a 

(g) Right to take river* water, if includes right to storage . .S 2 Cl 5 N 9a 
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Easement— Extent of— (Contd.) 
(h) Support, easement of ... 


...S 2 Cl 5 N 9a 


■Extent of applicability of Easements Act and the Limitation Act ... S 26 N 2 
-Extinguishment of — -Unity of title of the dominant and servient 
estates in same person — Whether and when extinguishes ease- 
ment ... ... ... ... ... S 26 N 22 

-If includes all easements recognized by English law ... ... S 2 Cl 5 N 1 

-If includes profits a prendre ... ' ... ... S2C15NJ 

-Law applicable to. in Provinces where Easements Act does not 
apply ... ... ... ... ... S26N2 

-Law governing — Applicability of English law ... ... S 26 N 2 

•License, distinction from ... ... ... ... S 2 Cl 5 N 3 

-Light and air 

(a) Enjoyment as of right without interruption for 20 years 

— Bight is acquired ... ... ... ... 

(b) Fact that light from other sources exists than that which is 

acquired by prescription — Whether answer to suit for 
infringement of prescriptive right to light and air which has 
been established 

(c) Nature of easement right to light and air ... ... 


S 26 N 20 
S26N6 
S26B6 
S36N6 

SS6N6 
S2C15 
S 2 Cl 5 N 2 
S 2 Cl 5 N 4 
„ S2CI5N5 
...S 2 Cl 5 N 10 

(e) Exclusive right to maintain ferry on anothor's property, if p 
easement 


y prescription ... ... 

joyed through aperture in wall— 
Aperture, if should belong to dominant owner 
-Meaning of 


.3 easement: 


„ S 2 Cl 5 N I® 


(f) Ferry, right of, if easement 


r a man’s land, if 


S 3 Cl 5 N 4 

S 2 Cl 5 N 9 
S 2 Cl 6 N 2 

S 2 Cl 6 N 6 

S 2 Cl 5 N 4 


S 2 Cl 6 N 6 

S 2 Cl 5 N 4 

S 2 Cl 5 N 6 
S 2 Cl 5 N 9 


an easement ... ... 

(j) Profit a prendre, if easement ... ... 

(k) Projection of one’s building over the land of another merely 

for ornamentation — Whether easement ... 

(l) Bight in gross, if easement 

(m) Bight must be for beneficial enjoyment of dominant tene- 

ment ... ... ... ... 

(n) Bight of prospect, if easement 

(o) Bight of way independent of its being necessary for bene- 
ficial enjoyment of any dominant tenement — Whether „ 0 g $ 4 

^easement 1 ^ ... ... g 5 Cl 6 N 2 

.** , **' *” S2C15N3 

S 2 Cl 5 N 9 

’ S 2 Cl 5 N 2 

(t) Biparian rights — Bight to tako all the water flowing in a 
natural stream to the exclusion of lower riparian owners 
—Whether easement ... ... ° ** 


(p) Bight to build, if easement 
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Easement — Meaning of — (Contd.) . 

(u) Surface water, right to, if easement ... ... S 2 Cl 5 N 7 

(v) Whether includes all easements recognized by English law . S 2 Cl 5 N 1 

(w) Whether includes profit a prendre whether m gross or 

appurtenant ... ... ... ... S 2 Cl 5 N 1 

• N atural rights, distinction from ... ... ... S 2 Cl 5 N 2 

Nature of 

(a) Easement attaches to one land or building over another land 

and not against persons ... ... ... S 26 N 16- 

(b) Easement, if an interest in immovable property ... S 2 Cl 5 N 10- 

(c) Easement is a specific right ... ... ... S 2 Cl 5 N 7 

(d) Easement is only a fractional right of user ... ... S 2 Cl 5 N fi- 
fe) Owner, if excluded from using his property ... ... S 2 Cl 5 N 6- 

(f) Vesting of right, if only in determinate individuals ... S 2 Cl 5 N 7 

— Nature of right 

(a) Fact that dominant owner is not inconvenienced by obstruc. 

tion — Whether affects right acquired m suit ... S 26 N 20- 

(b) Right to easement established — Dominant owner making 

excessive U9er of it to which user ho has not acquired a 
prescriptive right — Servient owner can obstruct and pre. 
vent excessive user but not rightful usei . . ... S 26 N 20- 

(c) Right to easement established in suit — Right becomes abso- 

lute and indefeasible ... ... ... S 26 N 20 

(d) Whether right to use property for specific purpose ... A 32 N 2 

—Ownership of, acquisition by possession ... ... Preamble 

—Plea of 

(a) Alternative claim to ownership of servient tenement and to 

easement thereon — Whether can be set up by a party ... S 26 N 17 

(b) Claim to easement by prescription — Whether can be con- 

verted by Court into one by custom . ... S 26 N 17 

(c) Claimant can only claim that his right should not be 

encroached upon ... ... .. ... B 26 N 17 

(d) If can be taken for the first time in second appeal . . S 26 N 17 

(e) Plea that party has been using water from a particular 

source from timo immemorial — Whether amounts to setting 

up plea of an casement ... ... ... S 26 N 17 

(f) Suit by owner of servient tenement for redress within 20 

years — Claimant to casement, if can rely on plea of pres- 
cription in answer ... ... ... ... S 26 N 35- 

(g) Suit merely to establish right of ownership to property — 

Court, if can enter rnto and decide right to an easement 
over such property ... ... ... ... S 2G N 17 

(li) Whether can be taken at any stage of the suit ... S 20 N 17 

Prescriptive right allowed by Act — Custom to the effect that no 

such right shall be acquired is not admissible ... ... S 26 N 21 

— ' Presumption— Long open user of right proved — Presumption that 

user was as of right — Whether arises ... ... S 26 N 18 

Proof of 

(a) Obstruction proved to have taken place — Onus is on person 

obstructed to show that he did not submit to or acquiesce 

in it ... ... ... ... ... S 26 N 18 

(b) Onus is on claimant to establish all points necessary to 

establish easement ... ... ... ... S 26 N IB- 
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-Easement — (Contd.) 

Provisions as to, in Act — Whether apply to cases arising in terri- 
tories to which Easements Act may for the time being extend : 

Revival of — Easement extinguished by union of dominant and 

servient tenements in one owner — When can bo revived 
Right of way 

(a) Acquisition of — Actual user without interruption, if neces- 

sary 

(b) Classes of rights of way 

(c) Person establishing right of way over another’s land to go to 

a plot — Fact that he has another way by which he can go 
to the same plot — Whether affects his right to enjoy ease- 
ment established 

(d) Right for passage of boats — Whether analogous to right of 


S 29 
S 26 N 22 

S 26 N 11 

S26N7 

S 26 N 20 
S 26 N 7 


(e) Whether can be acquired partly by grant and partly by 
prescription ... ... 

Right to watercourse 

(a) Artificial watercourse— Right to flow or use of water must 

rest on some grant or arrangement proved or presumed ... 

(b) Artificial watercourse found to have beeu for temporary 

purpose and liable to variation — Grant of easement cannot 
be presumed from long enjoyment 

(c) Artificial watorcourso intended to be a permanent one — 

Right to use of water can be acquired by prescription 

(d) Whether can be acquired by prescription 

Rights recognized as, what aie ... ... < ... 

Rights that can be acquired as easements — Right to cause river- 

water to flow across dominant tenement for irrigation by means 
of embankment erected on dominant tenement 

-Servitudes— Origin of 

Servitudes under Roman Law 

Suit for — Period of 20 years should end within two years next 

before institution of suit ... ... ... 

Suit in respect of 

(a) Benamidar for dominant owner — Whether can sue for 

removal of obstruction to access to light and air to domi- 
nant tenement 

(b) Parties to suit ... ... ... ••• 

(c) Suit for declaration of right to an easement — All owners of 

servient tenement should be made defendants 

(d) Suit to remove obstruction created by one of the owners oE 

the servient tenement — Other ownera are not necessary 


parties ... ... ... ... _ 

(e) Water carried by drain on another’s land going to third party s 
land — Claimant, if can sue third party to allow the wator 
to flow to third party’s land ... ... 

Suspension of — Ono estate held in fee and the other for a term of 

years — Unity of possession only suspends easement during the 
time of such unity ... ... ... v 

-Unity of title or possession of dominant and servient estates in 

samo person — Effect 
-Easements Act 

Easement under, what is ... ... ... ••• 


S 26 K 1 


S 26 N 8 


S 26 N 8 

S26N8 
S 26 N 8 
S 2 Cl 5 N 8 


S26X8 
S26N1 
S 2 Cl 5 K 1 

S 26 


S 26 N 12 

S 26 K 12 

S 26 N I® 
S 26 N 12 
S 26 N 19 


S 26 K 22 
S 26 S 22 
S 2 Cl 6 N 1 
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Easements Ret — (Contd ) 

■ ■ - P rovinces in which Easements Act does not apply — Law regulat- 
ing easement — -What is ... ... ... ... S 26 N 2 

Section 7 — Natural rights, instances of ... ... ... S 2 Cl 5 N 2 

Section 15 — "Peaceable enjoyment” — Meaning of ... . . S 26 N 10 

Territories to which Easements Act may for the time being extend 

— Cases arising in — Provisions as to easement in Limitation Act 
do not apply ... ... ... i ... ... S 29 

Ejectment 

Suit for ejecting mortgagor to whom moitgagee has leased back 

mortgaged property — Limitation ... ... ... A 135 N 2 

. Suit for ejectment by private person against another in respect of 

specified field which has been recorded as part of thoroughfare and 
shamtlat-e-dch — Limitation ... ... ... A 14G-A N 3 

Suit for ejectment of tenant 

(a) Defendant setting up permanent tenancy — Burden of jiroof A 139 N 17 

(b) On ground of misuse of land — Suit undei Bengal Tenancy 

Act, S 155— Limitation . . ... ... A 143 N 2 

(c) Suit framed m tort — Limitation . . . . . . A 143 N 2 

Suit foi ejectment of transfeiee and restoiation of pioperty to 

trustee, whether suit for possession within Art 134 A 134 N 3 

Suit for ejectment on ground that defendant is tenant-at-will— Suit, 

whether one for correction of entry in Record of Rights ... A 120 N 50 

Suit for ejectment or jiossessiou and suit for rent — Whether on 

same cause of action for purposes of S 14 ... ... S 14 N 18 

Suit in Reienue Court for ejectment of defendants as tenants 

— Suit in Civil Court for ejecting them as trespasser — Whether 
on same cause of action for purposes of S 14 ... . . S 14 N 18 

Encroachment 

By tenant on another property of landloid — Tenant, whethei can 

acquire by prescription same lights as he had ovei land originally 

demised .. ... ... ... ... A 139 N 19 

On jiublic way — Suit for remo\al — Limitation ... ... A 120 N 10 

On reserved land — Suit for removal — Limitation ... ... A 120 N 10 

Endowment 

• Religious endowment 

(aa) Adverse possession — See under Adverse possession 

(a) Debutter estate made party but not properly represented 

— Amendment adding pioper representative — Whether 

addition of new jiarty within S 22 . . ... S 22 N G 

(a 1 ) Exclusion of shebait from endowed pioj>erty can amount to 

exclusion of idol from it . A 142 A 144 N 49 

(b) Manager of 

(i) If trustee m the oyo of law .. ... .. S 10 N 9 

(u) Is only custodian of institution A 142 A 144 N 49 

(c) Math — Titlo by adxcrse possession, if can be obtained against 

math ... . . . . . ... S 23 N 4 

(c 1 ) Offico of manager — Alienation of, by manager is void ab 

tmtio ... . ' A 142 A 144 N 49 

(d) Property comprised in Hindu. Buddhist or Muhammadan 

religious or charitabto endowment — Whether property 
vested in trust for a specific trust 


S 10 N 25 
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S 10 N 10 
S 2 Cl 8 N 6 


Endowment— Religions endowment— (Contd.) 

(e) Property comprised in religious or charitable endowment, 

whether property vested in trust for specific purpose 

(f) Property purchased in name of Hindu idol from funds belong. 

ing to purchaser — Purchaser, if under obligation to hold 
property for benefit of idol 

(g) Shebaits — Devolution of right to sue 

(g 1 ) Suit against alienee of property without consideration from 

manager, for possession— No limitation ... A 142 A 144 N 49 

(h) Suit by manager — Limitation ... ... A 149 N o 

(i) Suit by manager of endowment to recover possession of im- 

movable property transferred by previous manager for 
valuable consideration — Limitation — Starting point ... 

A 134-ABC N5AN2 

(}) Suit by manager of endowment to recover possession of 

moveable property sold by previous manager for valuable M _ 

consideration ... ... ... A 134 -ABC 

(k) Suit by worshippers against archakas of temple for declara- 

tion that lease by them of hundial collections was invalid 
— Subsequent suit by trustee against same defendants for 
recovery of collections taken by them — Period of pendency 
of former suit cannot be excluded in computing limitation .... 

for latter suit ... ... ... — " 

(l) Suit to set aside transfer of immovable property by manager ^ ^ 

of endowment for valuable consideration — Limitation ... A 134-AD 
(l 1 ) Transfer of property by manager— Succeeding manager Wll l „ ,g 

not get fresh starting point . . ... A 142 &. 

(I s ) Transfer of property by manager as owner 

(i) Time runs against institution from date of transfer . . w tn 

... ... ... ... A 142 A. ***£*£ 

(ii) Transfer void ab initio ... ... A 142 A 14 

(l 3 ) Transfer of property by manager as such — Transfer valid 

till set aside or till death, resignation or removal of traM- m n 49 
feror ... ... ... ... A 142 A- 

(1‘) Transfer of property by manager, without legal necessity— 144 N 49 
Transfer not void ab initio ... ... _ A 142 A 

(I s ) Transferee from manager — Suit against, for possession— 144 N 49 
Limitation — Starting point ... ... A 142 A 

(m) Trustee of Hindu religious institution — Suit for recovery of 

trust property from stranger — Limitation commencing to 
run during lifetime of one trustee — Another trustee succeed, 
ing to office — Presh start of limitation, if available 

(n) Vaht vatdars of Parsi Anjuman • — Whether trustees for a 

specific purpose ... ... ... 

—Religious institution ^ ^ ^ ^g 

(a) Cannot bo regarded as perpetual minor ... _ A 142 

(b) Of Hindus, Muhammadans or Buddhists — Recognition oh &s ^ ^ ^g 

juridical person capable of holding property A *■ 

—Religious or charitable endowment 

(a) Alienation of immovable property by manager — Suit for _ jj g 

setting aside — Limitation ... ... A 1,3 

(b) Alienation of moveable property by mana; 

aside — Limitation ... , 


$ 10 N 27 
S 10 N 26 


nger— Smtfor AB0 K 3 



General Index 


2797 


Endowment— Religious or charitable endowment— (Contd.) 

(c) Alienee of property — Whether acquires prescriptive title, 

after penod of limitation for suit to recover possession 

from alienee ... ... . ... A 134-ABC N 10 

(d) Hindu, Muhammadan or Buddhist religious or charitable 

endowment — Property of — Whether alienable A 134-ABC N 2 

(e) Manager of — Who is, within Arts. 134-Band C... A 134. ABC N 6 

(f) Property comprised in — Whether property vested in trust 

‘ for specific purpose ... ... ... ... S 10 

(g) Property comprised in Hindu, Muhammadan or Buddhist 

charitable or religious endowment, whether property con- 

veyed or bequeathed in trnst within Art. 134 .. ... A 134 N 5 

(h) Sale of moveable property, by manager — Setting aside 

— Suit for — Limitation ... ... ... A 48.B 

(0 Suit by manager 

(i) For recovery of possession of immovable property 
transferred by previous manager — Alienee, whether 
acquires title by prescription if suit by manager is 
not brought within proscribed period ... A 134-ABC N 10 

(u) For recovery of possession of immovable property 

transferred by previous manager — Limitation — Start- 
ing point ... ... ... A 134-ABC N 9 

(lii) Suit by committee of management appointed by Court 
— Suit, whether by manager within Arts. 134-B and C 

...A 134-ABC N 6 

(iv) Suit by person in possession of property for recovery 
thereof for benefit of institution — Suit, whether one 
by manager within Arts. 134-B and C ... A 134-ABC N G 

(v) To recover possession of immovable property trans- 

ferred by previous manager — Limitation — Starting 
point — Where transfei is ab tmlto void ... A 134-ABC N 7 

(vi) To recover possession of immovable property transfer- 
red by pievtous manager, against auction-purchaser — 

Where property is sold in execution of decree against 
manager — Limitation — Starting point ... A 134-ABC N 8 

(]) Suit by person inteiested to endowment for declaration that 
alienation by manager of endowment is invalid and for 
ejectment of transferee and restoration of property to manager 
— Limitation ... . . ... A 134-ABC N 4 

(k) Suit in respect of property — Limitation — Arts 134-A, 

134-B, 134-C, — Retrospective effect of . . A 134-ABC N 3 

(l) Transfei of property by manager for valuable consideration 

— Suit for rocovory by succeeding manager — Limitation — 

Starting point ... ... ... ... A 134 X 5 

Enforcement 

And execution — Distinction between ... ... ... A 1S3 N 4 

English law 

If binding on Indian Courts . . . . ... Preamble N 1G 

Principles of, applicability to Indian codified law ... Preamble N 16 

English Prescription Act 

User for a particular period — Whether creates by its own force a 

right which was non-existent 


S 2G X 3 
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Equity of redemption — See under Redemption — Equity of. 

Estate 

Entire estate — Meaning of ... ... ... ... 

Evidence 

—Admissibility — Dtffclaration of intention by author of instrument 
— Whether admissible for construing the instrument 

Dates endorsed on cei tided copies — Evidentiary value of 

Perjured evidonce — Decree obtained by, whether can bo set aside... 

Secondary evidence of contents of acknowledgment — Admissibility 

Evidence Act 

Section 23 — Acknowledgment of liability contained in letter 

marked ‘without prejudice’ — Admissibility of 
Seotion 90 — Presumption under — Applicability to documents con- 
taining acknowledgment of liability ... ... ... 

Section 91 — Acknowledgment relied on for saving limitation — 

Whether “matter required by law to be reduced to the form of a 
document” within S. 91 ... ... ... > 

Section 92 — Prohibition under — Whether applies to unilateral 

documents like acknowledgments of liability 

Section 124 — Application made in. official confidence — Production 

of, if can be compelled by Court to prove acknowledgment by 
applicant 

Exclusion of time 

Application for execution — Exclusion under other Acts — Illustra- 
tions 

Day from which period of limitation is to be reckoned to be 

excluded 

Exclusion of day of pronouncing judgment 

(a) Pate of judgment duly communicated to pleader — Pleader 

and party not present on date — Limitation for appeal, 
when commences ... ... ... ••• 

(b) Judge signing judgment but not jironouncing it — Party 

coming to know of fact of signing of judgment on subsequent 
date — Latter date is date of pronouncing judgment 

(c) Such day happening to be a holiday — Day must be excluded : 
Exclusion of time for copies 

(a) Appeal from judgment on review — Copy of original judgment 

subject-matter of review application — Time requisite for 
obtaining — Whether can be deducted in computing period 
of limitation for appeal 

(b) Appeal from orders — Time spent in obtaining not only fair 

order but also' the final order to be excluded ... 

(c) Application accompanied by insufficient deposit — Copying 

department not calling for applicant and giving information 
— Time during which copy could not be prepared due to 
deficiency — Whether can bo reckoned against applicant ... 

(d) Application bearing necessary court-fee stamp and addressed 

to proper officer — Time necessary for ascertaining cost of 
preparing copy — Whether time requisite for obtaining copy* 

(e) Application for copies — Supply of folios before they arc called 

for by Court — Effect of, in computing time requisite for 
obtaining copy ... ... ... ••• 


A 121 N 4 

S 19 N 33 
S 12 N 34 
A 95 N 6 

S 19 N 39 

S 19 N 66 
S 19 N 68 

S 19 N 40 
S19N41 

S 19 N 70 

S15N5 

S 12 


S12N6 


g 12 N 6 
S12N0 


S 12 N 27 

S 12 N 35 

S 12 S l* 
S 12 N G 

S 12 N 16 
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Exclusion of time— Exclusion of time for copies— (Contd.) 

(f) Application for copies by post — Date from which exclusion 

can be claimed ... ... ... ... S12N9- 

(g) Application for copies, if should have been made by party 

himself in person for benefit of exclusion ... . . S 12 N 9 

(h) Application for copies made on day on which judgment is 

pronounced — That day, if can be excluded twice over ... S 12 N 21 

(l) Application for copies of judgment and decree — Decree not 

signed and hence application so far as decree is concerned 
returned — Subsequent application — First application, if to 
be treated as pending — Time from its date, if can be 
excluded ... ... ... ... ... S 12 N 25 

(j) Application for copies struck off and subsequently revived — 

Computation of period to be made as if the application, had 

’ ' . ... ... S 12 N 17 

. ipartment render- 

• - not to be counted 

... S 12 N 22 

VU Application tor leave to appeal to Privy Council — Time 
requisite for obtaining copies of judgment and decree— 

Whether can be excluded m computing period of limitation' S 12 N 28 

(m) Copies obtained by another ratty or by stranger — Exclusion 

of time spent in obtaining — Whether can be claimed . . S 12 N 9 

(n) Copies of judgment and decree — Time taken to obtain— 

Whether must be deducted though such copies need not, 
according to rules of the High Court, accompany memo of 
appeal ... ... ... ... ... S 12 N 7 

(o) Copies of judgment and decree apjilied for on same day — 

Applicant, if can add on to the longer period any timo 
within the ter mmii of the longer penod ... S 12 N 13 

, (p) Copies of judgment and decree obtained but not available for 

being filed — \nothei application for copies made and 
appeal filed with copies so obtained— Time requisite to 
obtain which copy to be excluded . . . S 12 N 20 

(q) Copy, if should have been obtained for the purpose of the 

appeal or application in question . . ... ... S 12 N 9 

(r) Copy of judgment giving all necessary information — Right to 

exclude time taken in obtainmg copy of decree also ... S 12 N 7 

(s) Court closing for vacation several days after delivery of judg- 

ment — Limitation for appeal expiring during holidays — 

Copy application filed on re-opening day — Appeal filed on 

receiving copies — Appeal, if barred . . ... S 12 N 24 

(t) Criminal Appeal — Time taken to obtain copies of diary 

orders filed with appeal — Whether can be excluded in com- 
paring limitation for appeal ... ... ... S 12 N 32 

(u) Criminal appeal by person in jail — Time taken up in 

forwarding applications for copies by officer in charge of 
jail on behalf of appellant and in transmission of such 
copies to jail — Whether to be excluded . ... S 12 N 32 

(v) Criminal appeal or application for leave to appeal— 1 Time 

taken for necessary copies to be excluded ... ... S 12 N 32 

(w) Day of application for copy and day on which copy is notified 

as ready, to be excluded ... ... ... S 12 N 10a- 
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Equity of redemption — See under Redemption — Equity of. 

Estate 

Entire estate — ■'Meaning of ... 

Evidence 

Admissibility — Declaration of intention by author of instrument 

— Whether admissible for construing the instrument 

Dates endorsed on ceitified copies — Evidentiary value of 

Perjured evidence — -Decree obtained by, whether can be set aside... 

Secondary evidence of contents of acknowledgment — Admissibility 

of . - 

Evidence Act 

Section 23 — Acknowledgment of liability contained in letter 

marked ‘without prejudice’ — Admissibility of ... ... 

Section 90 — Presumption under — Applicability to documents con- 

— ' -on for saving limitation — 

o be reduced to the form of a 

document” within S. 91 ... ... 

Section 92 — Prohibition under — Whether applies to unilateral 

documents like acknowledgments of liability 

Section 124 — Application made in official confidence— Production 

of, if can be compelled by Court to piove acknowledgment by 
applicant ... . ... 

Exclusion of time 

Application for execution — Exclusion under other Acts — Illustra- 
tions 

Day from which period of limitation is to be reckoned to be 

excluded ... . . ... ... 

Exclusion of day of pronouncing judgment 

(a) Date of judgment duly communicated to pleader— -Pleader 

and party not present on date — Limitation for appeal, 
when commences 

(b) Judge signing judgment but not pronouncing it — Party 

coming to know of fact of signing of j’udgment on subsequent 
date — Latter date is date of pronouncing judgment 

(c) Such day happening to be a holiday — Day must be excluded : 
Exclusion of time for copies 

(a) Appeal from judgment on review — Copy of original judgment 

subject-matter of review application — Time requisite for 
obtaining — Whether can be deducted in computing period 
of limitation for appeal 

(b) Appeal from orders — Time spent in obtaining not only fair 

order but also'the final order to be excluded ... 

(c) Application accompanied by insufficient deposit — Copjmg 

department not calling for applicant and giving information 
— Time during which copy could not be prepared due to 
deficiency — Whether can bo reckoned against applicant ... 

(d) Application bearing necessary court-fee Stamp and addressed 

to proper officer — Time necessary for ascertaining cost o; 


A 121 N I 

S 19 N 33 
S 12 N 31 
A 9o N 6 

S 19 N 33 

S 19 N 66 
S 19 N 68 

S 19 N 49 
S 19 N 41 

S 19 N 79 
S 15 N 5 

S 12 

S 19 S 6 


S 12 N 27 
S j2 N 35 

S 12 N U 
S12NU 


obtaining copy 


S 12 N 1° 
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Exclnsioo of time— Exclusion of time for copies— ( Con td.) 

(f) Application for copies by post — Date from which exclusion 

can be claimed ... ... ... ... SI2N9 1 

(g) Application for copies, if should have been made by party 

himself in person for benefit of exclusion ... ... S 12 N 9 

(h) Application for copies made on day on which judgment is 

pronounced — That day, if can be excluded twice over ... S 12 N 21 

( l ) Application for copies of judgment and decree — Decree nob 

signed and bence application so far as decree is concerned 
returned — Subsequent application — First application, if to 
be treated as pending — Time from its date, if can be 
excluded ... ... ... ... ... S 12 N 25 

(j) Application for copies struck off and subsequently revived — 

Computation of period to be made as if the application had 

been subsisting ... . ... ... ... S 12 N 17 

(k) Application for copy mislaid by copying department render- 

ing another application necessary — Delay not to be counted 

against applicant ... ... . . ... S 12 N 22 

(l) Application for leave to appeal to Privy Conncil — Time 

requisite for obtaining copies of judgment and decree — 

Whether can be excluded m computing period of limitation* S 12 N 28 

(m) Copies obtained by another party or by stranger — Exclusion 

of time spent m obtaining — Whether can be claimed ... S 12 N 9 

(n) Copies of judgment and decree— Time taken to obtain — 

Whether must be deducted though such copies need not, 
according to rules of the High Court, accompany memo of 
appeal ... ... . . . ... S 12 N 7 

( 0 ) Copies of judgment and decree applied for on same day — 

Applicant, if can add on to the longer period any time 
within the terminn of the longer period ... S 12 N 13 

, (p) Copies of judgment and decree obtainod but not available for 

being filed — Anothei application for copies made and 
appeal filed with copies so obtained — Time requisite to 
obtain which copy to be excluded . . S 12 N 20 

(q) Copy, if should have beeD obtained for the purpose of the 

appeal or application in question . ... . . S 12 N 9 

(r) Copy of judgment giving all necessary information — Bight to 

. exclude time taken in obtaining copy of decree also ... S 12 N 7 

(s) Court closing for vacation several days after delivery of judg- 

ment — Limitation lor appeal expiring during holidays 

Copy application filed on re-opening day — Appeal fifed on 

receiving copies — Appeal, if barred ... ... S 12 N 21 

(t) Criminal Appeal — Time taken to obtain copies of diary 

orders filed with appeal — Whether can be excluded in com- 
puting limitation for appeal ... ... ... S 12 N 32 

(u) Criminal appeal by person in jail — Time taken up in 

forwarding applications for copies by officer in charge of 
jail on behalf of appellant and in transmission of such 
copies to jail — Whether to bo excluded . ... S 12 N 32 

(v) Criminal appeal or application for leave to appeal — Time 

taken for necessary copies to be excluded ... ... S 12 N 3° 

M Day of application for copy and day on w hich copy is notified 

as ready, to be excluded ... ... ... S 12 N 10a 
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Exclusion of time— Exclusion of time for copies— (Contd.) ' 

(x) Day on which folios are called for and day on which they 

are supplied to be excluded 

(y) Day or days immediately after date of notice for requisite 

folios happening to be holidays — Such days should be 
excluded ... 

(z) Days immediately after date of notice for requisite folios 

happening to be holidajs — Papers to be deposited on re- 
opening day 

(z 1 ) Days immediately after date of notice for requisite folio3 
holidays— Arrangements made for receiving folios during 
holidays and this fact duly notified — Applicant cannot 

(«') 

W) 

copying department — Delay in obtaining copies, if can be 
excluded ... 

(a*) Delay — Time being occupied for obtaining copies of decree 
or judgment — Delay during same period in supplying folios 
in respect of the other document — Whether can be counted 
against appellant ... ... ... 

(z 6 ) Delay caused by defective application for copies — -Period of 
exclusion — When commences ... ... - 

(z 6 ) Delay caused by despatch of copies by post 

(i) Copies asked to be sent by post — Department not 

doing so but only posting notice on notice board that 
• copies are ready — Party taking delivery after waiting 

for a reasonable time— Period between date of copy 
being ready and date of delivery — Whether can be 
deducted 

(ii) Copies despatched to wrong address and returned— 
Copies re-despatched to correct address — Period 
between date of despatch to wrong address and date 
of despatch to correct address to be excluded 

(iii) Period between date on which copy was ready and 
date of despatch — Whether can be excluded ... 

(iv) Time taken in transmission of copies by post cannot 

be excluded ... ... ... ... 

U 7 ) Delay caused by getting order varied and settled — Period, if 

(z 9) . ■ ' ’ ■ ‘ ' . ; 

such copy ... ... ... 

(z 8 ) Delay caused by separate applications for copies of judgment 
and decree— Effect of ... ... ... 

( 2 10 ) Delay in taking delivery — Timo between date on which copy 
is ready and date on which it is actually taken delivery of 
— Whether can he excluded ... ... 

(z 11 ) Delay in taking delivory of copies 

(i) Sunday or holiday succeeding day on which copies are 
ready — Special arrangement known to applicant made 
to deliver copies during holidajs — Deduction of holi- 
day, if can bo claimed ... ... ••• 


S 12 Nil 
S 12 N 14 
S 12 N 14 

S 12 N 14 
S 12 N 12 

S 12 N 12 

S 12 N 14 
S 12 N 12 


S13N18 

S 12 N 13 
S 12 N 18 
S 13 N 18 
S 12 N 25i 

S 12 N 12 
S 12 N 13 

S 12 K 15 

S 13 N 15 
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Exclusion of time— Exclusion of time for copies— Delay in taking delivery of 
copies— (Contd.) 

(n) Sunday or holiday succeeding day on which copies 
ready — Delivery taken next day — Sunday or holiday, 
if can be excluded ... ... ... S 12 N 15 

(in) Under rules of Court copying establishment unable to 
tell exact date on which copies will be ready — Appel- 
lant not guilty of undue delay — -Period between date 
of its being ready and date of taking delivery to be 
excluded ... ... ... ... S 12 N 15 

(z 1 *) Delay in taking delivery of copy — Absence of notice or com- 
munication to party ot dato on which copies ate ready — 

Delay in taking delivery, if can be counted against him ... S 12 N 15 
< z ») Delay necessitated in obtaining copies — When can be 

excused under S. 5 ... ... ... ... S 12 N 8 

■"* <*M) Documents in respect of which exclusion should bo made . S 12 N 8 

•(z 15 ) Exclusion, if can be claimed between signing of decree and 

application for copies ... ... ... S 12 N 25 

(z, 16 ) Exclusion taken m prior mfeuctuous proceedings — Time 
required to obtain copy of order in prior proceeding, if can 
be excluded ... ... ... ... S 14 N 28 

<z w ) Formal and final order not necessary to bo propared— Right 
to deduct time taken for obtaining copy thereof it such 
order is actually prepared ... ... ... S 12 N 7 

(z 18 ) Holidays intervening between dates of judgment and copy 
application — Party prevented from taking the necessary 
steps for obtaining copies — Whether time requisite for 
obtaining copies ... ... ... ... S 12 N 24 

(z 19 ) Interval between judgment and signing of decree 

(l) Court refusing to pass decroo till plaintiff com jvlied 
with certain orders — Date of decree is date of final 
judgment — Time runs from date of passing of decree S 12 N 25 
(u) Whether can bo excluded as timo lequisite without 

regard to date of application for copies ... ... S 12 N 25 

<*») Judgment delivered during holidays — Copy application filed 
not on re-opomng day but some days after re-ojiemng — 

Holidays, if can be regarded as time requisite for obtaining 
copies ... ... ... S 12 N 24 

<z zl ) Judgment dehvored during the timo Court is closed for holi- 
day s — Copy application filed on ro-opemng date — Holidays, 
if can ho regarded as time requisite for obtaining copies .. S 12 N 24 
(z 52 ) Judgment delivered on last day before closing of Court — 

Cop* application made on ro-opening date — Holidays, if to 
bo regarded as timo requisite for obtaining copies ... S 12 N 24 

(z 23 ) No delay caused by applicant after making application — 

Whole period between dato of application and date of copy 
being ready to be excluded ... . ... S 12 N 14 

(z ! ‘) Ono common judgment in two suits — -Two appeals filed 
against such judgment in the two suits — Copy of judgment 
applied for only in ono suit filed with apj»eal on it — Time 


(*«) 


S 12 N 2G 
S 12 N 22 
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Exclusion of time— Exclusion of time for copies — (Cotitd.) 

(z 28 ) Rules of Court requiring application to be accompanied by 
deposit of cash or stamps — Delay in furnishing cash or 
stamps or folios — Effect of 

(z ,? ) F * * ri ' ■ ■ ' i be accompanied by 

accompanied by in- 
after requisition by 

Court — Time requisite for obtaining copy to be computed 
only from date on which deficiency was made np 
(z 23 ) Rules requiring paity to take definite steps to have decree 
drafted 

( 1 ) Mere fact of application being made, whether entitles 
party to deduct all the time elapsing before date of 
copy being ready 

(u) Party delaying in making requisition or guilty of 
laches — Delay, if forms part of time requisite for 
obtaining copies ... ... 

(z 29 ) Suit to contest award of Board of Revenue — Time spent in 
obtaining copy of award, whether can be excluded ... 
(z 30 ) Time between dato of application for copies and date of 
notice of requisition for stamp and folios for copies — Whe- 
ther to be excluded in computing poriod of limitation 
(z 31 ) Time occupied in obtaining copy of award — Whether ex- 
eluded in computing period of limitation for application 
to set aside award ... ... ... - 

(z 3J ) Time occupied in obtaining copy of decree — Whether 
excluded from period of limitation for appeal from decree of 
High Court on Original Side 

(z 33 ) Time occupied in obtaining copy of decree — Whether 
excluded from limitation for application for leave to appeal 
as pauper... 

(z 5 ‘) Time occupied in obtaining copy of decree — Whether 
excluded from limitation for application for leave to appeal 
to Privy Council 

(z 35 ) Time occupied in obtaining copy of judgment — Whether 
excluded from period of limitation for appeal from decreo 
of High Court on Original Side ... 

(z 38 ) Time occupied in obtaining copy of judgment — Whether 
excluded from limitation for application for leave to appeal 
to Privy Council 

(z 57 ) Time occupied in obtaining copy of order — Whether excloded 
from period of limitation for appeal from order of High 
Court on Original Side 

(z 39 ) Time occupied in obtaining copy of order of dismissal Jo r 
default — Whether excluded from limitation for application 
for setting aside dismissal 

(z w ) Time occupied in obtaining copy of report of sale officer— - 
Whether can be excluded from limitation for application to 
set a«ido execution sale 

(z*°) Time requisite .. 

(i) Application made to wrong person— Time spent, i 
can bo considered as time requisite 


S IS N 14 

SIS Sit 

S 19 N 25 

S 12 N 25 
A1N1 

S 12 S 25 

A15SN6 

A 151 N 3 

A 170 H 3 

A 179 N 4 

A 15 1 2* 3 

A 179 N 4 

A 151 N 3 

A 163 S 10 

A 166 S 17 
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Exclusion of time— Exclusion of time for copies— Time requisite— (Contd.) 

(n) Determination — Court, if has discretion — Indulgence 
by way of extension can be granted not under S 12 
but only under S. 5 ... .. ... S 12 N 3G 

(iii) Delay by the office or Court for which appellant is not 

responsible — Whether can be excluded as being time 

requisite ... ... ... ... S 12 N 10 

(iv) Delay caused by appellant’s carelessness or negligence, 

if time requisite ... ... ... S 12 N 10 

(v) Period prior to application for copies cannot bo 

regarded as time requisite ... ... .. S 12 N 24, 25 

(vi) Question what is the time requisite — How to bo deter- 

mined ... . . ... ... S 12 N 10 

(vil) Time requisite, if always the time actually spent in 

securing the copies ... ... ... 8 12 N 10 

(z 41 ) Time requisite for obtaining copies t „ 

(l) Time requisite, what is — Evidentiary value of dates 

endorsed on certified copies ... ... S 12 N 34 

(n) Whether available only m case of appeals, applications - ~ 
for leave to appeal, applications for reviow and appli- - _ 
cations to set aside award ... . ... S 12 N 4 

(ui) Whether should be continuous ... ... S 12 N 24 

(z 4S ) Time requisite m S. 12 — Meaning of ... ... S 12 N 10 

Exclusion of time of defendant's absenco from British India m 

computing limitation for Buit ... ... ... S 13 

Exclusion of time of prior mfructuous proceeding — Failure of prior 

proceeding must he due to defect of jurisdiction or other cause of 

like nature ... ... ... . . S 14 N 25 

Exclusion of time of proceeding bona fide in Court without 

jurisdiction 

(a) Another cml proceeding — Whether includes execution pro- 

ceedings in another suit . . ... ... S 14 N 12 

(b) Anotlior proceeding 

(l) Administration suit — Dona fide prosecution by credi- 
tor of claim under deceased debtor’s promissory noto 
— Whether will he excluded in computing limitation 
for subsequent suit on promissory noto ... ... S 14 N 12 

(n) In S. 14 — Meaning of — Prior proceeding, if must have 

been in a different Court ... . . S 14 N 12 

(iii) Institution of suit against person who is dead boforo 

its institution — Legal representatives impleaded sub- 
sequently— S 14, if applies ... ... S 14 N 12 

(iv) Flaint presented in time subsequently ordered to be 

returned for presentation to proper Court — Case, if 
one of another proceeding or of continuation of prior 
proceeding ... ... ... ... S 14 12 

(v) riaint returned for presentation to proper Court for 

want of jurisdiction — Plaintiff abandoning part of 
claim and presenting it to same Court after limitation 
— Exclusion under S. 14. if can bo claimed ... S 14 N 12 

(vi) Suit for rent in one Court — Suit dismissed on appeal 

on ground that Court had no jurisdiction — Court' 
invested with jurisdiction by that time — Fresh suit 
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Exclusion of time— Exclusion of time of proceeding bona fide in Conrt isitfccct 
jurisdiction — Another proceeding — ( Ccntd.) 

instituted in same Court on same cause of action — 

Plaintiff, if entitled to benefit of S. 14 ... ... S 14 X 13 


(vii) Time taken by creditor in filing proof of a claim in 
Insolvency Court — Whether can be excluded in com- 
puting limitation for suit by him on c laim after 
annulment of adjudication ... 

(c) Application— For the same relief 

(i) Application to have ex parte decree set aside — Appli- 

cation for execution of same decree — Beliefs are 
different 

(ii) Application to obtain execution under preliminary 

decree — Whether for the same relief as subsequent 
application for final decree in suit 

(iii) Application under O. 21 B. 89, Civil P. C. — Belief is 

not same as that claimable under O. 21 B. 90 

(iv) Belief claimed in execution application is different 

from relief for preparation of final decree 

(v) Belief for possession under sale deed — Belief for 

damages or for return of purchase money in default of 
possession — Bsl’flfs are different 

(vi) Relief of possession is different from relief of decla- 

ration 

(vii) Revision from Small Cause Court judgment — Whether 
for different relief from revision from infructuous prior 
appeal from previous decree of Small Cause Court in 
same matter 


S 14 X 12 

S 14 X 19 

S 14 X 19 
S 14 X 19 
S 14 X 19 

S 14 X 19 
S 14 X 19 

S 14 X 19 


(viii) Right to enforce sale and suit to set aside sale — Reliefs 
are different — Right to enforce sale is not suspended : 

(ix) Suit and application to restore suit dismissed for 

default are not for same relief 

(x) Suit for injunction restraining defendant from enter- 

ing property — Subsequent execution application for 
balance of decree amount against same property — 
Reliefs are different 

{d) Applications — Prior proceeding must relate to same relief — 
Prior proceeding, suit for mesne profits on dispossession, fa- 
two years — Subsequent proceeding, application for mesne 
profits for four years inclusive of above two years — Exclu- 
sion under S. 14 will apply only in respect of relief for 
mesne profits for the two years in common ... 

(e) Arbitrator — Proceeding before arbitrator — Arbitrator if 

should exclude time spent in prosecuting in good faith the 
same claim before arbitrator without jurisdiction 

(f) Causes of a like nature in S. 14 — Meaning of — Causes for 

which a withdrawal may bo permitted — Whether causes of 
a like nature with defect of jurisdiction ... 

(g) Circumstances contemplated in S. 24 — Whether may 

taken to constitute ‘sufficient cause’ within S. 5 


s ii s « 

S 11 N 19 
S 1! ^ 19 


S U S 97 


SUN ' 5 


SllS 8 

S 11 >' 5 


(b) Civil proceeding in Conrt 

■fi) Land Beg'stration Deputy Collector acting in matter 
for decision neder Ss. 2d. 29 or 12. Land Bcgistra- 
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Exclusion of time— Exclusion of time of proceeding bona fide in Conrt without 
jurisdiction — Civil proceeding in Court — (Contd.) 

tion Act of Bihar — Whether a Court— Proceeding, if 

civil proceeding ... ... ... S 14 N 13 

(ii) Officer acting in administrative or executive capacity 

— -Whether Court — S. 14, if applies ... ... S 14 N 13 

(iii) Proceedings before arbitrator — Whether civil proceed- 

ings in a Court ... ... ... S 14 N 13 

(iv) Revenue Courts, if Courts under S 14 ... ... S 14 N 13 

(v) Settlement officer or Commissioner of Board of Rove- 

nue in preparing or revising a record of rights — 

Whether a Court dealing with a civil proceeding ... S 14 H 13 
(i) Computation of period to be excluded — Date of institution 

and of termination to be counted ... ... S 14 

(]) Conditions under which exclusion can be claimed ... S 14 

(k) Defect of jurisdiction 

(l) Court having no power to make an order — Whether 

means that it ba9 no jurisdiction in the matter ... S 14 N 23 
(li) Court in which prior proceedings were pending erro- 
neously thinking it had no jurisdiction — S. 14, if 
applies ... ... ... ... S 14 N 25 

(ill) Defect of jurisdiction may be territorial or in relation 

to the subject-matter .. ... ... S 14 N 23 

(iv) Dismissal of execution application for sale on ground 

that no decree under O. 34, R. 6, Civil P. 0., had 

been obtained — Dismissal, if on account of defect of 

jurisdiction ... ... ... ... S 14 N 23 

(v) Prior proceedings dismissed on merits or on ground 

that they wero misconceived — Benefit of S. 14, if 

available ... ... . . S 14 N 22 

(vi) Prior proceeding pending in wrong Court on account 

of mistake of Court— S 14, if applies ... S 14 N 25 

(vn) Prior proceeding, plaint or application in, returned for 

presentation to proper Court — S. 14, if applies ... S 14 N 25 
(viii) That there wero prior proceedings and they went 
against the plaintiff — Whether sufficient for appli- 
cability of S 14 ... ... ... S 14 N 22 

(ix) Want of jurisdiction, if can ariso after institution of 

proceeding ... - - ... ... S 14 N 23 

(x) Whether covers defect due to laches of parties . . S 14 N 23 

(xi) Whether covers such mistakes as presentation and pro- 

" ' S 14 N 23 


proper romedy — Institution of suit — Failure of appeal, 
if duo to a causo of like nature ... ... S 14 N 24 

(ii) Application for transfer of decree— Dismissal on ground 
that it i\as tune-barred and that judgment-debtor 
had no property within the local limits of Court 
which passed the decree — Whether covered by S 14 S 14 N 22 

(m) Decree-holder joining, in execution jietition relief, not 
in conformity with decreo — Cause, it in the nature of 
defect of jurisdiction ... ... ... S 14 N 24 



280D 


General Index 


Exclusion of time — Exclusion of time of proceeding bona fide In Court without 
jurisdiction — Defect of jurisdiction or other cause, etc. — ( Contd.) 

(iv) Dismissal of application for execution on ground that 

it was not in accordance with law — Whether covered 

hyS. 14 ... ... ... S 14 N 33 

(v) Dismissal of suit on ground that plaintiff was negligent 

* — Whether covered by S. 14 ... ... S 14 N 33 

(vi) Dismissal on finding that allegation of discharge of a 

decree sought to bo executed is not proved — Whether 
covered by S. 14 ... ... ... S 14 N 23 

(vii) Dismissal on ground that alleged fraud is not proved 

— Whether covered by S 14 ... ... S 14 N 22 

(viii) Dismissal on ground that plaintiffs not being nearest 


reve'rsioners were not entitled to sue — Whether 
covered by S. 14 

(ix) Dismissal on ground that suit disclosed no cause of 

action — Whether covered by S. 14 

(x) Dismissal on ground that claim in prior proceedings 

was premature — Whether covered by S. 14 

(xi) Error of law — Proceeding by way of suit instead of 

making application for remedy. — Whether cause of a 
like nature 

(xii) Grounds of dismissal not covered by S. 14 — Illustra- 

tions ... ... ... f ... 

(xiii) Inability of Court to decide on lawfulness of plaintiff's 
claim duo to his wrongly framing his action — Whether 
involves cause of a Iiko nature 
(xiv) Misjoindor or non-joinder of person — Whether cause 
of a liko nature 


S 14 N 23 
S 14 N 23 
S 14 N 22 

S 14 N 21 
S 14 N 22 

S 14 N 21 
S 14 N 26 


(xv) Mistake of party with regard to reliefs sought arising 
out of incompetence of his advisers — Whether cause 
of a like nature ... ... 


(xvi) Other cause of a liko nature — Moaning of 

(a) Cause, if should b8 always ono which the plain- 
tiff could havo avoided ... 

(&) Decree in a suit being vacated on ground of non- 
service of summons — Whether other cause of a 
liko nature ... "... 

(c) Dismissal of application for want of necessary 
affidavit — Whether other cause of a liko naturo 
to dofoct of jurisdiction 

(rf) Dismissal of prior suit for default is not other 
cause of a liko naturo to defect of jurisdic- 
tion ... ... 

(c) Dismissal resulting from plaintiff’s own act or 
from bona fide mistake of law or procedure 
Whether other cause of a liko naturo 
(/) Failuro to obtain sanction necessary to try a suit 
rolating partly to property outside jurisdiction 
Whether other cause of a liko nature 
(jj) Inability of Court to entertain former suit pro- 
duced by any cause not connected with want of 
good faith or duo diligence in plaintiff; — lictbcr 
causo of a Itko naturo to defect of jurisdiction ... 


S 14 N 21 
S 14*21 

S 14 K 21 
S 14 N 21 
S 14 S 21 
S 14 N 21 

8 14 Jf 21 
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Exclusion of time— Exclusion of time of proceeding bona fide in Court without 
jurisdiction— Defect of jurisdiction— Other cause of a like nature— (Contd.) 
{h) Misjoinder or nonjoinder of parties is not other 

cause of a like natuie ... ... S 14 N 24 

(t) Neglect or laches of plaintiff in stating or 

prosecuting his case — Whether other cause of a 
like nature ... ... ... S 14 N 24 

0) Non-suit of plaintiff for neglect to state the 
boundaries of property— Whether other cause 
of a like nature ... ... ... S 14 N 24 

(I) Plaintiff’s inability to produce a registered certi- 
ficate of sale with the suit is not other causa of 
a like nature ... ... ... S 14 N 24 

({) Present plaintiff having claimed the relief in the 
prior suit in a wrong capacity — Whether other 
cause of a like nature . . ... S 14 N 24 

(in) Prior proceedings being barred by existence of 
unvacated previous order on the matter is 
other cause of a like nature ... ... S 14 N 24 

(«) Test to ascertain if cause is of like nature to 

defect of jurisdiction ... ... ... S 14 N 24 

(o) Want of notice requited by S 80, Civil Procedure 
Code, is not other cause of a like nature to 

defect of jurisdiction ... . . ... S 14 N 24 

(p) Want of power of attorney in favour of raotbor 

who sued on behalf of her sons — Whether other 
cause of a like nature ... ... S 14 N 24 

(?) Wrong party suing — Whether other cause of a 

like nature within S 14 ... ... S 14 N 24 

(xvii) Suit dismissed on the ground that it is not sustainable on 

a construction of a decree — Whether coveted by S. 14 S 14 N 22 
(xvin) Suit entertained and decided on ground of )cs judicata 

or limitation — S 14, if applies . . ... S 14 N 24 

(xix) Suit entertained and decided on ground that award m 

question was void and not binding — S 14, if applies . . S 14 N 24 
(xx) Suit for mere declaration — Consequential relief of 
possession not asked for — Dismissal of suit under 
S 42. Specific Belief Act — Cause, if in the nature of 
defect of jurisdiction . ... ... S 14 N 24 

(in) Duo diligence 

(i) Amendment of plaint — Jurisdiction becoming altered 
to knowledge of plaintiff aftor amendment — Plaint 
le -presented as amended to same Court — Plaintiff, if 
prosecuting suit with due diltgonce ... ... S 14 N 11 

(u) Creditor in msohonej neither opposing adjudication 
nor filing proof of claim — Subsequent suit on his debt 
— Period of pendency of msoheucy proceedings, if 
can be deducted ... . S 14 N 11 

(lii) Fact that prior piocceding was filed on last daj of 

limitation — Whether negatives due diligence ... S 14 N 11 

(iv) Plaint ordered to bo returned — Part}, when entitled 
to deduction of time taken in appeal or revision 

against order ... ... ... ... 


S 14 N 11 
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Exclusion of time— Exclusion of time of proceeding bona fide in Court without 
jurisdiction— Due diligence — ( Contd.) 

(v) Plaintiff non-suited for neglect to stato boundaries of 

his land or to implead a nocossary party — Proceedings, 

if carried on with duo diligence ... ... S 14 N 11 

(vi) Proceedings struck off for default of prosecution — 

Whotbor can bo said to be carried on with duo 
diligonco ... ... ... ... S 14 N 11 

(vii) Return of plaint for presentation to proper Court— 

Timo during which Court bolds up tbo caso — Whether 
to bo excluded ... ... ... ... S 14 N 11 

(viiij Somo alono of tho parties who could have prosecuted 

prior proceedings engaged in those proceedings — Others 
who did not do so, if can claim benefit of S. 14 ... S 14 N 11 


(u) Error of law 

(i) Claim petition against attachment wrongly described 

as falling under 0. 21 R. 59, Civil P. C., instoad of 
Sec. 47 — Decree-holder filing claim suit misled by 
mistake — Prosecution of claim suit and appeals 
therein is in good faith 

(ii) Prosecution of wrong proceeding induced by bona fide 

mistako — Whether covered by S. 14 ... 

(oj Exclusion of portion of tbo timo 

(i) Prosecution in good faith and with duo diligence of 

execution of decree — Discovery that remedy was by 
suit and not by execution — Wbolo period from dato of 
dccreo to dato of discovery or error, if can bo 
excluded 

(ii) Want of good faith or duo diligence during portion of 

tho period — Whether will deprive party of tho wholo 
period 

(p) 'For tho same relief in S. 14 — Relief claimed in application 
not same as was claimed m prior proceeding — Illustrations ... 
((]) Good faith 

(i) Bona fide ignorance of facts determining correct juris- 
diction — Whether covered by S. 14 
(n) Bona fide mistako oflaw, if sufficient ground for treating 
procecetlmgs to be in good faith ... ••• 

(ui) Clearly unnecessary and unsustainable action should 
not be taken into account ... 

(iv) Error of law, if entitles party to benefit of S. 14 

(v) IIone«t doubt as to whether a suit lies in ono Court or 

another — Whether covered by tho expression 

(vi) Law clearly requiring proceeding to bo instituted in 

Court — Party presenting it to Collector or Revenue 
Officer — Whether can bo credited with good faith ... 

(vii) Legal adviser's mistako — When consistent with good 

faith 

(viii) Necessity of, for applicability of S. 14 — Section "ill 
not apply when party is guilty of laches, negligence 
or inaction 

(ix) No clear indication in the Jaw as to tho proper pro- 
ceduro — Party taking proceeding believed to l>o open 


S 14 N 20 
S 14 N 20 

S 14 K 29 

S 14 K 20 
S 14 N 10 

S 14 N 20 
S 14 N 20 

S 14 N 20 

S H S 20 
S 14 S 20 

S 14 S 20 
S 14 N' 20 

S » K 20 
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Exclusion of time— Exclusion of time of proceeding bona fide in Conrt without 
jurisdiction— Good faith — (Contd.) 

to him — Whether can be said to he wanting in good 

faith ... ... ... ... S 14 N 20 

(x) Party acting on legal advise bona fide believing action 

to be sustainable — Fact that Court considered prior 
proceeding as misconceived cannot by itself negative 
good faith ... ... ... ... S 14 N 20 

(xi) Party knowingly undervaluing subject-matter of suit 

to suit a wrong forum — Whether consistent with good 

faith ... ... ... ... S 14 N 20 

(xii) Person not filing suit within one year from adverse 

order as provided in O. 21 R 63, Civil P. C — Insti- 
tution of appeal or revision from adverse order not 
under any mistake — Latter proceeding, if can be said 
to be prosecuted in good faith ... ... S 14 N 20 

(xilt) Plaintiff wrongly valuing suit — Plaintiff acting bona 
fide — Roturn of plaint for want of jurisdiction — Case, 
if one of good faith ... .. . S 14 N 20 

(xiv) Prosecution of application to sue as pauper made 

mala fide as to pauperism — Whether entitles party to 

benefit of S. 14... .. ... ... S 14 N 20 

(xv) Prosecution of execution petition wrongly in Court of 

Subordinate Judge by negltgenco — Previous petitions 
presented in Court of Munsiff whoso decree it was — 

Prosecution, if in good faith ... ... S 14 N 20 

(xvi) Question of jurisdiction being an arguablo one, w he. 

ther negatives good faith when party behoved bona 
fide that the Court in which he instituted proceedings 
had jurisdiction ... .. S 14 N 20 

(xvn) Question whether a person has acted in good faith is 

one of fact . . . . . S 14 N 21 

(xvm) Suit for possession decreed — Subsequent suit for mesne 
profits — Pei lod occupied by proceeding for mesne 
profits by way of restitution under former decree — 

Whothor can lie deducted ... ... . . S 14 N 20 

(xix) What amounts to ... ... . . S 14 N 20 

(xx) Whether inference of good faith is reasonable or 

warranted by facts proved is a question of law . . S 14 N 21 

(xxi) Whether there cau be bona fide mistake when party 

ought to have known the law . , .. S 14 N 20 

(xxn) Wrong choosing of forum duo to bona fide mistake of 

counsel — Whether consistent with good faith ... S 14 H 20 

(r) Good faith and duo diligence id prosecuting prior jiroceedmg 

— Want of good faith and duo diligence for a portion of the 

period — Period to be deducted ... . . ... S 14 N 29 

(s) Holidays before commencement of j>eriod taken up by pro. 

cceding, whether to be excluded . . ... ... S 14 N 7 

(t) Non-mcntion of claim to exclusion of timo under S 14, if 

fatal to the suit . . . . . . ... S 14 X 30 

(u) Order for return of plaint made by Court — Plaint actually 

returned to party sometime afterwards — Period of delay so 

caused must bo deducted ... ... . . S 14 N 27 
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Exclusion of time— Exclusion of time of proceeding bona fide, etc.— (Contd.) 


(v) Order returning the plaint undergoing first and second 
appeals — Period till final order in appeal and of remand, if 
any to be deducted ... 

(\v) Other cause of a like nature in S. 14 — Meaning of — Mis- 
joinder of parties or of causes of action — Whether causa of 
a like nature with defect of jurisdiction 

(x) Peiiod of limitation after oxcluding period allowed under 

S. 14 falling on holiday — Effect — Suit or other proceeding, 
if may be filed on ro-opening day 

(y) "Period of limitation prescribed” — Moaning of... ... 

(z) Period of prosecution of such proceeding — Limitation, if 

suspended during that period ... ... ••• 

(z 1 ) Plaint ordered to be returned for presentation to proper 
Court — Period between date of order and date on which 
plaint is made ready for return to be deducted 
(z 2 ) Plaintiff himself withdrawing suit under O. 23 R. 1, Civil 
P. C. — S. 14, if applies ... ... 

(z 3 ) Plaintiff honostly in doubt as to in which of two Courts his 
suit lies — Suit instituted in one Court with due care and 
caution — Wrong forum — Plaint returned for presentation 
to proper Court — S. 14, if applicable 
(z 4 ) Prior proceedings in foreign Court — Exclusion, if available... 
(z 5 ) Prior proceeding ponding before Court not having jursdiction 
on date of second suit — Period between institution of prior 
suit and that of subsequent suit to be excluded 
(z°) Prior suit decreed in first Court but dismissed in appeal on 
ground mentioned in S. 14 — Period from institution of suit 
to bo deducted when spent in good faith ... ... 

(z 7 ) Proceeding in Court of Appeal 

(i) First Appellate Court holding against plaintiff, on 

ground of want of jurisdiction — Whether disentitles 
him to claim deduction of timo occupied by further 
appeal which was infructuous ... , 

(ii) Plaintiff, if can deduct period occupied by the litiga- 

tion till its termination in a final Court of Appeal ... 
(in) Whether includes revision proceedings in the High 
Court — Duration of revision pioceedings — Whether 
can be excluded undor S. 14 ... ••• 

(z s ) Proceedings — Same parties 

(i) Both the proceedings must ho between the same par- 

ties or their representatives ... 

(ii) Firm, if the same party as the individuals thoreof . ... 
(in) Prior suit against firm — Subsequent suit against 

surviving partners of firm and persons in possession 
of deceased partner's assets — Whethor against same 
parties 

(iv) Prior suit against Traffic Managor of Railway Company 

instead of tho Secretary of Stato — Subsequent suit 
against Seerotary of State — Partios, if samo 

(v) Samo porson suing in different capacities — Samo porson 

suing ns administratrix of one ostato in one suit and 
of tho estato of a different person in another suit— 
Whether by samo plaintiff ... 


S 14 N 27 

S 14 

S14N7 

S14N9 

S14N4 

S 14 N 27 
S14N8 


S14N8 

S14N6 

S 14 N 25 

S 14 N 25 


S 14 N 14 
S 14 N 15 


S 14 N H 

s 11 N 16 

S 11 S 1® 


S 11 N 16 
S H K 16 


S 11 K 16 
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Exclusion of time— Exclusion of time of proceeding bona fide, etc.- 
same parties— ( Contd.) 

(vi) Suit against persons supposed to be legal represent- 
atives of deceased debtor — After discovery of mistake 
proper legal representative brought id as defendant — 
Latter proceeding, if against same party as the 
former 

(vn) Suit against surety under bond for payment by judg- 
ment-debtor of plaintiff — Time during which plaintiff 
was taking out execution against judgment-debtor 
under decree — Whether deductible ... ... 

(vni) Suit by two plaintiffs — Third party impleaded as co- 
plaintiff — Plaint returned for presentation to proper 
Court — Original plaintiffs alone suing in presenting to 
proper Court — Time taken up by prior suit — Whethor 
can be excluded under S. 14 

(lx) Two suits against same defendant but in different 
capacities — Whether coveicd by S 14 ... 

(z fl ) Proceedings to which S 14 is applicable 
(z 10 ) Prosocuting a proceeding — Meaning of — Third party pro- 
secuting an application to get a deed on which the decree 
is based sot aside — Whether will save limitation running 

sisting suit 

against him in prior suit — Plaintiff, if can be said to bo 
prosecuting any proceeding against the other party ... 
(ii) Plaintiff must have had in the pnor suit interests in 
the naturo of those of a plaintiff 
(lli) Plaintiff obtaining ex parte docrco in foreign Court — 
Subsequent suit in British Indian Court on foreign 
judgment — Period during which defendant was 
taking proceedings to ha\e cx paile decree set aside — 
Whether can be excluded .. 

(iv) Plaintiff or applicant resisting an appeal — Whether 
prosocuting a proceeding . . ... ... 

(v) Resisting of appeal from decision in one’s favour 

(vi) Suit by executant for declaration that promissory note 

was discharged — Period of pendency of suit, if can bo 
deducted in computing limitation for suit on pro-noto 
by pajee ... . . ... 

(mi) Suit by trustees of mosque for removal of manager 
and appointment of rcceivci — Claim by manager for 
money duo — Decision that money was due — Appeal 
by trustees — Dismissal of suit for non-joinder of other 
trustees — Suit by manager for money — Period of 
prior litigation started by trustees — Whether can bo 
excluded in computing limitation therefor 
(z 1 *) Provisions as to — Principle of S 14 

(z 1 *) Return of plaint — Period within which it should be presented 
to proper Court cannot be fixed b> Court and such period 
cannot bo deducted ... 

(z u ) Return of plaint ordored by Court — No period after actual 
return can bo deducted 
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S 14 N 1G 

S 14 N 16 

S 14 N 16 

S 14 N 16 
S 14 N 5 

S 14 N 10 

S 14 N 10 
S 14 N 10 

S 14 N 10 

S 14 
S 14 N 10 

S 14 N 10 
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S 14 N 27 
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Exclusion of time — Exclusion of time of proceeding bona fide, etc.- 
(z 15 ) Same cause of action 

(i) Application by creditor to have debtor adjudged an 

insolvent — Whether on same cause of action as sub. 
sequent suit by him for decree on debt ... 

(ii) Application for restoration of suit dismissed for default 

of plaintiff — Fresh suit on alleged wrong done by 
defendant to plaintiff — Whether on same cause of 
action 

(iii) Decree against one brother as member of a firm — 

Attachment — Objection by other brothers — Applica- 
tion for declaration that objectors were liable as part- 
ners — Application dismissed as barred — Suit for 
declaration of decree-holder's rights against objectors 
—Time occupied by application and appellate pro- 
ceedings — Whether can be deducted in computing 
limitation for suit 

(iv) Decree-holder attaching book-debt due to judgment- 

debtor and purchasing it in court auction — Subse- 
quent suit to recover book -debt is not on same cause 
of action as attachment 

(v) Mutation proceedings before revenue authority — 

Application to Civil Court to have award as to family 
rights and property, filed and decreed upon — Whether 
same cause of action ... .... 

(vi) Proceeding before arbitrators based on agreement to 

refer to arbitration — Regular suit based on rights of 
parties after setting aside award — Causes of action are 
different ... ... ... ... 

(vii) Separate suits for recovery of specific portions of 

property in hands of cosharers — Suit for partition as 
against all cosharers — Whether on same cause of 
action 

(viii) Suit by mortgagee to recover mortgage money on 
ground of deprivation of security — Suit for foreclosure 
or sale — Whether on samo cause of action 

(ix) Suit for accounts against defendant as broker in respect 
of cotton transactions alone — Subsequent suit against 
him as commission agent in respect of othor commodi- 
ties also and for dividends received on behalf of plain- 
tiff — Causes of action are different 

(x) Suit for ejectment of defendants as tenants in Revenue 
Court — Suit for ejectment of defendants as trespassers 
in Civil Court — Whether have samo causo of action 

(xi) Suit for ejectment or possession and suit for rent have 

different causes of action ... 

(xii) Suit for money under an agreement — Subsequent suit 

for the samo sum on settlement of accounts — Causes 
of action are different 

(xih) Suit for rent against •all defendants on muchilika jointly 
executed — Suits for rents against each defondant 
under separate contract by each — Whether on samo 
cause of action ... 


■(Contd.) 

S 14 N 18 

S 14 N 18 

S 14 N 18 

S 14 N 18 

S 14 N 18 

S 14 N 18 

a 14 N 18 
S 11 N 15 

S 14 N 18 
S 14 N' 13 

S 11 N IS 

S 14 -1 IS 

S 11 S 13 
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Exclusion of time— Exclusion of time of proceeding bona fide, etc.- 
of action — (Gontd.) 

(xiv) Suit for second instalment on bond under the impres- 

sion that first instalment was barred — Plaint returned 
for presentation to proper Court — Plaintiff including 
first instalment also in re-presenting suit — Second suit 
is not saved by first so far as first instalment is 
concerned ... .. ... ... 

(xv) Suit in British Indian Court on foreign judgment con- 

cerning promissory note — - Suit on promissory note 
itself — Causes of action are different . . 

(xvi) Suit in Malabar founded on kanom right and suit based 

on jenvii right — Whether have same cause of action 
(xvil) Suit to set aside award — Suit on promissory note exe- 
cuted in pursuance of award — Whether on same cause 
of action ... ... ... ... 

(xviii) Time bona fide but infructuously taken in executing 
prior decree — Whether can be deducted under S 14 
(xix) Time spent in carrying on wholly independent litiga- 
tion founded on different causes of action — Whether 
can be excluded ... . . ... 

(z 16 ) Second suit instituted in Court of proper jurisdiction — 
Second suit, if can be regardod as a continuation of the first 
suit instituted m a wrong Court ... 

revented from get- 
logous to defect of 

jurisdiction — Principle of S. 14, if applicable... 

(z 20 ) Suit must bo based on the sarao cause of action — Belief also 
must be the samo 

(z 2t ) Time required to obtain copy of order in prior proceedings 
— Whether can lie excluded 

Exclusion of time of proceeding bona fide in wiong Court 

(a) ‘Prosocuting a proceeding' in S 14 — Meaning of — Plaintiff 

obtaining decreo for possession against defendant — Defen- 
dant filing suit to have dccrco set aside on ground of fraud 
— Plaintiff, if can exclude tho penod of the suit m computing 
limitation for application by him for execution of bis decree 
for possession 

(b) Timooccupied in prosecuting in wrong Court, whether excluded 

from period of limitation for appeal to District Court under 

Civil Proccduro Code... 

(c) Time spent — Whether can be excluded in suit for relief on 

ground of mistako 

-Exclusion of time on ground of defendant's ab-enco from British 

India 

(a) Absence from British India at the time of accrual of causo 

of action or commencement of limitation — Exclusion, whe- 
ther c in bo allow c»l .. . ... ... 

(b) Absonco from British India on scieraf occasions — AH such 

periods of ab«cnco should be excluded 

(c) Absonco, if gives nso to inability or disability to sue on tho 

part of tho plaintiff ... 
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General Index 


Exclusion of time — Exclusion of time on ground of defendant’s absence from 
British India — (Contd.) 

(d) Absence of somo of several defendants — Effect of 

(0) Burden of proof 

(f) Defendant having duly authorized agent or manager whom 

plaintiff could have sued — Whether disentitles plaintiff 
from claiming exclusion of period of defendant's absence from 
British India 

(g) Defendant leaving British India after the period of limitation 

commenced to run — Applicability of S. 13 

(h) Defendant paying occasional visits to British India during 

absence — S. 13, it rendered inapplicable 

(1) Exclusion, if can be claimed in respect of applications for 

execution... ... ... ... ... 

(j) Partnership — Suit against — Absonce of somo partners from 

British India for certain period— Period can be oxcluded 
only as against those partners 

(k) Period during which defendant is under imprisonment in 

British India — Exclusion of, if can bo claimed 

(l) Period of plaintiff’s own absence from Britisli India cannot 

be excluded 

(m) Period of residence out of British India — Whether can be 

excluded independent of any question of knowledge of that 
fact by the plaintiff ... 

(n) Plaintiff’s ignorance of defendant’s residence — Whether a 

ground of exclusion ... 

(o) Procedure — Plaintiff should specifically plead and provo 

strictly that defendant was absent from British India 
during the period 

(p) Provisions as to 

(i) Condition of applicability— Cause of action or transac- 
tion giving rise to it must have taken place in British 
India ... ... ... 

(n) Whether affected or qualified by S. D ... 

(lii) Whether apply only to suits 

(q) Question of stopping the running of time, if arises 

(r) Suit against Secretary of State — Exclusion of time, if can 

bo claimed 

(s) Territories beyond British India under the administration of 

the Government 

(i) Defendant’s absenco at Basra — Period of absenco can 
be deducted 

(li) Meaning of — Secunderabad is undor tho administration 
of the Government of India... 

Notice of suit given in accordance with requirements of law 

Period of notice to bo excluded 

• Notico to Stato Railway under Civil P. C., S. SO- — Period of notice, 
whether excluded in suit against carrior for compensation for 
losing or injuring goods ... ... ... ••• 

Period of notico of suit 

(a) Enactment for tho time boing in forco — -Meaning of —Enact- 
ment must bo in forco in tho place in which suit is filed ... 

TW,\v1 of notion cannot bo 


S 13 N 5 
S 13 X 8 


S 13 N 4 
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S 13 N 3 

S 13 N 5 
S 13 N 4 
S 13 N 4 
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(b) Notico determining a tenancy — Period of notico cannot 
excluded 


S 15 S 21 
S 15 S 15 
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Exclusion of time — Period of notice of suit — (Contd.) , 

(c) Notice necessary to be given by law at the time of giving it 

— Notice subsequently becoming unnecessary — Period of 

notice, if can be deducted ... . . ... S 15 N 19 

(d) Notice only intended as information of the claim to defen- 

dant — Period cannot be excluded ... ... S 15 N 19 

(e) Notice required in case of only one or some of the defen- 

dants — Period of notice, if can be excluded as against 
others also •• ... ... ... S 15 N 20 

(0 Suit for possession instituted after 12 years of causo of 
action but within time by reason ot exclusion of period of 
notice — Defendant cannot claim that title by adverse pos- 
session is perfected by suit not having been instituted 
within 12 years of cause of action ... ... S 15 N 21 

(g) Suit impleading Secretary of Stato or Public Officer unneces- 

sarily and giving him notice of suit by mistake of law or 
fact— Plaintiff, if entitled to claim deduction as against 
private individuals against whom also suit is filed ... S 15 N 20 

(h) Time can be excluded only where enactment requires that 

notice should be given of suit before its commencement ... S 15 N 19 

S. 12 applies only to applications and appeals referred to in thoAct... S 12 N 4 

S. 12 does not apply to proceedings in foreign Courts ... S 12 N 2 

Stay by injunction or order — What amounts to stay by injunction 

or order ... ... ... ... ... S 15 N G 

Stay of proceedings 

(a) Adjournment of case is not stay ... ... ... S 15 N 14 

(b) Application for execution — Application for delivery of 

possession by auction. purchasers — Whether application for 
execution within S. 15 . ... S 15 N 5 

(c) Application for execution 

(0 Application for final decreo in mortgage suit is not 

application for oxecution ... ... ... S 15 N 5 

(u) Application need not havo been pending at date of 

injunction or stay or’ ' ’ * ' n S15N5 

(lii) Time during which 
made owing to stay 

in computing limitation under Art 181 ... S 15 N 5 

(d) Apjiltcation for oxecution by transfer to another Court — 

Court ordering decroo- bolder to produce judgment in 
another suit before a certain day before transferring decree 
— Judgment in that suit passed at a much later date and 
hence not produced m time — Subsequent application for 
execution — Period of pondenoy of suit, if can be excluded : S 15 N 13 

(0) Application to revive an application for execution — S. 15, if 

makes revival application a fresh application for execution S 15 N 18 
(0 Attachment of book-debt or bond — Whether operates as 

injunction or stay . . ... ... ... S 15 N 12 

(g) Attachment of docree— Whether operates as injunction or 

stay order ... . . ... S 15 N 12 

(h) Decision between same parties in prior execution applica- 

tion as to the ajiphcabihty of S 15 — Whether oj>erates as 

res judteata ... ... ... ... S 15 N 24 

(1) Decreo of first Court restored by order of remand — Injunc- 

tion passed by first Court if 5 i:. v w 
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Exclusion of time— Stay of proceedings— (Contd.) 

(j) Execution 

(i) Absolute stay tendering decree-holder incapable of 

taking out any execution of the decree is contem- 
plated by S. 15 

(ii) Execution consigned to record room — No order grant- 

ing stay or giving time made — Whether amounts to 
stay of oxecution 

(ni) Order for stay against ^one judgment-debtor alone — 
Whether operates as stay against other judgment- 
debtors 

(tv) Order granting time to judgment-debtor to pay — 
Whether amounts to stay order ... ... 

(v) Order staying execution salo pending disposal of ques- 

tions raised in pending execution petition — Whether 
stay of oxecution proceedings within S. 15 

(vi) Order that decree-holder should wait and not proceed 

against properties of judgment-debtor — Whether 
operates as stay of execution against surety for judg- 
ment-debtor 

(vn) Stay in ono particular mode leaving it opon to decree- 
holder to execute in any other mode — Whether 
amounts to stay of execution within S. 15 
(viii) Stay of oxecution of part of the decree or as against 
particular property — Whother saves limitation for 
execution of decree as a whole 

(k) Final decree in mortgage suit sot aside in appeal against 

some defendants — Case ordered to be retried— Court strik- 
ing off execution application against other defendants until 
liability of former defendants was finally settlod — Order, if 
operates as stay of execution 

(1) Injunction granted by first Court — Suit dismissed in first 
appeal for misjoinder — Case remanded for disposal on merits 
on second appeal — Order of remand is not tantamount to 
issue of injunction ... ... ... < _••• 

(m) Injunction granted “pending final decision of tho suit" — 

Effect of 

(n) Injunction granted until decision of suit — Decision, if moans 

final decision in the litigation by final Court of Appeal or 
Revision 

(o) Injunction restraining decree-holder from executing ilccreo 

for principal — Whethor debars him from realizing interest: 

(p) Insolvency Court actually passing order amounting to injunc- 

tion or stay — S. 15, if applies 

(q) Insolvency, if oporates os stay or injunction ... 

(r) Insolvency proceedings, pendoncy of — Refusal of loavo to 

creditor to filo suit or application — Whether amounts to 
order granting injunction or stay within S. 15 

(s) Institution of collateral suit or proceeding, if operates as 

stay — Illustrations ... 

(t) Institution of collateral suit or proceeding in rcsj>ect of 

decree or its subject-matter — Whether operates as stay of 
execution of dccreo within S. 15 ... ... ••• 


S15N9 

S 15 N 10 

S15N9 
S 15 N 10 

S 16 N 9 

S15N9 

S15N9 

B15N9 

S 15 N 13 

S 15 N 17 
S 15 N 17 

S 15 N 17 
S 15 N 9 

S 15 N 8 
S 10 N 8 

S 15 N 8 
S 15 N 11 
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Exclusion of time — Stay of proceedings — (Contd.) 

(n) Only period during which person is actually interdicted by 

injunction or order will be excluded ... ... S 15 N 2 

(v) Order allowing execution on condition of security being 

furnished — Furnishing of security found impossible — Order 

operates as stay of execution ... ... ... S 15 N 13 

(w) Order allowing execution only on condition — Order, if 

operates a3 stay of execution . . ... ... S 15 N 13 

(x) Order of attachment prohibiting execution by anybody or 

accompanied by stay order — S 15, if applies ... ... 3 15 N 12 

(y) Period of pendency of appeal from decree — Whether can be 

excluded in computing limitation for application for execu- 
tion of decree ... ... ... ... S 15 N 16 

(z) Preferring of appeal, if amounts to order granting injunction 

or stay ... ... ... ... ... S 15 N 15 

(z 1 ) Principle of S. 15 ... ... ... ... S15N2 

(z 3 ) Revival of pending application — 8. 15, if affects right to 

apply for revival ... ... ... ... S 15 N 18 

(z s ) Sevoral interrupted periods of interdiction — Party cannot 

exclude time during which no stay or injunction is in force : S 15 N 2 

(z 4 ) Stay by agreement of parties — S 15 does not applj ... S 15 N 7 

(z 8 ) Stay by injunction or order 

(i) Acceptance of a decree by Court as security for costs 

— Whether amounts to order staying execution of such 

decree ... ... _ ... ... S 15 N 6 

(ii) Order of Court for taxation of solicitor’s costs against 

client — Whether bar to institution of suit by solicitor 

against client for costs ... ... ... S 15 N 6 

(iii) Order of Court must clearly operate as injunction or 

stay of execution ... ... ... S 15 N 6 

(iv) Order staying delivery of possession to court auction 

purchaser of property purchased by him — Whether 
amounts to injunction preventing institution of suit 
for mesne profits against person in wrongful posses, 
sion of the property ... ... ... S 15 N 6 

(v) Parties consenting that Btay order or injunction should 

be granted — Court passing order on such consent 
granting injunction or stay — Order, if covered by 
S. 15 ... _ ... ... ... S 15 N 7 

(vi) Period during which injunction or order is in force to 

be excluded ... _ ... ... ... S 15 N 6 

(vii) S 15 does not refer to disability to sue or apply except 

by order of Court ... ... ... S 15 N 6 

fz 8 ) Stay of execution pending cross-suit by judgment-debtor 
against decree-holder — Injunction “until tbo pending 9uit 
has been decided” — Whether means until suit is finally 
decided ... ... ... ... _ S 15 N 17 

(z 7 ) Stay or injunction in respect of execution granted by Court 

in a suit or proceeding — Dismissal of suit or proceeding 

. Stay, if terminates on such dismissal or continues during 

pendency of appeal in suit ... ... ... S 15 N 17 

\ (z 8 ) Stay ordered on condition of furnishing security — Security 

tendered, accepted and given finally only on later date — Stay 
commences on date of order itself... . ... ... S 15 NIC 

. Lin. 177 
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Exclusion of time— Stay of proceedings— ( Contd.) 

(j) Execution 

(i) Absolute stay rendering decree- holder incapable of 

taking out any execution of the decree is contem. 
plated by S. 15 

(ii) Execution consigned to record room — No order grant- 

ing stay or giving time made — "Whether amounts to 
stay of execution 

(iii) Order for stay against ^one judgment-debtor alone — 

Whether operates as stay against other judgment- 
debtors 

(iv) Order granting time to judgment-debtor to pay — 

Whether amounts to stay order 

(v) Order staying execution 6ale pending disposal of ques- 

tions raised in pending oxecution petition — Whether 
stay of execution proceedings within S. 15 ... 

(vi) Order that decroo-holder should wait and not proceed 

against properties of judgment-debtor — Whether 
operates as stay of oxecution against surety for judg- 
ment-debtor 

(vii) Stay in ono particular mode loaving it open to decree- 

holder to execute in any other mode — Whether 
amounts to stay of execution within S. 15 
(viii) Stay of execution of part of tho decree or as against 
particular property — Whether' saves limitation for 
execution of decree as a whole 

(k) Final decree in mortgage suit set aside in appeal against 

some defondants — Case ordored to be retried — Court strik- 
ing off execution application against other defendants until 
liability of former defendants was finally settled — Order, if 
operates as stay of execution 

(1) Injunction granted by first Court — Suit dismissed in first 
appeal for misjoinder — Case remanded for disposal on merits 
on second appeal — Order of remand is not tantamount to 
issue of injunction ... ... ... _ ••• 

(m) Injunction granted "pending final decision of the suit" — 
Effect of 

(n) Injunction granted until decision of suit — Decision, if means 

final decision m the litigation by final Court of Appeal or 
Revision ... ... ... 

(o) Injunction restraining decree-holder from executing decree 

for principal — Whether debars liim from realizing interest' 

(p) Insolvency Court actually passing order amounting to injunc- 

tion or stay— S. 15, if applies 
{q) Insolvency, if opeiates as stay or injunction ... 

(r) Insolvency proceedings, pendency of — Refusal of leave to 

creditor to file suit or application — Whether amounts to 
order granting injunction or stay within S. 15 

(s) Institution of collateral suit or proceeding, if operates as 

stay — Illustrations 

i. t ) Institution of collateral suit or proceeding in respect of 
decree or its subject-matter — Whether operates as stay of 
execution of decree within S. 15 ... 


S15N9 

S 15 M 10 

S15N9 
8 15 N 10 

S15N9 

S15N9 

S15N9 

S15N9 

S 15 N 13 

S 15 N 17 
S 16 N 17 

S 15 N 17 
S15N 0 

S 15 N 8 
S15N8 

S 15 N 8 

S 15 N 11 
S 15 Nil 
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licInsJon of time— Stay of proceedings— (Contd.) 

(o) Only period during ’which person is actually interdicted by 
injunction or order will be excluded 

(v) Order allowing execution on condition of security being 

furnished — Furnishing of security found impossible — Order 
operates as stay of execution 

(w) Order allowing execution only on condition — Order, if 

operates as stay of execution 

(x) Order of attachment prohibiting execution by anybody or 

accompanied by stay order — S 15, if applies . . 

(y) Period of pendency of appeal from decree— Whether can be 

excluded in computing limitation for application for execu- 
tion of decree 

(z) Preferring of appeal, if amounts to order granting injunction 

or stay ... ... ... 

{z 1 ) Principle of S. 15 

(z J ) Revival of pending application — S. 15, if affects right to 
apply for revival ... ... 

(z a ) Several interrupted periods of interdiction — Party cannot 
exclude time during which no stay or injunction is in force : 
(z 4 ) Stay by agreement of parties — S 15 does not apply 
(z s ) Stay by injunction or order 

(i) Acceptance of a decree by Court as security lor costs 

— -Whether amounts to order staying execution of such 
decree 

(ii) O'*"" Wn 


(iii) Order of Court must clearly operate as injunction or 

stay of execution 

(iv) Order staying delivery of possession to court auction 

purchaser of property purchased by him — Whether 
amounts to injunction preventing institution of suit 
for mesne profits against person m wrongful posses 
sion of the property 

(v) Parties consenting that stay order or injunction should 

bo granted — Court passing order on such consec* 
granting injunction or stay — Order, if covered l-J 
8.16 ... ... ... 2 . 

(vi) Period during which injunction or order U in force *7 

be excluded 

(vii) S. 15 does not refor to disability to sue or apply exc*^ 

by ordor of Court ... . ... ' ' 

• (z s ) Stay of execution pending cross-suit by judgment-d'l/*” 
against decree- holder — Injunction “until the pending 2' 
has been decided” — Whether means until suit ii t--ST 
decided ... ... ... ... “*- r 

(z T ) Stay or injunction in respect of execution granted by 
in a suit or proceeding — Dismissal of suit or proceed 
', Stay, if terminates on such dismissal or continues \ 

pendency of appeal in suit ... ... ‘ JT 

\ , (z s ) Stay ordered on condition of furnishing security . 

tendered, accepted and given finally only on later da*.. - "" 
commences on date of orde^itseU... ... 
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Exclusion of time— Stay of proceedings— (Contd.) 

(z°) Time during which suit or application for execution is stayed 
by injunction or order to be excluded ... ... 

- -Suit for possession by auction purchaser, judgment-debtor being in 
possession at the date of sale — Time during which proceeding for 
setting aside sale has been prosecuted, whether excluded 

Suit for possession by auction purchaser, judgment. debtor being 

out of possession at the date of sale — Time during which pro- 
ceeding for setting aside sale ba3 been pending, whether excluded: 
. Suit for possession by purchaser at execution sale / 

(a) Exclusion of period of pendency of proceedings to set aside sale 

(i) Application for possession under O. 21 Er. 95 and 96 
- • is not within S. 16 

(ii) Period during which auction purchaser has been 

unsuccessfully prosecuting claim based on sale cannot 
be excluded 

(iii) Proceeding — Meaning of — Sale impeached by applica- 

tion — S. 16, if applies - . ... 

(iv) Suit for actual possession by purchaser who has obtained 

symbolical possession — "Whether within S. 16 

(b) Exclusion of time of proceedings to set aside sale — Judg- 

ment-debtor filing suit to set aside sale on application to set 
it aside being dismissed — Entire time taken in such pro- 
ceedings, if can be excluded 

(c) Period of pendency of proceedings to set aside 6 ale to be 

excluded ... 

Suit on judgment — Time spent in prosecuting application for 

execution of decree, whether can be excluded 
Suit to set aside act of Government officer — Time occupied in pro- 
ceedings before Bevenue authorities, whether excluded 
Suit upon foreign judgment 

(a) Time spent in executing decree in foreign Court, whether can 

be excluded 

(b) Time spent in prosecuting application to set aside ex parte 

decree, whether can be excluded ... ... ••• 

Exclusive privilege 
• Meaning of ... 

Whether infringed is question of fact ... ... ••* 

Execution 


5 15 
A 138 N S 
A 137 N 2 

S16N2 

S16N3 

S16N3 

S16N1 

S16H3 

5 16 
A 132 N 6 

auN 6 

All?!** 

AH7N4 

A 40N 3 
A 4014 4 


. Amount decreed in excess of amount claimed in suit — Decree 

becomes executable only on payment of additional court fee jgg N 30 

Article 181 applies ... — *** ^ 183 N 4 

And enforcement, distinction between 

Appeal from decree— Time runs from date of final decree or 0 . a 

of Appellate Court ... ... . ... A 183 Cl A 

Applicability of S. 19 to applications for execution ••• . ' . 

.Application by judgment -debtor for entering up part satisfaction o 

decree — Whether amounts to acknowledgment of liability under g jg N 
decree ... ... ... t \ 

- .Application by judgment-debtor for postponement or stay of sale g jg N 4 • 

Whether amounts to acknowledgment of liability under decree ... 

Application by transferee of attached decree — Whether roamtai - jgg 7 

, able 
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Executi o n — (Contd.) 

- ... Application filed in time — Subsequent application to continue pro- 
ceeding — Whether subject to period of limitation ... 

. Application for 

(a) Amendment of 

(i) Court granting time for amendment under O. 21 B. 17 

sub-rule 1, Civil P. C. — Time so granted can sub- 
sequently be enlarged by Court 

(ii) Court overlooking defects of registering application — 

Question whether defects can subsequently be amen- 
ded depends on whether decree is or is not barred on 
date of application 

(in) Decree barred on date of amendment — Amendment 
whether can be allowed ... ... 

(b) Application by Government — Limitation ... ... 

(c) Application by widow of deceased decree- holder does not 

enure to benefit of adopted son if widow disputes adoption : 

(d) Application for delivery of possession by auction-purchaser 

— Whether application for execution within S. 15 

(e) Application for final decree in mortgage Buit — Whether an 

application for execution 

(f) Application to obtain succession certificate is not one to exe- 

cute decree ... • ... 

(g) Art. 181 applies only in definite circumstances making 

Art. 182 inapplicable ... ... 

(h) Art. 181 cannot apply when. Art. 182 is-applicable 

(i) Art. 181 is residuary Article 
(]) Art. 182 — Construction of 

(i) Court should generally lean to the view that applica- 

tion is not barred 

(ii) Should be construed liberally and not too technically... 


S 3 N 32 


A 182 N 86a 

A 182 N 86a 

A 182 N 86a 
A 149 N 3 

A 182 N 77 

S15N 5 

S16N5 

A 182 N 113 

A 182 N 2 
A 182 N 2 
A 182 N 2 


A 182 N 2 
A 182 N 2 


when 
ig un- 


A 182 N 2 
A 182 N 2 


ted ... . . ... .*.. A 182 N 2 

(1) Art. 182 is not exhaustive ... ... ... A 162 N 2 

(m) Art. 182 is spocial Article dealing with such applications ... A 182 N 2 

(n) Art. 182 — Language of — Should not be strained in favour of 

judgment -debtor who has not paid his debt ... ... A 182 N 2 

(o) Burden of proof — 

(i) Applicant, whether most provo that previous applica- 

tion was in accordance with law ... ... A 182 N 144 

(ii) Application prima facie within time — Opponent mnst 

show how it is not within time ... ... A 182 N 144 

(iii) Is on applicant ... ... ... ... A 182 N 144 

(p) Decree passed in favour of estate under Court of Wards — 

Court of Wards is proper person to execute decree ... A 182 N 75 

(q) Defendant in partition suit can apply for execution ... A 182 N 73 

(r) Delay in filing, if can be excused ... ... S5K3FK 1 
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Execution — Application for — (Contd.) 

(s) Every omission to comply with 0. 21, Rr. 11 to 13, whether 

disables Court from proceeding tvith execution ... 

(t) Exclusion o£ time 

(i) Application by secured creditor — Insolvency proceed. 

mgs against judgment-debtor — Period of insolvency 
cannot be excluded ... ... ... 

(ii) Insolvency of decree-holder — Adjudication annulled — 

Decree-holder cannot claim exclusion of period of 
insolvency ... ... ... 

(iii) Insolvency of judgment-debtor — Adjudication annulled 

— Period from date of adjudication to date of annul- 
ment is excluded 

(u) Execution stayed by injunction or order — Time. during which 

proceedings are suspended to be excluded ... 

(v) Institution of appeal does not operate as stay of execution 

within S. 15 

(w) Limitation 

(0 Parties cannot extend period of limitation ... 

(ii) Section 48 Civil P. C., prescribes only the maximum 

limit of time and not the time within which applica- 
tion is to be made 

(iii) Starting point ... 

(iv) When special or local law prescribes period different 

from that prescribed by Art. 182 

(x) Meaning of ... ... ... ••• 

(y) Period of defendant’s absence from British India— Whether 

can be excluded 

(z) Plaintiff obtaining decree for possession against defendant— 

Defendant filing suit to have decree set aside on ground 
of fraud — Suit resisted by plaintiff — Such person, if can 
exclude period of the suit in computing the limitation for 
an application by him for execution of bi3 decree for posses- 
sion 

(z l ) Representative suit — Person not on record but who was repre- 
sented by decree-holder on record can apply to be brought 
on record and to execute decree ... 

(z s ) Substitution or addition of new parties — Application not to 
be deemed to be instituted when new party added 
(z 3 ) Suspension of time — Immovable property of judgment-debtor 

under management of Collector — Limitation is suspended ^ jj 6 
during such period of management ... , , an N 79 

(z 4 ) Transferee of decree can apply under S 446 Civil P. C. 1882. 

(z B ) What is not 

(0 Application by auction purchaser for possession 
(li) Application by decree-holder for postponement o£ exe- ^ ^ jj JO 
cution sale ... ... ••• *** \182N14 

(iii) Application for ascertainment of mesne profits ••• ^ ^33 jj 10 

(iv) Application for attachment under S. 46, Civil P* ^ j 0 o N H 

(v) Application for final decree ... ••• *** ^ 182 N 17 

(a) In partition suit ... ^182N13 

, (b) In redemption suit ... •• *** A182N12 

(c) In suits for sale or foreclosure 


A 182 N 52 


A 182 N 5 


A 182 N 5 


A 182 N 5 
S 15 
S 15 N 15 
A 182 N 25 


A 182 N 23 
A 182 

A 182 N 145 
A 182 N 10 

S13N3 


S 14 N 10 
A 182 N 76 

S 22 N 3 


A 182 N 78 
A 162 N 16 
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Execution— Application for— What is not — ( Contd ) 

(vi) Application for merely being recognized as transferee 

of decree ... ... ... ... A 182 N 10 

' ‘ i ‘ ■--‘--or ... A 182 N 16 

... A 182 N 10 

' ■ ... A 182 N 10 

... A 182 N 10 

( 2 ®) Withdrawal of — Effect ... . . . . A 182 N 86b 

. * ” '* * ■ *■ ■' decree — Whether suit ... ...S2CI10N1 

decree for possession barred by limi- 
shes ipso facto applicant’s right to 

property ... ... ... ... ... S 28 N 8 

Application for execution of decree of Native State in British 

Indian Court — Whether governed by Indian Limitation Act : S 11 N 2 

— — * ' Whether an applica- 

S 19 

■ of decretal amount 

— Wneiner amounts io acamiwuxigineut oi liability under decree: S 19 N 47 

Application for revival — Whether should be made within 8 years 

of removal of stay ... ... ... ... S 15 N 18 

between ... A 182 N 87 
ithout leave of 

... A 182 N 54 

(c) Application against discharged insolvent judgment-debtor is 

not one in accordance with law ... ... _ ... A 182 N 64 

. A 182 N 72 

is not one in accordance with law... ... ... A 182 N 54 

(f) Application against legal representatives of deceased J. D. 

(i) For arresting and imprisoning them — Not one in 

accordance with law ... ... ... A 182 N 67 

(ii) Omission of prayer to bring legal representative on re- . 
cord does not mako application not one in accordance 
with law ... ... ... ... A 182 N 82 

(s) Application against person against whom execution could not 

issue is not one in accordance with law ... ... A 182 N 54 

(b) Application at time when decree is not capable of execution, 

whether one in accordance with law ... ... A 182 N 58 

(>) Application being drafted on flimsy paper does cot make it 

not one in accordance with law ... ... ... A 162 N 72 

(j) Application by agent 


(ii) Application by person on behalf of decree-holder after 
decree-holder attains majority but without any power 
of attorney — Subsequent ratification by decree-holder 
within threo years of attaining majority — Application 
rendered valid from date of ratification ... 


A 182 N 79 


A 182 N 73 
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Execution— Application in accordance with law— Application by agent— (Conti.) 
(iii) Application presented by person, having no power of 
attorney from decree-holder but power of attorney 
filed in Court within prescribed period — Application 
is one in accordance with law ... ... A 182 N 79 


(iv) Immaterial defects in power of attorney do not render 

application not one in accordance with law 

(v) Mere fact that authorization such as power of attorney 

is not filed in Court with application does not vitiate 
the application ... 

(k) Application by attaching decree-holder to execute attached 

decree is one in accordance with law 

(l) Application by decree-holder of attached decree is one in ac- 

cordance with law ... ... ... 

(m) Application by decree-holder on record is in accordance with 

law even if his interest in decree has been transferred to 
another ... 

(n) Application by legal representative of deceased decree -holder 

without producing succession certificate, whether one in 
accordance with law ... 

(o) Application by mother as guardian of minor decree-holder 

who was really major, is not one in accordance with law ... 

(p) Application by stranger claiming to be representative of de- 

ceased decree-holder, whether one in accordance with law : 

(q) Application by transferee of attached decree is one in accord. 

ance with law 

(r) Application by transferee of decree 

(l) Application by transferee claiming to be such is in 
accordance with law, even though assignment is not 
proved or recognized or found to be invalid in subse- 
quent proceedings 

(ii) Assignment refused to be recognised by Court as being 

colourable — Application not one in accordance with 
law... 

(iii) Fact that transferee is benamidar does not prevent 

application being one in accordance with law 

(iv) For being recognised as transferee without any prayer 

for execution — Whether one in accordance with law : 

(v) Illustrative cases 

(vi) Person having only right against decree-holder to obtain 

assignment but actually not getting it — His appli- 
cation is not one in accordance with law 
(vii) Transfer required to be registered under law — Applica- 
tion by transferee under unregistered transfer 

(а) Not one in accordance with law ... _ 

(б) Subsequently transfer registered within pres- 

cribed time — Application is one in accordance 
with law ... ... 

(viii) Transfer under oral assignment, is not one in accordances 
with law 

(s) Application filed after institution of insolvency proceedings 

without leave of Insolvency Court is not one m accordance 
with law ... ... ... ... 


A 182 N 79 

A 182 N 79 
A 182 N 74 
A 182 N 74a 

A 182 N 73 

A 182 N 59 
A 182 N 60 
A 182 N 77 
A 182 N 74a 


A 182 N 78 


A 182 N 78 

A 182 N 78 

A 182 N 76 
A 182 N 78 

A 182 N 78 

A 182 N 78 


A 182 N 78 
A 182 N 78 


A 182 N 64 
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section— Application in accordance with law— (Contd.) 

(t) Application for arrest of -legal representatives under certain 

circumstances is one in accordance with law though subse- 
quently they are not proved ... ... ... A 182 N 53 

(u) Application for execution by arrest of judgment-debtor saves 

time for subsequent application for execution by sale of 

property of judgment-debtor ... ... A 182 N 81a 

(v) Application for execution by attachment and sale of some 

property of judgment-debtor saves time for subsequent 
application for proceeding against other properties or against 
his porson ... ... ... ... A 182 N 81a 

{w) Application for execution of conditional decree without 
• performing condition — Whether one in accordance with 

law ... ... ... ... ... A 182 N 58a 

(x) Application for mere issue of notice to judgment-debtor under 

O. 21, B. 22, Olvil P. C., is not one in accordance with law : A 182 N 116 
■(y) Application for re-arrest of judgment-debtor who has been 
released from detention under S. 58, Civil P. C., is not one 
in accordance with law ... ... ... A 182 N 54 

(z) Application for relief in mode not permitted by law is not 

one in accordance with law .... ... ... A 182 N 57 

(z l ) Application for removal of next friend of decree-holder and 

permission to execute is not one in accordance with law ... A 182 N 118 
(z*) Application for substitution of legal representative is one in 

accordance with law ... ... ... ... A 182 N 126 

<z s ) Application for transfer of decree to Court without jurisdi- 
ction is not ono in accordance with law ... ... A 182 N 55b 


A 182 N 55b 


A 182 N 55b 

•(z 5 ) Application forbidden by S. 22, Dekkhan Agriculturists’ Relief 

Act, is not ono in accordance with law ... ... A 182 N 52 

<z*) Application in respect of person and property outside jurisdic- 
tion of Court but which woro stated in application to be 
within jurisdiction — Application dismissed as statement was 
untrue — Still it is ono in accordance with law ... A 182 N 55a 

(z 7 ) Application must ask Court to do something which by law 

that Court is competent to do — Competency — Meaning of : A 182 N 52 
(z 8 ) Application not accompanied by certificate as reqnired by 
S. 29-E, Bombay Gujarat Talukhdar’s Act 1833, whether 
ono in accordance with law ... ... ... A 182 N 59 

(z 8 ) Application not accompanied by conciliator's certificate as 
required by Dekkhan Agriculturist’s Belief Act 1879, whe- 
ther ono in accordance with law ... ... ... A 182 N 59 

(z 10 ) Application praying for relief not granted by decree is not 

ono in accordance with law ... ... ... A 1S2 N 53 

(z 11 ) Application presented by mooktear on bobalf of all judgment 
creditors ono of whom bad signed it and names of others 
were appended by mooktear, is one in accordance with law: A 1S2 N 60 
<z») Application signed only by pleader of rarty who was 

acquainted with facts of case, is one in accordance with law: A 1S2 K 60 
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Execution— Application in accordance with law— ( Contd.) 

(z 18 ) Application though wrongly describing suit to be small cause 
case, is one in accordance with law 
(z u ) Application to be valid must be made by decree- holder or his 
representative 

(z 16 ) Application to Court having no jurisdiction is not one in 

accordance with Jaw ... ... 

(z 16 ) Application valid when made cannot be invalidated by subse- 
quent act of default by decree-holder 
(z 17 ) Application which is barred by limitation is not one in accor- 
dance with law 

(z 16 ) Application which is unstamped, whether one in accordance 
with law ... ... 

(z lfl ) Application without payment of necessary court-fees, whether 
one in accordance with law ... 

(»") , 


183 

N61 

183 

N73 

182 

N 52 

182 

N52 

182 

N 55 

182 

N 56 

182 


182 

N 72 


latter Court to execute decree passed by former Court — 
Question whether such application is in accordance with 
law made to proper Court must be determined with refer- 
ence to law in force in the Native State 
(z 22 ) Date of last prior application wrongly given in stating parti- 
culars of previous applications but mistake not affecting 
merits of application — Application not rendered one not in 
accordance with law ... ... ... _ 

(z 23 ) Decree directing sale of property in suit — Application for 
attachment of it is not one in accordance with law 
(z 24 ) Decree granting different reliefs — Application in respect of 
one or more such reliefs is one in accordance with law so as 
to save time for subsequent application for any relief gran- 
ted by decree 

(z 2B ) Decree granting-relief against different persons — Application 
m respect of one or more such persons is in accordance with 
law so as to save time for subsequent application against all 
judgment-debtors ... ... ... 

(z 26 ) Decree in mortgage suit against mortgaged property but no 
personal decree against mortgagor — Application by decree- 
holder for attachment and sale of non-mortgaged property 
is not one in accordance with law 
(z 27 ) Decree only against father providing that loan by father not 
binding on sons.— Application by decree-holder for execu- 
tion by arrest of sons is not one m accordance with law ... 
(z 2B ) Defective vakalatnama 

( 1 ) Agent of party giving vakalatnama not describing him- 
self as agent — Application by vakil is not rendered 
thereby one not in accordance with law 
(ii) Application pi 1 by vakil not authored by 
vakalatnama t in accordarrao wi 


(in) Application pi 
latnama w' ' 
contain his 


, vakil on autln 
signed by him 
one in accord 


vaka- 

nofc 

law: 


A 182 S 95 

A 182 N 65 
A 182 N 51 

A 182 N 81* 

A 182 N 61* 

A 182 S 6S 
A 182 N 52 

A 162 N 71 
A 182 N n 

A 182 H 71 
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Execution— Application in accordance with law— Defective vakalatnama — 

( Contd.) 

(iv) Decree-holder who has given vakalatnama dead when 
application presented by vakil — Application is not one 
in accordance with law ... ... ... A 182 N 71 

(v) Immaterial defects in vakalatnama do not render 

application by vakil not one in accordance with law: A 182 N 71 

(vi) Name of pleader wrongly mentioned — Application by 
him is not rendered not one in accordance with law 
thereby ... ... ... ... A 182 N 71 

(z J9 ) Effect of return, amendment and rejection — 

(i) Application amended under provisions of 0. 21, It, 17, 

sab-rule 1 is in accordance with law when first pre- 
sented although the defect when first presented is 
material ... ... ... ... A 182 N 86a 

(ii) Application returned by Court for not complying with 

requirements of 0. 21, Hr. 11 to 14, Civil P. C.— 

Application not in accordance with law though omis- 
sion immaterial ... ... ... A 182 N 86a 


(6) Question, whether such application is in accor- 
dance with law depends on the fact whether 
the defect was material or formal ... 

(iv) Defect for which application returned material — 
4 ” ’ * 'iw 

ily formal — 

returned or 

rejected is accepted by Court and action taken - — 
Application is one in accordance with law 

(vii) Material defect in application 

(a) Amount of decree and costs not shown — Applica- 
tion not one in accordance with law 
(i) Amount recovered in previous proceedings not 
correctly stated — Application not one in accord, 
ance with law 

(c) Docreo-holdcr failing to comply with conditional 

Order of Court — Application not one in accord- 
ance with law 

(d) List of property not filed — Application not one in 

accordance with law ... 

(e) Party not signing and verifying application — 

Application not one in accordance with law ... 
(z so ) Failure of decree-holder to get mistake in certificate of non- 
satisfaction of decree corrected — Still application is in accord- 
anco with law ... ... ... ... 

(a 31 ) Failure to file copy of decree — Effect 
(a 33 ) Failure to file succession certificate — Still application is in 
accordance with law 

(a 33 ) Failure to produce encumbrance certificate — Application is 
still one in accordance with law ... 


A 182 N 86a. 

A 182 N 86a 
A 182 N 86a 
A 182 N 8Ga 

A 182 N 86a 

A 182 N 86a 

A 182 N 86a 

A 182 N 66a 
A 182 N 86a 
A 162 N 86a 

A 182 N 52 
A 182 N 65 

A 182 N 52 

A 1S2 N 69 
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Execution — Application in accordance with law — ( Contd.j 

(z 3i ) Judgment-debtor arrested and released pending insolvency 
proceedings under Insolvency Act — Application for re -arrest 
is one in accordance with law 

(z 35 ) Judgment-debtor dead when application is made — Whether 
one in accordance with law 

fz 39 ) Mode of assistance of Court not distinctly specified but it 
was clear from other circumstances — Application not ren- 
dered one not in accordance with law 
(z 87 ) Necessary elements ... . ... 

(z 88 ) Omission to conform to any of the requirements of law in 
regard to particular application, whether renders it not one 
in accordance with law ... ... ... ... 

(z 3B ) Omission to give date of execution of vakalatnama — Applica- 
tion by vakil is not rendered thereby one not in accordance 
with law 

(z 40 ) Omission to give description of immovable property to be 
' - ’ * • * ’ i with law ... 


A 182 N 54 
A 182 N 85 

A 182 N 67 
A 182 N 52 

A 182 N 52 

A 182 N 71 
A 182 N 70 


■ ‘ jperty to be 

description 

given in previous application and the latter referred to in 
subsequent application — Subsequent application is one in 
accordance with law ... 

V s ) Omission to give description of property sought to be attached 
or mode in which assistance of Court is sought — Applica- 
tion not one in accordance with law 
z 43 ) Omission to give inventory of moveable property to be 
attached is material defect 

(z 44 ) Omission to give number of suit or date of decree— Still 
application is one in accordance with law 
(z 45 ) Omission to give or error in giving date of decree as required 
by O. 21, R. 11, sub-r. 2 Cl. (c) does not invalidate the 
application ... ... ... ... 

(z 40 ) Omission to give particulars of previous applications as 
required by 0. 21, R. 11, sub-r. 2, Cl. (f) 

" ‘ * • application ren- 

wifch law 
>us applications 
vill not render 

application one not in accordance with law 
(z 47 ) Omission to mention costs and interest awarded by decree as 
required by O. 21, R. 11, Cl. (g) and (h), Civil P. C., whe- 
ther invalidates the application ... 

(z 4S ) Omission to mention names of persons interested in decree 
does not make application not in accordance with law 
(z 48 ) Omission to pray for notice to be sent under 0. 21, R. 22, is 
not material defect ... 

(z so ) Omission to produce copies ordered to be produced under 
Rules 187, 188, Oudh Civil Rules — Still application is one 
in accordance with law ... ... _ 

(z !1 ) Omission to specify assessment of land brought to sale is not 
material defect ... ... 

(z M ) Omission to specify manner in which execution is sought — 
Application is not one in accordance with law 


A 162 N 70 

A 182 N 52 
A 182 N 70 
A 182 N 52 

A 181 N 62 

A 182 N 65 

A 182 N 65 

A 182 N 66 
A 182 N 61 
A 182 N 72 

A 182 N 52 
A 182 N 72 
A 182 N 67 
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Execution— Application in accordance with law— (Contd.) 

(z ES ) Omission to spefcify the Court which passed the decree — 
Effect 

(z 54 ) Omission to state number of suit and names of parties as 
required by O. 21, R. 11, CIs. (a) and (b), Civil P. C. does 
invalidate the application 

(z 5a ) Omission to state previous adjustments, whether vitiates the 


with law ... ... ... 

(z 5a ) Partition between father and sons of joint family — Father 
subsequently obtaining decree against stranger in respect of 
joint family debt — Application by son for execution is in 
accordance with law ... ... ... ... 

<z w ) Plaintiff to pay certain amount into Court within certain 
date under decree not doing so bat applying for execution 
— Application is still one in accordance with law ... 

(z e °) Proceeding against wrong person as legal representative — 
Whether one in accordance with law 


vppli. 


stances of each case ... ... ... 

(z 88 ) What is not — Instancos 

(z 87 ) Whether application Bhould bo a bona 6do one 
—Application made in accordance with law to proper Court for exe- 
cution — Time runs from date of final order passed on such appli- 
cation 

—Application mado to take step-in-aid of execution — Time runs 


ily entertain and 
but cannot itself 


(b) A 


Court is not ono made to proj>er Court 
(c) Application to Collector or Tahsildar for enforcing decision of 
Assistant Registrar of Co-operative Societies under Co- 
operative Societies Act, is not one to proper Court 


A 182 N 72 

A 182 N 61 
A 182 N 04 

A 182 N 63 

A 182 N 60 

A 182 N 73 

A 182 N 72 

A 182 N 82 

A 182 N 52 

A 182 N 52 

A 182 N 82 

A 182 N 63 
A 182 N 52 

A 182 N 52 
A 182 N 52 
A 182 N 8G 

A 182 Cl 5 
A 182 Cl 5 

A 1S2 N 87 
A 1S2 N 96 
A 1S2 N % 
A 1S2 N 96 
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Execution-Application in accordance with law— (Contd./ 

(z 34 ) Judgment-debtor arrested and released pending insolvency 
proceedings under Insolvency Act— Application for re-arrest 
is one in accordance with law 

(z 35 ) Judgment-debtor dead when application is made— Whether 
one in accordance with law 

(z 88 ) Mode of assistance of Court not distinctly specified but it 
was clear from other circumstances — Application not ren- 
dered one not in accordance with law 
(z 87 ) Necessary elements ... . ... 

(z 88 ) Omission to conform to any of the requirements of law in 
regard to particular application, whether renders it not one 
in accordance with law 

(z 39 ) Omission to give date of execution of vakalatnama — Applica- 
tion by vakil is not rendered thereby one not in accordance 
with law ... ... ... 

(y. 40 ) Omission to give description of immovable property to be 
attached- — Application is not one in accordance with law ... 
(z 41 ) Omission to give description of immovable property to be 
attached in subsequent application but such description 
given in previous application and the latter referred to in 
subsequent application — Subsequent application is one in 
accordance with law ... 

V 2 ) Omission to give description of property sought to be attached 
or mode in which assistance of Court is sought — Applica- 
tion not one in accordance with law 
' z 48 ) Omission to give inventory of moveable property to be 
attached is material defect 

(z 44 ) Omission to give number of suit or date of decree — Still 
application is one in accordance with law 
(z 45 ) Omission to give or error in giving date of decree as required 
by O. 21, B. 11, sub.r. 2 Cl. (c) does not invalidate the 
application 

(z 46 ) Omission to give particulars of previous applications as 
required by O. 21, R. 11, sub-r. 2, Cl. (f) 

r " * ' ms application ren- 

.nee with law 
evious applications 
ie will not render 
application one not in accordance with law ••• 

(z 47 )C 1 ■ ' " . ’ 1 * ~ 3 


(z 45 ) Omission to mention names of persons interested in decree 
does not make application not in accordance with law 
(z 49 ) Omission to pray for notice to be sent under O. 21, B. 22, is 
not material defect ... ... ... 

(z 50 ) Omission to produce copies ordered to be produced under 
Rules 187, 188, Oudh Civil Rules— Still application is one 
in accordance with law 

(z 61 ) Omission to specify assessment of land biougbt to sale is not 
material defect ... ... .... 

(z 62 ) Omission to specify manner in which execution is sought 
Application is not one in accordance with law 


A 182 N 51 
A 182 N 85 

A 182 N 67 
A 182 N 52 

A 182 N 52 

A 182 N 71 
A 162 N 70 

A 182 N 70 

A 182 N 52 
A 182 N M 
A 1B2 N 52 

A 181 N 62 

A 183 K 65 

A 182 N 65 

A 182 N 66 
A 182 N 61 
A 182 N 73 

A 182 N 52 
A 183 N 72 
A 183 N 67 
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Execution— Application to proper Court— Effect of change, etc (Oontd.) 

(ii) Decree passed in respect of property — Subsequently 
area transferred to jurisdiction of another Court 

(а) Application to latter Court is not one made to 

proper Court ... ... ... A 182 N 9t 

(б) Still application to original Court is one made 

to proper Court ... ... ... A 182 N 91 

(q) Execution beyond local jurisdiction 

(i) Application by decree-holder to issue notice to judg- 

ment-debtor is not one to improper Court though 
judgment-debtor was residing outside Court’s jurisdic- 
tion at that time ... ... ... A 182 N 88 

(ii) Judgment-debtor residing outside local limits of juris- 

diction — Application to Coufct passing decree is one 
made to proper Court ... ... ... A 182 N 8B 

(lii) Property outside local limits of jurisdiction — Applica- 
tion to Court which passed decree is one made to 
proper Court ... ... A 182 N 83 

(r) Proper Court 

(i) Appellate Court is not proper Court ... ... A 182 N 105 


A 182 N 8? 

(lii) Court is not a proper Court unless it has jurisdiction 

to execute the decree or order ... ... A 182 N 8? 

(iv) Court passing decree ordering it to be sent to another 
Court, but decree not actually sent— Court which 
passed decree continues to bo proper Court ... A 182 N 89 

(v) Decisions bearing on interpretation of expression 
“Court whose duty it is to execute decree" in O. 21, 

It. 2, Civil P C , should be referred to for determin- 

ing what is proper Court ... ... ... A 182 N 87 

(vi) Definition of ... ... ... ... A 182 N 87 

(vii) Definition of, in Expl. II, Art 182, refers to Court 

whoso duty it is to execute decree or order if applica- 
tion in accordance with law is presented to it ... A 132 N 87 

(s) Remitting money to Superintendent of Jail for subsistence 

allowance for detention of judgment-debtor in jail is appli- 

cation to proper Court ... ... ... A 182 N 101 

(t) Suit against A — Attachment before judgment — Attachment 

removed on B standing surety — Suit then transferred to 
another Court and decreed by it — Application against 
surety to latter Court is not one made to proper Court ... A 1S2 N 93 

(u) Transfer of decree to another Conrt for execution 

(i) Application by decree-holder to original Court to give 
him second certificate of transfer, the first being still 
subsisting and operative, is not one made to proper 
Court ... ... ... ... A 1S2 N 89 

* (ii) Application for execution or to take step-in-aid made 
to transferee Conrt any time before certificate under 
S. 41, Civil P.C., is 6ent by it or execution proceedings 
are withdrawn or transferred from it, B one made to 
proper Court ... ... ... ... A 1S2 N 90 
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Execution— Application to proper Court— ( Gontd.) 

(e) Application to conciliator under Dekkhan . Agriculturists’ 

Belief Act, 1879, is not one made to proper Court - 

(f) Application to Court to which appeal against decree has been 

preferred is not one made to proper Court 

(g) Application to Insolvency Court — Mere fact that presiding 

officer of Insolvency Court and Court entitled to execute 
decree is one and same person, does not make two Courts 
same so as to make application to Insolvency Court one made 
to proper Court ... 

(h) Application to Insolvency Court under S. 28, sub-s. 2, Pro- 

vincial Insolvency Act of 1920 for leave to execute decree 

ot one to 

(]) Court m Native State 

(i) Application to Court in Native State for transmission 
of papers to British Indian Court to enable latter 
Court to execute decree passed by former Court — 
Whether an application to proper Court 
(ii) British Indian Court decree transferred to State Court 
— Application to Court in State to send back decree to 
British Indian Court is application to proper Court : 
(lii) Decree passed by Court in Native State transferred to 
Court in British India — Proceedings before Court in 
Native State are proceedings before proper Court ... 

(k) Court passing decree ceasing to exist — Application to Court 
which if suit had been instituted at the time of application 
would have jurisdiction to try the suit, is one made to proper 
Court 

(1) Decree for sale on mortgage passed in favour of A — B, holder 
of money decree against same judgment -debtor attaching 
mortgaged property — Money decree transferred to Collector 
for execution — Application - by A to Collector praying the 
property should be sold subject to his lien, is not one made 
to proper Court 1 ... 

(m) Decree passed by AdditionalMunsiff — Application to Principal 

Munsiff of same place is one made to proper Court — • 

(n) Decree passed by Court established temporarily for one year 

— After expiry of term Court continued for further period 
— Application to such Court after one year I from its estab- 
lishment is one made to proper Court 

(o) Decree passed by Court V transferred for execution to Court P 

— Latter Court attached property of judgment-debtor with- 
in its jurisdiction — Before Court P sent certificate under 
S. 41, Civil P. C., to Court Y, application made to Court * 
for sale of property — Application not one made to proper 
Court ... ... ... ..._ # . 

(p) Effect of change in territorial or pecuniary jurisdiction of 

Court passing decree , 

(i) Decree passed by Court for certain amount — Officer o 
Court succeeded by another having lesser pecuniary 
jurisdiction than decretal amount • — Application o 
successor is one made to proper Court ... 


A 182 N 93 
A 182 N 93 

A 182 N 97 

A 182 N 97 
A 182 N 113 

A 182 N 95 
A 182 N Ml 
A 182 N 35 

A 182 1< 82 

A 163 S 98 
A 182 S 93 

A 183 N 91 

A 162 N 81 

A 182 S 91 
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Execution — Decree against several persons — Joint decree — Application for 
execution, etc. — (Contd.) 

him — Still application 6aves limitation against 

other judgment -debtor ... ... A 182 N 138 

(b) T *• -Still 

judg- 

... A 182 N 138 

(c) Saves limitation against all ... ... A 182 N 138 

(d) Saves limitation against legal representatives of 

other judgment-debtors ... ... A 182 N 138 

(e) Saves limitation against other judgment-debtors 

only where application is one in accordance with 
law and made to proper Court ... ... A 182 N 138 

(ii)Decr . ' ' ■* TT " 1 . 

on • . . 

mer . • 

members ... ... ... ... A 182 N 138 

(ill) F * ’ * ’* •* * 


judgm^nt-debtors ... ... ... A 182 N 138 

(iv) Mere fact that limitation is suspended against one 

joint judgment. debtor for his being adjudicated insol- 
vent does not suspend limitation in respect of other 
joint judgment.debtors ... ... ... A 182 N 138 

(v) Only application for execution or to take step-in. aid 

against joint judgment-debtor saves limitation against 

other joint judgment.debtors ... ... A 182 N 138 

(vi) Suit for sale on mortgage — One of properties previously 

sold for arrears of rovenue — Decree passed for reali- 
zation of amount by sale of other properties and out 
of certain amount in hands of one of defendants as 
surplus proceeds of rovenue sale — Application for 
execution against properties saves limitation for 

execution against surplus sale proceeds ... ... A 182 N 133 

Decree amended — Time runs from tho date of amendment ... A 182 Cl 4 

Decree amount paid to dccreo-holder out of sale proceeds and 

claim satisfied — Sale sot &3ido — Rofund by decree-holder — Decreo- 
holder, if entitled to fresh rcriod of limitation in respect of fresh 
right to execute ... ... ... ... SON 11 

Decree bearing date different from that of judgment by mistake of 

Court — Application within 3 years of date of decree is within 

time ... ... ... ... ... A 182 N 25 

Decree becoming inexecutablo by reason of subsequent events — 

Limitation— Starting point ... ... ... A1S2N31 

Decreo for costs — Original suit ponding in nppeal— Decree-holder is 

not obliged to execute decreo for costs until appeal is over ... A 182 N 4(J 

— ~Decreo for injunction— Limitation— Starting point ... ... A 162 N 29 

• Decreo for partition 

(a) Application for execution by ono of the parties to decree does 

not save limitation in favour of any other party ... A 162 N 140 
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Execution — Application to proper Court — Transfer of decree, etc.- 

(lii) Application to original Court to recall decree to itself 
is one made to proper Court «.. 

(iv) Application fro original Court fro transfer it fro another 
Court is one made to proper Court 

(v) Application to transferee Court after it has returned 

the decree to original Court is not one made to proper 
Court ... ... ' ... 

(vi) Application to transferor Court before transferee 

Court sending certificate of non-satisfaction — Certifi- 
cate subsequently sent — Application whether made 
to proper Court... ... ... ... 

(vii) Decree ordered to be transferred — Transferee Court is 
competent to receive application for execution though 
it has not received copy of decree 

(vin) Jurisdiction of transferee Court continues till it sends 
certificate to original Conrt under S. 41, Civil P. C., 
or till execution proceedings are withdrawn or trans- 
ferred fromit ... 

(ix) Transferee Court attaching property within its juris- 

diction but before decree was returned with certifi- 
cate of non-satisfaction to original Court, application 
put in original Court for sale of the property — Such 
application, whether made to proper Court 

(x) Transferee Court is proper Court within Expl. H, Art. 

182 

Attachment — Claims and objections — See under Attachment 

Auction-purchaser obtaining possession — Subsequent suit for 

possession by auction-purchaser on subsequent cause of action — 
Limitation 

Auction purchaser realizing amount of decree for money — Execu- 
tion sale set aside — Suit by decree-holder — Suit for money 
realized by auction-purchaser under decree — Limitation 

Certification — See Payment — Decree debt — Certification. 

Certified copy of decree or order registered — Limitation is 6 years: 

Continuation of application — See Execution — Revival of applica- 
tion. 

Creditor recovering money by levying execution against debtor 

Whether amounts to payment within 8, 20 

Death of decree- holder leaving minor son — Execution application 

on behalf of minor dismissed — Minor, if entitled to extension on 
ground of minority 
Decree against several persons 

(a) Decree passed against several persons as legal representatives 

of deceased person — Application for execution against one 
saves limitation against others ... — . 

(b) Decree passed severally — Application for execution against 

one of judgment-debtors saves limitation only against him ^ 
and not against others ... 

(c) Joint decree . . 

(i) Application for execution against one of joint ju ■»* 
rnent-debtors . . 

(a) Decree subsequently declared inoperative ogam 


-( Contd.) 

A 182 H 89 
A 182 N 89 

A 182 N 90 

A 182 N 89 
A 182 N 90 

A 182 N 30 

A 182 N 89 
A 182 N 90 

A 137 N 2 

A 62 N 31 
A 182 

S 20 N 11 
S6N1* 

i 182 N 133 
l8 3 N 138 
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Execution— Decree or order directing payment to be made at a certain date— 
Certain date — (Contd.) 

(li) Date which can become ceitain only at afutiue time 
^ is not certain date ... ... ... A 182 N 135 


tain date ... . . ... ... A 182 N 135 

(iv) Mortgage decree — If sale proceeds insufficient, balance 
to be recovered from judgment. deb tor personally and 
from his other properties — Balance is not to be paid 
at a certain date ... ... ... A 182 N 135 

(v) Words refer to date which at the date of the decree or 

order 13 certain ... ... # ... ... A 182 N 135 

(b) Cl. 7, Art. 182 applies only to first application for recovery — 

° * • ' ” r - . . ... A 182 N 133 

and 

b y 

defendant comes within Cl. 7 ... ... ... A 182 N 131 

fa\ tw_ — j — «• — annually 

ipplies ... A 182 N 135 
. on a ccr- 

tain date is such decree ... . ... ... A 182 N 134 

(f) Decroe directing payment of money on plaintiff attaining his 

majority is Buch a decree ... ^ ... ... A 182 N 135 

(g) Decree directing payment of money ‘within' a certain period 

— Whether such a decreo ... ... ... A 182 N 135 

(h) Decree regulating rate of interest payablo thereunder with 

referenco to dato of payment does not come within Cl. 7 ... A 182 N 134 

(i) Limitation — Starting point ... ... ... A 182 N 133 

(j) Mortgage decreo directing 6alo of mortgaged properties in 

dofnult of payment of mortgage money on or boforo a cer- 
tain dato is not ono under Cl. 7 ... ... ... A 182 N 134 

(k) Order staying oxocution of decree till disposal of a suit be- 

tween the same parties docs not fall under Cl. 7 ... A 182 N 134 

(l) Order subsequent to decree postponing date on which pay- 

ment is to bo mado comes within Cl. 7 ... ... A 182 N 134 

(m) Parties presenting petition stating compromise as to payment 
of decretal amount in instalments — Petition directed to bo 

filod— Order does not coma undor Cl. 7 ... ... A 182 N 134 

(n) Provision in decreo that decree-holder entitled to realize 

portion of decretal amount on failure of judgment-debtor to 

pay interest docs not como within Cl. 7 ... ... A 182 N 134 

(o) Simple money decreo which does not fix expressly or impliedly 

any dato for paymont is not such a decreo ... ... A 182 N 135 

Decreo or order directing payment to ho mado on different dates — 

Limitation — Starting point ... ... ... A 162 N 133 

• ■ Decreo passed when there is only ono decree-holder or judgment - 
debtor but subsequently moro than one person becoming entitled 


A 152 N 112 
lieu ITS 
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... A 182 N 140 


A 182 N 140 
A 182 N 81a 


... A 182 N 137 


Execution— Decree for partition— ( Contd.) 

(b) Decree consisting of two parts, one in favour of plaintiffs 

against defendant entitling them to have their share in pro. 
perty set apart and other enabling them to have partition 
inter se of such joint share on the younger of them coming 
of age — Joint application for execution of former part does 
not give fresh starting point for application by one plaintiff 
to execute latter part 

(c) Decree while awarding different sharers their respective 

shares declaring certain property to be joint — Application 
for execution by one of the parties in respect of such pro- 
perty saves limitation in favour of all 

Decree granting single relief — Piecemeal execution not permitted : 

- Decree m favour of several persons 

(a) Decree for sum in favour of five persons, but one moiety to 

three of them and the other to remaining two — Action taken 
by one set of decree-holders does not benefit other set ... 

(b) Decree passed severally — Application. fpr execution by one 

of decree-holders saves limitation only in favour of appli- 
cant and not in favour of any other decree-holder ... A 182 N 137 

(c) Docree under which plaintiff is to recover certain sum from 

defendant and latter is entitled to obtain possession from 

plaintiff — Application for execution by plaintiff or defen. „ 

dant does not save limitation in favour of other — A 182 N loi 

(d) Joint decree 

(i) Application for execution by any one of decree-holders 

saves limitation in favour of all joint decree-holders : A 182 N 1* 
(li) Application for execution by representative of one of 

joint decree. holders saves limitation in favour of all... A 182 N !•> 
(lii) Joint decree-holder applying for execution of what he 
believes to be his own share — Application in accord- 
ance with law — Limitation is saved in favour of other _ 

decree. holders ... ... ... ... A 182 S W 

(iv) Joint decree-holder, whether can apply for execution of ^ 

what he conceives to be his own share of decree ... A 18- 

Decree joint and several— Application against one judgment-debtor -qa 

is step against all ... . . ...' ... A 182 N 

Decree not capable of execution on date of decree but becoming •jqo N 26 

capable of execution subsequently — Limitation — Starting point : A loi 

Decree not granting particular relief — Executing Court cannot 

grant it 

Decree not in a form capable of execution — Art. 182 does not apply '• 

D f ' T **. 1 1 " 11 r **-n in British India 


A 162 N fj 
A 163 N 


A 183 N If 
A 162 N 13 

A 182 S 3 s 

A 182 H I® 


—^—Decree on condition to he performed by decree-holder — Whether 
one capable of immediate execution 

— — Decree on which court-fee or stamp duty is payable — Limitation 
— Starting point 

Decree or order directing payment to be made at a certain date 

(a) Certain date _ 

(i)Date need not specify exact date by year, month ana 

day — It is enough if it is indicated in any way by the ^ ^ J 35 
decree 
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Execution— Decree or order directing payment to be made at a certain date— 
Certain date — ( Contd.) 

(n) Date which can become certain only at a future time 

is not certain date ... ... ... A 182 N 135 

(iii) Instalment decree with default clause providing entire 

amount remaining due to be payable on default of one 
or more instalments — Amount is not payable at cer. 
tain date - - - • ■ ... A 182 N 135 

(iv) Mortgage decree — If sale proceeds insufficient, balance 

to be recovered from judgment-debtor personally and 
from bis other properties — Balance is not to be paid 
at a certain date ... ... ... A 182 N 135 

(v) Words refer to date which at the date of the decree or 

order is certain ... ... ... . . A 182 N 135 

. . A 182 N 133 

in default certain properties to be made over to plaintiff by 
defendant comes within Cl. 7 ... ... ... A 182 N 134 

' ' itiff annually 

7 applies ... A 182 N 135 

^ • lly on a cer- 

tain date is such decreo ... _ ... ... A 182 N 134 

(f) Decree directing payment of money on plaintiff attaining Ins 

majority is such a decree ... ... ... A 182 N 135 

(g) Decree directing payment of money ‘within* a certain period 

— Whether such a decreo ... ... ... A 182 N 135 

(h) Decree regulating rate of interest payable thereunder with 

reference to date of paymont does not come within Cl. 7 ... A 182 N 134 

(i) Limitation — Starting point ... ... ... A 182 N 133 

(j) Mortgage decree directing sale of mortgaged properties in 

default of payment of mortgage money on or before a cer- 
tain date is not one under Cl. 7 ... ... ... A 162 N 134 

(k) Order staying execution of decree till disposal of n suit be. 

tween the same parties does not fall under Cl. 7 ... A 182 N 134 

(l) Order subsequent to decree jostponing date on which pay- 

ment is to bo made comes within Cl. 7 ... ... A 182 N 134 

(m) Parties presenting petition stating compromise as to payment 

of decretal amount in instalments — Petition directed to be 

filed — Order does not como under Cl. 7 ... ... A 182 N 134 

(n) Provision in decree that decree-holder entitled to realize 

portion of decretal amount on failure of judgment-debtor to 

pay interest docs not como within Cl. 7 ... ... A 182 N 134 

(o) Simple money decree which does not fix expressly or impliedly 

' any date for payment is not such a decree ... ... A 182 N 135 

Decree or order directing payment to be made on different dates 

Limitation — Starting joint ... ... ... A 182 N 133 

• Decree passed when there is only one decree-holder or judgment. 

debtor but subsequently more than one jorson becoming entitled 
to or liablo under docroo 


... A 182 N 112 
Lia. 173 
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Execution— Decree passed when there is only one decree -holder, &tc.—(Contd.) 


. A 182 N 142 

(c) Decree-holder dying — Application for execution by one of 

•■all... ... A 182 N 142 

■ ... ... A 182 N 142 


inst one of his legal 

representatives saves limitation against all ... ... A 182 N 142 

(f) Sole decree-holder transferring part of decree to another — 

Application for execution by transferee saves limitation for 
application by transferor . . ... ... ... A 182 N 142 

-Decree partly executable at once and partly not — Limitation — 

Starting point ... ■ • ... — ... ... A 182 N 28 

Decree partly in favour of plaintiff and partly In favour of defen- 
dant — Plaintiff applying for execution of portion in his favour — 

"Whether acknowledges liability in favour of defendant ... S 19 N 18 

Decree partly joint and partly several against several defendants. 

(a) Decree against Several persons but not joint against all in 
regard to any of reliefs but joint against some of them in 
regard to one of reliefs — Still it is decree passed “jointly ... 

T, Art. 183 ... A182N141 

. >ns jointly and 

rately — Appli- 
cation against 'all judgment-debtors for execution in respect s ... 
of joint relief saves time for application for separate relief : A loi JN 
(c) Whether joint or several decree for purposes of second para. . 

of Expl. I, Art. 182 ... ... .... ... A 182 N l* 1 


Decree-holder — One joint decree-holder, if can' give discharge on 

behalf of another ' ... 

Decree-holder directed to lefund amount recovered by execution 

by decree passed m suit — Time runs from date of decree in such 
suit ... 

Decree-holder joining in execution petition relief not in conformity 

with decree — Cause, if in the nature of defect of jurisdiction 
within S. 14 

Decree-holder prosecuting in good faith and with due diligence 

execution of decree — Discovery that his remedy was by suit and 
not by execution — Institution of suit — Period to be excluded ••• 

• -Delivery -of possession — Order as to, in proceedings for — See 

under Civil P. C., O 21, Br. 98, 99, 100 and 103. 

Effect of bar oF limitation — Application not filed within time 

prescribed by Art. 182 — Decree or order is rendered inoperative 
and unenforceable thereafter 


S7N15 
A 182 Cl 0 
S 14 If 24 
g 14 N 29 

182 N 14° 


— —Ex parte decree — Application to set aside 
therefrom also dismissed — Limitation for 
decree, from what date runs 


dismissed — Appeal 
execution of cx parte 


i 182 N 3* 


-Execution proceedings in another suit — Whether within the g $ 12 

meaning of ‘another civil proceeding’ in S. 14 ... 

Final decree — Decree, in appeal from preliminary decree filed before 31 

passing of final decree, passed after final decree— Limitation ... 

Fresh starting point * . jgo N 5l& 

’ (a) Amendment of Cl. 5, Art. 182, whether retrospective 
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Execution— Fresh starting point— (Contd.) 

(b) Amendment of decree 

( 1 ) Amendment after decree is barred by limitation— Whe- 
ther gives fresh starting point ... ... A 182 N 50 

(li) Amendment made by Court without jurisdiction— No 

fresh starting point from date of amendment ... A 182 N 50 
(lii) Amendment to give fresh start, whether should be 

such that without it decree is incapable of execution: A 182 N 50 

(iv) “Date of amendment” — Meaning of ... ... A 182 N 60 

(v) Decree as framed incapable of execution — Decree 

amended so as to become capable of execution — Limi. 

tation runs from date of amendment ... ... A 182 N 50 

(vi) Execution petition filed beyond time — Decree amended 

subsequently — Amendment will not save application 

already barred ... ... ... A 182 N 50 

(vii) Furnishes fresh starting point ... ... A 182 N 60 

» (vni) “Where a decree has been amended" — Amendment, 

whether includes that of verbal or clerical errors and 
those which do not concern execution of decree ... A 182 N 50 

(ix) Whether can be considered as review of judgment ... A 182 N 50 

(c) Appeal ... ... ... ... ... A 182 N 33 

(i) Appeal against order in execution proceedings does not 

give fresh start ... ... ... A 182 N 34 

00 Appeal against portion of decree, if saves limitation for 

execution of whole decree ... ... _ ... A 182 N 35 

(hi) Appeal dismissed on representation of pleadcr'that he 
is unable to support it — Time runs from dato of dis- 
missal of appeal ... ... ... A 182 N 40 

A 182 N 38 

A 182 N 33 


A 182 N 34 

(vii) Appeal need not be one by which wholo decree is 

• * ’ ■ ‘ A 182 N 35 


m Aik. j.o.a applies ... ... ... A 182 N 40 

(ix) Appeal rejected before admission — Cl. 2, Art. 182 will 

not apply ... ... ... ... A 182 N 38 

(x) Appeal simply dismissed as being incompetent — Cl. 2 

of Art. 182 applies ... ... ... A 182 N 40 

(xi) Appellate Court erroneously treating appeal as compe- 

tent and passing decree — Limitation runs from appel- 
^ ^ late deereo ... • ... ... ... A 182 N 37 

• ; . A 1S2 N 41 

runs from appellate decree ... ... ... A 1S2 N 4G 

(xiv) Assignee of decree is entitled to fresh start even though 

ho is not brought on record of appeal ... ... A 162 N 47 
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Execution— Decree passed when there is only one decree-holder, tic.— (Conti.) 


... A 182 N 142 

,,, ,• * ' jtion by one of 

... A 182 N 142 
... A 183 N 342 
one of his legal 

representatives saves limitation against all ... ... A 182 N 142 

(f) Sole decree- holder transferring part of decree to another — 

Application for execution by transferee saves limitation for 
application by transferor . - ... ... ... A 182 N 14" 

—Decree partly executable at once and partly not — Limitation — 

Starting point ... •’ ... • • ... • ■ 

—Decree partly in favour of plaintiff and partly in favour of defen- 
dant — Plaintiff applying for execution of portion in his favour — 

Whether acknowledges liability in favour of defendant 
—Decree partly joint and partly several against several defendants. 

(a) Decree against Several persons but not joint against all in 

regard to any of reliefs but joint against some of them in 
regard to one of reliefs — Still it is decree passed “jointly 
against more persons than one" within Expl. I, Art. 182 ... A 182 N is 

(b) Relief granted by decree against several persons jointly and 

— s— *■ 1 f«»T,r_Appli- 

■ ' respect • > .... 

i relief : A 182 S HI 


A 182 H 23 


S19N18 


A 182 N 1« 
S 7 N IS 

A 182 010 

Silt* 21 

814(125 


(c) 4 ad para, 

of Expl. X, Art. 182 ... ,.t 

-Decree -holder — Ono joint decree-holder, if can give discharge on 
behalf of another 

-Decree-holder directed to refund amount recovered by execution 
by decree passed in suit — Time runs from date of decree in such 
suit 

-Decree-holder joining in execution petition relief not in conformity 
with decree — Cause, if in the nature of defect of jurisdiction 
within S. 14- ... ... ... ... 

-Decree-holder prosecuting in good faith and with due diligence 
execution of decree — Discovery that his remedy was by suit and 
not by execution — Institution of suit — Period to be excluded ... 

—Delivery of possession — Order as to, in proceedings for — See 
under Civil P. C., 0. 21, Rr. 98, 99, 100 and 103. 

—Effect of bar of limitation — Application not filed within time 

prescribed by Art. 182 — Decreo or order is rendered inoperative ^ jj jjG 
and unenforceable thereafter ... ••• ••• A • 

—Ex parte decree — Application to set aside dismissed — Appeal 

therefrom also dismissed — -Limitation for execution of ex parte ^ jggjf3l 
decree, from what date runs ' ... — *" * 

— Execution proceedings in another suit — Whether within iho g jt 13 

meaning of ‘another civil proceeding’ in S. 14 _ ... __ -tt f '_" 

■ , ' ' . A 162 N 34 

! . A 482 N 4*4. 
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Execution— Fresh starting point — (Contd.) 

— Wbe- 

{ 11 ) Amendment made by Court without jurisdiction— No 
fresh starting point from date of amendment 
(in) Amendment to give fresh start, whether should be 
such that without it decree is incapable of execution: 

(iv) “Date of amendment” — Meaning of 

(v) Decree as framed incapable of execution — Decree 

amended so as to become capable of execution — Limi- 
tation runs from date of amendment ... 

(vi) Execution petition filed beyond time — Decree amended 

subsequently — Amendment will not save application 
already barred ... . . 

(vii) Furnishes fresh starting point 

* (viii) "Where a decree has been amended” — Amendment, 

whether includes that of verbal or clerical errors and 
those which do not concern execution of decree ... 
(ix) Whether can be considered as review of judgment ... 
(c) Appeal 

(i) Appeal against order in oxecution proceedings does not 
give fresh start 

( 11 ) Appeal against portion of decree, if saves limitation for 
oxecution of whole deciee ... 

(lii) Appeal dismissed on representation of pleader" that he 
is unable to support it— Time runs from date of dis- 
missal of appeal 


mo m uuucuug suen uecice or order 
(vii) Appeal need not be one by which whole decree i3 


0=0 

00 

(xi) 


(xii) 


of Art. 182 applies 

Appeal rojectcd beforo admission — Cl. 2, Art. 182 will 
not apply 

Appeal simply dismissed as being incompetent — Cl. 2 
of Art. 182 applies 

Appellato Court erroneously treating appeal as compe- 
tent and passing decree- — Limitation run9 from appel- 
lato decree ... • 

Appellate Court holding appeal to have abated hut 
..wv.^w»s~- ♦- ~ — c — J ecree appealed 


•lourt’s decree 

• aueauy lueu before upiwuaio decree passed Time 

runs from appellate decree ... 

(xiv) Assignee of decree is entitled to fresh start even though 
. ho is not brought on record of appeal ... ° 


A 182 N 50 

A 182 N 50 

A 182 N 50 
A 182 N 50 

A 182 N 50 

A 182 N 50 
A 182 N 50 

A 182 N 50 
A 182 N 50 
A 182 N 33 

A 182 N 34 
A 182 N 35 

A 182 N 40 
A 182 N 38 
A 182 N 33 

A 182 N 31 
A 182 N 35 

A 182 N 40 
A 1S2 N 38 
A 182 N 40 

A 182 N 37 

A 182 N 41 

A 182 N 4G 
A 182 N 47 
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Execution— Fresh starting point— Appeal— (Contd.) \ 

(xv) Decree against principal debtor and surety — Principal 

debtor alone appealing — Surety not made party — 
Time is saved even against surety 

(xvi) Decree obtained only for a portion of claim — .Unsuccess. 

ful appeal against portion disallowed — Time even as 
regards portion allowed runs from the date of appellate 
decree ... ... 

(xvii) Decree passed against several defendants — One of them 
only appealing — Limitation against all defendants 
runs from date of appellate decree 
(xviii) Decree-holder died pending appeal by judgment-debtor 
— Wrong person brought on record as legal represen- 
tative and consent decreo passed — Time for execution 
by true legal representative runs from date of appel- 
late decree ... ... ... ... 

(xix) Dismissal for default does not give fresh start 

(xx) Irregular or incompetent appeal can save limitation 

under 01. 2, Art. 182 

(xxi) Limitation runs from date of final decree or order of 

Appellate Court 

(xxii) Order of Appollato Court declaring an appeal to have 

(xxiii) C disposing of an appeal 

(xxiv) Person against whom execution is sought need not bD 
party to appeal for applicability of Cl. 2, Art. 182 ... 
(xxv) Petition under S. 70 (1) (b), Punjab Courts Act, is not 
appeal before it is admitted 

(xxvi) Question of limitation should not be made to depend on 
other question whether appeal by one of defendants 
or as regards part of decree imperils decree passed 
against other defendants or other portion of decree ... 
(xxvii) Review of decree allowed — Appeal against such order 
— Limitation for execution of decree runs from date 
of final order 

(xxviii) Revision application admitted as appeal — Ordor on 
such application gives a fresh start ... < 

(xxix) Suit against B and C decreed against B but dismissed 
against C — Appeal against dismissal without implead- 
ing B — Time against B runs from date of appellate 
decree ... 


A 182 N 35 

A 182 N 35 
A 182 N 35 

A 182 N 41 
A 182 N 42 

A 182 N 37 

A 182 N 46 

A 182 N 41 

A 182 N 41 

A 183 N 35 

A 183 N 33 

A 182 N 35 

A 182 N 34 
A 182 N 46 

A 182 N 35 
A 1S2 N 4J 


(ii) Essentials of 

(lii) No application made to any Court but simply payment 0 jj gja 
to decreo- holder out of Court — Clause does not apply. 

(iv) Suit to set aside adverse ordor against decree-holder in ^ jj 51a 
a claim case — Clause does not apply 
(o) Application by decroo-holder asking Court to do something 

which would have tho effect of removing obstacle by judg- j. jj 7 

ment-debtor— Decree-holdor gots fresh starting point ... 


e has been an applica- ^ lg3 jj gj, 

••• ai89NW» 
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Execution— Fresh starting point— (Contd.) 


A 182 N 78 


A 182 N 78 


A 182 N 126 
A 182 N 116 


A 182 N 118 


A 182 N 118 
A 182 N 121 

operation . . ... ... ^ A 182 N 131a 

(m 1 ) Execution application withdrawn — Whether gives fresh 
starting point 

(n) Execution application withdrawn without leave, dismissed — 

Order of dismissal is final order and gives fresh starting 
point of time 

(o) Filing of affidavit of proof of service of notice under 0. 21, 

R. 22, Civil P. C., whether gives fresh starting point 

(p) Final decree or order 

(0 Moaning of ... ... ... ... 

(a) Order of Appellate Court declaring appeal to 

( 

(iv) Order returning appeal for presentation to proper 
Court i? not 

(q) Final order 

(l) Application returned for amendment and not re-pre- 
sented — Whether must be considered to he pendin'* 
till ro.prcsentcd by decree-holder ... ^ 

(n) Decree-holder applying for execution asking for issue - ^ -129 
of notice to judgment. debtor — Order made issuing 


A 182 N 86b 

A 182 N 8Gb 

A 182 N 11G 

A 182 N 40 

A 182 N 41 
A 182 N 42 

A 182 N 40 

A 182 N 43 


(f) Application by tiansferee of decree — Court recognizing assign- 

ment and allowing assignee to execute gives fresh starting 
point 

(g) Application by transferee of decree under unregistered trans- 

fer and decree-holder jointly saves time for later petition by 
transferee who has obtained second registered assignment • 

(h) Application for execution containing prayer for substitution 

of legal representative of judgment-debtor is sufficient to 
give fresh starting point even if it contains error in matter 
of relief ... 

(i) Application for issue of notice under 0. 21, R. 22, Civil P. G., 

does not give fresh starting point ... ... 

(]) Application in which batta memo is filed must be in accord- 
ance with law to lender batta memo an application giving 
fresh Btaitmg point ... ... ... ... 

(k) Batta memo filed m application for removal of next friend of 
decree.holder and permission to execute, does not give fresh 
starting point ... . . ... ... 


final order ... _ ... ... _ , 

(in) Final order need not bo in accordance with law ’ ' f N 129 

(iv) Final order on application appealed against — Order Vf ^ 131 

Appellate Court is the final order ... , 

(v) Meaning of ... .... ... '”•* 192 N 129 

(vi) Order must bo "final" one to give fresh starting re : «*"7 . N 129 

* "*' A 182 N 129 
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Execution— Fresh starting point— Final order — ( Conld.) - - • 

(vii) Order returning application for amendment — Whether 

final order ... ... ... ... A 182 N 129 

(viii) Order transferring decree for execution to another Court 
(o) Date of final order is one on which certificate of 
transfer is handed over to decree-holder and not 


date on which Court directed office to prepare 
certificate ... ... ....A1B9N130 

(&) Is final order ... ... ...'A 182 N 130 

(ixj "Order,” whether must be passed on merits ... A 182 N 129 

(x) "Order,” whether need be judicial determination of 

matter involved in application ... ... A 182 N 1-9 

(xi) Petition dismissed after recording part payment — 

Decree-holder granting two months time — Date of 
final order is date of dismissal and not that at end of 
teo months ... : A 182 S 129 


(xii) Petition returned for amendment and on re-presentation 
rejected — Order of rejection is final order 
(xiii) Time runs from date of final order on application for 


A 182 N 129 
A 182 N 129 


(xiv) ■ ■ h law 

, . • : ed on 

such application 

(r) Mere opposition by decree-holder to application by judg- 

ment-debtor does not give fresh starting point 

(s) Review 

(i) Decree reviewed at instance of somo of defendants— 

Limitation runs from date of revised decreo even 
against defendants who were not parties 

(ii) Effect of 

(lii) Restoration of suit or appeal dismissed — Whether 
review of judgment . 

(iv) Review granted — Order granting it appealed against — 
Time runs fiom date of decision in appeal 

(v) Review in part — Time runs from date of revised decree: 

(vi) Review of judgment in Art. 182, Cl. 3 — Meaning 

< ’ i ' • ' 5 - r 1 *> 


A 282 N 131 
A 182 N 117 


A 183 K « 
A 183 15 48 

A 182 K W 

A 183 N 48 
A 182 M3 

A 183 K « 
A 182 N IS 


(0 . , 

■ • <cution sale 

under O. 21, R. 92, Civil P. C., will not give fresh 
starting point ... ... ... ... A ISi 

(ii) Application for particular relief ordered — Subsequent 

application for samo relief does not give fresh starting -on 103 
point ... ... ... v* A 19 

(iii) Application to Court for a purpose for which no appli- , j. ^3 

cation is necessary cannot furnish fresh starting point: A ao- 
(u) When there is previous application for execution or to take 

step-in-aid time runs from the date of final order on such ^ 

application ... ... ... ••• A 1 " 

— — Instalment decree 

(a) Application for recovery of each instalment 

(i) Fact that application is made after three years from 

date on which earlier instalments fell duo doe3 not 135 

bar application , ' ... ... -S...A18-A* 
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Execution— Instalment decree— Application for recovery of each instalment— 

(Contd.) 

(ii) Limitation — Starting point ... ... ... A 182 N 13G 

(b) Decretal amount directed to bo paid in ceitain instalments 
at certain dates — Application for enforcement of payment— 

Limitation ... ... ... ••• A 182 N 13G 

i (c) Default clause providing decree-holder to become entitled to 
possession on failure of payment of one or more instal- 
ments 

. A 182 N 136 
A 182 N 136 

within three years of application though application is 

made more than threo years of earliest default ... A 182 N 13G 

(a)~ ■■ 1 ■ ” 


final ordor on previous ono barred even with 
regard to instalments falling duo within three ■ 
years of application ... ... ... A 182 N 13G 

(jb) Subsequent application mado within three yeaia 
of final ordor on prior one is within time under 
Cl. 5, Art. 182 ... ... ... A 182 N 13G 

(c) Subsequent application must bo treated as one in 

rospect of whole decree and not of instalments: A 182 N 13G 

(d) Whether time runs from earliest default ... A 182 N 13G 

(ii) Application for enforcement of ceitain instalments 

which fell duo within threo years of application 
mado after three years from earliest default — Whe- 
ther barred if application for enforcing default clauso 
isbarred ... ... ... ... A 182 N 136 

(iii) Application for enforcement of payment of each instal- 

ment — Limitation— Starting point ... ... A 182 N 136 


... A 162 N 136 

Judgment-debtor and surety 

. (a) Application against ono — Whether saves limitation against 

tho other... ... ... ... ... A 182 N 139 

(b) Decree passed jointly against l>oth 

(i) Application against cither of them saves limitation 

against both ... ... ... ... A 182 N 13D 

1 (ii)Mcro fact that decrco should he executed against 

surety only if amount is not realized from priccijnl 
debtor does not make decrco not joint decree ... A 182 N 139 

(c) Steps taken against Burcty to enforce surety bond which do 

not fall under application for execution will not save limi- 
v tation against judgment-dehtor ... _ A 182 N 139 

(d) Surety after passing of decrco guaranteeing payment of decre- 

tal amount— Execution application against surety— Art. 181 
> and not Art. 182 applies ... ... A 182 N 139 
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Execution — (Gontd ) 

Knowledge of proceedings up to time of sale withheld from judg- 
ment-debtor by fraudulent concealment of proceedings by decree- 
holder— Judgment-debtor can invoke aid of S. 18 ... 
-^—Mortgage decree 

(a) Combined decree against person and property — Limitation 

for enforcing personally 

(b) Decree not drawn up in form specified by 0. 34, R. 7, C. P. C. 

— Execution of — Limitation 

Of decree — Application for — Limitation 

Of decrees or orders — Meaning of 

Of mortgage decree — Attachment, if necessary ... 

- — -Particular ground relied on as reviving limitation — Ground, if 
should be specified in application ... ... S3 

Pendency of judgment-debtor’s application to enter satisfaction of 

decree — Whether suspends decree-holder’s cause of action for 
applying for execution 

_ Preliminary and final decree — Time runs from date of final decree 
and not from date of preliminary decree 

Relief claimed in application for execution of decree — Whether 

different from relief in application for preparation of final decree... 

. Review of judgment — Time runs from decision passed on review ... 

- 1 Revival of application 
(a) Application for 

(l) Execution arrested by some obstacle for which decree- 
holder not responsible — Time for revival runs from 
date when obstacle is removed 


S 18 N 10 


A 183 N 27 

A 182 N 13 
A 181 N 3 
A 182 N 10 
A 11 N 18 

N 31 P N 12 


S9NH 
A 182 N 25 

g 14 N 19 
A IBS Cl 3 


A 183 N 143 


(ii) Limitation 

(a) Art. 181 and not Art. 182 applies ... 

(b) C 


. A 183 N 113 
... A 183 N 143 


,bat of 
whom 

... A 


182 N U3 


(c) Court disposing of matter against decree.bolder for no act or 

default of his — Order cannot be considered to have finally J43 

disposed of application ... ... ... A 18- 

(d) Essentials 

(i) Subsequent application must be for same relief and ^ J43 

against same person ... ... 

(ii) Subsequent application must be of same nature as ^ 443 

previous one ... ... ... ••• A 

(e) Execution application must be deemed to be pending till final ^ 443 

order judicially disposing it of is passed ... ... A 1 

(f) Execution application ordered to bo simply filed — Fresh ^ 443 

application is one for revival ... ... _ . •;* A 

(g) Execution application pending — Subsequent application is 

deemed to be one merely for continuation of original pro- -.00 N 143 
ceedings ... ... ... ... ••• A 

(h) Execution application ponding before Court without being 

dismissed — No fresh application is necessary to revive the 143 

first ... ... ... ... ... AM-* 
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Execution — Revival of application— (Contd.) 

( l ) Execution proceeding suspended by no act or default of 

decree-holder — Decree-holder has right to ask Court to re- 
vive and carry through execution proceeding ... ... A 182 N 143 

(j) Final judicial order terminating proceedings passed on appli- 

cation 

(i) Application cannot be revived ... ... A 182 N 145 

(li) Subsequent application is regarded as fresh application 
and not one for revival or continuation of original pro- 
ceeding ... ... ... ... A 182 N 14! 

(k) Foim of 

(i) Application in form for execution can be considered to 
be one for revival or continuation of earlier pro- 
ceeding ... ... ... ... A 182 N 14! 

(n) It can be orally revived ... ... ... A 182 N 14! 

(l) Order disposing execution proceeding finally, made behind 

back of decree-holder without giving him opportunity of 
being heard 

' ' " 1 • ' ’ ’ ' ’• A 182 N 143 

A 182 N 145 

(m) Order disposing of matter against docree-holder 

(i) Order made at his request— Proceeding cannot be 

revived ... ... ... ... A 182 N 143 

(ii) Order made on ground of default of decree-holder in 

carrying on proceedings — Pioceeding cannot be 
revivod ... ... ... ... A 182 N 143 

(in) Order made whoro he could not take further proceeding 
owing to circumstances beyond his control 

(а) Fiesli application regarded as one for revival and 

continuation ... ... ... A 182 N 143 

(б) Illustrations ... ... ... A 182 N 143 

(n) Order finally disposing of proceedings subsequently turning 

out to bo untenable, inoperativo or ineffective — Proceedings 

can be revived ... ... ... ... A 162 N 143 

(o) Order striking off proceeding 

(i) Effect depends on intention of Court in making order 

and construction of order ... ... ... A 182 N 143 

(ii) If it amounts to final order, proceedings cannot bo 

revived ••• . . . ••• . .••* ••• A 182 N 143 

(iii) Order mado for administrative or statistical purposes is 

not final disposal ... ... ... A 182 N 143 

(iv) Order striking off proceeding ’for the present* — Order is 

not one finally disposing of proceeding ... ... A 162 N 143 

(p) Petition dismissed though attachment continued — Subse- 

quent application is regarded as fresh application and not one 

for ro viva! or continuation of original proceeding ... A 182 N 343 

(q) Principle of treating application as continuation of former 

one applies only where dccrce-bolder has not been remiss... A 162 K 143 

(r) Property sold"and decree satisfiod— Sale subsequently set 

asido at instance of judgment-debtor — Decree-holder can 

apply for revival of earlier proceeding ... ... A 182 N 143 
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Execution— Revival of application— (Contd.) 

(s) Question whether or not execution proceeding has been 

finally disposed of so as to bo incapable of being revived or 
continued . . 

(i) Form of order passed on application not sufficient to 

determine the gnestion ... ... ... A 182 N 143 

(ii) Is one of fact ... ... ... ... A 182 N 143 

(iii) Is one of substance and not of form ... ... A 182 N 143 

(t) Revival and continuation of application — Not much differ- 

ence ... ... A 182 N 143 

' . *• *•" ■- • • Act, S. 158 (b)— Suit to 


■ . t ect of — Suit by minor on 

attaining majority — Limitation 

Sale of property of religious or charitable endowment — Sale in 

execution of decree against manager — Suit against auction-pur- 
chaser — Suit for recovery of possession of endowment property 
— Limitation — Starting point ... ... A 

Sale proceedings, when can be set aside on ground of fraud — _ 

Instances ... ... ... ... .»* 

■ Sale set aside by judgment-debtor — Suit by auction-purchaser for 

refund of purchase money — Limitation... 

Stay of — Effect : See Exclusion of time 

Step-in-aid 

(a) Appeal by decree-holder against order affecting execution of 

decree — Whether application to take step-in-aid > ••• 

(b) Application against wrong person as legal representative — 

Whether step-in-aid ... * ... ' ... < 

(c) Application by decree-bolder asking Court to reject objections 

of judgment-debtor to execution is one to take step-in-aid : 

(d) Application by decree-holder for appointment of receiver is 

one to take step-in-aid 

(e) Application by decree-holder for copy of decree is not neces- 

sarily one to take step-in-aid 

(f) Application by decree-holder for copy of list of properties 

attached in previous execution proceedings is not one to 
take step-in-aid ... ... ... 

(g) Application by decree-holder for payment out of money lying 

in Court a9 result of satisfaction or realization in execution 
of decree — Whether one to take step-in-aid ... 

*..»• .-.ii . .. , , r 1 .i 


A 44 N 4 

13 4- ABC N 8 
S 18 N 10 
A 62 N 7 

A 182 N 103 
A 182 N 83 
A 182 N 117 
A 182 N 112 
A 182 N HO 

A 182 N HO 

A 182 N 123 


A 182 N 119 


. ' A 182 N 112 

(j) Application by decree-holder to receive latla for resisting 

judgment-debtor’s application objecting execution is one to ^ ^ j- 
take step-in-aid ... ... ••• ”• * 

(k) Application by decree-holder to send for certain records for 

resisting judgment. debtor's application objecting execution n? 

^ ^is one to tako step-in-aid ... ^ ••• - irBn .^* 

’ A 1S2 N ll 7 
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Execution— Step-in-aid— (Contd.) 

(m) Application by decree-holder-purchaser to receive from him 
poundage fee in respect of property purchased and an appli. 
cation to be allowed to set off purchase money against decreo 
are not applications to take step-in-aid 
' (n) Application by executor of deciee-holder without probate is 

step-in-aid 

(o) Application by holder of decreo A for rateable distribution of 


(p) Application by bolder of redemption decree to send notice to 
judgment-debtor asking him to withdraw money deposited 
in Court by former is one to take step-in-aid ... 

(<l) Application by transferee of decree under S. 232 Civil P. C. 
though unsuccessful is a step-in-aid ... ... 

(r) Application containing prayers for execution of decree and 

also for matters amounting to steps-in-aid — Application 
though failing to be in accordance with law as one for execu- 
tion is still one to take step-in-aid 

(s) Application defective in material particulars as execution 

application contains prayers that the applicant, legal lepro- 
sentativo of decree-holder, should bo permitted to proceed 
1 with 


W Application can only bo taken where either exocution 
application is pending or decree is capable of being 
kept alive 


(iv) Application for attachment of judgment-debtor’s pro- 

perty in execution is one to take step-in-aid 

(v) Application for continuation of execution sale to secure 

proper attendance of bidders is one to take step-in- 
aid ... ... ... ... ... 

(vi) Application for correction of decree by additional in- 

terest omitted to be mentioned in decreo is one to 
take stop-in-aid ... ... 

(vii) Application for ojectraent of tenant against whom 

decreo for arrears of rent is passed, is not ono to take 
step-in-aid ... 

(viii) Application for execution also containing praj er for 

substitution of legal representative of deceased judg. 
ment-debtor — Application though not in accordance 
. .with law being ono for execution is ono to take a step- 
iu-aid 

fix) Application for reconstruction of decreo destroyed by- 
firo is not ono to take step-in-aid 

(x) Application for revival of previous execution proceed. 

ings is ono to take step-in.aid 

(xi) Application for stay of proceeding ponding appeal is 

.not one to take step-in-aid ... • 


A 182 N 128 
A 182 N 81 

A 182 N 125 

A 182 N 128 
A 182 N 78 

A 182 N 109 

A 182 N 109 

A 182 N 110 
A 182 N 110 

A 182 N 129 

A 182 N 128 

A 182 N 128 

A 182 N 128 

A 182 N 128 

A 182 N 12G 
A 182 N 123 
A 182 N 123 
A 182 N 123 
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Execution— Step-in-aid— application for —(Contd.) 

(xii) Application lor substituted service of notice of execu- 
tion is one to take step-in-aid ... ... A 182 N 123 

(xiii) Application for substitution of legal representative of 
decree-holder or judgment-debtor is one to take a 
step-in-aid ... ... ... ... A 182 N 126 

(xiv) Application for summoning necessary witness in execu- 

tion proceedings is one to take step-in-aid . ... A 182 N 123 

(xv) ‘Application’ in clause 5, of Art. 182 does not include 

a ‘suit’ ... ... ... ... A182N104 

(xvi) Application need not be in writing unless required by 

Code — It may be oral ... ... ... A 182 N 103 

(xvii) Application need not necessarily be made during execu- 
tion proceeding nnder S. 47, Civil P. C., but may be 
made in any proceeding affecting execution ... A 182 N 117 

(xvni) ‘Application’ should be liberally construed as including 

any document containing a request ... ... A189N10J 

(xix) Limitation ... A 182 N 3 

(xx) Mere certification by decree-holder of payment made 

to him is not application ... ... ... A 18- N 1- 

(xxi) Must be made to Court whose duty it is to execute the 

decree ... ... ... ... ^ 18— n ® 

(xxii) No prescribed form ... ... _ A 182 N 10 

(xxiii) Order made by Court of such a nature that it could 

not have been made without application — Application g n 103 


A 182 N 104 
A 182 N 103 


would bo presumed to have been made ... 

(xxiv) Plaint, if can be treated as an application 
(xxv) Presumption as to application having been made 'will 
not be made unless the application is necessary _ ... 

(xxvi) Question whether act or proceeding amounts to applica- „ ^ 

tion depends on facts and circumstances of case ... A 183 JN 
(xxvii) Should be one in accordance with law and to the pro- M 

per Court ... ... ... ... A182M1W 

(xxviii) Will be presumed to have been made if fact and cir- ^ jq-j 

cumstanccs raise such presumption ... ••• A 

(u) Application for delivery of possession by decree-holder 

auction purchaser — Whether step-in-aid ... • •• 

(v) Application for execution containing also prayer to issue 

notice under O, 21, R 22, Civil P. C. — Application so far as 
prayer for notice is concerned is one to take step-in-aid ••• 

(w) Application for execution of attached decree is one to take 
step-in-aid of execution of original decree 


A 182 N 123 

‘ A 183 N 110 

’ A 162 N 120 

(x) Application lor final dccreo tor sale or tor foreclosure under . j 

Civil P. C. (1908) not one to take step-in-aid A 

A 182 N l 11 
A 183 S 1 J1 


(y) Application for final decree in partition suit is not one fo tote 

step-in-aid 

(z) Application for further transfer of decree made to trans- 

feror Court — .Whether step-in-aid 
(z l ) Application for issue of any other process in execution is one j. jo3 
to take step-in-aid ... ... ••• ••• 1 

(z*J Application for issue of notice 'to judgment-debtor under 

O. 21, R. CG or to have a date fixed for settlement of terms ^ j jC* 
of proclamation is step-in-aid ... ••• 
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Execution— Step-in-aid — ( Contd.) 

* ‘ ' jution 

... A 182 N 118 

* ict of 


... ...A 182 N UGa 

(z 5 ) Application for leave to bid — Whether a step-in-aid ... A 182 N 122 
(z e ) Application for leave to bid coupled with request to set off 

purchase money against decretal amount is step-in-aid ... A 182 N 122 
(z 7 ) Application for mere issue of notice to judgment-debtor 
under O. 21, K. 22, Civil P. C. is not one to take step-m- 
aid . . ... ... ... ... A 182 N 11G 

(z 8 ) Application for order absolute for foreclosure under S. 89, 

T. P. Act, is one to take step-in-aid ... ... A 182 N 111 

(z®) Application for order absolute for sale under S. 87, T.P. Act, is 

one to take step-in-aid ... ... ... A 182 N 111 

(z 10 ) Application for postponement of execution proceedings — 

Whether step-in-aid — Illustrative cases ... ... A 182 N 115 

(z“ 

to recall decree from 


(ii) Application to transferee Court to send certificate of 
result of execution and to return decree to Court 
which passed decree is step-in-aid _ ... ... I 

(z u ) Application for review of an order striking off execution 
case and for its restoration is one to take step-in-aid ... i 
(z ls ) Application for transfer of decree 

(l) Application against jndgment-debtor who is dead is not 
step-in-aid ... ... ... ... 1 

(ii) Application for transfer to a Court which has no juris- 
diction to executo the decree is not step-in-aid ... i 
Ti " ... ... i 

(z 11 . 'n Court — Whe- 

(■“ ' notbor execution 

ter in respect of 

(z 19 ) Application merely to execute decree cannot be considered as 
one to take step-in-aid ... ... ... I 


A 182 N 121 
A 182 N 121 


A 182 N 109 
A 182 N 103 


in-aid ... ... ... ... ... A 182 N 128 

(z M ) Application to Court of Native Stato to transfer decree of 

that Court to British Indian Court is step-in-aid ... A 182 N 101 

(z 10 ) Application to Court to receive railway charges for taking 
judgment-debtor to civil prison and subsistence money for 
his maintenance is one to take step-in-aid ... ... A 182 N 118 

(z !1 ) Application to obtain succession certificate is not one to take 

stop-in-aid ... ... ... ... A 182 N 113 

(z sl ) Application to stay sale in execution but to continue attach. 

mont is one to take step-in-aid ... ... ... A 1S2 N 128 

(z !S ) Application to withdraw pending execution petition with 
lea vo to institute another at some future time is not one to 
tako step-in-aid ... ... ... ... A 182 N 123 
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Execution— Step-in-aid — ( Contd .) 

(a 81 ' " “ " ' ' 1 ! ‘ ' ’ • ' 1 • 

(z 25 ) Batta memorandum containing statement “batta for arrest" 
and accompanied by necessary fees is an application to take 
step-in-aid 

(z 2 ®) Batta memorandum ’mentioning that it is paid for notice 
under S. 248, Civil P. C. (1882) is step-in-aid... 

(z 5T ) Certification under O. 21, It. 2 — Whether step-in-aid 
(z 28 ) Costs incurred .in course of execution proceedings — Applica- 
tion for recovery of such costs not one to take step-in-aid of 
execution of decree itself 

(z 39 ) Court bound to confirm sale under O. 21, E. 92, Civil P. G., 
%vhero no application is made under Er. 89, 90, 91 of same 
Order — Application for confirmation of sale is not one to 
take step-in-aid ••• ... ... ... 

(z 50 ) Court in Native State 

(i) Application to Court in British India to send to Court 

in Native State necessary papers to enable latter Court 
to execute decree passed by former Court — Whether 
application to take step in aid 

(ii) Decree passed by Court in British India trans/eired to 

Court in Native State — Application to latter Court 
for return of decree to Court in British India is one 
to take step-in-aid 

(z 81 ) Decree transferred to another Court for execution — Applica- 
tion by assignee to that Court for sending back the records 
to parent Court “for further conducting suit’’ — Application 
amounts to step-in-aid 
(z 82 ) Essentials ... 

(z 33 ) Execution against jirincipal debtor saves limitation against 
surety ... • ... • • ... 

(z 8 *) Execution of decree itself barred — There can bo no step-in- 
aid 

(z 8s ) Final decree already passed — Application by decree-holder 
under mistako for final decree, ■whether one to tako step-in- 
aid- ... • • ... ... 

(z 88 ) Judgment-debtor applying for recording satisfaction of dccroe 
— Decree-holder contesting and filing list of witnesses — 
Application by decreo-holder requesting to examine witnesses 
is ono to tako step-in-aid • ... ... ••• ■ 

(z 87 ) Judgment-debtor preferring appeal against order passed against 
him in execution proceeding — Fact that decreo-holder resists 

( z ”) ; ■ h ponding 

( z *>) “ . . . . of execu- 
tion ol attacncd utscreo ... ••• *** 4 

(z 40 ) Mere filing of affidavit by decree-holder that tbero aro no 
incumbrances in projwrty to bo sold is not ono to tako step- 
in-aid ... ... ... , *’* ‘ 

(z 41 ) Mero payment of process fee without any application is not 
step-in-aid ... ... < ... *■* 1 


' A 185 N 11S 

A 182 N 118 

A 182 N 118 
A 182 N 121 

A 182 N 103 

A 182 N 114 

A 182 N 93 

A 182 N 93 

A 182 N 78 
A 182 N 99 

A 182 N 8h 
A 162 N 100 

A 183 N l 11 
\ 183 N 117 

\ 182 N l 17 
182H1 23 
\ 182 N 120 

V 183 H 123 
V 182 N 113 
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(z«) Mere swearing of affidavit proving service of notice to judg- 
ment-debtor unaccompamed by any application is not step- 
in-aid . .. .. ... ...A 182 N 116a 

(z«) Opposition by decree-holder to judgment-debtor’s application 

under 0. 21 E. 2, Civil P. C. is not one to take step-in-aid A 183 N 117 
(z«) Payment of piocess fee and filing of notice of sale is equiva- 
lent to application to take step-in-aid ... ... A 182 N 118 

fare 

. step- 

in-aid. ... ... ... ...A 182 15 118a 

(li) Mere pa) ment without application — Whether step-in- 

aid ... ... ... ... ...A 182 N 118a 

(z«) Resistance by decree-holder to execution of another man’s 

decree is not step-m-aid of execution of his own decree ... A 182 N 117 
(z 47 ) Ee-subraission of returned application after complying with 
order of Court for amendment is not an application for 
step-in-aid ... ... ... ...A182N106a 

(z 43 ) Statement by decree-holder obj'ecting to judgment-debtor’s 

application to recoid satisfaction is not step-in-aid ... A 182 N 117 
(z 49 ) Step asked for, whether should be in aid of execution by a 

British Indian Court ... ... ... A 182 N 107 

(z M ) “Step in aid of execution,’’ whether refers to execution of decree 

under Civil P. 0. or any other law in force in British India: A 182 N 107 
(z M ) Step must be one to be taken by the Court and an application 

should be made to the Court for that purpose A 182 N 102, 103 

(*“) Step must be with roferenco to decree sought to bo executed, 

not to other matters ... ... ... ... A 182 N 108 

(z 63 ) Step should be in furtherance of execution of decroo ... A 182 N 100 
(z !4 ) Yakalatnama executed authorising vakil to execute decree 
— No further authority is required for applying to take 
step-in-aid ... ... ... ... A 182 N 71 

(z 55 ) What is not 

(i) Acts of party himself ... ... _ .... A 182 N 102 

(а) Act of accompanying process jieon to identify the 

judgment-debtor ... ... ... A 182 N 102 

(б) Piling certain papers in Court to be kept in the 

record ... ... ... ... A 162 N 102 

(c) Getting necessary encumbrance certificate or 

copies of other documents ... ... A 182 N 102 

(ii) Certification of payment made by judgment-debtor to 

the decree-holder out of Court ... ... A 182 N 102 

(iii) Decree-holder asking for time to take out substituted 

servico of notice ordered to be taken to judgment- 
debtor ... ... ... • • ... A 162 N 102 

(z«) Whether pending execution application necessary ... A 182 N 100 

(z* 7 ) Words "step-in-aid" must bo liberally construed ... A 182 N 100 

Suit by auction-purchasor for recovery of purebaso money on 

ground of fraud of decree-holder— Limitation ... ... A 95 N 9 

Suit by purchaser for possession of purchased property — Limita- 
tion — Exclusion of timo of pendency of proceedings to set aside 

sale... ... ... ... ... ... s 16 
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Execution — Step-in-aid — ( Conid.) 1 • - 

Suspension of execution arising by decree-holder’s omission or 

default — Subsequent application, if can be regarded as continua- 
tion of previous one ... ... . ... ... S 15 N 18 

Suspension of execution through no act or default of decree-holder 

— Decree-holder, if can ask Court . to revive and carry through 
suspended execution proceedings ... ... ... S15N18 

——Transfer of decree from one Court to another — Limitation for 

execution ... ... • ... ... ... A 183 N 9 


Execution proceedings 

Death of defendant during — Addition of legal representative as 

party — Application for — Limitation ... ... — A 177 N 3 

—Fraud in course of — Suit for relief in respect of such fraud — Main- 
tainability ... ... ... ... ... A 95 N 9 


Execution purchaser 

■'Who is, within Art. 180 ... ... 

. . . Application for delivery of possession — See under : Execution Sale 
— Application for delivery of possession 
Execution sale 

Application for delivery of possession 

(a) Application within time closed for statistical purposes — 

" ’ “ “ le, if manitainable ... 

(b) ' • —Subsequent application 


A 160 N 3 


A 180 N G 
A 180 N G 


(c) Application within time struck off — Subsequent application -ion NG 

beyond limitation, if maintainable ... 

(d) By purchaser — Limitation— Starting point: A* 138 N 2; A 180, A l&Ofl • 

A 180 N 2; A 180 * 


(e) By transferee of auction-purchaser — Limitation 

(f) Period of pendency of suit by judgment-debtor for setting 

aside sale, whether excluded 

(g) Whether time excluded by virtue of S. 14, Limitation Act... 

(h) Whether time excluded undor S. 15, Limitation Act 

(i) Whether time extended by virtue of S. 5, Limitation Act ... 

Application to set asido on ground of judgment.debtor having no 

saleable interest — Limitation 

• Confirmation of — Application for setting aside sale within time 

but after confirmation, if barred 

Decree modified, reversed or sot asido after sale — Effect of, on 

auction -purchaser 

Fraud committed by decree-holder in proceedings taken to bring 

judgment-debtor's property to sale — No fresh act of fraud proved 
at date of sale — Antecedent fraud, if entitles party to benefit of 
S. 18 

Fraud — Sale — Decroo-holder not guilty of fraud but auction pur- 
chaser so guilty — Application to set asido sale — Period, if can ix> 
extended as against cither ... 

Immovable property sold 

(a) Delivery of possession, resistance to 

(i) Against auction-purchaser — Remedy of 
(li) Against decroe-holdcr — Remedy of 


A 160 N 3 

A 180 N 4 
A 160 N 5 
A180 N 5 
A 180 N 5 

A 166 N 8 

A 1GG N 2 

A 12 N 0 


SISKS 

S 18 N 


A 1G7 K 3 

A 107 b - 
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Execution Bale — Immovable property sold — Delivery of possession — 
Resistance to — (Contd.) 

( 111 ) Complaint of — Application for 

(а) Application converted into suit — Limitation 

— Court, whether can dimiss such suit on 

ground that application is barred by time ... A 167 N S 

(б) Limitation — Starting point ... A 167; A 167 N 2 

(c) Time, whether extended on ground of minority... A 167 N 4 

(d) Where applicant has been twice resisted m deli. 

very of possession ... ... ... A 167 N 2 

(e) Wheie execution case is transferred to another 

Court ... ... ... ... A 167 N 6 

(b) Delivery of — Suit for delivery of possession by decree-holder 

purchaser — -Maintainability ... ... A 180 N 2 

(c) Purchasei decree-holder — Delivery of possession — Remedies A 180 N 2 

(d) Purchaser stranger — Delivery of possession — Remedies ... A 180 N 2 

” ’ * '* J * ‘ n ’• A 166 N 8 


.. A 166 N 8 

. . . . . A 10 N 9 

of — Suit for — Limitation ... ... ... ... A 120 H 2 

Property sold belonging to person other than judgmont-debtor 

but who is party to suit — Application by such person for relief 

in respect of such sale — Limitation ... ... ... A 166 N 8 

. .Sale of interest of undivided member of joint Hindu family — 

Nature of right acquired by purchaser ... ... A 180 N 2 

.Sale of interest of undivided member of joint Hindu family — Pur. 

. ' ’ . . A 180 N 2 


A 166 N 18 

. . . A 166 NIG 

to record 

. • ’ ■ . ... A 166 N 6 

(ii) Applicant, when can claim keneiit of S. 18, Limitation 

Act ... ... ... ... A ICG N 18 

(iii) Judgmont-debtor, whether barred under Art. 1GG to set 

up dofcnco in suit for possession by purchaser that sale 

is voidable by him (J. D.) ... ... ... A 166 N 19 

(iv) Limitation — Art. -ICG and S. 18, Limitation Act ... A 1GG N 18 

(v) Limitation — Special and general provisions of ... A 1GG N 2 

. •* ... A 1G6; A 1GG N 91 

' 1 ... ... A ICG N 11 

‘ • ... ... A 1GG N 20 

(d) Application foe declaration that execution sale is void — 

Limitation ... ... ... ... A 1G6 N 2 

• ' * reedings — Limitation ... A 1G5 N 9 

■ ‘ . V, S. 47— Limitation ... A 1G6 N 2 

■ ■ ■! . ‘ . O. 21, R. 89 — Provisions a s to 


A 1G6 N 7 

Lira. 179 
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Execution sale— Setting aside— ( Conti.) \ 

(h) Application within time but after confirmation of sale, if 

barred ... ... ' ... ... ... ' A 166 N 2 

(i) Article 166, Whether governs all applications irrespective of 

grounds on which they are based... ... A 166 N 1; A 166 N 2 

{]) “Date of sale,” what is ... ... ... • A 166 N 21 

■ (k) Extbn3ion of time on ground of fraud — Burden of proof as to 
1 fraud ... ■ ... 1 ... ... A 166 N 18 

(1) Fraud antecedent to sale, whether can extend time for such 

application ... ... ... ... A 166 N 18 

(m) Fratid, when can extend time for such application ... A 166 N 18 

(n) Notice to persons affected by application to set aside sale — 

Limitation ... ... ... ... A 166 N 12 

1 (o) Order setting aside sale subsequently reversed — Fresh appli- 

cation to set aside sale — Limitation ... ... A 166 N 2- 

(p) Right to apply to set aside sale accruing subsequent to sale 

— Limitation — Illustrative cases ... ... ... A 166 N 1 


- S. 18, 

against 


^ ! | (u) Suit for, by judgment-debtor — Where auction purchaser is a 
bona fide stranger — Limitation ... 

U >i i (v) Suit treated as proceeding under Civil P. C., S. 47 — Limi* 
tation 

(w) Suit; when* maintainable i 

i • (it) Suit, whether lies on ground of fraud committed in course of 
exeCutioniproceedings... ... ... ••• 

> ■ 1 • (y) Time against whom can be extended on ground of fraud ... 
(z) Time occupied in obtaining report of sale-officer, whether 
, can bo cXClbded 

,) ( i {feiJ'Timo, whether extended on ground of Court being closed on 
last day of limitation... 

1 1 '(z*) Time during which applicant has been prosecuting application 

to set aside 1 sale in wrong Court, whether can be excluded... 
(z s ) Jimo during which defendant is absent from British India, 

' whether can be excluded , . . •" 

• ‘ (z*) Time, whether can be extended under S. 5, Limitation Act 

, 1 (z s )'Time t whether can be extended under S. C, Limitation Act 
(z?) Under inherent power— Limitation ... _ 

1 (z 7 ) Whether Court. has power to extend time for such applica- 
tion i. ii ... ... *•' 

»— —Sait for delivery of possession— Limitation . . — •** 

'Void execution sale' • i • 

1 • ' * * * * * oid' — Limitation ... 


s is n u 

S 18 N 10 

A 128 SO 

A 108 N 10 

A 12 N 6 

A 16G N H 
A 12 S 5 

. A 95 N 9 
A1G6N1S 

A1G6N17 

A ICON 17 

A 1GG N >7 

A ICON 17 

A 1GG 7" 17 
A 1GG N 17 
a loom 5 

A1GGN1 7 

A ISO!* - 
A 1G0NO 

aigga- 

AlGGAO 
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Execution sale — (Contd ) 

Voidable execution sale 

, (a) In what way can be set aside ... ... ... A 166 N 2 

(b) Setting aside — Application for — Limitation ... ... A 166 N 2 

(c) What is — Illustrative cases ... ... ... A 166 N 2 

- When complete ... ... ... ... A 166 N 21 

Executor — See also Legal representative 

Acknowledgment of liability by executor — Whether binding on 

estate ... ... ... ... ... S 19 N 56 

Acknowledgment or payment by one of several executors — Whe- 
ther effective against others . . ... ... S 21 N 16 

—Application by, for execution — Time taken for obtaining probate 

— Whether to be excluded ... ... ... ... S 9 N 6 

Authority to give acknowledgment on behalf of estate is based on 

his position under the law and not the result of any contractual 
arrangement ... ... ... ... ... S 19 N 50 

Debtor, executor under creditor's will 

(a) Limitation, if suspended during continuance' of administra- 

tion ... ... ... ... ... S 9 N 5 

(b) Suit by legatee against executor for debt— Causo of action, 

whon arises ... ... ... ... S 9 N 12 

—Debtor of testator becoming executor under his will — Executor, 

if trustee for specific purpose in regard to such debt ... S 10 N 16 

—If trusteo for specific purpose... ... ... ... S 10 N 16 

— One joint executor, if can give discharge on behalf of all ... S 7 N 26 

- Suit against 

(a) Suit by residuary legatee for recovery of sGares granted 

undor will — Plaintiff, whether is entitled to get accounts for 
period of 12 years before suit ... ... ... A 123 N 7 

, (b) Suit for accounts — Limitation ... ... A 120 N 4; A 120 N 16 

(c) Suit for accounts by legatee — Limitation ... ... A 123 N 7 

(d) Suit for legacy — Limitation ... ... ... A 123 N 2 

(e) Suit for share of residue bequeathed by testator — Limita- 

tion ... ... ... ... ... A 123 N 2 

(0 Suit for sharo of property of intestate — Limitation ... A 123 N 2 

(g) Suit to recover moneys misappropriated by executor — Limi- 
tation — Starting point ... ... ... A 120 N 4 

(b) Suit under Legal Representatives' Suits Act — Provision of 

S 1 of the Act for such suit against executor ... A 33 to 35 N 1 

’ (i) Suit where executor by his own act constitutes himself, 

express trustee — Suit, whether exempt from bar of limita- 
tion ... ... ... ... ... A 123 N 8 

(j) Suit where executor is also mado express trusteo — Suit, 

whether exempt from bar o! limitation ... ... A 123 N 8 

(k) Suit, whether exempt from bar of limitation ... ... A 123 N 8 

Suit by , 

(a) For recovery of moneys dne to him from the estate — Limi. 

" tation ... ... ... ... ... A 120 N 4 
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Executor— Suit by — (Contd.) 

(b) For recovery of possession of land belonging to deceased — 

Beneficiaries under will substituted for executor after 

period of limitation — Suit, if barred by S. 22 « ... S 22 N 5 

(c) Under Indian Fatal Accidents Act — Limitation ... A 21 

(d) Under Legal Representatives' Suits Act — Limitation ... A 20 

Testator bequeathing to executor properties directing him to pay 

out of such properties specified legacies and debts — Executor, if 

trustee for specific purpose ... ... ... ••• S 10 N 16 

■ Whether can be sued or sue on behalf of estate before obtaining 

probato ... ... ... ... ... S 17 N 8 

. Whether express trustee ... ... ... ... A 123 N 8 

Exemption from limitation 

Fiaud — Facts suggesting fraud of defendant — Omission expressly 

to stigmatize conduct as fraudulent — Plaintiff, if can rely on 

S. 18 ... ... ... ... S3N31FN11 

Ground of — Whether should be set forth in plaint in explicit 

. terms ... ... ... ... ... M S if 

-Grounds — -Minority of plaintiff, if should be pleaded : S 3 N 31 i « 

New and inconsistent ground of, if can be taken to get over 

limitation ... S3N31FN9 

• Now ground of, if can be taken without amendment of plaint : a d JN ox r 

Plea of q 3 N 31 

(a) If can be allowed at late stage of proceedings ... — ° ^ « gj 

(b) Must appear in plaint ... ... ••• q •> m 31 

(c) Not taken in plaint — Effect of ... ... — * 

Ex parte decree— Sec also under Decree — Ex parte decree. 

Application by judgment-debtor to set aside— Application for ^ jg 

execution of samo decree is not for same relief ... g og N 3 

Application to set aside — S. 22, if applies ... > 

Setting asido of — Application for — Delay in filing, if can be _ g 1 

excused ... ... ... ... & 

Extension of time — See also under Delay — Excuse of. 

On ground of fraud — Suit for money had and received — Time, ^ gg N 32 

whether extended by operation of S. 18 ... . 

On ground of minority — Minority, whether oxtends period of JO N 6 

limitation for preemption suit ... ... *•• 

Court, whether can extend time if sufficient cause is shown for not ^ jyy 7 

applying in time for substitution 
Extinguishment 

Right of local authority, whether extinguished if suit for possession ^ ^ N 6 

of street or road i3 barred under Art. 146-A 
Extinguishment of right to property 

-Agent of owner collecting rent9 from tenant — Appropriation o 

rent for his own uso asserting land to bo his own — Owner s rig . 
whether can be extinguished by reason of such assertion an g og N 2 
appropriation ... ... ... »•• **’ g 09 N 5 

"Any property" in S. 28 — Meaning of ... ••• *” g 09 N 3 

—Application for possession — S. 28 does not apply ... *** g 28 N 2 

"At the determination of the period" in S 28 — Meaning of 
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’ Extinguishment of right to property — (Contd ) 

■ Effect of 

(a) Extinguishment of title of rightful owner— Whether gives 

good title to the wrong-doer ... ... ... S 28 N 6 

(b) Title acquired by operation of S. 28 

(l) Person so acquiring it, if can sue for possession of pro- 
perty on being dispossessed of it ... ... S 28 N 6 

(u) Suit for declaration of title — Whether can be main- 
tained by person so acquiring it ... ... S 28 N G 

(c) Title of person extinguished in favour of wrongdoer — Whe- 

ther revived by that person again getting the possession ... S 28 N G 

Extinguishment of right to possession — Whether and whon 

operates retrospectively ... ... ... ... S 28 N 6 

- Pull period prescribed for suit for possession must expire ... S 28 N 2 

— —Land attached to office of profit as appurtenant to it — Eight to 

office barred — Eight to land also will be extinguished ... S 28 N 6 

Math having no lawful manager during period of prescription — 

Whether affects operation of S 28 ... ... ... S28N4 

Mere fact that owner happens not to bo in possession for 12 yoars 

docs not extinguish his right . . ... ... S 28 N 2 

Nature of property referred to in S. 28 ... ... ... S 28 N 6 

Nature of right extinguished 

(a) Mortgago — Dispossession of mortgagor by stranger who 

remains in adverse possession for 12 years — Only right to 
equity of redemption and not mortgagee’s right is extin. 
guished ... ... ... ... ... 8 28 N 6 

(b) Order under S. 145, Criminal I*. C-, declaring one of two 

parties to bo entitled to and in exclusive possession of 
proporty in dispute — No suit for possession by other party 
filed within time limited by Art. 47 — Eight, whether to 
exclusive possession or joint possession is extinguished ... S 28 N 6 
(o) Ownor having absoluto right to property — Advorso possessor 
claiming only limited interest — Only such limited interest 
is extinguished . . ... ... ... S 28 N 6 

(d) Person prescribed against only a \>erson with limited interest 

— Only that interest will bo extinguished ... ... S 28 N G 

(0) Principal right to suo for possession extinguished under 

S. 28 — Eights accessory thereto will also be extinguished... S 23 N 6 
{Q Eight extinguished cannot bo anything more than what 

wrongdoer purports to prescribe for ... ... S 28 N G 

(g) Right extinguished cannot be more than what rightful owner 

had in the property ... ... ... ... S 23 N G 

(b) Eight to claim possession destroyed — Eight to claim damages 

incidental to it is also destroyed ... ... ... S 23 N G 

(1) Eight to possession includes right to joint possession ... S 23 N G 

(j) Eight to recover possession from tenant lost by failure to sue 

for 12 years after termination of lease— Eight to recover 
arrears of rent for years within 12 years or for damages 
also lost ... ... ... ... ... S2SN6 

(k) Bight to suo for joint possession destroyed — Eight to claim 

partition and recovery of share cannot bo claimed 


S23NC 
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Extinguishment of right to property — (Contd.) 

-One of two reversioners filing suit against alienee from widow 

within 12 years of widow's death — Other reversioner impleaded 
as party defendant — Written statement by him after 12 years 
claiming his share also against alienee — His right is not extin. 
guished by his failure to sue for his share within 12 years 
- — Period of limitation 

Person having right to redeem proporty in another’s possession 

under a mortgage and obtain possession from him — His right 
cannot bo extinguished until 12 years after redemption 

Person xn possession seeking to rely upon his possession as defence 

to suit — S. 2S does not apply 

Person who conld havo sued for possession of property allowing 

limitation to expire — His title is destroyed 

Person who could not or need not have sued for possession — S. 2S, 

if applies ... ... ... ... ... 

——Plaintiff's property under attachment under S. 14G, Criminal P. C. 
— His titlo cannot be extinguished however long attachment 
may continue ... 

Plea of title — Plaintiff need not say that defendant has lost his 

title by adverse possession ... 

— Possession of defendant, in law possession of plaintiff — Plaintiff's 
right to property, if extinguished by S. 28 
Proceedings to which S. S3 applies 

Property — Property must be one recognized by law to fall within 

S. 28 

Receipt of rent by one of co-mortgagors alone — ■Whether amounts 

to possession — Right to redeem by other co-mortgagor, if affected 
by this Section ... 

Right of reversioner of Hindu widow to sue alienee for possession 

— Right is not extinguished by alienee continuing in possession 
for any period shorter than 12 years after widow’s death 

Right to a Buddhist monastery — Whether can be acquired by 

operation of S. 28 ... ... ... 

Right to an office of profit — Whether can be acquired by operation 

of S 2S ... ^ ... ... ... ... 

Right to birt jajmani — Whether can be acquired by operation of 

S. 23 

Right to joint possession of proporty extinguished — Right of 

survivorship incidental to it will also bo lost 

Right to lovy assessment on rent-freo lands — Whether can bo 

acquired by operation of S. 28 ... ... ^ 

Right to maintain a projection over neighbour’s land— Whether can 

bo acquired by the operation of S. 2S ... 

Right to nankar allowance forming part of a larger estate which 

has been divided and enjoyed in severalty for a long time 
Whether can be acquired by operation of S. 23 ... ••• 

Right to property 

(a) Right to redeem a usufructuary mortgage — Whether property 

for the purpose of S. 2S 

(b) Whether includes right to joint enjoyment S3 well as right 

of survivorship to property ... - ... 

Right to redemption and possession of property — Right to sue for 

1 possession, when arises 


S 2S N 6 
S 23 N 2 

S S3 N 2 
8 23 K 2 
S 2S N 6 
S 2S N 2 

S23N2 

S 23 K 8 

S 23 N 2 
S2SN3 

S 23 K 5 

S 23 N 2 

S 23 N 2 
S23K 5 
S2SN 5 

S 23 N5 

S 23 NG 
S 23 2f 5 
S 23 N 5 

5 23 U 5 

S 23 8 5 
S 23 K 5 
S 29 If 3 


Extinguishment of right to property— (Contd.) 

S. 28, if confined to immovable property ... ... S 28 N 5 

"Suit for possession" 

(a) Meaning of ... ... ... ... S 28 N 3 

(b) Person bound to set aside document before lie can sue for 

possession — Failure to sue to set aside — Whether extin. 

guishes right to property ... ... ... S 28 N 3 

(c) Right to property, when extinguished ... ... S 28 

(d) Section 28, if applies to cases arising under Central Provinces 

Tenancy Act ... ... ... ... S 28 N 3 

(e) Section 28, if applies to suits for possession to bo brought in 

Revenue Court ... . . ... ... S 28 N 3 

~1.. ... S28N3 

S23N3 

Whether within 

8.28 ... ... ... ... ... S28N3 

(l) Suit for sale on mortgage — Whether suit for possession 

within S. 28 _ ... ... ... ... S 28 N 3 

(]) Suit to enforco maintenance— Whether within S. 28 ... S 28 N 3 

Tenant entitled to bo in possession for a particular period — Right 

of person entitled to property after expiry of the period, whether 
can bo extinguished by failure to suo for possession bofore expiry 
of term ... ... ... ... ... S 28 N 2 

Titlo to an exclusive right of fishery — Whether can bo acquired by 

the operation of S. 28 ... ... ... ... S 28 N 5 

Two persons usufructuarily mortgaging property to another — Ono 

alone receiving and appropriating whole rent — Receipt of rent 
cannot be considered to bo possession by him — Right to rodeem is 
not affected by S. 28 ... ... ... ... S 28 N 2 

Extradition Act 

—Appeal under, to High Court — Limitation ... ... A 155 N 1 

Factor 

Suit against, for account — Limitation ... ... ... A 83 

Who is ... ... ... ... ... A 89 N 1 

False imprisonment 
Compensation for 

(a) Poriod in respoct of which compensation can be recovered ... A 19 N 2 

(b) Suit for — Limitation — Starting point ... A 19, A 19 N 2 

(c) Suit for — Wrong committed jointly by several persons — , 

Limitation applicable ... ... ... A 19 N 3 

■ Falso imprisonment and malicious abuse of proce93, distinction ■ t 

botwcon ... ... ... ... ... A 19 N 1 


■ Falso imprisonment and malicious prosecution, distinguished 
— — Falso imprisonment and wrongful restraint, distinguished 
— — Moaning of 

(a) Falso imprisonment does not continue after the person is 

released on bail 

(b) Person after release on bail, whether under imprisonment ... 

(c) Fcrxon. after re’niar.d to jail by Court, whether under false 

imprisonment ... ... . . , 


A ID N 1 
■A 19 N 1 
K 19 N 1 

A) 19 X 1 
A 19 N 1 

’ A 19 X 2 
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False imprisonment— Meaning of— (Contd.) 

'(d) Person wrongfully arrested and taken before Magistrate who 
remands him to custody — Imprisonment after remand, 
whether false imprisonment 

When ends — Bemand to custody by Court or release on bail puts 

an end to false imprisonment ... ... 

Whether continuing wrong ... 

Fatal Accidents Act 

Proceedings under — Legal disability — Extension of time on ground 

of — Suit for compensation under Fatal Accidents Act — Extension, 
if available 

Suit under — Limitation 


A 19 N 1 


A19N2- 

A19N2 


S 6 N 13 F N 1 
A 21 


Fee 


—Fees of vakil — How recoverable 

—License fee — Suit for license fee payable to municipality in respect 
of platform erected by defendant — Limitation 
—Suit by vakil — Suit against President of Taluk Board — Limitation : 
—Suit for fee charged for issuing permission for use of municipal land 
— Limitation ... 


A84N6- 


A 120 N 43 
A 84 N 2 


A 120 N 43 


Female 

Female as trustee — Estate of — Suit by trustee in Succession- 

Limitation 

Female holding estate by inheritance under Hindu law — Decree 

against — Whether binding on reversionary heirs ... _ ••• 

Female in possession by contract — Estate of — Suit for — Suit by 

reversioner — Limitation ... ... ... _ ... 

— — Female m possession as legatee — Estate of — Suit for — Suit by 
reversioner — Limitation ... ... ••• ... 

Female in possession as trespasser — Estate of— Suit for — Suit by 

reversioner — Limitation 

Female in possession through favour — Estate of — Possession of — • 

Suit for — Suit by reversioner — Limitation 
Female limited owner 

(a) Adverse possession against — Adverse possession, whether bar 
against reversionary heirs 

{b) Alienation by — Alienation not binding on estate — Remedies 
of reversioner 

(c) Alienation without necessity — Alienation, whether binding 

on reversioner ... ... ... ••• 

(d) Alienation without necessity — Suit by reversioner for pos- 

session of property alienated — Limitation ... — 

(e) Estate of — Division of estate among reversioners — One 

reversioner getting less than his share by mistake law 
Suit by reversioner for equal share against co- reversioner 
on ground of mistake — Limitation 

(f) Female trying to set up full title — Suit by reversioner for 

possession of property of female limited owner — Limitation: 

(g) Possession of- — Possession, -whether adverse to reversioner... 

(h) Reversioner, whether barred by adverse possession against 

last male owner ... ... ... 

(i) Suit by reversioner 

(i) Burden of proof in such suit 


A 141 N 10 
A 141 N 13 
A 141 N 10 
A 141 N 10 
A 141 N 10 
A 141 N 10 


A 141 N 13 

a 141 n a 

A 141 N 15 
A 141 N 15 


1 141 N 17 


A 141 N 15, 
A 141 N 1S» 


A HI H 14 
A 141 N 20 
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Female— Female limited owner— Sait by reversioner— (Contd.J 

. A 141 N 22 
A 141 N 21 
A 141 N 19 

(j) V A 141 N 15a 

Hindu female 

(a) Moveable property of — Suit by Hindu who is entitled to 

possession on death of Hindu female — Limitation — Start- 
ing point ... ... ... ... A 141 N 11 

(b) No one in possession at death of female — Suit for possession 

— Limitation ... ... ... ... A 141 N 12 

(c) Suit against alienee of female wbo is dead — Limitation ... A 141 N 12 

(d) Suit by Hindu who is entitled to possession aftor death of 

female — Limitation ... ... ... A 141; A 141 N 2 

(e) Suit by reversioner wbo is entitlod to possession on death of 

female — Suit also involving declaration aB to invalidity of 
adoption by Hindu female — Limitation ... ... A 141 N 16 

— — Mahomodan female 

(a) Immovable property of — Suit by Mahomedan wbo is entitled 

to possession on death of Mahomedan female — Suit where 

no one is in possession at death of female — Limitation ... A 141 N 12 

(b) Life estate of — Suit by Mahomedan who is entitled to pos- 

session on death of female — Limitation ... A 141; A 241 N 2 

(c) Moveable property of — Suit by Mahomedan who is entitled 

to possession on death of Mahomedan female — Limitation 
— Starting point ... ... ... ... A 141 N 11 

Firm 

—Firm coasing to bo going concern — Prosumption of agency of one 

partner to acknowledge or pay on behalf of firm docs not apply : S 21 N 13 

Firm not of the character of a going mercantile concern — Ono 

partner, if can be presumed to havo authority to acknowledge 

and make payments on behalf of firm ... ... ... S 21 N 13 

Firm to which presumption of agency of one partner to act on 

behalf of firm arises — Presumption will hold good only in case of 
acknowledgments or paymonts made in the course of partnership 
business ... ... ... ... ... S 21 N 13 

Going mercantile concern — Each partner may be presumed to 

havo authority to acknowledge and make payment on behalf of 

firm ... ... ... ... ... S 21 N 13 

Ono partner authorized to acknowledge or pay on behalf of firm — 

Authority may be implied from facts and circumstances of each 

caso ... ... ... ... ... S 21 N 13 

Partner, authority of, to acknowledgo or pay on behalf of firm ... S 21 N 13 

— — Presumption of agency of one rartner to act on behalf of others 
applicable to going concerns— Whether applies to dissolved part- 
nership in regard to creditors of firm ... ... ... S 21 N 13 

Receiver of assets of firm with power to pay debts due by firm — 

Whothcr can give acknowledgment in respect of debt ... S 19 N 52 

- Suit against dissolved partnership — Date of institution of suit U 
date of suit and not of service of summons on individual partner 
subsequent to suit ... ... ... ... S 22 N 16 

Suit against or on behalf of— Procedure for instituting suit ... S 22 N IS 
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Firm — (Contd.) 

Sait for dissolution — Keceiver appointed for purpose of collecting 

outstandings and doing everything for preservation of estate — 

Keceiver, if can acknowledge debts due by firm ... ... 

- Suit relating to 

(a) Application for disclosure of partners — Declaration made — 

Partners so declared, if parties to suit from date of suit ... 

(b) Necessary parties 
Fishery 

Exclusive right to — Whether can bo acquired by operation of S 28: 

■ Bight of 

(a) Adverse possession — See under Adverse possession 

(b) Whether interest in immovable property 

Food 

Price of — Suit for — Limitation 

Foreclosure 

.^—Foreclosure of English mortgages — Suit for — Limitation. 

■ Foreclosure of mortgage by deposit of title deeds — Suit for main- 

tainability of ... 

Suit for 

(a) Enactments as to 

(b) Limitation 

(c) Limitation — Starting point ... ... ... 

(d) Suit by mortgagee — Applicability of Arts. 147 and 132 dis- 

tinguished 

(e) Suit by mortgagee — Limitation — Starting point : 

(f) Suit by mortgagee under English mortgage — Maintainability 

of suit ... ... ... ... — 

(g) Suit for foreclosure of mortgage by conditional sale without 

possession being given to mortgagee — Suit, whether main- 
tainable without suit for possession of mortgaged property: 

(h) Suit, whether one to enforce payment charged upon immove- 

able property ... ... ... ••• 

Foreign bill a 77 N 2 

Dishonoured foreign bill — Suit on — Limitation — Starting point - A 77, A 1 

Meaning of ... ... • ... ... ••• A 

Foreign contract 

Suit on — Suit not barred under foreign law — Plaintiff, if can bring c n N 1 

suit on the claim if barred in British India 

Suit on, in British India c 11 N 1 

t.\ 1- -r — ;# defence ... 0 

1 rule of Iimita- . j 

Foreign country g 2 Cl 6 

— M oaning of ... ... ... ••• 

Foreign Court A 117 51 3 

Meaning of ... ... ... **' S 12 N 2 

—Proceedings in — S. 12, if applies ... > ... ••• g 14 N 5 

• — — Section 14, if applies to prior proceedings in foreign Courts 


S 19 N 52 

S 22 N 19 
S 22 N 18 

S 28 N 5 

A 142 4 144 N 7 
A 8 

... A 147 N 1 

A 147 N 2 

A 135 N 9 
A 135 N 9 
A 133 N 3 

.. A 147 N1 
A 147; A 147 N 4 

A 147 N 1 
A 135 N 9 

A 132 N 3 

A 77 N 
A 77 5 
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Foreign Court— (Con td .) 

— -What is— Court in British Cantonment, whether foreign Court ... 
What is 

(a) Court in Ceylon — Whether foreign Court 

(b) Court in England and Scotland other than Privy Council, 


( C )-: ■ 

(d) : ■ * 

(e) Privy Council, whether foreign Court 

(f) Supreme Court of Mauritius, whether foreign Court 
—Whether within the meaning of Court in S. 14 


Foreign instrument 
Meaning of 


Foreign judgment 

“Judgment" as used in expression “foreign judgment” in Civil 

P. C. — Meaning of ... ... ... ... 

Judgment on claim not barred under foreign law but which would 

be barred under Indian law— Suit on foreign judgment in British 
Indian Court — Plea of limitation cannot be raised ... 

Meaning of ... ... ... ... 

. Order of Court of Native Indian State that application was step- 

in-aid — British Indian Court, if can go behind the order 

Suit in British Indian Courts on foreign judgment concerning pro- 
missory note — Snit on promissory noto itself — Whether on same 
cause of action... 

Suit on — Limitation 

(a) Exclusion of time 

(i) Time spent in executing decreo in foreign Court, 

whether can be oxcluded ... 

(ii) Time spent in prosecuting an application to set aside 

ex parte decree, wbother can be excluded 

(b) F’ i — * /. • « trt — p eri0( j 

to have ex 

. led in com- 

puting limitation for suit by plaintiff in British Indian 
Court on the foreign judgment ... ... ... 

(c) Starting point 

(d) What is ... 

(e) Where foreign judgment is appealed against and appeal is 

dismissed... 


What is 

(a) Act of Btate passed by foreign State in its sovereign capacity, 

whether foreign judgment 

(b) Call order by Liquidation Court in foreign State authorizing 

institution of suits for recovery of sums from persons living 
outside jurisdiction of Court, whether foreign judgment ... 

(c) Order under S. 12, Arbitration Act, enforcing award in 

England, whether foreign judgment 

Foreigner 

-Alien enemy — Incapacity of legal representative to institute suit 

within S. 17 due to being alien enemy — Effect qf ... 


A 117 N 3 

A 117 N 3 

A 117 N 3 
A 117 N 3 
A 117 N 3 
A 117 N 3 
A 117 N 3 
S 14 N 13 


A 77 N 1 


A 117 N 3 


S11N 1 
A 117 N 3 

S11N 2 


S 14 N 18 
A 117 


A 117 N 4 
A 117 N 4 


S 14 N 10 
A 117 N 4 
A 117 N 2 

A 117 N 4 


A 117 N 3 


A 117 N 3 
A 117 N 3 
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Forfeited Property Act 

— - — Whether a special law 
Forfeiture 

And breach of condition — 'Distinguished... 

Debt, whether forfeiture 

Determination of tenancy by 

(a) Disclaimer of title or breach of condition by tenant, whether 
by itself determines tenancy 

(b) Forfeiture by disclaimer in cases not governed by T. P. Act 
Forfeiture by alienation — Suit for possession against alienee of 

tenant by landlord under S. Ill, T. P. Act — Limitation: A 143 N 2; A 143 N •> 

Forfeiture by denial of landlord’s title — Denial of landlord’s title, 

when amounts to forfeiture ••• 

Forfeiture of tenancy. — Tenancy bow forfeited ... »•* 

Forfeiture on remarriage of Hindu widow — Whether can be 

waived by reversioner ... ... ... ••• 

Suit for 

(a) Article 6, whether applies where different period of limitation 

is prescribed by special or local law 

(b) Suit by Government — Limitation • — Art. 6 and Art. 149, 

applicability of 

(c) Suit for damages caused by misconduct of defendant — 

Limitation 


S29N6 

A 143 N 3 
A 6 NS 
A 139 N 9 

A 139 N 9 
A 139 N 9 


A 143 N 6 
A 143 N 4 

A 143 N 12 


A6N5 
A 6 N 6 


A6NS 

A 6 N 2 


(d) Suit for debt — Limitation applicable ... % VaNI 

(e) Suit upon Statute, Act, Kegulation or bye-law — Limitation : A b, a 


—Suit on ground of 

(a) Illustrative cases on suit on forfeiture governed by Art. 143: 

(b) Limitation — Art. 139 and Art. 143 distinguished 

(c) Onus of proof as to forfeiture in such case 

(d) Suit by landlord . . 

(i) Against whom must the suit be filed for applicability 

of Art. 143 ... ... ... *•* 

(ii) Limitation — Applicability of Art. 139 and Art. 143 ... 

(e) Suit by reversioner for possession of Hindu widow’s estate 

on ground of forfeiture on uncbastity of widow — Limitation 

(f) Suit by reversioner for possession of widow’s estate on 

ground of forfeiture on remarriage of Hindu widow — Limi- 
tation ... ... ... ... , •” . 143 N '< 

(g) Suit for possession — Cases other than tenancy — Limitation • ^ 3; 

(h) Suit for possession — Limitation— Starting point : " * » 143 N 14 


A 143 N 10 
A139N3 
A 143 K 11 

A 143 N 2 
A 143 N 4 

A 143 N 9 

A 143 N8 
A 143 KJ 


(i) Suit for possession on ground of forfeiture by denial of laod- 

lord’s title — Limitation ... _ .*•* 

(j) Suit in tort for ejectment of tenant — 'Limitation 

(k) Suit under Bengal Tenancy Act, S. 155^ for ejectmen o 

tenant on ground of misuse of land — Limitation 

Waiver of 

{&) Effect of . - 
(b) What constitutes ... • 

Frand 

Allegation of one bind of fraud — Failure of proof of fraud alleged-— g«j J? 

, Another kind of fraud, if can bo substituted for it ... B 1 * S 18 N ? 

-Allegations of frand — Substantial proof necessary 


A 143 N 6 
X143N3 

A 143 N'S 

A 143 n 12 
A 143 N 13 



General Index 


2861 


Fraud— (Contd.) 

Burden of proof — Fraud established — Burden shifts to person who 

his committed fraud to show that plaintiff bad knowledge of 
transaction beyond period of limitation... ... ... S 18 N 7 

Court sale* effected with knowledge of judgment-debtor — S. 18, 

when applies to proceedings to set aside sale . . ... S 18 N 10 

Decree obtained by — Setting astde — See under Decreo. 

Dismissal of suit on ground that tlio alleged fraud w not pioved — . 

Whether covered by S 11 . . ... ... ... S 14 N 22 

Document necessary to establish right to sue, fraudulently con- 
cealed from person having right to suo — Effect of fraud in com- 
puting limitation for suit ... ... ... ... S 18 

Effect of — In computing period of limitation for application to set 

aside execution salo ... ... ... ... A 166 N 18 


S 18 N 10 


S 18 N 14 
S 18 N 10 


S 18 N 10 
S 18 N 10 
S 18 N 10 


S 18 N 14 

(h) Suppression of notices by a deliberate contrivance — Whether 

amounts to fraud ... ... ... ... S 18 N 10 

(i) Wilful mis-statement of value of property to be sold, in sale 

proclamation — Whether amounts to fraud ... ... 8 18 N 10 

Ex parte decree obtained by — Setting aside — Suit for — Suit, 

whether maintainable after failure of application to set aside 

decreo ... ... ... ... ... A 95 N 19 

Fraud and Limitation — Art. 95 and S. 18 distinguished ... A 95 N 3 

— — Fraud as a ground of extension of limitation 

(a) Section 18 and Art. 95 compared ... ... ... A 95 N 3 

(b) Suit for relief on ground of fraud— Extension of limitation 

i » • ■ * ' . My from know- 

■ _ . ... ... A 95 N 3 

S 18 N 2 
S 18 N 2 

. ad for suit for 


Execution 

(a) Decree-holder bringing property to sale after decree-amount 

lias been paid — Decree-holder taking steps so that no notico 
of sale may reach judgment-debtor — S 18, if applies 

(b) Decree-holder not guilty of fraud in bringing about sale — 


J. . . » . • ‘ 

low value — Whether amounts to fraud 
(d) Knowledge of ^proceedings up to time of sale withheld from 

TiS!! 

" of sale — 

(0 Mere under-valuation of property to be sold in sale pro- 
clamation — Whother by itself justifies inference of fraud ... 


setting aside execution sale 


A 95 N 9 
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Fraud — (Contd.) 

Fraud in regard to execution sale — Fraud of decree-holder — Reco- 
very of purchase money on ground of — Suit by auction-purchaser 
—Limitation ... 

. — Fraud preventing plaintiff from suing — Whether ground of 
exemption from limitation ... 

Fraudulent act of concealment — Open act of party, if can be 

fraudulent act of concealment ... 

Fraudulent concealment of document necessary to establish plain- 
tiff's right 

Fraudulent concealment of document 

(a) Open extortion of documents from a party not fraudulent 

concealment of document 

(b) Starting point — Time runs from date when plaintiff has the 

means of producing it or compelling its production 

-Ignorance of accrual of cause of action brought about by fraud of 

defendant — If entitles plaintiff to extension of time 
Knowledge of fraud 

(a) Knowledge of agent whether knowledge of principal 

(b) Meaning of knowledge ... ... 

(c) Whether question of fact or law ... 

Meaning of 

(a) Failure to give information which party is bound to give 

under contract — Whether fraud ... 

(b) Mere concealment of facts by person in fiduciary position 

— Whether amounts to fraud 

(c) Mere concealment of facts, whether amounts to fraud when 

there is no duty to disclose such facts 
• Money obtained by — Suit for 

(a) Plaintiff’s money in possession of third party — Defendant 

by fraud obtaining it from such party — Limitation 

(b) Whether one for money paid upon existing consideration 

which afterwards fails ... ... «•* 

Nature of suits for which benefit of S 18 is available 

Person having right to sue or apply kept from knowledge of such 

right by fraud — Effect of, in computing limitation _ 

Person having right to sue or apply kept from knowledge of title 

on which right is founded, by fraud — Effect on computation of 
limitation ... . ... 

Person seeking benefit of S. 18 must show that bis right to sue or 

apply has been kept from his knowledge by means of the fraud ... 

Plea of — How plea is to bo set forth ... ... 

Plea of fraud — Particulars of fraud should be specifically stated ... 

Plea of, in defence — Whether such plea can be raised whore a suit 

_ . " . . r effect 

■’ • 1 ,ud and 

that by fraud he was kept from knowledge of his right to seek 
relief 

lud 

ootber 

co-parcener l»eforo partition — Fact kept back from him at 


A 95 N 9 
S18N2 
S18N4 
S 18 N 11 


S18N4 

S 18 N 13 

S6N23 

A 95 N 13 
A 95 N 12 
A 95 N 15 
S18N4 

S 18 N 4 

S18N4 

S 18 N 4 


A 62 N 15 
A 97 N 1 

SIS 
S 18 


S 18 

S 18 N 3 
A 95 N 16 
S18N6 

A95N18 


S IBS » 

Bias 3 
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Fraud— Postponement of starting point of limitation on ground of fraud — 
(Contd.) 

the timo of partition on representation that debt was out- 
standing— S. 18, if applies .. ... ... S 18 N & 

(c) Court must find when plaintiff got knowledge of the fraud ... S 28 N 13 

(d) Document necessary to establish such right in S 18 — 

Meaning of — Bight to money, capable of being established on 
admitted facts — Document only evidenco of obligation — 

Whether document necessary to establish right ... S 18 N 11 

(e) Fraud committed by decree-holder m bringing to sale judg- 

ment-debtor's property — Application to set aside sale on 

ground of fraud — S 18, if applies ... ... S 18 N 8 

~ '■ *’’• ... S18N8 

S18N4 

and active 

fraud in the means adopted to keep the person injured out 
of knowledge of his right ... ... ... S 18 N 4 

(i) Fraud must have existed at the inception of the cause of 

action ... ... ... .. ... S 18 N 2 

(j) Fraudulent concealment of document — Plaintiff or applicant 

must, through tho fraudulent concealment, be unaware of 

existence of document ... ... ... S 18 N 12 

(k) Knowledge of fraud — Knowledge must be clear and definite 

knowledge of facts constituting the particular fraud and not 
mere suspicion ... ... ... ... S 18 N 13 

{1) Knowledge of fraud — Knowledge must enable person defrauded 

to seek his remedy in Court ... ... ... S 18 N 13 

(m) Limitation to bo computed from the time when fraud became 

known to perBon injuriously affocted by fraud ... S 18 N 13 

(n) Mere fact that cause of action is founded on fraud is not 

enough ... ... ... ... ... S 18 N S' 

(o) Negligence in pursuing means available for discovering fraud 

— Whether will start limitation running before date of actual 
knowledge _ ... ... _ ... ... S 18 N 13 

(p) Party knowing of his right to seek rolief but prevented by 

fraud from exercising his right — Whether entitled to benefit 

ofS. 18 ... ... ... ... ... S18N5 

(q) Person collecting debts due to deceased and concealing the 

fact from deceased's heir — S. 18, if applies ... ... S 18 N 5 

(r) Person defrauded must have been kept from knowledge of his 

right to sue or apply ... ... ... ... S 18 N 5 

(s) Person injured aware of bis right to seek his relief — Whether 

entitled to benefit of S. 18 ... ... ... S 18 N 5 

. (t) Persons against whom time can be extended ... ... S 18 N 14 

’ (u) Principle ... ... ... ... ... S 18 N 2 

(v) S. 18 does not apply to complaints of criminal offences ... S 18 N 3 

(w) S. 18, Limitation Act and 8. 20, English Real Property 

Limitation Act — Distinction between ... ... S 18 N 13 

Pre-emption 

, ,(a) Failure to give pre-emptor notice of sale — Whether brings 

' the case within S. 18 ... ... ... S 18 N 9 

(b) Mere silence of vendor and vendee— Whether amounts to 
1 1 fraud ... ... 


S 18 N 9- 
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Fraud— Pre-emption — ( Contd.) 

(c) Omission to issue notice with deliberate intention of keeping 

pre-eruptor from knowledge of his right — Whether amounts 

to fraud ... ... ... ... ... S18N9 

(d) Possession of property sold openly taken by vendee — Sale 

not kept from knowledge of vendee — S. 18 does not apply 
though pre-emptor may not have knowledge of sale ... S 18 N 9 

(o) Salo effected m one person’s favour but really in favour of 
another who actively conceals that fact— Plaintiff thereby 
kept from knowledge of his right — S. 18, if applies ... S 18 N 9 

Presumption of — Fraud cannot be presumed until person relying 

on it establishes his case ... ... ... ... S 18 N 7 

(a) Burdqn of proof ... ... ... ... A 95 N 17 

(b) Burden of proof, when shifted on to defendant ... A 95 N 17 

(c) Case where cause of action i3 based on fraud and case where 

the cause of action is not based on fraud but the plaintiff 
has been kept from knowledge of his right to sue, by means 

of fraud, distinguished ... ... ... A95N3 

(d) Execution sale — Suit by purchaser for possession — Resistance i 

by mortgagee of judgment-debtor — Allegation by purchaser 
of mortgage being fraudulent — Suit, whether one on ground 
of fraud ... ... ... ... ... A 95 N 4 

(o) Fraud of co-sharer — Purchase of property by co-sharer by 
fraudulent contrivance — Suit by co-sharer who has lost the 
property by such contrivance — Limitation applicable ... A 95 N 10 

(f) Fraud of shebait — Suit by successor of shebait — Limitation 

—Starting point ... ... ... ... A 95 N 14 

(g) Illustrations ... ... ... ... A 95 N 4 

(h) Limitation — Nature of cases to which Art. 95 applies ... A 95 N 2 

(i) Limitation — Starting point ... ... A 95; A 95 N 12 

(j) Limitation — Starting point — Where suit is not governed by 

Art. 95 ... ... ... ... ... A120NJJ 


(k) Meaning of words "other relief on ground of fraud” in 

Art. 95 ... ... ... ... 

(l) Negligence in pursuing means available for discovering fraud. 

whether will start limitation running boforo date of actual 
knowledge ... ... ... 

(m) Partition of joint Hindu family — Unauthorized person acting 

on behalf of minor — Minor member getting less share — Suit 
on attaining ago for full share — Allegation of fraud — Suit, 
whether one on ground of fraud ... 

(n) Plaintiff kept fraudulently from knowledge of his right to 

sue — Limitation 

(o) Plaintiff not party defrauded — Suit, whether within Art. 95: 

(p) Relief, whether includes compensation for damage caused to 

plaintiff by fraud practised by defendant 

(q) Specific and general provisions— Suit to set aside execution 

sale on ground of fraud, whether governed by Art. 95 or 
Art. 12 ... 

(r) Specific and general provisions as to limitation ... 

(s) Suit for refund of money advanced on transfer found to bo 

fraudulent — Limitation applicable ... 


A 95 N 10 
A 95 N 12 



A 95 N 3 
A 95 N 3 

A 95 N 11 
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Traud — Presumption of, etc. — (Contd.) 

(t) Suit for return of bonds lost or acquired by theft or dis- 

honest misappropriation or conversion, whether suit on 

ground of fraud ... ... ... ... A 95 N 4 

(u) Suit for rectification of deed on ground of fraud, whether 

such suit . . ... ... ... A 95 N 10 

(v) Suit for setting aside document on ground of fraud — Limi- 

tation — Starting point ... .. ... A 91 N 20 

(w) Suit for setting aside fraudulent sale — Suit by certified pur- 

chaser — Limitation ... ... ... ... A 120 N 2 

(a) Suit for setting aside sale under Public Demands Recovery 
Act for fraud of purchaser, whether suit for relief on ground 
of fraud ... ... ... ... ... A 95 N 10 

(y) Suit on ground of fraud — What is — Test ... ... A 95 N 4 

(z) Suit to set aside decree — Limitation ... ... A 164 N 2 

• Suit by judgment-debtor to set asido decree against him on ground 

of fraud — Decree-holder cannot excludo period of pendency of suit 
in computing limitation for application for execution of decree ... S 15 N 11 

General Clauses Act 

Definitions in — When can be applied to Act ... ... S 2 N 1 

S. 3, Cl. 62— Signature — Meaning of ... ... ... S 20 N 24 

S. 10 — Scope and applicability of ... ... ... S4N2 

Good faith 

— Error of judgment is different from bad faith ... ... S 14 N 20 

Meaning of ... ... ... ... ... S 2 Cl 7 

What amounts to — Indulgence to be granted only where error is 

one which might be committed by reasonable and prudent man 
exercising due diligence and caution ... ... ... S 14 N 20 

Whether inference of good faith is reasonable or is warranted by 

facts proved is a question of law ... ... ... S 14 N 21 

. -Whether person has acted in good faith is a question of fact ... S 14 N 21 

Goods 

. Definition of, in Sale of Goods Act — How far applicable to Limi- 
tation Act ... ... ... ... ... A 52 N 4 

Delivery of — Compensation for breach of contract — Suit for — 

Limitation ... ... ... ... ... A 51 N 1 

Goods Bold — Absence of agreement to pay m kind — Suit for price 

of goods — Limitation ... ... ... ... A 52 N 3 

Goods sold and delivered 

(a) Suit for pneo of 

(i) Acknowledgment, whether extends period of limitation: A 52 N 8 

(ii) Delivery of railway receipt, whether date of delivery 

* ’ ‘ ' ‘ A 52 N 5 

A 52 H 8 

och 

bill given — Allegation that hundis were not executed 
• as promised, whether necessary for applicability of 

Art. 54 ... ... A 54; A 54 N 1 

• / w . ■■ * * ... A 53 N 1 

■ ■ 62 N 2; A 52 N 8 

. ... A 52 N 8 


Lhn. 180 
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Goods— Goods sold and delivered— Suit for price ot—(Oontd.) 


(viii) Suit consisting of several claims not independent and 
which cannot be split up ... ... 

(ix) Suit consisting of several distinct and independent 
claims which can bo split up 

(x) Suit consisting of two parts, one for price of medicines 

sold and other for fees for medical attendance 

(xi) Suit for price of goods supplied to Cantonments Hoard 

— Limitation 

(xii) Suit to onforco contract that goods supplied should bo 

repaid in kind — Limitation 

(xm) Suit to enforce decroo debt against boos where decree 
for price of goods sold and delivered was obtained 
against father of Hindu family — Limitation 

(xiv) Suit to recovor arrears of subscription to newspaper — 

Limitation ... ... ... _ 

(xv) Suit to recover price of medicines supplied — Limi- 

tation ... ... ... ••• 

(xvi) "When period of credit expires” more promise of von. 

dee in simple transaction of sale of goods to pay 
price with interest, whothor amounts to period of 
credit within Art. 53 

(xvii) “When period of credit expires/' whether credit was 
intended to bo given, how to find out 
(xviii) Whore account between parties can be considered to 
be mutual, current and open account t t ••• 

(xix) Whero fixod period of credit is agrood upon— Limita- 
tion ... ... ... A 

(b) Purchaser entonng third porson’s name as purchaser — Ven- 
dor getting decroo for bis prico against third person — Suit 
by third porson against real purchaser for docroo amount— 
Limitation 


A 62 NS 
A 52 N6 
A 52 N6- 
A 52 N6- 
A 52 N 3 

A 52 N2r 
A 52 N4 
A 62 N4 

A 53 N1 
A53N1 
A53N& 
52 N 2, A 6? 

A 52 N £ 


Goods to bo delivered — Money advanced in payment of — Suit for 

(a) Extension of time — Acknowledgment, whether oxtonds period A 61 N ^ 

of limitation ... ... ... . i. A fil N 1 

(b) Limitation — Starting point ... A 61; A 5lN i 

(e) Money advanced under bond in payment of goods to bo ^ 61 N I 
dohvored — Goods not delivered — Limitation — «. » «o K 4 

Moaning of ... ... ... ... A 51 N ", A oJ « 


Government 


Advorso possession against 

(a) Acquisition of title A 149 N 2 

(i) Burden of proof ... ... "* ^ 149 N 9 

(ii) Manner of ... ... ... A 149 N 9 

(b) What constitutes ... ... ... *" ^ 149 N 2 

Appeal by — Limitation 

Application by a 142 N 3 

(a) For execution — Limitation ... ••• ■** a 149 N 2 

(b) Limitation ... ... ... *** ^ 149 N 3 

Applicability of Bankruptcy Act to Government — •" a 145 N 3 

— —Applicability of Limitation Act to Govornmont ... ••• 

(a) Bight of Government to rocover court-foes under 8. • jj 3 

Civil P. C., 1659, whether subject to limitation 
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Government — ( Contd.) 

Applicability ol statutes of taxation to Government ... ... A 149 N 3 

Central Government — Suit by, boforo Federal Court — Limita- 
tion ... ... ... ... A 149, A 149 N 2 

Government joined as co-plaintiff in suit by transferee — Whether 

brings suit for possession of land transferred within Art. 149 A 149 N 7 

Provincial Government — Suit by — Before Federal Court — Limi- 
tation ... . . ... ... A 149, A 149 N 2 

— — Provisions for acquisition of easement, whether applicable ta 

Government ... ... ... ... ... A 149 N 3 

Suit against — Limitation ... . . ... ... A 149 N 2 

Suit by 

(a) Illustrative cases of suit by Government within Art. 149 ... A 149 N 4 

(b) Summary suit by Government under Specific Relief Act, 

S. 9 — Limitation ... ... .. ... A 149 N 2 

(c) Special or local law, whether overrides provisions of Art. 149: A 149 N 10 

(d) Suit by Collector under Bhagdan Act, S. 3 — Limitation ... A 149 N 3 

(e) Suit by manager of religions endowment — Limitation ... A 149 N 6 

(f) Suit by person deriving title from Government — Limita- 

tion ... ... ... ... ... A 149 N 7 

(g) Suit for assessment or resumption of rent-free land — 

Limitation . . . . .. A 130 N 7 

Suit on behalf of 

(a) Illustrative cases of such 6uits within Art. 149 ... A 149 N 4 

(b) Suit by municipality in respect of land entrusted by Govern- 

ment to municipality for management — Limitation . . A 149 N 6 

(c) Suit by Railway Company acting as managing agents of 

State railway m respect of land belonging to State railway 
— Limitation ... ... ... ... A 149 N 4 

Transferee of — Suit against, for possession on ground that plaintiff 

had acquired prescriptive title against Government — Nature of 
proof in such suit so as to bring it under Art 149 ... ... A 149 N 7 

Government of India Act 

Section 288 ... ... ... ... ... S 1 N 1 

Guardian 

Alienation by — Suit for setting aside — Limitation — Applicability 

of Arts. 44 and 91 ... ... ... ... A 91 N 5 

De facto female guardian of minor daughter — Alienation by — Suit 

for impeachment by reversioner — Limitation — Starting 

point ... ... ... ... ... A 125 N 16 

De facto guardian of Hindu minor — Transfer by — Whether 

binding on minor . . ... ... ... A 44 N 6 

T ' ' 1 ’ ~ fer of property by 

> . . ... A 44 N 6 

— — i's property — Suit 

... A 126 N 5 

ind Wards Act — 

of minor — Limi- 
tation . . ... ... . . ... A 125 N 5 

Guardian of infant in possession of infant's property on latter’s 

behalf — Whether trustee ... ... ... ... S 10 N 9 
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Guardian — (Conti.) 

Guardian of limited female owner — Alienation by— Suit in respect 

of, by reversioner — Declaration that alienation is not binding on 
reversion— Limitation 

—Hindu mother as guardian — Alienation by, of property of minor 
son — Death of minor — Mother succeeding as heir — Suit by rever- 
sioner for impeaching alienation— Limitation 

Hindu widow , natural guardian of her minor sons banding over 

money to her brother for benefit and education of her sons — 
Brother, if trustee for specific purpose ... 

Knowledge of, whether can be imputed to minor 

i Natural gnardian — Who is ... 

Security bond executed by guardian — Suit to recover, out of pro- 
perties given as security, money due by guardian — Limitation ... 
Suit against 

(a) By ward, for specific sums received by guardian — Limitation: 

(b) For specific sums received by guardian during plaintiff's 

minority — Limitation ... ... ... 

— — -Transfer by owner of property not as the property of minor but as 
his own — Suit for setting aside by minor — Limitation 

.Whether agent of ward 

Who is, within meaning of Art. 44 

Guarantee 

—Breach of contract — Suit for compensation for — Limitation ... 

Haqq-i-chaharam 
Suit for — Limitation 

Haqqs 

Arrears of — Suit for — Limitation 

Haqqs within Art. 132 — Meaning of 

Share of — Suit for — By one cosbarer against another co-sharer 

who has improperly received his share of haqqs — Limitation ... 

Heir 


A 120 N 34 
A 125 N 16 


S 10 N 13 
A 127 N 16 
A 44 N 5 

A 133 N 8 

A G2 N 25 

A 120 N 2 

A 44 N 5 
A 89 N 7 
A 44 N 5 

A 65 N 4 

A C2 N 30 

A 132 N 20 
A 132 N 20 

A 132 N 20 


Heir of deceased Mabomedan — Suit by, for recovery of his share 

of inheritance from co-heir — Limitation ... ... 

Heirship to a Hindu — Declaration of — Suit for — Limitation — 

Starting point ... 

Minor heir 

(a) Of intestate — Suit by, for share of property — Limitation — 

Time, whether extended by virtue of 8. 6, Limitation Act : 

(b) Of residue bequeathed — Suit by, for residue — Limitation — 

Time, whether extended by virtue of S. 6, Limitation Act 1 

(c) To testator — Suit by, for legacy — Limitation — Time, whether 

oxtended by virtue of S. 6, Limitation Act ... 

Suit by 

(a) Against co-heir — For recovery of share of money belonging 

to deceased person recovered by tho other heir — Limitation 

(b) Against person in possession — Limitation— Where person in 

possession takes out letters of administration... 

(c) Against person in wrongful possession — Limitation 

(d) For money drawn from bank which had been invested 

therein by dofondant and which had belonged to deceased 
lady — Limitation 


A 120 N 12 
A 120 N 31 

A 123 N 13 
A 123 N 13 
A 123 N I 3 

A C2 K 9 

A 123 K $ 
A 123 IS 6 

A 62 N 31 
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Heir— Sait by— (Contd.) 

(e) For moveable property — Limitation ... ... A 120 N 12 

(f) For possession of immovable property, by heir of Hindu or 

Mabomedan fcmalo who is full owner of property — Limita- 
tion ... ... ... ... ... A 141 N 5 

(g) For possession of property alienated by administrator with- 

out permission of Court — Limitation ... ... A 91 N 12 

(b) For property of intestate — Limitation — Starting point — 

Where under Chinese Customary law, widow of intestate 
has control of inheritance during her lifetime ... A 123 N 11 

(i) For share of inheritance against administrator — Limita- 
tion — Where deceased person is governed by the Indian 
Succession Act ... ... ... ... A 123 N 4 

Whether bound by alienation by administrator without permission 

of Court ... ... ... ... ... A 91 N 12 

Hereditary office — See tinder Office. 

High Court 
—^—Appeal to 

(a) From decree of Madras City Civil Court — Limitation ... A 151 N 2 

(b) From judgment of Single Judgo of High Court made in 

exercise of appellate jurisdiction under Letters Patent — 
lATOvtataon ... ... ... ... A15SH2 

(c) From order — Appeal under Civil Procedure Code— Limitation 

— Starting point — Whero judgment is given but order is not 

drawn up ... . . ... ... A 156 N 6 

(d) From order of Civil Court under Criminal P. C., S 476 — 

Limitation .. ... ... ... A 155 N 2 

(e) From order of Madras City Civil Court — Limitation ... A 151 N 2 

(f) From order of Single Judgo of High Court — Limitation . . A 155 N 3 

(g) From order of Subordinate Court refusing leave to appeal to 

Privy Council — Provision for such appeal — Limitation A 153, A 153 N 1 

(h) Under Burma Courts Act, S 27 — Limitation .. ... A 156 N 2 

(i) Under Burma Courts Act, S. 49 — Appeal from Court of 

Recorder, Rangoon — Limitation ... ... ... A 156 N 3 

(j) Under Civil Procedure Code 

(i) Appeal from decreo 

(а) Amendment of decreo, whether gives fresh start- 

ing point for such appeal . . .A 156 N 8 

(б) Where decree is reviewed — Limitation — Starting 

• point . . ... . . . . A 156 N 9 

(c) Where cx parte decree is set aside by trial Court 

but restored by High Court — Limitation — Start- 
ing point .. ... ... ... A 156 N 11 

(d) Where there are several decrees in same suit — 

Limitation — Starting point . . ... A 156 N 7 

(li) Appeal, whore judgment is given but order is not drawn 

up... ... .. ... ... A 156 N 6 

* **. ... A 156 N 2 

A 156, A 156 N 5 
tion 4, 

Limitation Act ... ... ... A 156 N 12 

(vi) Where party against whom decreo is passed dies ... A 156 N 10 

z 
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High Court— Appeal to—(Contd.) 

W ’ " lo 

. ) and 155 and Art. 157 ... A155N1 

. . ... ... ... A155N1 

(1) Under Extradition Act — Limitation ... ... A155 N 1 

( m) Under Land Acquisition Act, S. 54 — Limitation ... A156N3 

(u) Under Probate and Administration Act — Limitation ... A 156 N 3 

(o) Under Succession Act — Limitation ... ... A 156 N 3 

— — Appellate jurisdiction of — Cases decided in — Privy Council orders 

on — Application for execution of — Limitation ... ... A 183 N 7 

Calcutta High Court— Original Side Rules — R. 27, Ch. 38 — Appli- 

cation under — Limitation ... ... ... ... A 181 N 2 


.Chartered High Court 

(a) Award filed in, under Arbitration Act, S. 15 — Application 

for enforcement — Limitation 

(b) Original decree of, application for enforcement 

(i) Application for personal decree under 0. 34, R. 6, Civil 
P. C., whether application to enforce decree within 
Art. 183 

(c) Original decree of, enforcement of 

* ” ' " d by High Court in 

( w scree of Chartered 

High Court transmitted for execution to mofussil Court 
— Limitation ... ... ... ’ ... 

(ni) Articles 182 and 183 distinguished 

(iv) Article 183, whether refers to Civil P. C., S. 48 

(v) Sections 6, 7 and 8, Limitation Act, whether govern 

Art. 183 

(vi) Limitation — Starting point ... A 183; A 183 N ! 

(vii) Revivor of decree — What constitutes 

a ~-i! / r a — i j„..„ n _ Wbafc ig 

to which 

decroe is sent for execution or on character of Court 
which passed it... 

(d) Original judgment of — Application for enforcement — Applica- 

tion by decree -holder of mortgage decroo praying to add 
some persons as defendants and to proceed to soli property 
pursuant to decroe, whether application to enforce judgment 
within Art. 183 

(e) Original judgment of — Enforcement of — Application for 

(i) Application for final decrco in mortgage suit, whether 

application to enforce preliminary decree within 
Art. 183 ' ... 

(ii) Application for personal decroe under Civil P. C., 

O. 34, R. 6, whether application to onforco judgment: 
(ui) Application to enforce judgment — What is, within 
Art. 183 


A 183 N 2 


A 183 N 4 


A 183 N C 


A 183 N 2 
A 183 N2 
A 183 N 2 


A 183 N 9 
I; A 183 N 8 
A 183 N 10 

A 183 N 4 
A 183 N 9 


A 183 N 3 


A 183 N 4 

A 183 N 4 
A 183 N 4 
A 163 N 4 


• — -d by High Court ^ 

... A 

sV-is ... a 

A 183, A 183 N 2,- A 


183 N 0 
183 K 3 
193 K S 
183 N 8 
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High Court— Chartered High Court— Original judgment of, eto .—(Contd.) 

(tiii) Revivor o! judgment — What constitutes ... A 183 N 10 

(ix) Sections 6 and 7, Limitation Act, whether govern 

Art. 183 ... ... ... ... A 183 N 9 

(x) Whero applicant is legally incapacitated ... A 183 N 9 

(f) Original jurisdiction of 

(0 Basis of ... ... ... ... A 162 N 4 

(ii) Whether includes insolvency jurisdiction ... A 162 N 4 

(m) Whether includes matrimonial jurisdiction ... A 162 N 4 

(g) Original orders of — Application for enforcement — Applica- 

tion for enforcement of payment order under Companies 

Act, S. 164 — Limitation ... ... ... A 183 N 5 

(h) Original orders of — Enforcement of — Application for 

(i) Application to enforce order — What is, within Art. 183: A 183 N 4 
' ’ ’by High Court in 

... A 183 N 6 
C„ S. 48 ... A 183 N 2 

(lv) Limitation — Starting point ... A 183, A 183 N 2, A 183 N 8 

(v) Revivor of order — What constitutes ... ... A 183 N 10 

(vi) Sections 6, 7 aod 8, Limitation Act, whether govern 

Art. 183 ... . ... ... A 183 N 9 

(vn) Where applicant is legally incapacitated ... A 183 N 9 

(l) What is .. ... ... ... A 183 N 5 

— — Decree absolute — Made by, decree on Original Side of High Court 

— Divorce suit — Limitation ... ... ... A 151 N 2 

- — Decree of 

... ... A 151, A 151 N 2 

Court in exercise of appellate 

... A 151 N 2 

(c) Decree in appellate jurisdiction — Application for enforce. 

ment of — Limitation . . .. . . A 183 N 6 

. (d) Decree in exercise of original jurisdiction — Appeal from — 

Limitation — Starting point .. ... A 161 N, 3 

(e) Decree of Original Side — Appeal from — Time occupied in 
obtaining copy of decree, whether excluded from period of 
limitation prescribed for such suit ... ... A 151 N 3 

Definition of ... ... .. ... .. A 156 N 4 

Division Bench of 

(a) Appeal to, from order of Single Judge of High Court under 

Criminal Procedure Code — Limitation . . ... A 155 N 3 

(b) Appeal to, from order of Single Judge under Criminal P. C , 

S 476 — Whether lies — Limitation . .. A 155 N 3 

Judgment of 

(a) In appellate jurisdiction- — Application for enforcement of — 

Limitation ... .. ... ... A 183 N 6 

A 162, A 162 N 6 
A 162 N 5 

(ill) Where Court reviews its judgment under inherent 

powers — Limitation ... .. ... A 162 N 2 

—Order of 

(a) Appeal from — Limitation ... ... A 151; A 151 N 2 

(b) Appeal from order of High Court in exercise of appellate 

jurisdiction — Limitation ... ... ... A 151 N 2 
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High Court — Order of — (Contd.) 

(c) In appellate jurisdiction — Enforcement of— Application for 
— Limitation 

/1 ' T ’ ■ "ction — Appeal from 

. »int ... ... ... 

. . .. . allant in getting order appealed 

from varied and settled by Registrar, whether excluded: 

(e) On original side — Appeal from — Time occupied in obtaining 
copy of order, whether excluded from period of limitation 
proscribed for such suit 

Ordinary original civil jurisdiction of — Meaning of ... 

Original jurisdiction of 

(a) And ordinary original civil jurisdiction of High Court — Dis- 

tinguisbed 

(b) Meaning of 
— — Original Side of 

(a) Mortgage decree in — .Application for personal decree — Limi- 

tation ... ... ... ... _ 

(b) Mortgage suit — Application for final decree in — Limitation : 

Rangoon High Court — Judgment of — On Original Side — Appeal 

from, under Letters Patent, Cl. 13 — Limitation— Starting point : 

Rule-making powers of — If can make rules inconsistent with pro- 

visions of Act ... ... ... _ < ••• 

Rules of — Application under, for re-admission of appeal dismissed 

for want of prosecution — Limitation ... ... ••• 

Single Judge of , . 

(a) Judgment of — Appeal from in exercise of appellate jurisdic- 

tion under Letters Patent — Limitation 

(b) Order of 

(i) Under Criminal Procedure Code — Appeal from, to 

r ~ 

(ii) Ut ,■ ■ 

Limitation ... ... ... ••• ^ 3 

(c) Whether subordinate of Division Bench ... ••• ** N 3 

Whether has right of review in criminal cases ... ••• „ . « * 

Hindu — Definition of .... . A 128 A 129 N 4 

Suit by, for possession of immovabio property by Hindu entitled to 

■ ’ “ " ... A 141 N 3 

. . ... A 141 £2 

A 141: A 11} I’ 

c _ ^ „„„ „ 1UUUJ ’ A 128 A 129 1 14 

Hindu Law 

Benares School of — Widow under — Adoption by — Adoption without 

oxpross permission of her husband — Mortgage jointly with adopted 
son of properties inherited by widow as limited owner — Suit by 
To version or for declaration that mortgago i3 not binding — Rever- 
sioner, whether must 6et asido adoption beforo bo can obtain 
declaration ... ... ... ... *•* 


A 183 N S 
A 151 N £ 


A 151 N 3 


A 151 N 3 
A 183 N 6 


A 151 N 2 
A 151 N 2 


A 181 N 6- 
A 181 N 4 

A 151 N 3 

S 3 N 42 

A 168 N 2 

A 156 N 2 

A 155 N 3 


A 1C 


5N19 


m ancestral property 


g 7 N 20 

A 125 HI 
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Hindu law — (Contd.) 

Debts 

(a) Payment by Hindu son liable to pay his fathor’s debt — ■ 

Sufficiency of, under S. 20 ... ... ... S 20 N 14 

(b) Time-barred debt of father — Pious obligation of son, if extends 

to such debt ... ... ... ... S 3 N 14 

(c) Transfer by manager in consideration of time-barred debt — 

Validity ... . . ... ... ... S 3 N 14 

Hindu family 

(a) Division of — Suit by some members for share of moveable 

property against other members — Limitation ... A 120 N 12 

(b) Division of status effected between members of — Subsequent 

suit for partition by mete3 and bounds and for share of 
profits received by members after taking account — Limita- 
tion — Starting point ... ... ... ... A 120 N 28 

(c) Manager of — Order passed against — Whether binds all persons 

represented by manager ... ... ... A 47 N 3 

(d) Partition of 

(I) Karta assigning to member a mortgage bond already 

paid off — Suit by member against ex-karta for recovery 

of money — Limitation . . ... ... A 62 N 7 

(II) Portion of estate left in management of one member 

— Suit against such member for accounts by other 

members — Limitation ... ... . . A 89 N 8 

(e) Proved or admitted to possess joint property — Presumption 

that all property possessed is joint, whether applies ... A 127 N 5 

(f) Whether presumed to bo joint, till contrary is proved ... A 127 N 6 

Hindu female 

(a) Property alienated by usufructuary mortgage for necessity — 

Suit by reversioner on death of Hindu female for pos. 

session only — Maintainability of suit ... . . A 141 N 6 

(b) Whether includes Jain widow . . . . .A 125 N 4 

— — Idol — Suit on behalf of— Shebait under disability — If ground for 

extension of time . . ... ... ... S G N 30 

Inheritance under — Femalo holding estate by — Decree against 

— Whether binding on reversionary heirs ' ... ... A 141 N 13 

Joint family — See also Joint family. 

(a) Acknowledgment or payment by junior member of Hindu 

joint family who is not the manager — Whether binds other 

members of tho family ... ... . . S 21 N 20 

(b) Acknowledgment or payment by manager 

(i) Whether saves limitation in regard to liabilities binding 

on the family ... ... ... ... S 21 N 20 

(it) Whether should be expressed as made in his capacity 

as manager . . . . ... S 21 N 20 

(lii) In his individual capacity — Whether binding on other 

members of tho family ... .. . S 21 N 20 

(c) Acknowledgment or payment by manager or his duly autho- 

rized agent in respect of liability incurred by or on bohalf 
of family as such — Whether can bo deemed to have been 
made on behalf of whole family ... . . ... S 21 

(d) Alienation by manager m consideration of time-barred debt 

—Validity ... ... ... ... S 3 N 14 
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(e) Cause of action accruing to one in bis own individual right 

— S. 7, if applies ... ... 

(f) Coparceners — One of them alone, if can give discharge in 


of entire family property — Limitation 
(b) Governed by Mitakshara Law — Alienation by member 

(i) Remedy of another member not party to alienation ... 
(n) Suit by another member not party to alienation to 
declare that alienation is not binding on him — Limi- 
tation 

(iii) Whether must be set aside by another member not 
party to alienation bofore he can claim relief which 
he wants ... ... ... ... 

(i) Joint family debt realized by one member — Suit for share by 
other members — Limitation ... ... ... 

(]) Manager 

(i) Capacity to give discharge in regard to causes of action 

in favour of family 

(ii) Debt duo to family — Right to give discharge 

(iii) Decree in favour of joint family — Manager, if can give 

valid discharge to judgment-debtor - ... 

(iv) Liability incurred by the act of all members of the 

family — Whether same as liability incurred by 
manager on behalf of family 

(v) Mention of a debt in the schedule of debts filed by 

manager in the course of proceedings for his being 
adjudicated an insolvent — Admission, if binds family : 

(vi) Suit for redemption of mortgaged property— Manager, 

if can give discharge on behalf of whole family 

(vii) Whether trustee for other members of family 

(k) Managor of, representing family in suit — Addition of other 

members — Whether amounts to addition of new parties 
within S. 22 ... ... ... ... 

(l) Manager or father of— Mortgage deed executed by, not bind- 

ing on interest of juniors or sons — Suit by mortgagee for 
simple money decree — Limitation ... 

(l 1 ) Order passed against manager undor O. 21 R. 100, Civil P. C. 
— Manager not filing suit against order withm limitation — 
Ofcbor members also lose their right to property concerned... 

(m) Partition 

(i) Acknowledgment or payment by alleged manager aftor 
partition — Creditor having no notice of partition — 
Acknowledgment or payment, if binding on other 
members ... ... ... «•■ 

(u) Certain bonds remaining joint property — Money on 
bonds realized after separation — Suit by separated 
members to rocovcr sharo of monoy duo on l>ond— 
Limitation 

(n) Partition in family — Creditor having no notice of partition 
— Acknowledgment or pajmont mado by any member of tbo 


S7N4 

S7N16 

A 120 N 2 
A 91 N 6 

A 91 N 6 

A 91 N 6 
A 62 N 9 

S7N16 
S 7 N 9 

S7N16 

S 21 N 20 

S 21 N 20 
S7N18 

S10N9 

S 22 N n 

A 116 N 19 
A 11-A N 4 

S 21 a 

A 62 N 9 
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Hindu law— Joint family— (Conid.) 

family in tbo ordinary course of business — Whether binding 
on other members of the family ... 

(o) Suit by manager for rent due in respect of family property 

— A member of the family added after limitation as co- 
plaintiff — Subsequent addition, if entails dismissal of suit ... 

(p) Suit by manager without stating m plaint capacity m which 

he is suing — Omission to state it within period of limita- 
tion, if bars suit 

(q) Suit by member of joint family not as manager — Addition 

of other members — Whether amounts to addition of new 
parties within S. 22 ... 


Joint family business — Acknowledgment or payment by any 

member of tbo family made in the course of the business — Whe- 
ther can be presumed to bo authorized by the other members of 
tho family ... 

Joint family firm — Right of managing xnomber to sue in his own 

name without impleading other members . . 

. Minority and guardianship — Mother aftor father’s death, if lawful 
guardian for purposes of S 21 
Partition 

(a) Purchase of share of member of joint family in Court auc- 

tion — Suit for partition and for possession as consequential 
relief— Applicability of Art. 11 A 

(b) Share of debt due to coparcener collected by another 

coparcener before partition — Fact kept back from him at 
the time of partition on representation that debt was still 
outstanding — S 18, if applies 
Reversioner — See Reversionor. 


*— Shebait — Minority of— Extension of time on ground of, if available 
Son 

(a) Pious obligation of, to pay his father’s debts — Suit for enforce- 

ment of 

(l) In respect of mortgage executed by father which is not 
binding on son — Limitation 
(u) Limitation — Starting point . . ... 

(lii) Maintainability . . 

(b) Suit against, to enforce his Hindu law liability to pay his 

father’s promissory note debt — Limitation . 

Widow 


(a) Acknowledgment or payment by Hindu widow — Whether 

binds rovorsioners succeeding to the estate after her 

(b) Acknowledgment or payment in respect of any liability by 

or by agent of widow— Validity of, as against reversioner 
succeeding to such liability 

(c) Adoption by 

(i) After her dispossession by stranger — Adopted son's 
light to sue for possession — Whether independent of 
widow’s right to sue for possession — Whether affected 
by limitation that may have run out in respect of 
such right 

(ii) Suit by adopted son — Limitation ... S 2 


S 21 N 14 
S22N5 
S 22 N 6 
S 22 N 11 

S 21 N 14 
S 22 N 18 
S21N3 

A 11 N 9 

S18N5 

S6N30 

A 132 N 9 
A 120 N 49 
A 120 N 49 

A 73 N 2 

S 21 N 19 
S 21 

S9 N 10 
Cl 8 N 3, 4 
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Hindu law— Widow— Adoption by — (Contd.) 

(iii) Suit by adopted son succeeding to estate after widow 

— Disability of adopted son at the time of so succeed- 
ing — Bight to extension of time 

(iv) Suit to set aside, by reversioner— Extension of time on 

ground of disabihty 

(d) Alienation : See Alienation 

(e) Decree against 

(i) If binds reversioner 

(ii) Obtained by collusion with third person 

(а) Suit by reversioner for relief inconsistent with 

decree — Limitation applicable 

(б) Whether binding on -reversioner ... 

(ill) Whether binding on reversionary heirs ... 

(f) Dispossession of — Death of widow — Reversioner minor — 

Right to bring suit within three years of attaining majority: 

(g) Dispossession of, from possession of husband’s estate — Suit 

for possession against stranger — Cause of action, if distinct 
from cause of action of reversioner entitled to sue for 
possession after her death 

(b) Husband desiring widow to adopt a son — Whether imposes 
obligation on widow to hold her husband’s estate for benefit 
of son to be adopted ... 

( l ) If represents the estate fully for purposes of limitation 

(]) Minor widow — Adoption by — Adopted son succeeding to her 
estate, if gets fresh period of limitation from date of adop- 
tion 

(k) Remarriage 

(l) Forfeiture on 

(a) Suit upon, for possession of estate inherited by 

widow from husband — Suit by reversioner — 
Limitation 

(b) Whether can bo waived by reversioner # — 
(ii) Suit by reversioner — Suit for possession — Suit on 

ground of remarriage of widow — Limitation 

(l) Reversioner, if derives right to sue accrued to widow from 

her as heir ... ... ... .••• 

(m) Reversioner succeeding to estate of — Adverse possession 

commencing in lifetime of last full owner — Disability at 
time of succeeding to estate, if ground for extension 

(n) Surrender of estate by 

(i) In favour of daughter — Death of daughter before mother 
— Suit by next male roveraioner for possession — 
Limitation — Starting point 

(n) To roversionor — Suit by surrenderee for possession 
— Limitation ... 

(o) Surrender of property by — Suit by surrenderee for posses- 

sion of property alienated by widow before surrender — 
Limitation ... ... ... 

(p) Suit by, for recovery of raonoy which sho oxponds in discliargo 

of her husband's debts — Limitation ... _ ••• 

(q) Suit by reversioner succeeding to cstato after widow— Dis- 

ability at tho time of succeeding to cstato — Right to 
extension of time 


S 6 N‘l9 
S6N17 


S 2 Cl 8 N 3 


A 95 N 8 
A 95 N 8 
A 141 N 13 

S6N14 


S9N10 

S 10 N 10 
S2C18N3 

S6N42 


A 143 N 8 

A 143 N W 

A 141 N 9 

S 3 01 8 N 3 


S6N19 


A 141 N 9 
A 141 N 9 

A 141 ^ s 
A 133 N 8 

SCN19 
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Hindu law— Widow — (Contd.) 

(r) Unchastity of — Forfeiture on — Suit on ground of, for posses- 

sion of widow’s estate by reversioner— Limitation ... A 143 N 9 

(s) Widow giving property to member of her family by way of 

settlement — Such member transferring the property — Suit 
by presumptive reversioner in respect of transfer — Limita- 
tion ... ... ... ... ... A 125 N 14 

(t) Widow in enjoyment of servient tenement — Exclusion of 

period in favour of reversioner — When available ... S 27 

(u) Widow in possession — Transfer in virtuo of her powers as 

representing estate — Transferee, if a person entitled on the 
determination of the interests of the widow within S. 27... S 27 N 1 

Hire 

Hire of animals — Suit for— Limitation ... ... ... A 50 

Hire of boats — Suit for — Limitation ... ... ... A 50 

- - H ire of household furniture — Suit for — Limitation . . ... A 50 

■ Hire of vehicles — Suit for — Limitation ... ... ... A 50 

Suit for — Limitation — Residuary provision of . . . A 50 N 1 

History 

Of the Law of Limitation in British India ... ... Preamble N 2 

Holiday 

Act directed to bo done by decree or order of Court — Last day for 

doing it falling on holiday — Act to bo done, if can be done on re- 
opening day ... ... ... ... ... S4N5 

Amount to be paid into Court by certain dato — Such dato coming 

in Court vacation — Payment on re-opening day, sufficiency of ...S4N2FN6 

Application to set aside sale — Period prescribed oxpiringon holiday 

— Presentation on re-opemng day — Sufficiency of ... S 4 N 4 

Court closed 

(a) Bombay High Court, Original Side, if closed during summer 

vacation . . . . ... ... . . S 4 N 12 

(b) Court adjourned for recess but office open twice a week for 

receiving papers — Court, if closed ... . S 4 N 12 

(c) Facilities for deposit not given on day in question though 

Court open — Court, if to be considered closed on that day S 4 N 12 

(d) Gazetted holiday — Judgo holding Court — Court, if closed . S 4 N 12 

(e) Notification providing for receiving plaints on certain days — 

Court, it closed .. ... ... .. S 4 N 12 

(f) Office of Court open during vacation for purpose of parti- 

cular business in question — Court, if closed . ... S 4 N 12 

(g) Officer authorized to receive plaints merely absent from 

headquarters — Court, if closed . . ... S 4 N 12 

ft*' ♦«« n ~ -*• ' ' S 4 N 12 

s 4 N 12 

■ i presented 

— Court, it closed ... ... ... ... S 4 N 12 

Court closing immediately decree is passed — Copies applied for on 

re-opening day — Appeal preferred on date of obtaining copies — 

Appeal, if in time . . ... ... ... S 4 N 10 

‘Day that the Court re-opens’, meaning of ... ... S 4 N 1 
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Holiday — ( Contd '.) 

Extended period computed with reference to provisions of Act, 

oxpiring on holiday — Proceeding, if can bo taken on re-opening 
day 

Holidays intervening between date of judgment and copy applica- 
tion — Computation of limitation for appeal, etc. 

Joint operation of Ss. 4 and 14 ... ... 

Judgment pronounced on . — Exclusion of day in computing period 

of limitation for appeal, etc. 

Last day not holiday — Time, if will bo extended because the next 

day is a holiday ... ... ... 8 

Logal disability — Person becoming entitled to sue on holiday— 

Suit, if can bo instituted on ro-oponing day 

Limitation expiring on 

(a) Institution on re-opening day — Principle of S. 4, if concerns 

computing of proscribed poriod of limitation ... 

(b) Plaint presented on ro-oj>cning day — Fact of Court having 

boon closod, if Bhould be mentioned in plaint 

(c) Proceeding, if may bo instituted on ro-opening day 

Limitation expiring whon Court closod — Court not sitting on re- 

opening day — Suit filod on day that Court actually re-oponed, if 
in timo 

Limitation for application oxpiring on — Presentation on day set 

apart for motion undor rules of practice, after re-oponiDg — Suffi- 
ciency of 

Limitation proscribed by S. 48 or O. 45, R. 7, Civil P. 0., expiring 

on — Presentation on ro-oponing day — Sufficiency of i ... 

Paymont to bo made undor privato agroomont between parties — 

Poriod oxpiring on holiday — If can bo mado on ro-oponing day : 

Period after adding po ‘ ' ° '*'*•' ‘ 1 ‘‘’re- 

sontation of appeal ot . 

Poriod allowed by S. 3 .• ‘ . bo 

taken on ro-openwg day ... 

Propor Court open on oxpiry of limitation — Suit filod in wrong 

Court on ro-oponing day — Effoct ... 

Raviow, court-fco for — Ninotioth day falling on holiday — Proson- 

tation on ro-oponing day — Court-foo payablo ... _ 

Tondor of deposit on last data — Court unablo to rocoivo it though 

Court not closod — If can bo rocoivod noxt day ... ... 

Hundi — Sec Bill of exchango. 

Husband and wlfo 

Advorso possession between — See : Advorao possossion 

Husband or wifo, if cap acknowledge dobts of tho other ... 

Rofusal of conjugal rights — Whothor a continuing wrong 

Right to society of his or her Bpouso — Broach of obligation— Timo, 

if begins to run at every moment of tho timo during which tho 
society is withheld ... 


Idiot 


-Disability, < 
menccmc 1 


of — . Porson enlit’ *uo, an idiot at com- 

ion— Disability, . o ... 


S 4 N 7 

S 12 N 24 
S14N7 

S12NG 

4N7FN1 

S4N9 

S4N2 

S4N1& 
S 4 

S4N12 

S4N15 
S4N3 
S 4 N 6 
S4N10 
S4NH 
S4N13 
S 4 N 6a 
S4N4 


S 19 N 63 

8 23 N 15 

8 23 N I® 
SGN2S 
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Immovable property 

Charge upon — Enforcement of — Sait for — Suit to enforce indem- 
nity charged upon immovable property — Limitation ... A 83 N 6 

—Definition of ... ... ... ... ... A 132 N 19 

— ^Immovable property mortgaged 

(a) Suit by mortgagee for possession — Limitation — Applicability 

of Art 135 and Art. 146 to such suit . . ... A 146 N 2 

(b) Suit by mortgagee for possession before Court established by 

Boyal Charter — Limitation — Starting point ... ... A 146 N 3 

Interest charged upon — Suit for — Limitation ... ... A 63 N 4 

-Interest in 

(a) Suit for possession — Limitation .. ... A 142 & 144 N 7 

(b) What is 

(l) Easement — Whether interest in immovable property 

A 142 & 144 N 7 

(ll) Equity of redemption — Whether interest in immova- 
ble property . . . ... A 142 & 144 N 7 

(in) Exclusive right of fishery . . . A 142 & 144 N 7 

(iv) Right of occupancy tenant . A 142 & 144 N 7 - 

(v) Right to collect assessment . . ... A 142 A, 144 N 7 

(vi) Right to mukarrati rent . ... A 142 & 144 N 7 

(vu) Right to possession and management of sacanjam 

property . . . . ... A 142 & 144 N 7 

(vm) Right to watercourse ... ... A 142 A 144 N 7 

(ix) Within Art. 144 ... .. A 142 & 144 N 7 

Joint property — Whether belongs to each co-owner against tres- 
passer within Art. 109 ... ... . . . . A 109 N 16 

Meaning of ... A 15 N 1. A 39 N 10, A 109 N 14, A 142 & 144 N 6 

Mortgage of — Intcrost of — Whethor immovable property within 

Art 141 . ... ... .. . . A 141 N 11 

Possession of 

(a) Whether includes possession of column of space above surface 

ad tnfimtum ... . ... ... A 39 N 6 

(b) Whether includes possession of underlying strata also ... A 39 N 5 

. Profits of — Meaning of . . . . ... ... A 109 N 13 

Purchase of — Whether ‘particular business’ within Art. 84 . . A 84 N 3 

Space above land — Whether immovable property . . A 142 A 144 N 6 

• Suit for possession of 

(a) Immovable property attached to office — Suit, whether barred 

if right to possession of office is barred ... ... A 124 N 11 

' ” * * ‘ ’ " "1 to such suit : A 146 N 4 

A 141 N 3 

. jperty of adop- 
tive mother — Limitation ... ... ... A 141 N 7 

(e) Suit by son adopted by last male owner for his property — 

Limitation . . ... ... ... A 141 N 7 

(f) Suit by heir of Hindu or Mahomedan female who is full 

owner of property — Limitation ... ... A 141 N 5 

(g) Suit by Hindu or Mahomedan entitled to possession on 

death of Hindu or Mahomedan female 

(i) Cause of action — When accrues ... ... A 141 N 2 

(ii) Essentials of — Applicability of Art. 141 ... ... A 141 N 2 
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Immovable property— Suit for possession of— Suit by Hindu, etc.— (Contd.) 

(iii) Female in possession not as heir but in some other 

way — Limitation ... ... ... A 141 N 4 

(iv) Limitation — Starting point ... A 141; A 141 H 2 

(v) Plaintiff not becoming entitled to possession imme- 

diately on death of female — Limitation ... A 141 N 6 

(vi) Who can bring such suit under Art. 141 ... A 141; A 141 N 4 

(n) Suit by person in possession without title against trespasser — 

Suit, whether barred if not brought within six months under 
Art. 3 

(i) Suit by tiansferee from Hindu or Mahomodan who is entitled 
to possession on death of Hindu or Mahomodan female — 

Limitation — Starting point 

(]) Suit on basts of title — Failure to prove title — Decree, if can 
be given subsequently under Specific Belief Act, S. 9 

(k) Suit under Specific Belief Act, S. 9 

(l) Limitation ... ... ... . 

(u) Whether maintainable where defendant is maintained 
in possession by order under S. 145, Criminal P. C.... 

Trespass upon — See under Trespass. 

What is 

(a) A hat, whether immovable property 

(b) Birt dues, whether immovable property within Art. 140 

(c) Decree on mortgage, whether immovable property 
(c 1 ) Grove of mahua trees 

(d) Growing crops, whetbor immovable property 

(e) Houso built on site with foundation laid in it whether, 

immovable property 

(0 Incorporeal right, whether immovable property under 
Specific Belief Act, S. 9 ... ... ••• 

(g) Jagir income, whether immovable property : A 142 A 144 N G ; A 133 N J 
(g 1 ) Materials of standing house ... ... _ A 142 A 144 N 

(b) Offico of villago Joshi in Bombay Presidency, whethor immo- 
vable proporty 

(l) Bight of fishing, whether immovable proporty within Speci- 
fic Belief Act, S. 9 ... ... 

(]) Bight of landlord to recover rents and profits from tenant, 
whether immovable property within Art. 132 
(b) Bight of lessee to possession of property leased, whether 
immovable property within Art. 109 ... 

0) Bight of usufructuary mortgagoo to j>osscssion of mortgaged 
property, whether immovable proporty within Art 109 : 

(m) Bight of way, whother interest in immovable property 
within Specific Belief Act, S. 9 
(m 1 ) Bight to birt offerings 


A 3 N 5 


A 141 N 8 

A 3 N 6 

A 3 

A 3 N 7 

A 141 N 11 
A 3 N 4 
A 140 N 7 
A 132 N 19 
A 148 N 17 
A 65 N 1 

A 132 N 19 

A 3 N 4 


A 109 N 14 

A 3 N 4 
A 132 N 19 
A 109 N I 5 
A 109 N 15 


A 3 Hi 

^ ^ A 143 A 144 

(m*) Bight to hereditary office ... _ ^ ^ !• 4 


■ . . ■ ■ ■ ■ . ceremonies 

(o) Right to recover rent, whether immovable property 

(p) Right to turn of worship, whether immovable properly 


A 142 A 1H JO 
A 142 A HI •' !} 
... A 118 N *J 
A 142 A 141 ^ “ 
A 3 S 1 
... A 132 N 15 
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Immovable property — What Is —(Contd.) 

M Simple mortgage right in immovable property, whether 

immovable property ... ... ... A 132 N 19 

(r) Standing trees, whether immovable property ... A 55 N 1 ; A 132 N 19; 

A 142 & 144 N 6 

(s) Toda girashak upon inatn village and right to recover arrears 

due in respect of that haq, whether interest m immovable 

property within Specific Relief Act, S. 9 ... ... A 3 N 4 

(t) Usufructuary mortgage right in property, whether immov- 

able property ... ... ... ... A 132 N 19 

What is not 

(a) Agreement to grant leaso .. . . A 142 A* 144 N 6 

(b) Arrears of land revenue or cess ... ... A 142 & 144 N 6 

(c) Marriage dues payable to bolder of hereditary office in 

temple ... ... ... ••• A 142 A 144 N 6 

(d) Froceeds of sale of immovable property .. A 142 & 144 N 6 

(e) Right of exclusive worship .. . . A 142 & 144 N 6 

(f) Right to have one’s name entered in revenue registers * A 142 & 144 N 6 

(g) Turn of worship ... ... ... A 142 A 144 N 6 

Imprisonment, false — See False imprisonment. 

Income-Tax Act 

S 6G — Application under — Dehy in filing — Excuse at S 5 N 4 FN 6 

. — S. 66 (3) — Application under — Time spent in obtaining copies of 
order passed uDder S. 66, sub-s. 2, whether can bo deducted for 
computing limitation for application ... S 12 N 5, S 12 N 3 F N 3a 

Incumbrance 


Avoidance of — Suit for — Who can sue to avoid, under Bengal 

Revenue Sales Act 

——Avoidance of, in estate sold for arrears of revenue 

(a) Burden of proof 

(b) Burden of proof that incumbrances were created subsequent 

to creation of estate or tenure sold, on whom lies 

(c) Incumbrances, whether must be created subsequent to crea- 

tion of estates or tenure sold for maintainability of suit — 

(d) In what way effected, where under Provincial Rent and 

Revenue Act such incumbrances are voidable at the option 
of purchaser 

(e) Suit for — Limitation — Starting point . . A 121, A 121 N 
(i) Suit, it necessary where under enactments snch sales render 

incumbrances void 
Meaning of 

• Property subject to— Sale of — Transaction, whether contains implied 

contract of indemnity by vendee in favour of vendor against 
incumbrances 
— —What is 

(a) Claim by adverse possession acquired prior to revenue sale 

subject to all incumbrances, whether an incumbrance 

(b) Adverse possession, whether and when incumbrance 

(c) Intermediate tenure between proprietor and mukarraridar 

subsequent to creation of mukarran by grant, whether 
incumbrance ... ... ... ... 


A 120 N 5 
A 121 N 5 
A 121 N 2 
A 121 N 2 

A 121 N 1 
1, A 121 N 5 

A 121 N 1 
A 121 N 2 


A 83 N 7 


A 130 N 6 
A 121 N 2 


A 121 N 2 


Lim. 181 
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Incumbrance— What is — ( Contd.) . * 

(d) Mere possession of tonant however long, whether incura. 
brance ... ... * ... 

, (o) Mortgage on lands, whether incumbrance 

(f) Perpetual allowance charged on land, whether incumbrance : 

(g) Under tenure, whether incumbrance 
Indemnity 

Claim to — When can be set off 

— Contract of 

(a) Assignment of lease, whether contains implied indemnity 

contract on part of assignee to indemnify assignor in res- 
pect of covenants in lease 

(b) Breach of — Compensation for — Suit for — Limitation 

(c) Contract of indemnity implied in accommodation bill — Suit 

on — Limitation 

(d) Covenant for quiet possession, whether indemnity contract : 

(e) Covenant for title, whether indemnity contract ... 

(0 Meaning of 

(g) Money left in hands of vendoo to pay off vendor's debt — 

Express contract of indemnity against loss caused by failure 
to pay — Suit upon such contract — Limitation 

(h) Registered indemnity contract — Suit upon — Limitation ... 

(i) Remedy of person indemnified in an indemnity contract 

before ho is actually damnified 

(j) Salo of property subject to incumbrances — Transaction, who. 

tber contains implied contract of indemnity by vendee in 
favour of vendor against incumbrances 

(k) Suit by agent against principal to enforco obligation under 

S. 222, Contract Act — Limitation 

(l) Suit by promisor against joint promisor for contribution — 

Limitation 

(m) Suit by vendor against vendee for vendee’s failure to pay 
vendor’s debt as contracted and for which purchaso money 
has been left in vondco’s hands — Suit on implied contract 
of indemnity — Limitation — Starting point 

(n) Suit for breach of covenant for quiet possession — Limitation 

applicable, whether same as applicable to suit on indemnity 
contract ... ... ... 

(o) Suit for breach of covenant for title — Limitation applicable, 

whether same as applicable to suit on indomnity contract : 

(p) Suit for indemnity based not on any promise actually made 

but on promise implied in law — Limitation ... 

(q) Suit on — Limitation 

(i) Residuary provision ... ... 

r;;i — j « » . A 79 N 

'■ ‘ ... property — 

(a) Suit to enforce obligation under Contract Act, Ss. G9 and 70 
— Limitation 

(t) Suit upon express indomnity contract against los3 of quiet 

possession — Limitation ... ... # ••• 

(u) Suit upon express indemnity contract against loss of title— 

• Limitation ... . ... 


A 121 N 2 
A 121 N 2 
A 121 N 2 
A 121 N 3 

A 83 N 14 


A 83 NS 
A C5 N 4 

A 79 N 2 
A 83 N 7 
A 83 N 7 
A 83 N 2 


A 83 N7 
A 83 N5 

A 83 N 13 


A 83 N 7 
A 83 N 4 
A 83 N 11 


A 83 N 7 


A 83 N7 

A 83 N 7 

A 82 N 3 

A 63 
t; A 83 N 1 
A 83 N I 2 

A 83 N 56 

A 83 N 3 

A 63 N 7 
A 87 N 7 



Gr.NKR.Ui Index 


2883 


Indemnity— Contract of — (Coaid.) 

(v) Suit upon express registered indemnity contract against loss 

of quiet possession — Limitation ... ... ... A 83 N 7 

(w) Suit upon express registered indemnity contract against loss 

of title — Limitation ... ... ... ... A 83 N 7 

(x) Whether exists between executants of joint promtssory note A 83 N 11 
Covenant for — Covenant in favour of party to an award — 

Whether enures for benefit of all persons claiming under him . . A 83 N 15 

Bight of— Suit based on right of indemnity which surety has 

against principal debtor by virtue of contract of Suretyship- 
Limitation . . . . ... . . ... A 81 N 2 

Inherent power of Court 
Exercise of 

(a) If governed by any period of limitation ... ... S 3 N 28 

(b) Undue delay in invoking — Court, if can refuse to exercise ... S 3 N 28 

(c) When definite remedy provided — If proper ... . . S 3 N 28 

Extension of time under 

{a) Conit. whether can extend time by inherent power for 

application for setting aside dismissal for default A 163 N 12 

(b) Court, whether can extend timo under inherent powers for 

application for setting aside ex parto decree . . ... A 164 N 9 

Setting aside execution sale under — Limitation ... . . A 166 N 16 

Injunction 

Compensation for wrongfully obtaining — Sec under Compensation. 

Interlocutory injunction — When dissolved ... ... A 42 N 4 

Mandatory injunction — Injunction ordoring removal of obstruction 

to watercourse — Suit for— Limitation ... ... . . A 38 N 2 

Meaning of ... ... ... ... ... A 42 N 1 

Order of injunction issued against a person restraining him from 

building a wall — Such person building up tho wall in breach of 
order, whether amounts to a continuing wrong .. . . S 23 N 18 

Permanent injunction 

(a) Obtaining of, by institution of suit— Whether actionable ... A 42 N 2 

(b) Obtaining of, whether wrongful ... ... ... A 42 N 3 

Stay of proceedings by injunction — Time during which proceedings 

are stayed to be excluded ... . .. ... S 15 

Suit for 

(a) For removal of beam9 put by defendant against plaintiff’s 

wall — Limitation .. ... ... ... A 120 N 10 

(b) For restraining defendant from obstructing plaintiff m the 

enjoyment of his offico — Limitation applicable, whether 

’ ’ ' ' ossion of offico ... A 124 N 5 

uary Art. 120 ... A 120 N 10 

r specific Articles, such as _ 

... A 120 N 10 

(e) To restrain lessee from interfering with lessor's right under 
covenant in lease to enter upon land demised and to cut 
and take away certain trees — .Limitation ... / i ... A 120 N 10 

Suit for injunction restraining defendant from entering property 

— Subsequent application for execution of balance of decree 

amount against Bamo property is for a different relief ... S 14 N 19 

Temporary injunction I 

(a) Obtaining maliciously of — Whether actionable 


A 42 N2 
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Injunction— Temporary injunction— ( Contd.) 

(b) Period during which temporary injunction remains in force 

What is — Prohibitory order under Civil P. C., O. 21, R. 46, whe- 
ther injunction within Art. 42 

Injury 

Compensation for : Sea under Compensation. 

Insane person 

Property transferred by, during insanity — Suit to recover — Limita- 

tion 

Insanity 

Extension of time on ground of : See Legal disability. 

Lunatic, death of, after commencement of adverse possession 

against him — Widow — Failure to sue within three years — Rovor- 
sioner succeeding to estate, if entitled to fresh start from widow’s 
death ... ... ... ... ... 

Meaning of ... ... ... ... ... 

Two porsons jointly ontitlod to suo — Noither under disability at 

commencement of limitation — Subsequent insanity of one — 
Effect of ... ... ... ... ... 

Insolvency 

Acknowledgment of debt by its inclusion in schedule of creditors 

filed by insolvent — Sufficiency of, for purposes of S. 19 . 

Application by creditor to have debtor adjudged an insolvent — 

Whothor on the same cause of action as subsequent suit by him 
for docreo on debt 

Creditor gotting leavo of Court, whether can proccod against 

: ' ’■ 1 ' ‘ " * ’* I ’ • icecdings ... • • 

■ . • filing proof of claim • — 

' pendoncy of insolvency 
proceedings — Whether can be deducted... 

Insolvency Court actually passing ordor amounting to injunction 

or stay — S. 15 will apply ... 

Insolvency jurisdiction 

(a) Whothor included in original jurisdiction of Chartorod High 

Courts ... ... ... ... 

(b) Whether included in original jurisdiction of High Court ... 

Insolvency of person, if oporates as bar to proceeding against lnm 

personally in absenco of protection order 

Insolvency of plaintiff — Whether causes abatement of suit 

Insolvency proceeding — Sale in — Sotting nsido — Application for — 

Limitation 

Order of adjudication annulled under S. 37, Provincial Insolvency 

Act — Appointco of insolvent's property placed in charge of pro- 
porty — Appointee, if agent of insolvent within S. 20 _ ... 

Pendency of insolvency proceedings — Prevention of suit or appli- 
cation boing filed against him is not by reason of order of Court 
but under the law 

Refusal of leavo to creditor — Whether amounts to order granting 

injunction or stay 

——Suit against debtor after termination of insolvency — Previous ac- 
knowledgment by Official Assignee— Whether can l<o relied on as 
saving limitation ... ... ... ••• 


A 42 N 4 
A 42 N 1 


ADI 


6 6 K 43 
SC N27 

S7N7 

S 19 N 47 

S 14 N 18 
S 35 N 8 

S 14 N 11 

S 15 K 8 

A 1G2 N 4 
A 101 N 2 

S 15 N 8 

A 172 N 3 
A ICG S 3 

S 20 N 18 

S 15 S 8 
S 15 S 8 

S 19 S 53 
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Insolvency — (Contd ) 

Suit against Official Assignee to enforce mortgage executed by 

insolvent — Acknowledgment made by Official Assignee may bo 
relied on as saving limitation ... ... ... S 19 N 53 

—Suit by assignee from Official Receiver of claims to damages in 
favour of insolvent — Objection that claim not being assignable, 
plaintiff had no right to sue- — Official Receiver pro forma defen- 
1 ‘ f ' ' ’ • • .»««»«■ n . • Nation __ S 22 N 20 

S . . 1 impleaded 

, jw plaintiff 

within S. 22 ... .. ... ... .. S22N6 

Time taken by creditor in filing a proof of claim in the Insolvency 

Court — Whether can be excluded in computing limitation for suit 
by him on claim after annulment of adjudication ... ... S 14 N 12 

Insolvency Act 

Application under, to record adjustment or payment of decree out of 

Court — Limitation ... ... ... ... A 174 N 2 

Insolvency proceedings 

Application by creditor to bo brought on schedule of creditors, 

if governed by any period of limitation . . .. . . S 3 N 30 

Debt not barred on date of adjudication — If provablo when barred 

on date of proof ... ... .. ... S 3 N 30 

Period of pendency of, against a person — If can be deducted m cal- 
culating period of limitation for suits by or against him ... S 3 N SO 

Insolvent 

Assignee of • See under Assignee. 

Defendant becoming insolvent — Procodure as to case of ... A 172 N 2 

Instalment 

Decree, payable in See under Decree. 

(a) Execution of See Execution 

Money payable m instalments — Verbal contract for — Suit on — 

Limitation .. . . . ... . . A 75 N 5 

Instalment Bond — See under Bond — Instalment bond. 

Instrument — See also Document 

Foreign instrument — Meaning of . . ... ... A 77 N 1 

Inland instrument — Meaning of . ... ... A 77 N 1 

Instrument of conditional sale — Interostupon — Whother allowable A 63 N 1 

Insurance 

Clause in policy that if no 8uit is instituted within a particular 

period after rejection of claim by company all rights shall be 

forfeited — Validity . . . . . . S 3 N 2t 

Insurance contract providing that lapse of six months after loss 

without suit or action is conclusive evidence against validity of 
any claim in respect of the loss — Month must bo taken to be 
lunar month of 28 days ... .. . . . S 2j R 1 

Insurance policy 
Suit upon 

(a) Sum assured payable after a certain time after loss or death 

is proved — Limitation . ... .. A 86 N 2 

(b) Sum assured payable immediately after proof of death or 

loss is given to or received by insurers — Limitation — Start- 
ing point ... ... ... A 86; A 86 N 1, A 86 N'3 
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Charged upon mortgaged property — Payment of — Suit for — Suit, 

whether one for payment of money charged upon immovable) 
property within Art. 132 ... ... ... . ... A 132 N 12 

Claimed as damages — Suit for — Limitation ... • ... A 132 N 12 

Due on contract of mortgage — ’Whether charge on estato ... A 132 N 12 

— — In mortgage suit— Personal decreo for interest accrued six years 
before suit— -^yhnt her can he passed although claim for porsonal 
relief os4o‘prip<tfpal is barred , ~ ... ... ‘ A 11G N 20 

—Meaning of n ... ' ‘ A G3 N 2 

On money* deposited — Su^t fpr— •Limitation ,*',i ... * ... A 60 N 4 

Over usufructuary mortgage— Suit by usufructuary mortgagee who 

has leased. back mortgaged property to mortgagor himself — Limi- 
tation ... ... ... ... ... A 110 N ' 

Payment of 

(«) As such on debt or legacy before expiration of prescribed . 

period— Starting point, if postponed ’ ... • .,. ^ 

(b) During vacation — Effect ... ... * ... , S4 N c 

Right to — Whin arises under substantivo law ( , ... ... A Go 

Suit for , , ‘ 

(a) Advances of money by purchaser to seller— Breacli of con- 

tract to supply goods by seller — Purchaser bringing suit to 
recover deposit with interest — Interest on deposit from 
date of breach of contract, whether can bo claimed ... A G3 N 1 

(b) Against co-mortgagor for interest for amount paid for • 

redemption — Limitation applicable ... ... A « 1* 

(c) Based on mdejicndent contract to pay it— Limitation ... A 63 N l 

(d) For recovery of intorcst from holdor of Government promis- 0 

sory notes — Limitation . ... ... ••• A 1-0 £ - 

(o) Interest nlono — Whothor maintainable ;... _ ... A G3 N 

(f) Interest chargod upon immovable property — Limitation ... A GJ r* 

(g) Interest claimed as accessory to principal amount claimed — , 

Limitation ... ... ... ... 

(h) Interest on doposit on thavanai — Limitation _ ... A 

0) Interest payablo annually and principal in certain numlior of 

years — Suit for interest, whether barred after 12 years from n 

dato of default ... ' . * ... ... A 13 "* 

(j) Intorcst payablo under independent' contract chargod uj>on \ f3 N 1 

pro port y — Limitation ... ... . ... A > ^ ^ 

(k) Interest recoverable under registered contract — Limitation *} *,, 

0) Limitation ... ... ... . A 09 M: AW 

(m) Limitation — Starting point ... ... ' A * 

(n) Suit for principal barred — Suit for interest, whether Inrrcd ^ 

where interest is accessory to principal ... ... “ ’ 1 

(o) Suit for principal not barred— Suit for interest for more 

than 12 years l«?foro suit, whether barred where interest is . N 12 
accessory to princijnl ... ... ••* A 1 

(p) M bother barred if suit for principal is lamed — "* ' j 

Upon deed of conditional sale— Whether allowable ... A ’ ^ 

-Upon hypothecation l*>nd — Whether allow n Mo ... , A 

International law 1 , 

. , c ii N 1 

Ltr contractus ... ... ... 


A 115 N 11 
A 63 N 1 
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Interpretation of Statutes 

Affirmative language, if can bo construed as having negativo 

implication ... ... ... Preamble N 7 F N 1 

Composite enactment — Construction ... ... Preamble N 7 F N 16 

Consolidating statute — Construction ... ... ... Preamble N 7 

Construction of part — Comparison with other parts, if proper ' 

Preamble N 7 F N 16 

Court, function of, is to say what Legislature lias said it meant ... Preamble N 7 

— - — Directory or mandatory nature of provisions — Tests ... Preamble N 7 

Ejvsdcm generis rule, applicability of ... ... ... Preamble N 7 

English and American law, if binding on Indian Courts Preamble N 16 

Exceptions, if can be grafted on to section universal in terms’ Preamble N 7 F N 2 

General and special provisions ... ... ... Preamble N 7 

—^Harmonious construction . . ... ... Preamble N 20 

Harmonious construction, necessity of ... ... ... Preamble N 7 

Illustrations, relevancy of, in construction ... Preamble N 12 

‘Includes’, meaning of ... ... ... Preamble N 7 F N 1 

■ Intention of Legislature, what 19 ... ... Preamble N 7 FN 1 

Intention to be gathered from language ... Preamble N 7 

Judicial precedents, value of ... . . Preamble N 15 

Language ambiguous 

(a) Extraneous considerations, relevancy of, in construction ... Preamble N 7 
(h) Other statutes in pan materia, if can be considered ... Prbarablo N 7 

(c) Previous state of the law, if can bo considered ... Preamble N 8 

(d) Seopo and intention of enactment, if can bo considered ... Preamble N 7 
—Language clear 

(a) Analogy of other enactments, relevancy of, in construction • Preamble N 7 

(b) Extraneous considerations, relevancy of . ... Preamble N 7 

(c) Giving effect to words leading to absurdity — Effect of ... Preamble N 7 

(d) Hardship, relevancy of, m construction ... ... Preamble N 7 

(e) Intention of the law. relevancy of, in construction .. Preamble N 7 

(f) Policy of law, relevancy of, in construction .. . . Preamble N 7 

(g) Previous state of law, relevancy in construction ... Preamble N 7 

(h) Terms against general principles of law 01 equity, effect ... Preamble N 7 

Legislative proceedings, reference to ... . . . Preamble N 9 

Marginal notes to Sections, reference to ... ... Preamble N 11 

Plain meaning, if can be controlled by considerations of con- 
venience . . .. ... . . Preamble N 7 F N 7 

Policy of Act — Court, if concerned with ... . . Preamble N 7 F N 1 

- — Practice of Court not to nullify express enactment ... Preamble N 7 FR 2 
Pieamble 

(a) If controls provisions of statute . . . ... Preamble N 1 

(b) Object of ... .. .. ... Preamble N 1 

Preamble and Headings, reference to ... . Preamble N 10 

Pre-existing law, relevancy in construction ... . Preamble N 8 

Proviso, if extends substantive portion ... ... Preamble N 14 

Punctuation marks, if can lie relied on ... . . Preamble N 13 

Reasonableness of provision, when material . . Preamble N 7 F N 2 

Retrospective operation ... ... ... Preamble N 26 

Special provision will prevail over tbe general A 75 N 2; A 95 N 2 ; A 96 N 2; 

A 145 N 4 
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Interpretation of Statutes— (Contd.) 

— Statuto creating a right and providing a remedy that remedy and 
no other is available 
Statuto not clear 

(a) Absurd result, injustice, defeating of its object to be avoided : Preamble N 7 

(b) Bcasonablo construction ... ... ... Preamble N 7 

—Strict construction — Words operating in derogation of rights of 

subject ... ... ... ... ... Prcamblo N 7 

—Technical terms, construction of ... ... Preamble N 19 

-Two constructions possible — Literal construction, if should prevail : 

Preamble N 7 F N 33 

Two constructions possible, which should prevail ... ... Prcamblo N 7 

Two remedies provided — Construction ... ... ... Preamble N 7 

Words must be construed in primary sense ... Preamble N 7 F N 2 

Words, whon to be construed in pojmlar sense ... Prcamblo N 7 F N 2 

Intestate 

-Estate governed by Indian Succession Act — Remedy of heirs 

Property of — Suit for share of 

(a) Against administrator — Limitation 

(b) Against oxecutor — Limitation 

(c) Against executor de son tori — Limitation 

(d) Against person to whom property has been bequeathed with 

direction to pay certain legacy — Limitation ... 

(o) Between co-heirs of person dying intestate taking as tonants- 
in-common — Limitation 

(f) By Buddhist hoir against other heirs — Limitation 

(g) By heir against person in possession who has taken out 

letters of administration — Limitation 

(h) By heir against person in wrongful possession — Limitation ; 

(i) By heir under Chinese Customary law 

(j) By Hindu heir against co-heirs constituting joint family for 

partition and i>ossession — Limitation 

(k) By Muhammadan heir against other heirs — Limitation 

(l) Limitation 

(m) Limitation — Starting point 

(n) Suit if barred, whether bars claim for administration of estate 

o! deceased person ... • ... ... 

(o) Time, whether extonded by virtuo of S. G, Lim, Act 

(p) Whcthor must bo against somo person legally charged with 

duty of distributing estate for applicability of Art. 123 ... 

Suit for profits of estate — Limitation ... 

Irrigation Cess Act 

Suit for refund of water cess against Secretary of State — Time 

under S 15, Limitation Act can be deducted 
Joint contractors 

• Acknowledgment or payment by one of them— Effect of ... 

—Co-mortgagors, if joint contractors within S. 21 ... ••• 

■ — -Meaning of ... ... ... ... *•• 

(a) Co-heirs of single debtor, if joint contractors ... 

(h) Contract when ttiado not entered into by several persons 
jointly but by a tolo contractor — Two or more j^rsons sub. 
frequently becoming jointly liable under the contract — Such 
persons, if joint contractors ... ... 


A 123 N 4 

A 323 N 2 
A 123 N 2 
A 323 N 2 

A 323 N 2 

A 123 N 4 
A 123 N 4 

A 123 N G 
A 123 N & 
A 123 N 11 

A 123 N 4 
A 123 N 4 
A 123 
A 123 N 11 

A 123 N 3 
A 123 N 13 

A 123 S 3 
A 123 N 2 


S 20 X 3 

8 21 N 7 
S 21 >’ l 1 
S 21 X 9 

S 21 X S 


S 21 X 9 
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Joint contractors — Meaning of — ( Contd .) 

(c) Mortgagor subsequently transferring portion of oquity of 

redemption to another — Such person becoming jointly liable 
with mortgagor in respect of mortgage — Mortgagor and 
transferee aro not joint contractors ... ... S 21 N 8 

(d) Principal dobtor and surety, if joint contractors within S. 21: S 21 N 12 

(e) Test to see if any set of persons would constitute joint con- 

tractors . . ... ... ... ... S 21 N 8 

(f) Two persons making a joint contract 

(i) Death of one of them leaving his heir — Tbe other and 

the heir are joint contractors ... ... S 21 N 8 

(u) Their successors aro joint contractors ... ... S 21 N 8 

Mere fact that certain persons aro related to each other as joint 

contractors — Whether by itself makes them agents of each other 
for making acknowledgment ... ... ... S 21 N 7 

Joint creditors 

Whether one can give discharge on behalf of all within the mean- 
ing of S. 7 ... ... ... ... ... S 7 N 22 

Joint family — See also : Hindu law — Joint family. 

■ -Joint family property 

(a) Burden of proof, as to property being joint ... ... A 127 N 5 

(b) Partition of 

(i) Kinds of ... ... ... ... A 127 N 6 

(li) Partition as division of shares, defined ... A 127 N 0 

(Hi) Partition as division of shares and partition as division 

of title, distinguished ... ... ... A 127 N 6 

(iv) Partition as division of title, defined ... ... A 127 N 6 

(c) Person excluded from, share of 

(i) Absence standing by itself, whether sufficient to con- 
stitute exclusion ... * ... ... A 127‘N 11 

(n) Assertion by dofondant that property was separate 
self-acquired property, whether constitutes exclusion 
of plaintiff ... ... ... ... A 127 N 11 

(iii) "Exclusion" — What constitutes 

(a) Illustrative cases ... ... ... A 127 N 11 

(b) Question, whether of law ... ... A 127 N 11 

(iv) Fact that plaintiff does not ask for shaie, whether 

amounts to exclusion ... ... ... A 127 N 11 

(v) Intention to exclude, whether essential element, in 

exclusion ... ... ... ... A 127 N 11 

(vi) Mero absence of member from family, whether suffi- 

cient to establish exclusion of such member from 

family property ... ... ... A 127 N 11 

(vii) Mere non-participation in profits of property, whether 

exclusion ... ... ... ... A 127 N 11 

(viii) Partial exclusion, whether exclusion within Art. 127 : A 127 N 11 
(ix) Proof of quarrels between parties where parties con- 
tinue to live in union after quarrels, whether proof of 
exclusion ... ... ... ... A 127 N 11 

(d) Possession of, by coparcener converted to alien faith — 

Nature of ... ... ... ... A 10,7 N 9 

(e) Propei ty held by members of mapilla family in Malabar, 

whether joint family property ... ... ... 4 
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Joint family — Joint family property — (Contd.) ' < ■ 

(f) Property in hands of daughters, whether joint family pro- 

perty ... ... ... ...' • 

(g) Property in hands of widows, whether joint family property: 

(h) Property left by .Burman Buddhist ancestor, whether joint 

family property ... ... ... - *... 

( 1 ) Property left by Hindu ancestor governed by Dayabbaga 
School of Hindu law, whether joint family property 
(]) Property left by Hindu ancestor governed by Mitaksbara 
law, whether joint family property 

(k) Property left by Mahomedan till division among members, 

whether joint.family property ... ... ... 

(l) Share in — Suit for 

(i) By assignee of interest of daughter’s son — Limitation 

applicable ... ... ... ... 

(ii) By 

(lii) By 

(iv) By ' possession 

of transfer made by another member of joint family— 
Limitation ... ... ... ' ... 

(v) By stranger against member of family — Limitation ... 

(vi) Limitation — Starting point ... ‘ 

(vii) Parties Mahomedans — Limitation ... ’ ' ... 

(vni) Right to property, whether gets extinguished tinder 

Sec. 28, Limitation Act, if suit is barred under' 
Art. 127 

(ix) Suit to re-open partition and re-adjust shares on ground 
of mistake — Limitation 

(m) Suit for sharo by person excluded from 

(l) Essentials of applicability of Art. 127 
(ti) “Exclusion" — Burden of proof as to 
(lii) Exclusion, whether must be total or partial to start 
time running ... ... ... r 

(iv) Limitation — Starting point ... A l2i 

(v) Suit by Burman Buddhist — Limitation ... 

(vi) Suit by co-widow — Limitation ... 

(vn) Suit by daughter praying for partition as a mode of 

convenient enjoyment — Limitation ... ••• 

(vili) Suit by Dayabhaga Hindu — Limitation ... 

(ix) Suit for accounts of moveable property left in manage. 

ment of ono member of family after disruption of 
joint status of Hindu family — Limitation _ ... 

(x) Suit for actual possession of share by partition — Limi- 

tation 

(xi) Suit for declaration of right to joint family property 

and for injunction— Whethor one for sharo in joint 
family property 

(xii) Suit for partition by hotr of tenant-in-common against 

lioir of another tenant-in-common — Limitation 

(xiu) Suit for recovery of maintenance or arrears thereof by 

mombor of Malabar tarwad — Limitation 

(xiv) Suit for undivided joint family property whero there 

has boon only partial partition — Limitation 
(xv) Suit to enforce a right to sharo— Meaning of • ... 


A 127 N 4 
A 127 N 4 

A 127 N 4 

A 127 N 4 

A 127 N 4 

A 127 N 4 


A 127 N 3 
A 127 N S 
A 127 N 16 


A 127 N 3 
A 127 N 8 
A 127 N 15 
A 127 N 4 


A 127 N 17 
A 127 N 14 

A 127 N 2 

A 127 N 12 

A 127 N 11 
f- A 127 N 2 
A 127 N 4 
A 127 N 4 

A 127 N 4 
A 127 N 4 


A 127 N 6 

A 127 N 13 


A 127 N 13 

A 127 N 6 

A 127 N 13 

A 127 N G 
A 127 N 13 
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Joint family— Joint family property— Suit for share by person excluded from 

— ( Contd ) 

(\vi) Suit whore thcro was division of status ovon with 
refcrenco to properties which wero not divided by 
metes and bounds — Limitation ... ... A 127 N 6 

Joint Hindu family 

(a) Interest of member — Purchaser at execution sale 

(i) Nature of right acquired by such purchaser ... A 180 N 2 

(n) Purchaser, whether can apply for delivery of possession. A 180 N 2 

(b) Manager of — Alienation of coparcenary property by — Suit 

for setting aside, by minor mombor of family — Limitation . A 44 N 5 

- J oint status 

(a) Severance of — Burden of proof as to ... ... A 127 N 6 

(b) Sevcranco of 

(i) By conversion of coparcener to alien faith ... A 127 N 9 

(u) IIow effected ... ... • ... ... A 127 N 6 

— — Manager of — Suit against, by member for accounts — Limitation ... A 120 N 15 
-—Member of 

(a) Married daughter, whether member of joint family ... A 127 N 3 

(b) Member of Burman Buddhist family who marries, whether 

remains member of joint family . . ... ... A 127 N 3 

Partition of — Suit for declaration that property in possession of 

father is partiblo after his death — Limitation, ... s ... A 120 N 31 

Presumption as to possessing joint property, whether applies ... A 127 N 5 

Joint promisees 

Suit on joint right of action — Necessary parties ... ... S 22 N 23 

Joint promisors 

Suit for debt — Necessary parties ... ... ... S 22 N 23 

Judgment 

Date of — What is * ... ... .., . . A 153 N 3 

(a) Where judgment is pronounced in absenco of parties or their 
counsels on date of which no notice has been, given to 
them ... ... . > ... ; A 153 N 3; A 156 N 5 

Enforcement of — What is ... ... . ... , A 183 N 4 

Executable judgment — Suit upon — Maintainability ... ! ... ' A 122 N 1 

Foreign judgment — Sec Under : Foreign judgment. 1 

Letters Fatont 

(a) Whether equivalent to decrco within Art 151... ... A 151 N 3 

(b) Whether equivalent to ordor within Art. 151 ... ... A 151 N 3 

Meaning of ... ... ... ... ... A 122 N 3 

Review of 

(a) And amendment of judgment — Distinction between — Effects 

of ... ... ... -■ ■ ... ... A 152 N 5 

.* 3 ... ... A 162 N 2 

limitation — Effect of, 

on court-fee chargeable ... ... ... A 173 N G 

(li) Application time-barred — Payment of court- fee, whe- 
ther enables party to apply for review beyond period 
of limitation ... ... ... ... A 373 N 6 

(ill) Art. 173 and Arts. 161 and 162, distinguished ... A 173 N 2 
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Judgment— Review of— Application for— (ConfcU 

(iv) Court-foo on — And limitation ... ... A 173 N G 

(v) Dato of decroo — Amondmont. of docrco — Effect of ... A 173 N 5 

(vi) Limitation — Starting point ... ... A 173; A 173 N 5 

(vn) Time, whether can bo extended by virtue of S. 5, Limi- 
tation Act ... ... ... ... A 173 N 5 

(d) Effect of ... ... ... ... „ ... A 152 N & 

(o) Judgmont of High Court — See : High Court — Judgment of 
(f) Judgmont of Small Causo Court — See : Court — Court of 
Small Causes — Judgmont of 

Revivor of — -What constitutes ... ... ... A 183 N 10 


Suit on 

(a) Against whom maintainable 

(b) Decroo for money payablo by instalments — Limitation- 

Starting point ... 

(c) If maintainable, whether remedy by oxecutian is available 

not — English law 

(<1) Judgmont obtained in British India — Limitation : A 122; A 122 N 1 

(o) Plaintiff obtaining decroo for roonoy — Rofusal of execution 
against family property of judgmont-dobtor in the bands of 
lus son — Subsequent suit by decree- holdor against sons of 
judgment-debtor on their pious obligation to pay the decroo 
against their father — Suit, whotbor ono on judgment 
(0 Recognizance — Limitation — Starting point 
(g) Starting point 
— — What i9 

(a) Arbitration awaid which is not filed into Court or incorpo. 

ratod in decree of Court, whether judgment within Art 122: 

(b) Garnishoo order ahsoluto, whotbor judgmont within Art 122: 

(c) Order of High Court passod in oxorciso of its insolvency 

jurisdiction, whothor judgment within Art. 122 

(d) Rocognizanco, whether judgment within Art. 122 
(o) Report of Commissioner in prior suit for dissolution and 

accounts of partnership acccptod by tho Court in awarding 
profits to ono of the partners, whether judgment within 
Art 122 

(t) Solonamah filed in Court and accepted by it but no docreo 
drawn up with usual provision for execution, whether judg- 
ment within Art. 122 ... ... 

(g) Statement and reasons given by Judgo as grounds of his 
decisions, whether judgmont 
Judgment-debtor 
Application by 

(a) Complaining delivery of property in excess of what has boon 

decreed or sold — Limitation ... ... ••• V M 3 

(b) Undor O. 21, R. 2, (2) Civil P. 0— Limitation ... A 171; A it * 

Death of, whotbor gives fresh starting point for appeal from decree ». jq 

by legal representative ... ... ... ••• ‘ ° A 

Judgment- debtor out of possession of property sold — Illustrative 
cases ... ... ... ... ... A 

Legal representative of— Appeal by, from decree to nigh Court— ,. jq 

Limitation — Starting point ... ... J 


A 122 N 2 
A 122 N 7 
A 122 N 1 


A 122 N 1 
A 322 N 7 
A 122 N 7 


A 122 N 3 
A 122 N 3 

A 122 N 8 

A 122 N 5 


A 122 N 3 

A 122 N 3 
A 322 N 3 

A 105 H 3 
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Judgment-debtor — (Gontd ) 

- — -Meaning of 

(a) Person claiming through judgment-debtor, whothor judg- 

ment-debtor ... ... ... ... A 174 N 4 

(b) Transferee of equity of redemption in property in suit from 

judgment-debtor, whether judgment-debtor . . A 174 N 4 

Suit by, against decree-holder for compensation for failure to cer- 
tify pay ment inado out of Court — Limitation — Starting point : A 115 N G 
Surety for 

(a) Whether can plead uncertified adjustment made by him ... A 174 N 4 

(b) Whether can plead uncertified payment made by him . . A 174 N 4 

Jurisdiction 

Original jurisdiction of High Court — See under : High Court 

Original jurisdiction of Judicial Commissioner’s Court of Sind, basis 

of ... ... ... ... A 162 N 4 

- — —Proceeding instituted after prescribed period of limitation — Court, 

if deprived of jurisdiction to try ... ... ... S 3 N 37 

Labourer 

Meaning of ... ... ... ... ... A 7 N 4 

Laches 

Doctrine of, as distinguished from doctrine of limitation ... Preamble N 5 

Lakhiraj grants 

Assessment of — Right of Government — Whether extinguished by 

bar of limitation ... ... ... ... A 149 N 8 

Resumption of — Right of Government — Whether extinguished 

by bar of limitation ... .. ... A 149 N 8 

Land 

Acquired by Government — Compensation for — Suit for : See under 

Compensation 

— —Definition of ... ... ... ... ... A 125 N 12 

Resumption of 

(a) If resumable where grant of land making grantee exempt 

from Government revenuo U void under law A 130 N 3 

(b) Right of, when arises, in case of land granted to defendant 

for life ... . ... . A 130 N 3 

(c) Suit for 

(i) In caso of land granted for personal services — Limita- 
tion — Starting point . . .. ... A 130 N 3 

(n) In case of lands granted for service — Limitation — 

Starting point ... ... ... ... A 130 N 3 

(in) In case of rent-free land for particular purpose — 

Limitation — Starting point ... ... A 130 N 3 

(iv) Limitation— Starting point .. ... A 130 N 3 

Land Acquisition Act 

Section 11 and 12 — Provisions of, as to award of compensation for 

land acquired . ... ... ... A 17 N 1 

Section 18 

(a) Application under — Time taken to obtain copy of Collector’s 

order — Whether can be excluded in computing limitation S 12 N 5 

(b) Proceedings under — Legal disability, extension on gTound of 

—If available . . ... ... S 6 N 20 F N 2 
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Land Acquisition Act — (Contd.) 

Section 54 — Appeal under — Appeal to High Court — Limitation : 

Whether special law within the meaning of S. 29 

Land Acquisition (Mines) Act 

Compensation under — Recovery of — Suit against Government — 

Limitation 

Landlord — See also Landlord and tenant. * 

Definition of, within Art. 139 

Ground landlord — Dues payable to, on occasion of marriages — 

Whether rent 

Share of produce to be given to — Whether rent 

Suit against, by tenant who has acquired under S. 28, Limitation 

Act, title to property — Limitation ... ... ... 

Suit by 

(a) Against alienee from tenant for possession on ground of 

forfeiture incutred by alienation — Limitation ... 

(b) Against moitgagor where usufructuary mortgagee leases back 

mortgaged property to mortgagor — Limitation 

(c) Against person entering upon property under invalid lease 

but from whom owner goes on receiving rent — Limitation 
applicable, whether same as applicable to suit by landlord 
lor possession lrom tenant 

(d) Against representative of deceased tenant — Limitation 

(e) Against third person who gets into possession of property 

and claims to hold adversely both to landlord and tenant — 
Limitation 

(f) By principal on termination of lease in favour of agent — 

Limitation 

(g) By successor of limited holder — Limitation applicable, whe- 

ther same as applicable to suit by landlord for recovery 
from tenant 

(h) For possession against third party who ha9 dispossessed 

tenant — Limitation ... . ... ... 

(i) For recovery of possession from tenant — Limitation — Appli- 

cability of Arts. 139 and 140 

(j) For removal of trees wrongfully planted by a person — Limi- 

tation ... ... ... 

(k) To recover possession from tenant 

(i) Art. 139 and Art. 144 distinguished 
(n) Essentials of applicability of Art. 139 ... 

(ni) Limitation — Starting point ... 

(tv) On determination of tenancy 

(a) Art. 139 and Special or Local Act ... 

(&) Burden of proof 

(c) By whom maintainable 

(d) Defendant, whether can plead in the alternative 
both tenancy and bar of limitation 

(e) When the tenancy is determined- — Illustrative 

cases 

(/) Where there is renewal df tenancy — Limitation 
—Starting point ... ... ••• 


A 15G N 3 
S 29 N 0 


A 110N 2 
A 110 N 2 


A 139 N 4b 


A 140 N 5 
A 139 N 4 

A 139 N 4a 
A 140 N 5 
A 140 N 5 


A 120 N K> 
A 139, A 139 N 2 
... A 139 N 2 
A 139 N 2 
A 139 N 2 

. A 139 N 1^ 
A 139 N 20 

;;; a 139 n ** 


A 139 N 21 
A 139 N 5a 
A 139 N 0 
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Landlord— Suit by— To recover possession from tenant— On determination of 
tenancy — (Contd ) 

(p) Tenants’ right to property is extinguished under 
S. 26 if suit for possession is barred under 
Art. 139 ... ... . ... ... A 139 N 11 

(v) On ground of forfeiture and determination of tenancy 

— Limitation .. ... ... A 143 N 2, A 143 N 4 

(vi) On ground of forfeiture or breach of condition — . 

Art 139 and Art 143 distinguished . . ... A 139 N 3 

(vn) Suit for rent by landlord, whether maintainable if suit 

for possession is barred under Art 139 . . A 139 N ll 

Landlord and tenant 

Adverse possession — See * Adverse possession 

.^—Dispossession of tenant — Dispossession, if can be set up in defence 

to suit for rent ... ... ... ... S 3 N 16 

Landlord under Madras Local Boards Act liable to pay Govern- 
ment cess — Tenant liable to landlord for sums so paid — Suit by 
landlord against tenant for recovery of sums paid as Government 
cess — Limitation ... ... ... ... A 61 N 10 

Mutt, tenant of temple — Same person trustoo for temple and mutt 

— Another person becoming trustee of temple alone — Whether 
gets fresh cause of action for recovery of rent as part of the 
temple property m tho hands of the ox-trustee .. ... S 9 N 12 

Payment of premium by tenant to landlord prohibited by 

Bombay Rent Act — Claim for refund — Limitation ... ... A 120 N 2 

Relationship of 

(a) How arises ... ... .. ... A 110 N 2 

(b) Relationship betweon khot and his tenant, whether one of 

landlord and tenant . . .. ... ... A 139 N 4 

(c) Tenant entering on property in void lease— Owner receiving 

rent from tenant — Relationship of landlord and tenant, 

whether created between parties . . A 139 N 18 

(d) Whether essential for suit for rent . . . . A 110 N 2 

Right of landlord to assess rent— Whether barred by mere non- 
payment of rent by tenant whero land is not rent-free and 
relationship of landlord and tenant exists ... ... A 130 N 1 

Right to recover possession of land from tenant lost by failure to 

sue for 12 years after termination of lease — Right to recover 
arrears of rent for years within tho 12 years or to recover 

’ ’ ' - . ... S 28 N 6 

• — ■ to landlord, an idiot — Death 

rual of right to sue — Idiocy 
continuing till death — Representative, if entitled to extension of 
time ... . . ... ... ... S 8 Ulus 3 

Suit by landlord 

(a) Against sub-tenant of tenant for ejectmont — Tenant implea- 

ded after period of limitation — Whole suit, if becomes barred. S 22 N 5 

(b) For contribution for payment of Government cess, portion of 

which tenant is bound to contribute — Limitation ... A 120 N 25 

(c) For ejectment — On ground that defendant is tenant-at-will 

— Suit, whether one for correction of entry in record of 
rights ... .. ... . . ... A 120 N 50 

(c l ) For ejectment of trespasser for putting lessee in possession 

— Whether maintainable . ... A 142 & 144 N 86 
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Landlord and tenant — Suit by landlord — (Contd.) 

(d) For possession on allegation that tenancy had determined— 

Dismissal of suit — Subsequent suit for rent — Cause of 

action for suit, if affected by suit for possession ... S 9 N 11 

(e) For recovery of drainage charges payable by tenant under 

Bengal Drainage Act — Limitation ... ... A 116 N 1 

(f) Tenant dispossessed during continuance of lease — Suit by 

landlord for possession against trespasser — Limitation — 

Starting point ... ... ... A 142 &, 144 N 86 

(g) Trespasser already m possession at commencement of lease 

— Suit against trespasser — Landlord is not entitled to fresb 

period of limitation from termination of lease : A 142 & 144 N 86 

Suits betweon — Necessary parties ... ... ... S 22 N 32 

Tenant, if can acquire by prescription any easement against his 

landlord ... ... ... ... ... S 26 N 13 

Tenant, if can acquire easement for benefit of dominant tenement 

in his possession and landlord thus gains prescriptive right .... S 26 N 6 

Land Registration Act 

Whether precludes declaratory suit for rights • ... ... A 14 N 2 

Lease 

Assignment of — Whether contains implied indemnity contract on 

part of assignee to indemnify assignor in respect of covenants in 

lease ... ... ... ... ... A 83 N 8 

Assignor of — Suit by, against assignee on implied promise on 

part of assignee to indemnify assignor in respect of covenants in 

lease — Limitation — Starting point ... ... ... A 83 N o 

By usufructuary mortgagee — Rights of parties ... ... A 110 N o 

Contract of — When held as registered within Art. 116 ... A 110 N o 


Covenant for quiet possession — Lessee not put in possession — 

Covenant for quiet possession, if can be availed of by lessee _ ... 

Failure of lessoe to plant certain trees within the time fixed in the 

contract, whether a continuing breach of the contract ... 

Lessee — Suit against, by lessor to restrain lessee from inter- 
fering with lessor’s right under covenant in lease to enter upon 
land demised and to cut and take away trees — Limitation ... 

Lessor — Whether claimant of lessee ... ... ... 


S 23 N 7 
S 23 N 11 

A 120 N 10 
A 47 N 4 


Lessor’s failure to deliver possession at commencement of term — 

Whether a continuing breach of covenant for quiet possession ... 

Of immovable property — By revenue authorities for arrears of 

Government revenue — Setting aside — Suit for, against Govern- 
ment — Limitation ... ... ... _ ... 

Of jaghir — Expiry of lease — Lessee collecting rents after oxpiry— 

Suit by lessor to recover from lossee amounts so collected — Limi- 
tation ... ... ... ... ... 

Permanent lease — Whether transferred within Art. 134 

Perpetual lease — Whether alienation 


S23N7 


A 15 


A C2 N 31 
A 134 N 1 
A 125 N 13 


Registered lease deed 

(a) Rent duo under — Suit for — Limitation 

(l>) Suit on — Limitation — Applicability of Art. UGand Art. 110... 

Void lease — Possession under — Nature of ... ••• 

Whether transfer for valuable consideration ... A 

Whethor transferable interest 


A 116 N 8 
A 116 N 1 
A 139 N 18 
134.ABC N 7 
A 139 N 4b 
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Lease — ( ConUl.) 

Zarpc^hgi Iea«e — Leve deed registered — Rent duo under— Suit for 

* — Limitation ... ... ... ... ... A 116 N 8 

Legacy 

- — And share in residue bequeathed — Distinguished, under English 

law ... ... ... .. ... A 123 N 9 

Charged on property — Suit to enforce charge — Limitation ... A 123 N 9 

Meaning of ... ... ... ... ... A 123 N 9 

— — Refund of — Suit for — Under Indian Succession Act, S 360 or 

S. 301 — Limitation .. ... ... A 43, A 43 N 2 

— — Right to sue for, accruing during minoritj — Period within which 

suit should be brought ... ... ... ... S 8 Ulus 1 

* Suit for 

(a) Against administrator — Limitation ... ... A 123 N 2 

(b) Against executor— Limitation ... ... ... A 123 N 2 

(c) Against executor de son tort — Limitation ... ... A 123 N 2 

(d) Against j>erson to whom property has been bequeathed with 

direction to pay certain legacy — Limitation ... ... A 123 N 2 

(e) By heir against person in possession who has taken out letters 

of administration— Limitation ... . ... A 123 N 6 

(f) By heir against person in wrongful possession — Limitation : A 123 N 6 

(g) By legatee against debtor for debt duo to testator given as 

legacy — Whether one for legacy ... ... A 123 N 9 

(h) For annuity granted by testator — Limitation ... ... A 123 N 9 

' ’ ’ 1 ’ 1 4 ‘ * 1 1 1 T Nation ... A 123 N 9 

estate — 

... A 123 N 3 

. . A 123 N 9 

‘ estate of 

deceased person ... ... ... ... A 123 N 3 

(m) Limitation — Starting point ... A G2 N 16, A 123, A 123 N 11 

(n) Mere direction by testator that executor shall have powers of 

management during minority of legatee, whether postpones 

starting point ... ... ... ... A 123 N 11 

(o) Part payment of legacy by person liable to pay legacy, who- 

tber gives fresh period of limitation . . ... A 123 N 12 

(p) Payment of interest as such on legacy by person liable to 

pay legacy, whether starts fresh period of limitation ... A 123 N 12 

(q) Time, whether extended by virtue of S. 6, Limitation Act ... A 123 N 13 
(t) Time, whether extended by virtue of B C, Limitation Act, in 

case of minor heir of deceased person who dies without 

claiming Ins share in estate ... ... ... A 123 N 13 

(s) “When legacy becomes payable” — Legacy, when becomes 

payable . ... ... ... ... A 123 N 11 

(t) When legacy is payable annually ... ... ... A 123 N 11 

(u) Whether must be against some person legally charged with 

duty of paying legacy for applicability of Art. 123 ... A. 123 N 2 

To minor— When deliverable ... ... ... A 123 N 13 

—What is — -Residuary share in property bequeathed, whether legacy: A 123 N 9 

When becomes payable ... ... ... ... A 123 N 11 

Legal disability 

. See also Minority, Insanity, Idiocy. 


Lim. 182 
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Legal disability — (Contd.) 

. Absence of person capable of suing — Distinction between cases 

where plaintiff is under legal disability and cases where there is 
no person capable of suing ... 

Cessation of — Extension after — Date on which disability ceases, if 

to bo excluded ... ... ... ... ... 

- Cessation of — Extension of time after — Limit of ... 


Collection of individuals — Timo when last of tho persons under 

disability ceasing to bo so — Whether timo when disability of per- 
sons entitled to sue comes to end ... ... ... 

- — Compotoncy to auo at commencement of limitation — Reversioner 
under Punjab Customary Law not competent to sue at tho time 
of commencement of limitation — Extension of timo on ground 
of disability, if available ... ... ... ... 

Doath of person under 

(a) Doath after cessation of disability but boforo expiry of 

extended period — Legal representative, if gets fresh start 

of limitation from doath of his prodocessor ... 

(b) Death boforo cessation of disability — Legal representative, 

when gets fresh start of limitation 

Disability and inability — Distinction botwoon ... 

Disability arising after limitation has begun to run — Disability 

existing at timo from which fresh period of limitation is to bo 
computed undor S. 19 — Extension of poriod of limitation > ... 

Disability at timo of accrual of right — Roversioner succeeding to 

cstato after Hindu widow — Disability at timo of so succeeding — 
Extension of timo, if available ... ... ... 

. Disability of ono of sovoral plaintiffs or applicants 

(a) AU persons jointly entitled to sue under disability — Exten. 

sion of timo, if available ... ... ... 

(b) Cnpacity to give discharge on behalf of all 

(i) Ono joint administrator, if can give discharge on behalf 

of all ... ... ... ... 

(ii) Ono joint trustee, if can give discharge on behalf of all: 

(iii) Ono of sovoral oxecutors, if can give discharge on 


^ bohalf of nil 


S6N3 

S 6 N 31 
S6N31 

S6N7 

S 6 N IS 

SON 42 

SGN42 
SON 4 

SON 3 

S G N 19 

S7N3 

S 7 N 2G 
S 7 N 25 

S 7 N 2G 
S 7 N 24 


(c) Capacity to give discharge on behalf of all within S. 7 

(i) Persons aggrieved by tho samo tortious act — Ono of 

them, if can give discharge on behalf of all 

(ii) Whether one co-mortgagee can give discharge on behalf 

of all 

(iii) Whothcr ono joint creditor can givo discharge on behalf 

of all ... ... _ ... _ 

(iv) Whothor ono of soveral co-lioire can givo discharge on 

Itchalf of all ... ... < ... 

(d) Co-heirs, whether persons jointly entitled to sue within 

S 7 ... ... ... ... , — 

(c) Dayahhaga family, members of — Limitation, when begins to 
run against all — Ono member, jf can give discharge in regard 
to causes of action accruing in favour of members of tho 
family ... ... 


S 7N27 

S 7 N 23 
S 7 N 22 
S 7 N 23 
S 7 N 21 

S 7 N 23 
S 7 N 20 
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Legal disability— Disability of one of several plaintiffs or applicants- 

({) Disability, if should exist at tho timo from which limitation 
is to be reckoned 

' * * . • . . - .holdeis — Effect of... 

. , ■ ■ rat his concurrence — 

Vij Discharge not capabio 01 being given without his con- 
currenco 

iii 


. . . >es 

(l) Extension of time on ground of — Test to determine if exten- 
sion available 

(m) "Is under any disability” in S 7 — Meaning of... 

(n) Joint creditors, whether persons jointly entitled to sue 

within S. 7 

(o) Joint trustees, if jointly entitled to sue within the meaning 

ofS 7 ... 

(p) Jointly entitled 

(i) Matter giving separate rights to persons to sue for the 

same relief — Persons, if jointly entitled 

(ii) Meaning of 

(iii) Substantive right of the parties, if should be joint for 

extension of time 

(q) Lit •' ' 

per- 

(а) Competency of one joint decreo-holder to give 

discharge on behalf of all — Effect of 

(б) ‘Give discharge,’ meaning of 

(c) Such discharge, when can be given 
(n) Discharge not capable of being given without con- 
currence oE person under disability — One of several 
plaintiffs under disability — Effect of 

(iii) ‘Give discharge,’ meaning of... 

(iv) Guardian, joint decree-holder with minor — Capacity to 

give discharge ... 

(v) Kainavan and adult male members of tarwad, if can 

give discharge in respect of causes of action accru. 
ing in favour of the whole tarwad 
(yi) llahomedan co-heirs — Decree passed jointly in favour 
of all co-heirs — One, if can give discharge on behalf 
of all 

(r) Limitation, whe ” — * * — - f “ — “” T ’- - 

no such chseba 

(s) More than one c 

■ — Extension oi time, u available ... 

(t) Partners, whether persons jointly entitled to sue within S. 7: 

(u) Persons aggrieved by the same tortious act — Whether per- 

sons jointly entitled to sue within S. 7 

(v) Provisions as to — Applicability to applications for execution: 


■(Contcl .) 

S7N 7 
S 7 N 6 

S 7 


S7N 1 
S 7 
S7 N 23 

S 7 N 22 
S 7 N 22 

S7N2 
S 7 N 7 

S7 N 22 

S7N25 


S7N4 

S7N4 

S7N4 


S 7N8 

S7N 15 
S7N9 
S 7 N 10 


S 7 N 14 
S 7 N 17 

S 7N 15 


S 7 N 21 


S 7N 15 

S 7N 11 

S 7 N 3 
S7N24 

S7N28 

S7N5 
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Legal disability — Disability of one of several plaintiffs or applicants— (Contd.) 
(w) Provisions as to 

(i) Applicability to cases ip which substantive right is not 
joint but cause of action is joint 


position of tenants-in- 

common ... ... ... _ ... 

(x) Right to sue vested jointly in minor and adult — Capacity to 

give discharge — Adult, if can give discharge without con- 
currence of minor’s guardian ... ... # ... 

(y) Suit by Hindu reversioner challenging alienation by widow 

— Limitation, when begins to run 

(z) Suit by Hindu reversioners challenging alienation or adop- 

tion by widow ... 

(z l ) Suit by wards constituting members of .Hindu joint family 
to set aside alienation by guardian — Limitation .«« 

(z 2 ) Suit to set aside collateral’s alienation by reversioner under 
Punjab Customary Law — Limitation, when bogins to run... 
(z 8 ) Tenants-in-common — Suit by, for mesne profits — Tenants- 
in-common, whether persons jointly entitled 'to sue for 
possession within S. 7 

(z 4 ) “Time will not run’’ in S. 7 — Meaning of 
(z 5 ) When ground for extension of time .... . 

——Disability of plaintiff — Defendant’s absence from British India — 
Whether disability or inability within S. 9 
. -Disability or inability to sue in S. 9 

(a) Disability, if confined to minority, insanity and idiocy ... - 

(b) Inability to sue, if includes cases where the inability refers 

to an application 

(c) Meaning of 

(d) Plaintiff, alien, being prevented from suing on account of 

outbreak of war between his mother country and Great 
Britain — Whether disability within S. 9 ... 

Disability subsequently supervening — Whether stops running 

limitation ... ... ... ... ••• 

Disability to sue or apply arising from circumstances Other than 

order of Court — Whether amounts to stay by injunction or order 
within S. 15 ... 

Disability to sue or apply arising from existence oj agreement 

between parties that suit or execution should not be instituted or 
proceeded with — Whether amounts to stay by injunction or order 
within S. 15 ... ... ... ... 

Double or successive disabilities — Effect of ... 

Effect of, on limitation — Whether proceeding must bo filed within 

three years of cessation of disability in all casos 
-Evidence as to ... ... ... 


. ■ . • make an application” 

in S G— Meaning of ... ... 

—Extension of time 

(a) Conditions under which extension can l>o given 
00 Disability, when should exist ... ’ •*» *. *** 


! °f 


S7N4 
S7N4 
S 7 N 4 


S 7 N 21a 
S6N17 
S7N19 
S 7 N 21b 


S7N27 

S7N13 

S7N13 

S 9 N 3, 4 

SON 4 

S9N4 
S 9 N 4 

SON 4 
S 9 N 3 

S 15 N G 


S 15 N 7 
S6C12 

S8 N 4 
S G N 29 

S G N G 

S6NB 

SGN2 
SGN ( 



General Index 


2901 


Legal disability — (ContdJ 
extension of time on ground of 

(a) Alienation of joint family property 

(i) Pre-existing coparcener dying — After-born coparcener, 

if can sue within three years from date on which 
deceased would havo attained majority if ho had 
lived . . ... ... S G N 16 F N 5 

(ii) Suit by coparcener who was minor at timo of aliena. 

tion ... ... ... ... S 6 N 16 

(ni) Suit for possession against alienee by after-born 

coparcener ... ... ... ... S 6 N 16 

(b) Appeal — Extension, if available for ... ... S 6 N 13 

(c) Application for bringing on record legal representatives — 

Extension, if available ... ... ... S 6 N 13 

(d) Application for execution — Application for revival of previous 

execution proceeding struck off for no default of decree- 

holder — Extension, if available .. ... S6N13FN2 

(e) Application for final decree in mortgage suit — Extension, if 

available ... . ... ... S 6 N 13 

(f) Application for leave to appeal — Extension, if available ... S 6 N 13 

(g) Application for personal decree against mortgagor under 

O. 31, R G, Civil P. C. — Extension, if av&ilablo ... S G N 13 

’ * "*■ ‘ snsion, if available ... S 0 N 13 

uit or appeal dismissed for 

S6N13 

(j) Application to file an award — Extension, if available ... S 6 N 13 

(k) Application to set aside ex parte decree — Extension, if 

available ... ... ... ... S 6 N 13 

(l) Causo of action 6ame for person becoming entitled to sue — 

Extension, if available ... . ... S G N 14 

(m) Extension when not available— Ordinary period of limitation 
itself continuing for three or moro years from cessation of 
disability— Extension, if availablo ... ... S8K 4 

(n) Limitation — 'Maximum limit up to which time can bo 

extended ... .. ... ... S 8, S 8 N 4 

(o) Nature of — If available to person deriving right to sue fiorn 

person under disability ... ... ... S 6 N 32 

(p) Period extended, if "period proscribed” for suit or application. S 6 N 41 

(q) Period fixed by Court — If can be extended ... ... S G N 22 

(r) Period fixed by S. 48, Civil P. C. — If can be extended ... S 6 N 21 

(s) Person entitled not under disability but suit or application 

for benefit oE one under disability — Extension, if available S 6 N 8 

(t) Person entitled to sue under disability — Suit for benefit of 

person not under disability — Extension, if available ... S6N 8 

(u) Persons entitled to — ■ Person deriving right to suo from 

person under disability — Extension, if available ... S 6 N 32 

(v) Persons to whom extension available 

(l) Limitation beginning to run against one — Another 
becoming entitled to sue on same cause of action — 

Disability of such person at time of his becoming so 
entitled — If ground for extension ... ... S 6 N 14 

(ii) Persons should be entitled to sue or apply for execu- 

tion at commencement of limitation ... S G N 14 
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Legal disability— Extension of time on ground of— Persons to whom 
available — (Gontd.) 

(iii) Person who becomes entitled to sue or apply subse- 
quent to commencement of limitation 

(w) Privilege, if confined to proceedings instituted after cessation 

of disability 

(x) Pi oceedings for which extension available 

(y) Provisions as to applicability to cases where one of several 

persons is under disability 

(z) Suit by after-born member of Hindu joint family to set aside 

alienation of joint family property 

. (z l ) Suit by member of Hindu joint family challenging alienation 
of joint family property ... 

(z ! ) Suit or proceeding for which limitation is proscribed by 
special or local law — Extension, if available 
(z 3 ) Whether applies to legal persons ... 

(z 1 ) Whether available to unincorporated collection of individuals: 

(z*) Whether can be granted apart from statute on general 
principles of equity ... ... ... 

——Extension of time under 

(a) Cause of action different — Distinct cause of action accruing 

to person entitled to sue — Extension, if available 

(b) Period of limitation prescribed by the Civil Procedure Code 

— Extension, if available 

Fresh start of limitation in favour of person deriving right to sue 

from another — Disability, if ground for extension of time 

Hindu idol — If a perpetual minor for purposes of limitation 

■ Incapacity to sue — Distinction betweon ... ... 

- — .Insanity — Extension on ground of — Insanity of decroe-holder after 
passing of decree— Right to extension of time 
— — Ivinds of 

(a) Affording ground for extension — Married women, state of 
boing 

Logal representative, disability of 

(a) Death of person originally entitled to sue after cessation of 

disability — Disability of logal representative at timo of death 
— If ground for extending timo in his favour ... 

(b) Death of person under disability bolero cessation of disability 

— Legal representative under disability at timo of death — 
Whether entitled to compute limitation from cessation of 
his disability 

Limitation, postponement of 

(a) Person entering into jiossossion in assertion of titlo hostile to 

that of person nndor disability — Limitation, if postponed 
till cessation of disability 

(b) Right to suo accruing to person under disability in respect of 

property — .Transfer of proporty — Limitation against nssigneo, 
when commences ... ... ... •«* 

-Meaning of ... ... ... ... S G N 3, 23, £ 

(a) Abscnco of defendant from British India, whether plaintiff* 

disability or inability to sue ... ... •< 

(b) Distinction botweon legal disability and incapacity to sue ., 

(c) Married women, if persons under disability 


extension 


S G N 33 
SGN13 

S6N8 

SGN1G 

S G N 16 

SGN20 

SGNG 

S6N7 

SGN20 

S 6 N 14 
SGN20 
SON H 

S G N 30 
SGN3 

S G N 15 
SGN2 

S G N 23 


S G N 44 

S G N 41 

S G N 32 

SON 32 
>j t 27, 23 

S 13 K 2 

SGN3 

S G N 1 
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Legal disability— Meaning of — (Confd ) 

(d) Ferson under legal disability — Whether person incapable of 

instituting a suit within S. 17 ... ... ... S 6 N 3 

Minority — Minority of Hindu reversioner, if ground for extending 

limitation for suit by him challenging alienation or adoption by 
widow ... ... ... ... ... S G N 17 

■ M inority, lunacy and idiocy, whether the only grounds on which 

time can be extended ... ... ... ... S 6 N 23 

Onus of proof as to ... ... ... ... S 6 N 29 

Person under 

(a) Administrator, appointment of, to estate of — Effect ... S G N 3, 37 

(b) Disability continuing up to death of person — Effect ... S 6, S G N 1 

(c) Guardian, existence of — Effect — Extension of time, if not 

available ... ... ... ... ... S G N 35 

(d) Limitation, running ol, against — It prevented ... ... SON 32 

(e) Representative of 

' ' ~ ' ... ... S 6; S 6 N 1 

... SG.S6N1 

(O' ■ 

lt| extension ot limitation— Proceeding for which exten- 
sion available ... ... ... ... S 6 N 1 

(u) Extension ol limitation, when available — Point ol time 

at which disability should exist ... ... S6N1 

(lii) Limitation ... ... ... ... S 6 

(iv) Scope of provisions as to ... ... ... S6N2 

(v) Simultaneous disabilities, effect ... ... S6N1 

(vi) Successive disabilities, effect ... ... S6N1 

(g) Proceeding instituted by guardian during continuance of 

disability— Right to extension, if lost ... .. S G N 35 

—Plaintiff under disability at time of acknowledgment— Whether 

entitled to ben efit of S. G also .. ... ... S 19 N 37 

Pleadings 

(a) Plaint, if should show ground on which exemption is claimed S 6 N 29 

(b) Reliance on saving provisions somehow oppaient on face of 

plaint — Sufficiency of . . ... ... S G N 29 

Provisions as to 

(a) Proceedings to w hich tboy apply 

(0 Applicability to applications — Retrospective effect of 

S. G ... ... ... ... S6N4 

(ii) Extension of time on ground of — If applies to all appli- 
cations ... ... ... ... S G N 4 

(b) Whether apply to suits for pre-emption ... S 8, S 8 N 2, 3 

Right to sue accruing to estate of deceased person — Absence of 

person entitled to institute suit in respect of right to sue — Limi- 
tation, when begins to run . . ... ... ... S 6 N 3 

Several persons entitled to sue on a cause of action — One entitled 

to special privilege of extension on ground of disability— Effect on 

others ... ... ... ... ... S 6 N 16 

Subsequent disability— -Whether stops limitation where once time 

has begun to run ... ... ... ... S 9 

.Supervening disability 

(a) Alienation by Hindu grandfather — Suit by giandson to set 
aside — Minority of grandson, if ground foi extension of 
time ... ... ... ... 6 6N15FN1 
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Legal disability — Supervening disability — (Gontd.) 

(b) Disability, if should exist at the time from which period of 

limitation is to.be reckoned ... ... ... SON 15 

(c) Insanity of decree-holder after decree passed — Right to 

extension of time ... ... ... ... S 6 N 15 

(d) Reversioner — Limitation beginning to run against reversioner 

who subsequently becomes entitled to sue — Disability of, at 
the time of his becoming entitled to sue — Whether ground 
for oxtonsion of time ... ... S G N 17 


Legal injury 

Act of defendant itself constituting legal injury — S. 24 does not 

apply 

• One person throwing sulphuric acid on the face of another — Latter 

losing his eyes after some time— Act of former constituting legal 
injury — 8. 24 does not apply 

S. 24 applies only where act of defendant does not of itself constitute 

a legal injury ... ... ... ... 

Legal practitioner 

Negligence of, when actionable 

Legal Practitioners Act 

S. 28— Promissory note unenforceable under— Suit on original 

cause of action — Promissory note, if can be used as acknowledg- 
rnent 

Legal process 

What is ... .. ... ... ... 

Legal representative 

Addition as jiarty of — Application for 

(a) One representative applying within time— Another, whether 

can bo brought on record afterwards ... > ... 

(b) Two rival claimants seeking to bo brought on record— Limi- 

tation — Starting point 
Application by 

(a) For sotting aside dismissal for default of deceased plaintiff's 

appcaranco — Limitation — Starting point 

(b) To sot aside ex parte decree against legal representative of 

defendant — Limitation ... ... ... 

Application for substitution of — S. 22, if applies 

Bringing on record of — Application for 

(a) Application to bring on record legal, representative of 

deceased against whom dccrco of Privy Council is passed 
after death — Limitation 

(b) Application to bring on record legal representatives of 

deceased jwrson who was not defendant or resjiondcnt on 
date of death — Limitation ... ••• 

Causo of action accruing to ostato of doceased person-Lcgal 

representative alien epemy — When beeptnes capable of institu- 
ting suit 

- Meaning qf ... ... ... SON 43; A 170 N 

- — '—Of deceased agent — Suit against 

(a) By principal for accounts duo from deceased agent— Main- 

tainability — Limitation ... . ... . 

(b) Tor neglect or mUconduct of agent— Maintainability. 


S24N1 

S24N 1 
S24N 1 
A 90 N 2 

S 19 N 64 
A 29 N 4 

A 176 N 7 
A 17G N 7 

A 163 N 4 

A 1G1 N 4 
S 22 N 3 


A 181 N 13 
A 181 N 13 


S 17 N 8 

3; A 177 S 6 


A 69 N *9 

A 90 N 5 
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Legal representative— (ConUl.) 

■Of deceased appellant — Addition as party of — Application for 

(a) Absence of such application — Abatement of appeal — Legal 

representative, whether can apply to set aside abatement... A 17G N 6 

(b) Application after expiry of limitation — Whether can bo 

treated as application for setting aside abatement ... A 176 N 6 

(c) Application for substitution in appeal against order in exe- 

cution — Limitation ... ... ... ... A 176 N 2 

(d) Application for substitution not made in course of appeal — 

Limitation ... ... ... ... A 176 N 2 

(0) Application made in execution proceedings — Limitation ... A 176 N 2 

(0 Limitation — Starting point ... A 176, A 176 N 2, A 176 N 5 

(g) Onus of proof ... ... ... ... A 176 N 4 

(h) Provision for ... ... ... . . A 176 N 2 

(1) Time, whether extended by virtue of S. 0, Limitation Act ... A 176 N 6 

(j) Time, whether extended by virtue of S. C, Limitation Act ... A 176 N 6 

'• ' . . A 176 N 2 

1 ior default . A 176 N 2 
... A 176 N 2 

(n) Where deceased is asscssee in proceedings under Income-tax 

Act, S GG (2) — Limitation ... ... ... A 176 N 2 

Of deceased defendant — Addition as party of — Application for 

(a) Absence of such application where defendant dies after preli- 

rainary but before final decree, whether causes abatement 1 A 177 N 5 

(b) Court, whether can extend time ... ... ... A 177 N 7 

(c) Failure of application — Abatement — Application to set aside 

— Court whether can extend time . . ... A 177 N 7 

(d) In appeal against orders in execution— Limitation ... A 177 N 4 

(e) In application for leave to appeal to Privy Council . . A 177 N 2 

(f) In application for leave to sue in forma pauperis— Limita- 

tion ... ... ... ... ... A 177 N 2 

' .. ... A 177 N 3 

A 177, A 177 N 2 
ether can be treated as 

one to set aside abatement ... . . ... A 177 N 7 

(j) One of pint representatives of deceased brought on record in 

time — Bringing other representatives on record after limi- 
tation — Whether barred . . ... ... A 177 N 7 

(k) Provision for . ... ... ... A 177 N 2 

(l) Time, whether extended by virtue of 8 5, Limitation Act ... A 177 N 7 

(m) Time, whether can bo extended by virtue of S. G, Limitation 

Act . . . . . ... ... A 177 N 7 

(n) Wbero defendant dies after decree — Limitation ... A 177 N 2 

(o) Where defendant is dead before institution of suit but 

whose name appears as defendant in suit . . ... A 177 N 5 

.Of deceased depositary — Suit against, for moveable property depo- 
sited with deceased — Limitation ... . . A 145 N 5 

. — -Of deceased judgment-debtor — See Judgment-debtor — Legal 
representative of 

-Of deceased plaintiff — Addition as party of — Application for 

(a) Absence of application 

(i) Abatement of suit — Legal representative, whether can 
apply to set aside abatement ... 


A 176 N 6 
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Legal representative— Of deceased plaintiff, addition as party of, application 
for — Absence of application— (Contd.) 

(ii) Where plaintiff dies after preliminary but before final 

decree — Whether causes abatement ... ... A 177 N 5 

(b) Application after expiry of limitation — Whethor can be 

1 ‘ ’ ’* '* sotting aside abatement ... A 176 N G 

A 17G; A 176 N 2; A 176 N 5 


ngs — Limitation 

(e) Not made in course of suit — Limitation 

(f) One representative applying within time — Another if can be 

brought on record afterwards 

(g) Onus of proof 

(h) Provision for 

(i) Time, whether extended by virtue of S. 5, Limitation Act: 

(j) Where deceased is an assessee in proceeding under Income- 

tax Act, S. GG, sub-s. 2 — Limitation ... ... 

(k) Where deceased is applicant for leave to appeal — Limitation: 

(l) Wheie plaintiff dies after decree — Limitation 

(m) Where there are two rival claimants seeking to be brought 
on record— Limitation— Starting point 
- Of deceased pawnee — Suit against,- for moveable property pawned 
with deceased — Limitation 

01 doceased principal — Suit by, against agent ior accounts due to 

deceased— Limitation 

—Of deceased respondent — Addition as party of — Application for 

(a) Court, whether can extend time ... 

(b) Failure of application — Abatement — Application to set aside 

abatement— Limitation— Court, whether can extend time 


A 176 N 2 
A 17G N 2 

A 17G N 7 

A 17G N 4 

A 176 N 2 
A 17G N G 

A 17G N 2 
A 17G N 2 
A 17G N 2 

A 17G N 7 

A 145 N 5 

A 89 N 11 

A 177 N 7 

A 177 N 7 
A 177 N 4 
A 177 N 2 


I . -is — Limi- 

tation 

(f) In application under Companies Act for balance of contribu. 

tion — Limitation ... ... ... 

(g) In execution proceedings — Limitation ... 

(h) In second appeal — Limitation ... ... ••• \* v 

(9 Limitaton A 177; A ffl N 

(j) Made alter expiry ol limitation — Whether can ho treated 

one to set aside abatement ... ... 

(k) One of joint representatives of deceased brought on lccord in 

timo — Bringing other representatives on record after limi- 
tation — Whether barred 

(l) Provision for 

(m) Timo, whotlior extended by virtuo of S. 5, Limitation Act : 

(n) Time, whether can be extended by virtuo of S. G, Limitation 

Act ... ... ... ... *•• 

(o) Where respondent is dead liefore institution of appeal but 

"hose name appears as respondent in appeal 
——Proceedings by — Cause of action accruing to estate of deceased 
person — Limitation ... ... ... ••• 

— — Suit agajnst, under Legal Representatives' Suits Act 

(a) Limitation ... ... 

(b) Provision of ... ... «. 


A 177 N 2 

A 177 N 2 
A 177 N 3 

A 177 N 2 


A 177 N 7 

A 177 N 7 
A 177 N 2 
A 177 N • 

A 177 N 7 

A 177 N 2 

SG S3 

A 35 

..;*X 33 to 35 S 1 
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Legal representative— (Conttl.) 

Suit by 

(a) Capacity to instituto suit necessary for starting of limitation 

when causo of action accrues to cstato of deceased person S 17 N 8 

(b) Capacity to sue or bo sued on behalf of estate, meaning of S 17 N 8 

(e) r ;• - 

(n) Limitation 

(d) For wrong committed during lifetime of deceased peison — 

Limitation 

Whether can continue application to set aside ex parte deciee made 

by deceased defendant 

Who is — Transferee of property infer tiro*, if legal represen tatne’ 

Legal Bepresentatives’ Saits Act 

Section 1 and Succession Act, S. 306 compared 

Suit under — Limitation . . . ... 

Legatee 

Female as — Suit for estate of, b> reversioner— Limitation . . A 141 N 10 

Suit by, for possession of property alionated by executor — Limita- 
tion ... ... ... . . . . A 91 N 12 

Lessee 

—Order against lessee — Wbother binding on lessor ... ... A 47 N 4 

Bepairs of tank by lessee for his benoGt — Other lessee incidentally 

bcneGted — Suit for contribution— Limitation ... A 120 N 25 

Lessor 

ProGts received by — Suit for, by lessee dispossessed by lossor — 

Limitation ... . ... . . . . A 109 N 7 

- Suit by 

(a) Against lesseo for breach of contract for not paying portion 

of rent to superior landlord or creditor of lessor — Limitation A 115 N 3 

(b) For value of trees cut down by lossee 

(l) Breach of contract not to cut trees, whether essential 

for suit within Art. 108 ... ... ... A 103 N 1 

(n) Claim of landlord undor Malabar Law that value of 

trees cut down by kanovi tenant should be debited 
against tenant's claim for improvement . A 108 N 1 

(m) Limitation — Starting point . . A 109, A 10S N 2 

(iv) Suit by landlord for compensation for removal of trees 
cut where tenant is entitled to cut trees but not to 
remove them ... ... ... ... A 10S N 1 

Letters of administration 
Grant of 

' ' . ... S 6 N 3 

bile administration con- 
tinues ... ... ... ... SONS 

(ii) Suit for recovery of debt — Running of time for suit, if 

suspended while administration continues ... S 9 

(c) Whether determination of right of inheritance ... A 124 N 10 


S 17 N 8 
S 17 

A 20 

A 164 N 4 
S 6 N 43 

A 20 N 1 
A 20 
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Letters Patent 

Clause 26 — Certificate uuder, of Advocate-General — Limitation : A 162 N 2 

'Judgment’— Oi dor allowing appeal or application to bo filed beyond 

time — If judgment ... ... ... ... „ S 5 N 44 

— — -Rules framed by High Court under — Whether special laws ... S 29 N 6 

Whether constitutes special or local law ... ... S 29 N 6 

Letters Patent Appeals 

•^^Applicability of S. 12 ... ... ... ... S 12 N o 

Delay in filing — Excuse of ... ... ... ... S 5 N 4 

Libel 

—Compensation for — Suit for 

(a) Cause of action — In case of re-publication ... ... A 24 N 1 

(b) Exclusion of plaintiff from civil rights — Limitation ... A 24 N 1 

(c) In lespect of allegation by defendant in written information 

laid before Magistrate that plaintiff is a woman of no charac- 
ter — Limitation • ... • ... ... ... A 24 N 1 

(d) In respect of written statement to polico containing imputa- 

tion of having committed dacoity or other offences against 

plaintiff — Limitation ... ... ... A 24 N 1 

(e) Limitation— Starting point ... ... A 24; A 24 N 1 

(f) Several plaintiffs instituting suit within prescribed -period — 

Subsequent amendment of plaint by striking out names of 1 

all plaintiffs except one — Whether renders suit time-barred: A 24 N 1 

(g) Suit for defamation against police officer submitting report in 

compliance with order of Magistrate — Applicability of Art. 2 

and Art. 24 ... ... ... ... A 24 N 1 

(h) Suit, whether maintainable where there is no publication ... A -1 ^ 1 

License _ „ 

• -Meaning of ' ... ’ ... ... ’ ... ’ ... S 2 Cl 5 N 3 

Licensee 

Profits received by, after period of license — Whether wrongfully „ 

received ... ... ... ... ... A 109 N 2a 


Lien 

Against property — Enforcement of — Suit for — Limitation 


A 80 N 1 


Of Vendor 

(a) Enforcement of — Suit (or — Limitation ... ... 

(b) Vendor leaving with vendee purchase money for payment of 

mortgage — Vendor, if has lien ... ... 


A 133 N 7 
A 132 N 7 


Life-estate 


-Remainderman 

(a) Cause of action necruing in lifetime of last full owner — 

Intervention of life-intorest, if interrupts running of limi- e n « 1(1 
tation ... _ ... ... ... ... 

(b) Suit by, for possession of estate — Remainderman, if gets fresh e q N 10 

causo of action on termination of life-interest ... h J * 


Limitation 

And defence — Limitation, whether lure defence 

-Bar of 

(a) Court’s power to relieve litigant from 


A ICG K 13 
S3 N® 
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Limitation— Bar ot—(Contd.) 

(b) Effect — Defence not barred — Plea of fraud not barred in 

defence, though suit for relief on ground of fraud may be 
time-barred ... ... ... ... A 95 N 18 

(c) Exemption from 

(i) Drawing out funds standiug to credit of suit directed 
to Iw paid to a party, whether exempt from bar of 
limitation ... ... ... A 181 N 2 F N 4 

(n) Suit against executor, whether and when exempt from 

ba r of limitation ... ... .. A 123 N 8 


— -Cause of action 

(a) Accruing in favour of one person — Another thereafter becom- 

ing entitled to sue on samo cause of action — Latter, if 
entitled to fresh period of limitation from the time ho 
becomes so entitled ... ... ... . ... 

(b) Recurring cause of action — Suit against constructive tiustee, 

based on breach of constructive trust — Every fresh breach 

:3pect of 

. by dif- 

ferent periods of limitation 
(e) When arises — Illustrations 
Cause of action accruing to estate of deceased person 

(a) Administrator, suit by — Limitation cannot begin to run 

before grant of letters of administration 

(b) "Capable of instituting a suit" in S 17 — Meaning of— Pro- 

bate or succession certificate not capable of being obtained 
— Effect of 

(c) Cause of action accruing beforo death of person — R. 17 will 

not apply 

(d) Cause of action arising after coming into oxistenco of legal 

representative— Limitation, if begins to run from time of 
'coming into existence of legal representative ... 

(e) Cause of action existing in favour of or against estate of 

deceased person as a result of death of such person — S 17, 
if applies ... ... ... ... 

(f) Computation of period of limitation 

(g) Death of creditor on day when debt becomes due — Starting 

point of limitation, if postponed 

(h) Deceased person being Hindu, Mahomodan, Buddhist, Sikb, 

Jam or Indian Christian 

(i) Executor, if can institute suit befoie grant of probate • 
(li) Fact that decree cannot bo passed in suit for recovery 
of debt due to estate before grant of succession certi- 
ficate — Whether bars institution of suit . . 

(lii) Suit, if can bo brought on behalf of or against estate 
before grant of letters of administration 

(i) Executor — Suit by or against — Limitation, if postponed till 

probate is obtained . ... 

(j) Legal representative must be competent to sue on the parti- 

cular causo which is in question ... ... 


SON 10 

S 10 N 28 

SO N 10 

S 9 N 9 
S 9 N 7, 8, 9 

S17N8 

S 17 N 8 
S17N4 

S 17 N G 

S 17 N 4 
S 17 

S17N5 

S 17 N 8 

S17N8 
S17N8 
S 17 N 8 
S 17 N 8 
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Limitation— Cause of action accruing to estate of deceased person— (Gontd.) 

(k) Letters of administration granted only to portion of estate — 

Cause of action relating to such portion — Limitation will be 
postponed till grant of letters of administration in respect 
of it ... ... ... ... ... S17N8 

(l) Limitation to be postponed till there is some one who can 

sue or be sued on behalf of estate ... S 17 N 2 

(m) Pre-emption, suit for — Starting point, if postponed S 17; S 17 N 2 

(n) Provisions as to 

(i) Exceptions in regard to certain suits ... ... Sl7 

(li) Principle of S. 17 ... ... ... S 17 N 2 

(ui) Section 17 applies only to suits and applications ... S 17 N 2 


■ pable of instituting 

(p) Suit for possession of hereditary office — Starting point, if 


(q) Suit for possession of immovable property — Starting point, if 


-Cause of action accruing to or against estate of deceased person — 
Capacity to sue, meaning of 
-Computation of 

(a) Acknowledgment in respect of cause of action — Day of 

acknowledgment to be excluded ... 

(b) Exclusion of date of judgment and time requisite for obtain. 

ing copy of decree, etc. 

(c) Exclusion of time — What periods to bo excluded 

(d) Exclusion of time of defendant’s absence from British India: 

(e) Exclusion of time of proceeding bona fide in Court without 

jurisdiction 

(f) Exclusion of time requisite for obtaining copies 

(g) Mode of — First day to be excluded... .... _ ... 

(h) Period of notice of suit given in accordance with require- ^ 

ments of law to bo excluded 


S 17; S 17 N 3 


S12N2 
Ss 12 to 1C 
S 13 


VIJ a lute lu no couipuieu nom uaio ui cause in uuiiuii — Date on c ta \ 3 

which cause of action arises to be excluded ... 1 

-Defence of q 1 \* 2 

(a) Court, if bound to raise and decide suo motu ... ... ^ « j 

(b) Non-setting up of — Effect ... ... ' 

—Doctrine of .. v «• 

■ « ■■ ' ... ... Preamble N ® 

s ■ • •, <ti Preamble N 1* 

—Exceptions 

(a) Acknowledgment of liability in writing— Fresh period of 

limitation to be computed from timo when acknowledgment g jg 

(b) Burden of proof "i !" . "i . " 

(c) Barden of proof of facts bringing case within exceptions ... 23 
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Limitation— Exceptions— (Contd.) 

(d) Continuing breaches of contracts and continuing wiongs 

independent of contract — Fresh period begins to run at 
every moment of time during which breach or wrong 
continues. . ... ... . . ... S 23 

(e) Kxccption should be construed liberally ... ... S 19 N 11 

(f) Indulgence shown to suitors— Court is l>ound to give full 

effect to languago in which that indulgence is conceded ... S 13 N 4 

(g) Payment of interest as such or of part payment of principal 

of debt or legacy ... ... ... ... S 20 

(h) Person having right to sue kept by fraud from knowledge 

of right ... ... ... ... ... S 18 

(i) Person seeking exception on ground of fraud must specifically 

state particulars thereof ... ... ... S 18 N 6 

(]) Plaint stating ground on which exemption from bar is 
claimed — Plaintiff, if can at the hearing rely an different 
ground of exemption ... ... ... ... S 19 N 77 

(k) Plaintiff's ignorance of his right to sue, whether postpones 

running of limitation... ... ... ... S 18 N 4 

(l) Pleadings — Exception to he specifically pleaded ... S 14 N 30 

(m) Suits against express trustees and their representatives ... S 10 

(n) Suit for possession by execution purchaser — Exclusion of 

time of pendency of proceedings to set aside execution sale: S 16 

—Exceptions to bar of 

(a) Classified ... ... ... ... ... S6N2 

(b) General ... ... ... ... ... S 9 N 6 

(c) Illustrations ... ... ... ... S 9 N 6 

(d) Legal disability— See Legal disability. 

(e) On ground of fraud — Suit foi reltef on ground of fuud — 

Whether exception applies . . ... ... A 95 N 3 

(f) Pendency of litigation between two claimants to an estate — 

Whether sufficient cause for delay in institution of suit for 
enforcement of right on behalf of or against estate ... S 9 N 1 

(g) Principle ... ... ... ... ... S 9 N 2 

Exemption from 

(a) Case falling within reason of recognized exceptions, if 

sufficient... ... ... ... ... 83 N 3 

(b) Declaratory suit, whether exempt from limitation ... A 120 N 31 

(c) Equitable considerations or hardship, if ground for granting . S 3 N 3 

(d) The Crown as such, if entitled to ... ... ... S3N3 

• Extension of 

(a) Grounds 

(0 i . — • 1 .» . . . S 3 N 3 

<n) 

* ‘ ' ’ ... S3N3 

S 3 N 3 
... S3 N 3 

(v) Mere mistake on plaintiff's part as to date of cause of 

action, if ground ... ... ... S 3 N 3 

(vi) Plaintiff prevented from suing in time by some 

arrangement or negotiation, if ground ... ... S3N3 

(vii) Time taken in obtaining permission of Government 

under S 86, Civil P. C., if ground ... ... 


S3 N 3 
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Limitation— Extension of — ( Contd.) 

(b) Limitation, if can bo extended by agreement of parties 
— — General 

(a) Admission of parties or counsel on point of limitation, if 

binding 

(b) Agreement curtailing period of limitation provided in Act — 

Validity ... 

(c) Agroement not to plead limitation — Validity ... 


U5> Applicability oi Act 

(i) Arbitration proceedings 

(li) Insolvency proceedings ... ... ... 

(iii) Set-oil and counter-claim ... ... _ ... 

(h) Burden of proof — Plaintiff to prove suit instituted within 

time ... . ... ... ... ... 

(i) Cause of action 

(i) Accruing after starting point specified in Article — 

Effect ... ... ... 

(ii) Fusion of interests of debtor and croditor — Effect of : 

(iii) Where cause of action has not arison limitation can- 

, . not begin to run ... 

(j) Cause of action same, limitation same ' ... 

(k) Concurrent remedies, limitation for 

(l) Conversion of proceedings — Effect... 

(m) Court closed when limitation expires — Presentation on re- 

opening day — -Sufficiency • 

(n) Dcfcnco — Substantive right or in alternative that suit is 

barred, if can bo pleaded ... ... 

(o) Determination of Articlo 

(0 Facts found differing from those’ alleged — Limitation, 
how determined ... ... ••• 

(ii) How determined... ... ... ••• 

(iji) Nature of claim to l>o decided with referonco' to sub- 
stance of claim ... ... 

(p) Determination of period — Decroe of Native Stato Court 

transferred to British Indian Court — Application for execu- 
tion to latter Court — Limitation ... ... 

(q) Duty of Court . . 

T- 1 ’ ” * -‘ ! - r r ’’-nitation ... 

" ■ ■ . atomcnt — 

dismissed : 

Court, if 

■ . ‘ . • ■ •noltt ... 

(v) Question of limitation one of law — Court, if bound to 
raise it *txo mofu ... 

(vi) Question of limitation raising issues of fact not arising 
from plaint — Failure of defendant to raiso— Court. » 

. . should allow question to 1* raised ... 


S 15 N 7 


S 3 N 21 

S3N21 
S3N 21 
S3N21 

S 3 N IS 

32; S 9 N 14 

S 3 N 27 
S 3 N 30 
S 3 N 29 

S3 N3S 


SONS 
SON 12 

89 N 7 
S 2 Cl 8 N 1 
S 3 N 41 
S 3 N 33a 

S 4 

S3 NIC 


S 3 N 8 
S3 N8 

S3 NS 


S 3 N 8 
S 3 N 1C 
S 3 N 1C 

S 3 N 0 
S 3 N 1C 

S 3 N 1C 


S 3 N 1C 
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Limitation — General — Duty of Court — ( Could.) 

(vii) Suit barred— 'Limitation not sot up as dofonco — Suit, 

if to bo dismissed ... ... ... S 3 N 10 

(viii) To dismiss time-barred proceedings ... ... S3 

(r) Effect of bar 

(i) Limitation bars remedy but does not destroy right 

. . ... ... ... Preamble N 27; S 3 N 14 

(ii) Several debts owed — Payment, if can bo adjusted 

towards time-barred debt ... ... ... S 3 N 14 

(in) Suit for recovery of debt barred — Debtor paying to 

creditor — Amount, if can bo claimed back ... S 3 N 14 

(iv) Suit to enforce right barred — Defence based on right, 

if barred ... ... ... ... S 3 N 14 

(v) Time-barred debt, if valid consideration for transfer of 

property ... ... ... ... S 3 N 14 

(vi) Time-barred debt of Hindu father — Son, if under 

piou3 obligation to pay ... ... ... S 3 N 14 

(vn) Time-barred debt, undertaking to pay, if binding ... S 3 N 14 

(s) Estoppel — There can be no estoppel against statute ... S 3 N 25 

(t) Extension of time — Successful party should not bo lightly 

deprived of vested right ... . S 5 N 7 

(u) Limitation docs not bar defence . . ... ... S 3 N 15 

(v) Limitation which runs against ono person affects thoso who 

claim through him ... ... ... ... S 2 01 8 N 1 

(w) New plea as to, when can be raised... ... ... S 3 N 17 

(x) Plaint returned for ro. presentation— Ro-presentation, if only 

continuation of suit — Limitation, if affocted ... . . S 3 N 32 

(y) Plea of 

(i) Abandonment of — Effect . ... S 3 N 17, 22 

(n) Doctrino of res judicata, if applies . . . . S 3 N 19 

(in) Waiver of — Effect . . . . .. S 3 N 23 

(z) Power of Court — S. 3, if fetters power of Court to allow suit 

to be withdrawn . . . . .. .. S 3 N 9 

(z 1 ) Principle allowing presentation on re-opening day when 
period expires on holiday— Whetlior alters or modifies length 
of prescribed period .. .. .. .. S4N7 

(z 2 ) Repeal of statute — Effect of ... ... ... S 9 N 15 

(z 1 ) Right barred under existing law — Subsequent coming into 
force of enactment providing longor period of limitation for 
similar cases — Barred right, if revives ... ... S G N 4 

(z*) Separate and independent period of limitation applies to each 

distinct cause of action ... ... ... S 9 N 2 

Institution of suit, appeal or application after period proscribed by 

First Schedule of Act — Effect ... ... .. S3, S3 N 1 

Law governing — Lex fori . . ... ... ... S 11 N 1 

- — —Law of 

(a) Alteration during pendency of proceeding ... Proamblo N 2G 

(b) If affects substantivo rights of parties ... Preamble N 3 

(c) If creates obligation to sue where none exists . . Preamble N 2G 

(d) Reason and object of ... ... ... Preamble N 4 

- P eriod prescribed 

(a) Meaning of expression ... ... ... S 14 N 9, S 15 N 3 

(b) Twelve years’ period under Civil P C , S. 48, whether period 

prescribed within meaning of Limitation Act ... S 15 N 3; S 18 N 15 


Lun. 183 
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Limitation — ( Contd .) 

Personal actions — Limitation bars only remedy and does not 

extinguish right itself 
. — P lea of 

(a) Defendant succeeding on technical plea — ‘Whether •will bo 

considered in passing order as to costs ... ... 

(b) If technical 

■ R esiduary Article of, for suit for which no limitation is provided 
elsewhere in first schedule — Art. 120 
Starting point 

(a) Knowledge of facts giving rise to cause of action, whether 

necessary to start time running ... 

(b) Postponement of 

(i) Cause of action accruing to estate of deceased person ... 

(ii) Payment of interest as such or part payment of prin. 

cipal — Fresh period to be computed from time of 
payment ... ... ... ... 

. Statutes of — Retrospective effect ... ... ... 

Suit for dispossession — Right barred by limitation — Effect is 
extinction of owner’s title in favour of party in possession 

Suit for possession — Law of limitation is law of proscription 

Suit for possession of property — Bar of remedy extinguishes right : 

Suspension of 

(a) Agreement to refer disputo to arbitration — Whether puts an 

end to cause of action 

(b) Cause of action satisfied or discharged 

(0 Limitation, stopping of, in regard to such cause of 
action 

(ii) Nullified by subsequent events — Plaintiff entitled to 
fresh period in respect of such cause of action 

(c) Defendant absent from British India not at commencement 

of limitation but subsequently — Plaintiff, if entitled to tho 
exclusion of timo under S. 13 ... ... _ 

(d) Fraud of defendant committed after start of limitation— 

Delay duo to such fraud — Whether running of timo is 
interrupted 

(0) If can bo suspendod on ground of principles outsido tho Act 

(f) Initial disability or inability to sue — Wbethor will prevent 

running ot limitation ... ... ... 

(g) Limitation beginning to run — Subsequent disability, or 

inability to sue, if can stop running of timo ... 

(h) Principles ... 

(1) Prosocution of proceeding bona fide in Court without juris- 

diction — Limitation, if su9ponded during period of such 
proceeding 


S2SN1 

S3NSD 

S3N39 

A 120 

A 120 N 3 
S17N2 

S 20 
S 6 N 4 

S 23 N 2. 2 
S28N1 
S2SN1 

S9NI3 

SON 11 
SDN11 

S9N3 

SIBN3 
S14 N4 

S9N3 

SO 
SDN 2 

S 14 N 4 


Limitation Act (9 of 1903 ) -p v r 

— — -Amendments of Act of 1903 ... ... ... Preamble N 1 * 


Applicability 

(a) Act applies only to institution of suits and has no application » to U 3 
to defcnco set up by defendant ... ... 1 " 

(fi) Application for execution of decreo of Nativo Indian Sfato in -j j» g 
British Indian Court — Law applicable ... ••• » N* 31 

(c) Application not falling under any of tho Articles 1 ream > 
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Limitation Act — Applicability — (Conti.) 

(d) Application to Collector in land acquisition matter Preamble N 31 

(e) Arbitrations ... ... ... Preamble N 35 

(l) Criminal proceedings ... ... ... Preamble N 32 

(g) Damdupat, rule of — If affected ... . . Preamble N 33 

(b) Extent and applicability of general provisions of tbe Act to 

periods prescribed by special or local laws ... ... S 29 N 1 

' ' • ‘ ' ' . . Preamble N 31 

1 ... Preamble N 36 

, , o . . not governed by 

Divorce Act — Act, if applies ... ... . . S 29 N 7 

(l) Suits instituted in British India on contracts entered into in 

a foreign country ... ... . . S 11, S 11 N 1 

(m) To appeals from decrees in suits under Divorce Act ...S 29 N 7, A 151 N 2 

(n) To suits tinder Divorce Act ... .. S 29 N 7; A 151 N 2 

' ’ r 20 . . A 154 N 1 

• . . . A 23 N 1, 

1 , A 107 N 2, A 135 N 4 

Commencement of operation ... ... ... S 1 

‘Consolidate and amend’, meaning of ... ... Preamble N 29 

.^—Extent of operation ... ... ... ... S 1 

History at ... ... ... ... Preamble N 2 

. If exbanstive ... ... ... ... Preamble N 30 

—Interpretation of 

(a) Acts in pari materia, if can be considered ... Preamble N 18 

(b) Article applicable — Test to find ... ... Preamble N 24 

(c) Articles in Scb. 1 must bo read subject to S. 23 ... S 23 N 1 

(d) Articles, meaning of other Articles, if can be relied on Preamble N 22 

(e) Civil Procedure Code, if aid in construction . . Preamble N 18 

(f) Columns of Schedule to be read together . Preamble N 25 

(g) Construction m favour of right to sue . . Preamble N 21 

(h) Exceptions to bar of limitation — Must be construed liberally S 19 N 11 

(i) Exceptions to statute — Mode of interpretation — Full effect 

to be given to exceptions ... . ... S 13 N 4 

(j) Harmonious and consistent construction of provisions, neces- 

sity of ... ... .. Preamble N 20 

(k) More than one provision applicable — Effect of Preamble N 24 

(l) Repugnancy between a particular Article and S 23 — Article 

will not prevail ... . . . . . S 23 N 1 

(m) Residuary Article, applicability of .. . . . Preamble N 23 

(n) Retrospective effect 

(i) Repeal of statute, effect of . . ... . . S 9 N 15 

(n) Retrospective effect of S. 10, para 2 ... . S 10 N 25 

(o) Retrospective operation ... . . Preamble N 26 

(p) Sections, if control Articles . . . . Preamble N 22 

(tj) Special Article and general Article — "Which prevails Preamble N 24 
(r) Technical terms, cognate or contemporary enactments, if can 

be referred to .. .. .. Preamble N 19 

. Object of 

(a) If creates or defines cause of action ... ... S 3 N 2 

(b) If only interposes bar to enforce existing right ... S 3 N 2 

— — Operation of 

(a) Custom, if can override positive provisions of Act 


S 2G N 21 
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Limitation Act— Operation of — ( Contd.) 

(b) If affects S. 25, Contract Act ... ... ... S 29 

(c) Postponement, object of ... ... ... S 1 N 2 

Provisions of — Whothor affected by Court-fees Act ... ... A 173 N G 

Repealed onactment 

(a) Prior Act keeping alive provisions of earlier Act repealed — 

Earlier Act, if kept in force ... ... Preamble N 26 

(b) Suit barred under ... ... ... Preamble N 26 

(c) Sait in time under— Shorter term under now Act Preamble N 26 

(d) Suit in time under old Act but barred by new Act which 

comes into force at onco ... ... Preamblo N 26 

(e) Suit in time under old Act but barred undor now Act — -New 

Act coming into force in future ... ... Preamblo N 26 

Retrospective effect ... ... ... . ... S G N 4 

(a) Amending Act introducing shorter period ... Preamble N 26 

Scope of ... ... ... ... ... Preamblo N 3 


liquidator 

Suit by — For money due in respect of unpaid calls — Limitation 

where case is not govorned by Art. 112 ... A 120 N 30; A 112 N 2 

Lis pendens 

Doctrine of — Whether applios to pro-emption suits ... ... A 10 N 15 


LoanB 

Advanco of 

(a) And sale of goods— Account consisting of advancos of loan on 

ono stdo and salo of goods on tho other — Balanco due on 
such account — Suit for— Limitation 

(b) Repayments in discharge of— Balanco duo on — Suit for— 

Limitation 

— — And agency — Account consisting of advancos of loan on ono sido 
and agency on the other — Balanco due on such account — Suit for 
— Limitation 
And deposit 

(a) Distinguished 

(b) Presumption as to, in transaction between customor and 

banker ... ... ••• 


A 85 N 8 
A 85 N 4 

A 85 N 5 
A GO N 2 
A CO N 5 


(c) Frcsumption as to, whoro question, arises whothor transaction 
is loan or deposit 

By each party to tho othor — Account consisting of — Balanco duo 

on — Suit on — Limitation ... 

Interest on, whether loan 

Necessary parties to ... ... 

(a) Same jiorson acting as agont to two principals and using 
money of ono for benefit of anothor — Whothor gives riso to 
loan ... ... 

•Recovery of — Suit for, against debtor personally — Limitation ... 


A 60 N 5 

A 85 N 10 
A 59 N 4 
A 59 K 3 


A 


A 59 N 3 
120 N 41; 
A 57 N * 


Local authority 

-Suit by, for iwssession of road or stroot ir v 2 

(a) Essentials of applicability of Art. 11GA ... .••• ^ 1 A 

(1») Tor possession of Crown lands entrusted to local authority 

for management — Limitation applicable, whether same as . ». | 

applicable to suit by local authority for possession of road... « 
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Local authority— Suit by, for possession of road or street— (Coned.) 

(c) Limitation ... ... ... ... A 146A 

(d) Eight of municipality, if extinguished by virtue of S. 28, if 

suit for possession is barred under Art. 146A ... A 146A N 6 

(e) Hoad, whether must bo formed by local authority on lands 

belonging to or acquired by it in proprietary right for appli- 
cability of Art. 146A to such suit ... ... A 146A N 4 

(f) Suit by private person for ejecting another private person 

from field which has been recorded as part of thoroughfare 
and 6hamilat-i.deh — Limitation applicable, whether same as 
applicable to suit by local authority for possession of road... A 14GA N 3 

.What is — Local Government, whether local authority within 

Art. 14GA ... ... ... ... ... A 146A N 3 

Local Government 

Suit by — Limitation ... ... ... ... A 146 A N 3 1 

Lodging 

Price of— Suit for 

(a) Limitation — Starting point ... ... ... A 9, A 9 N 2 

(b) Suit for rent from tenant — Limitation ... ... A 9 N 1 

Lunatic 

Acknowledgment or payment by guardian of insane porson — 

Effect of ... ... ... ... ... S21N4 

Madras City Civil Court 

Decree or order of — Appeal from, to High Court — Limitation ... A 151 N 2 

Madras Estates Land Act 
Suit for rent under 

(a) Limitation. . . . ... . . A 110 N f> 

(b) Suit based on registered lease deed — Whether special period 

of limitation under Madras Estates Land Act overrides 
provisions of Limitation Act for suit for compensation for 
breach of registered contract ... ... ... A 11G N 8 

Section 179— Suit for declaration of plaintiff’s right upon entry 

made in Record of Rights 

(a) Denial by defendant of plaintiff’s title before date of entry 

to plaintiff’s knowledge — Whether bars plaintiff's suit for 
declaration of right ... ... . . . . A 120 N 50 

(b) Limitation — Starting point ... ... ... A 120 N 50 

Madras High Court Original Side Rules 

Rule 35G — Power of Single Judge sitting in admission Court to 

excuse delay in filing appeal whether from Original Side or 
mofussil Court ... ... ... ... ... S5TJ46 

Mahomedan 

Suit by Mahomedan entitled to possession on death of Mahomedan 

female 

(a) Cause of action — W’hen accrues . . ... ... A 141 N 2 

(Ij) Essontials of applicability of Art. 141 . A 141 N 2 

(c) Limitation — Starting point . . . . A 141 , A 141 N 2 

.Suit for share of wife’s property id possession of another sharer 

— Limitation ... 


A 127 N 4 
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limitation Act— Operation of — ( Contd J 

(b) If affects S. 25, Contract Act ... ... ... S 29 

(c) Postponement, object of ... ... ... S 1 N 2 

— .Provisions of — Whether affected by Court-fees Act ... ... A 173 N G 

■ Repealed enactment 

(a) Prior Act keeping alive provisions of earlier Act repealed — 

Earlier Act, if kept in force ... ... Preamble N 2G 

(b) Sait barred under ... ... ... Preamble N 26 

(c) Suit in time under — Shorter term under new Act Preamble N 26 

(d) Suit in time under old Act but barred by new Act which 

comes into force at once ... ... Preamble N 26 

(e) Suit in time under old Act but barred under new Act — New 

Act coming into force in future ... ... Prcamblo N 26 

Retrospective effect ... ... ... . ... S6N4 

(a) Amending Act introducing shorter period ... Prcamblo N 26 

Scope of ... ... ... ... ... Preamble N 3 

liquidator 

Suit by — For money duo in rospect of unpaid calls— Limitation 

whero case is not govorned by Art. 112 ... A 120 N 30; A 112 N 2 


lis pendens 

Doctrino of — Whother .applies to pro-emption suits ... 


loans 

Advance of 

(a) And sale of goods— Account consisting of advancos of loan on 

one sido and sale of goods on tho other — Balanco duo on 
such account — Suit for — limitation 

(b) Repayments in discharge of— Balanco duo on— Suit for— 

Limitation 

And agency— Account consisting of advancos of loan on one sido 

and agency on tho other — Balanco duo on such account— Suit for 
— Limitation 
And deposit 

(a) Distinguished 

(b) Presumption as to, in transaction between customor and 

banker ... ... 

(c) Presumption as to, where question, arises whother transaction 

is loan or doposit 

By each party to the othor — Account consisting of — Balance duo 


on — Suit on — Limitation ... ... ... 

Interest on, whether loan 

Necessary parties to 

(a) Samo person acting as agent to two principals and using 
money of one for benefit of anotlior — Whether gives rise to 


loan ... ... 

— Rccoaery of — Suit for, against debtor personally — Limitation 


A 10 N 15 

A 85 N 8 
A 85 N 4 

A 85 N 5 

AGO N2 

A 60 N 5 

A GO N 5 

A 85 N 10 
A 59 N * 
A 59 N 3 

A 59 N 3 
A 120 N 41: 
A 57 N 4 


Local authority 

Suit by, for jiossession of road or street 

(a) Essentials of applicability of Art. 1 16A ... .*•* * ‘ 

(b) For possession of Crown lands entrusted to local authority 

for management— Limitation applicable, whether Pamo as t sir a; 1 
np plica bio to suit l>y local authority for possession of road... “ * 
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Local authority— Suit by, for possession of road or street— (Contd.) 

(c) Limitation ... ... ... ... A 146A 

(d) Right of municipality, if extinguished by virtue of S. 28, if 

suit for possession is barred uoder Art. 14GA ... A 14GA N 6 

(c) Road, whether must be formed by local authority on lauds 
belonging to or acquired by it in proprietary right for appli- 
cability of Art. 146A to such suit ... ... A 14GA N 4 

(f) Suit by private person for ejecting another private person 
from field which has been recorded as part of thoroughfare 
and shamilat-i-deh— Limitation applicable, whether same as 
applicable to suit by local authority for possession of road... A 14GA N 3 

What is — Local Government, whether local authority within 

Art. 146 A ... ... ... ... ... A 146A N 3 

Local Government 

Suit by — Limitation ... ... ... ... A 146A N 3 : 

Lodging 

Price of — Suit for 

(a) Limitation — -Starting point ... ... ... A 9, A 9 N 2; 

(b) Suit for rent from tenant — Limitation ... ... A 9 N 1 

Lunatic 

Acknowledgment or payment by guardian of insane person — 

Effect of ... ... ... ... ... S21N4 

Madras City Civil Court 

Decree or order of — Appeal from, to High Court — Limitation ... A 151 N 2; 

Madras Estates Land Act 
Suit for rent under 

(a) Limitation .. ... ... . . . . A 110 N 5 

(b) Suit based on registered lease deed — Whether special period 

of limitation under Madras Estates Land Act overrides 
provisions of Limitation Act for suit for compensation for 
breach of registered contract ... ... A 116 N S 

Section 179 — Suit for declaration of plaintiff’s right upon entry 

made in Record of Rights 

(a) Denial by defendant of plaintiff's title beforo date of entry 

to plaintiff's knowledge — Whether bars plaintiff’s suit for 
declaration of right . . ... ... ... A 120 N 50 

(b) Limitation — Starting point ... . . ... A 120 N 50- 

Madras High Court Original Side Rules 

Rule 35G — Power of Single Judge sitting in admission Court to 

excuse delay in filing appeal whether from Original Side or 
mofussil Court ... ... ... .. ... S 5 N 46 

Mahomedan 

Suit by Mahomedan entitled to possession on death of Mahomedan 

female 

(a) Cause of action — When accrues ... ... . . A 141 N 2 

(b) Essentials of applicability of Art 141 - - ... A 141 N 2 

(c) Limitation — Starting point . . . A 141, A 141 N 2 

Suit for share of wife’s property m possession of another sharer 

— Limitation ... .. . . - - ... A 127 N 4 
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Mahomedan Law 

Co-hoira 

(a) Acknowledgment by ono of the co-heirs-— Whether saves 

limitation as against any other co-hoir 

(b) Decreo passed jointly in favour of soveral co-heirs — One of 

thorn, if can give discharge in respect of decreo on behalf of 
all 

(c) Each co-heir, if bound to pay only a proportionate share of 

debt of tbo deceased ... 

(d) Paymont by ono co-hoir — Whether saves limitation against 

other heirs, under S. 20 

(o) Suit by one co-boir to recover debt duo to ostato of deceased 
— Other co-heir added aftor period of limitation — Wholo 
suit, if becomes barred ... ... 

(f) Whether joint contractors within tho moaning of S. 21 

(g) Whetlior persons jointly entitled to sue within S. 7 
Dower — See Dower. 

Head of Mahomedan family — Whether can make acknowledgment 

or payment on behalf of wholo family ... 

Religious or charitable endowment — . Property comprised in — 

Whether property vested in trust for specific purpose 


S 21 N 10 

S7N15 
S 21 N 10 
S 21 N 10 

S 22 N5 
S 21 N 10 
S7N23 

S 21 N 22 
S 10 


Maintenance 

— Allowance) charged on immovablo property — Enforcement of— 

Suit for — Limitation 
Arrears of— Suit for 

(a) By Hindu .. 

(b) By Hindu widow — Limitation applicable 

(c) Grant of arrears, whether matter within discretion of _ 

Court ... ... . . . . A 123 A- 125 N 5 

(d) Limitation — Starting point ... ... A 12S A 129 N 

(o) When can bo claimed ... A 123 A 129 N 6 

(f) Wrongful withholding of maintenance — Whothcr necessary 

for maintaining claim to arrears of maintenance A 1-9 A 1-J 

Right to . 

(a) Suit by junior momber of Malabar tarwad — Limitation g 

applicable . ... ... A 1-3 A l- ^ 

(h) Suit for declaration by Hindu — Limitation ... ••• 

(c) WhethoT extinguished, if suit for maintenance i* barred .. . 

under Arts. 123 and 120 . . ... A 1-3 A 1- 

(a) Burden of jiroof — . . ... A 123 A 129 E 7 

(b) By Hindu— "By a nindu"— Meaning of ... A I- A I-J ^ 

(c) By Mahomcdan — Limitation ... ..._ A 1-3 A - 

(d) B> inembor of Malabar tarwad — Limitation applicable, who- 


A 132 N 8 

A 123 
A 132 N 8 



(e)I 
(01 

(g) Limitation — Starting jwint 

(h) Maintenance allowance granted by testator— Limitation^ , 

(») Maintenance made a charge on immovablo property— *Su it to 

enforce charge— Limitation ... ... “ joj f,' Q 

(j) Suit Insed on contract— Limitation ... A 1- ‘ 
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Maint en a nee — (Contd.) 

Suit to enforce maintenance — Whether suit for possession within 

S. 2S ... ... ... ... ... S 28 N 3 


Malahar Law 


—Dcvastrom — Hereditary samttdayavi — Whether can acquire pres- 
criptive title against uralans ... ... A 124 N 14 F N 2 

—K anom 

(a) Claim by landlord against kanomdar that value of trees cut 

down by latter should be debited against his claim for 
improvement — Whether claim for value of trees cut down 
within Art 103 . . ... ... - - A 108 N 1 

(b) Eight of landlord under — Eight to deduct arrears of rent 

from amount payable by landlord on redemption of kanom 
— Eight, whether affected by limitation under Art. 110 ... A 110 N 8 

(c) Suit founded on kanom right — Suit based on jenmi right — 

Whether on samo cause of action for purposes of S. 14 . . S 14 N 18 

(d) Suit to recover property demised on kanom — Jenmi , if can 

deduct arrears of rent from kanom amount when suit 

would have been barred ... ... S 3 N 14 F N 11 


■ —S lant — Suit by, for recovery of Detastcom and its properties — 

Limitation ... ... ... ... ... A 124 N 2 

—Slam ol Utdabw Devaswom— Devcfoatoon of tight to sue •. 


— — Tarwad 

(a) Acknowledgment or payment by manager in respect of liabi- 

lities binding on tarwad — Whether binds whole tarwad ... 

(b) Arrears of maintenance due and payable to junior member 

—Suit by auction-purchaser or assignee, under private 
treaty for such arrears — Limitation 

(c) Different branches of — Suit between, for rocovory of shares 

of one branch becoming extinct — Limitation . . . 

(d) Karnavan — Alienatton by 

(i) Suit by junior member for declaration that alienation 

is not binding on tarwad — Limitation — Starting 
point 

(ii) Suit by member of tarwad for recovery of property 

alienated — Limitation 

(lii) Suit by member of tarwad to declare that alienation is 
not binding on him — Limitation 
(iv) Suit by minor for setting aside — Limitation . . 

(e) Karnavan and adult male members — Capacity to give dis- 

charge in respect of causes of action accruing in favour of 
tarwad 

(f) Money belonging to tarwad received by junior member — 

Suit by karnavan for recovery — Limitation . 

(g) Suit by member for maintenance or arrears thereof — Limi- 

tation ... 


S 21 N 21 

A 120 N 28 
A 123 N 4 

A 120 N 36 

A 91 N8 

A 91 N 8 
A 44 N 5 

S 7 N 21 
A 62 N 31 
A 127 N 13 


Malfeasance 

Compensation for — See under Compensation. 

——Meaning of ... ... ... ... ... A 36 N 1 

Malicious prosecution 

- — -And false imprisonment, distinction between 


A 19 N 1 
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Malicious prosecution— (Contd.) 

Compensation for— Suit for 

(a) Against joint tortfeasors — Suit barred against one, whether 

barred against all 

(b) Against Municipality — Limitation — Applicability of Art. 2 

and Art. 23 

(c) Against Municipality by person who was prosecuted by 

Municipality for alleged infringement of some provision of 
Bombay Municipal Boroughs Act — Limitation 

(d) Against police officer — Limitation 

(c) Damage which is the gist of such suit — Nature of 
(l) Limitation 

(0 Starting point — “ When prosecution is otherwise 
terminated" — Prosecution, when and how terminates 
in order to start time running 

(ii) Starting point, where case prosecuted is ono in which 

plaintiff is acquitted 

(iii) Starting point, whore ordor of discharge is set asido by 

District Magistrate under Criminal P. C., S. 437 but 
High Court in revision sets aside order of District 
Magistrate on ground that order of trial Court is 
really ono of acquittal 

(iv) Starting point, whore proceedings complained of termi- 

nate in acquittal of plaintiff 

(v) Starting point, where revision petition lias been pro* 
sooted against acquittal of plaintiff in prosecution 
complained of ... 

(g) Proof that proceedings complained of terminated in plain* 
tiff's favour— Whotber essential for maintainability of suit 
for malicious prosecution 

(b) Suit for damages for malicious prosecution in caso of laying 
of information before police — Maintainability 
• Meaning of 

Whether actionable wrong ... 

Mallkana 


A 23 N 6 
A 23 N 7 


A 23 N 7 
A 23 N 2 
A 23 N 1 
A 23 


A 23 N 7 
A 23 N3 


A 23 N3 
A 33 »1 

A 23 N 3 

A 23 N 1 

A 23 N 4 
A 19 N 1 
A 23 N 1 


Arrears oN-Suit for 

(a) Limitation ... ... ... ... ••• 

(b) Where plaintiff does not seek to onforco ebargo on land — 

Limitation 
Meaning of 

Bight of — Whether immovable property within Art. 141 

Bight to 

(a) Suit for (lechntion — Limitation ... 

00 Suit for declaration against rival claimant — Limitation 

Mamlatdars' Courts Act 

— ■ Order under, respecting possession of immovable property 
(a) Jurisdiction to pas* such order ... ... 

00 Order, when within Art. 47 

(c) Suit for recovery 

(0 Art. 17, Limitation Act, and local or special law, 
applicability of ... _ — "• 

00 By person bound by order— Limitation ... 


A 132 N 20 

A 115 N G 
A 132 N 20 
A 141 N 11 

120 N 30 
A 131 N 4 


A 47 S 6 
A 47 N G 


A 47 S 6 
A 47 
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Mamlatdars Courts Act — Order under, respecting possession of immovable 
property— Suit for recovery— (Contd.) 

(iii) By person claiming under one bound by order — When 

maintainable ... ... ... ... A 47 N 4 

(iv) “Date of final order" — ■'What is ... ... A 47 N 9 

(v) Defendant not party to suit m which order was passed 

—Effect of ... ... .. ... A 47 N 3a 

(vi) Essentially ono in ejectment .. ... A 47 N 1 

(vii) Essentials of applicability of Art. 47 ... . . A 47 N 2 

(viu) Limitation — Starting point ... ... A 47 N 9 

(ix) Person not bound by order, whether must bring such 

suit within limitation prescribed by Art 47 ... A 47 N 3 

(x) Person’s right to property, whether extinguished by 

his failure to suo within limitation under Art. 47 if 

his possession has not been disturbed by order ... A 47 N 10 

(xi) Person's right to property, whether extinguished by 

virtue of S. 28 by failure to bring such suit within 

three years under Art. 47 . . ... A 47 N 10 

(xii) Plaintiff, when can bring such suit within Art 47 ... A 47 N 3 
(xiii) Plaintiff, whether must have existing right to sue in 

ejectment an date of order for applicability of Art. 47 A 47 N 2 
(xiv) Recovery of property — Meaning of ... . . A 47 N 7 

(xvj Such suit and suit under Specific Relief Act, S. 9, dis- 

tinguished . . ... ... ... A 47 N 2 

(d) Suit for setting aside — Limitation ... ... A 14 N & 

(e) When binding on a person ... ... ... A 47 N & 

Marriage 

Dissolution of — Suit for 

(a) Suit not governed by Indian Divorce Act — Limitation — 

Starting point ... .. .. A 120 N 47 

(b) Suit under Indian Divorce Act — Limitation Act, whether 

applies . ... .. ... . . A 120 N 47 

Martial Law Ordinance 

— ‘ * 1 1 ~ 1 ^ ' ... S 5 N 4 

— , apply . . S 29 N 5 

— ..... S 29 N 3 
Matrimony 

Matrimonial jurisdiction 

(a) Whether included in original jurisdiction of Chartered High 

Courts . .. ... A 162 N 4 

(b) Whether included m original jurisdiction of High Court . . A 151 N 2 
Maxims 

Actio personalis montur cum persona (A personal right of action 

dies mtb the person) .. .. . . S 2 Cl 8 N 2 

— Actus curiae nemmem gravabit (An act of the Court shall pre- 

judice no man) . . S 4 N 2, S 5 N 22, A 166 N 7, A 182 N 25 

■ Certum est quod cerium reddt potest (That is certain which can 

be rendered certain) ... .. . . ... A 113 N 7 

... — Cessante ratione leg is cessantc lex (The reason of the law ceasing, 

the law itself ceases) ... .. . . . S 12 N 7 

Contra non valentem agere nulla currtt pracscnptio (Prescription 

does not run against a party under disability or who is unable to 
act) ... ... 


A 141 N 2 
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Maxims— (Contd.) 

Expressum facit cessare taciturn (What is expressed mako3 what 

is silent to cease) ... ... ... ... A 149 N 3 

Gcncralta specialties non derogant (General words do not derogato 

from special) ... ... S 14 N 8; S 29 N 3; A 2 N 3; A 61 N 2 

Ignoranha juris hand cxcusat (Ignorance of law does not excuse): A 96 N 3 

Ignorantia lenis neminem excusal (Ignorance of law excuses no 

one) ... ... ... ... ... A 96 N 3 

Interest retpubltca nt sit finis litium (It concerns the State that 

thero be an end to law suits) ... ... ... S 23 N 7 

Lex no conit ad impossibilia (The law forces not to iranossibi- 

lilies) ... ... .... ... ... S 4 N 2 

Nec vi ncc clam ncc precario (Neither by force nor clandestinely 

nor by permission, i. e. peaceably, openly and as of right) ... S 26 N 3 

Nullcim tempus ant ocurrit regt (No time or place affects the King 

or the rights of the Crown) ... ... ... A 149 N 3 

— — Qui sentit commodum sentire debet et onus (Ho who receives the 

advantage ought to suffer the burden) ... ... A 99 N 3 

Sic uteri tuo ut alienum non laedas (Use your own property in 

such a manner as not to injure that of another) ... ... S 9 Cl 6 N 1 

'Tantum prescriptum quantum posscssum' ... A 142 & 144 N C3 


Mesne profits 

Ascertainment of 

(a) Application for 

(i) Limitation 

(») Not an application for execution 

(b) Application for, aftor award of such profits — Limitation — 

Starting point 

(c) Application for, in Madras Iligb Court — Limitation _ ... 

(d) Claim for ascertainment, whothor limited to profits within 

threo years before dato of application 
Claim for 

(a) Asked in suit for recovory of possession — How far main- 

tamable 

(b) Claim not put forth in suit for recovery of possession in first 

instance — Subsequent amendment by prayor — Effect of ... 
Future mesno profits 

(a) Decree silent ns to poriod for which it can lie claimed— 
Claim for such profits after threo years of decree — Appli- 
cant referred to fresh suit — Limitation applicable for such 

suit 

(h) Period lor which such profits can bo granted ... 

Suit for 

(a) Against person in wrongful possession of property — Order 
staying delivery of possesion to court auction purchaser of 
Ratno pro|>crty purchased by him — Whether amounts to 
injunction preventing institution of suit ... 4 ••• 

0») Ciuso of action, if suspended by institution by plaintiff of 
a suit for {obsession 

(c) Discharge — Manager of joint nindu family — Capacity of, to 

plvo discharge ... *** 

(d) Por period between dato of institution of suit and data of 

obtaining ejectment decree agairst defendant — Defendant 


A 181 N 17 
A 183 N 14 

A 309 N 11 
A 181 N 17 

A 109 N 11 

A 109 N 10 
A 109 N 10 


A 109 N 11 
A 109 N 11 


S J6 N 6 
S9KH 
S 7 S 16 
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Hesne profits — Suit for — (Contd.) 

receiving no profits during such poriod — • Claim for mesno 
profits, whether essentially one for damages for trespass upon 
immovable property ... ... ... A 39 N 3 

(e) Mesno profits wrongfully received by defendant — Limitation: A 120 N 2 

(f) Period during which prior suit by plaintiff for possession was 

pending— \\ hethcr can lie excluded in computing poriod of 
limitation ... ... ... ... S 9 N 6 

(g) Frofits pendente htc and also future mesne profits from date 

of decree up to delivery of possession not granted by Court 
—Subsequent suit for such profits, if barred — Limitation : A 109 N 10 

(h) Purchaser at execution salo put in possession — Sale set 

aside on ground of frand — Suit by judgment-debtor against 

purchaser for mesne profits — Article applicable for suit ... S 9 N 8 

Suit for possession decreed — Subsequent suit for mesne profits 

’ ' ’ ' ’ le profits by way 

for restitution is 

S 14 N 20 

Minor 

— — Acknowledgment by minor — Whether available against him ... S 19 N 69 

Acknowledgment or payment by dc facto guardian of minor who is 

not his legal guardian — Whether binding on minor under S. 21: S 21 N 3 

Acknowledgment or payment by guardian after ward’s death — 

Whether binding on ward's estate ... ... ... S 21 N 3 

• Acknowledgment or payment by guardian of minor on his behalf — 

Whether binding on minor ... ... ... S 21 N 3 

-Acknowledgment or payment by guardian of minor — Whether 

effective irrespective of the question of its being for minor’s 

benefit ... ... ... ... ... S 21 N 3 

Acknowledgment or payment by lawful guardian — Natural 

guardian of minor, if lawful guardian ... ... ... S 21 N 3 

Age of majority 

(a) Capacity to act in matters of marriage, dower, divorce and 

adoption — Majority, when attained ... ... S 6 N 24 

(b) Guardian appointed for person or property of minor or Court 

of Ward3 assuming superintendence ovor his property — Age 

of majority, when attained ... ... ... S 6 N 24 

(c) When attained ... ... ... ... 8 6 N 24 

Alienation by minor as major 

(a) Suit for possession of property alienated after attaining 

majority — Limitation ... ... ... A 91 N 15 

(b) Whether binding against minor ... ... ... A 91 N 15 

Alienation of minor’s property by guardian — Failure to sue to sot 

aside alienation within time prescribed — Whether extinguishes his 

right to tho property ... ... ... ... S28N3 

Appeal by or against — When preferred ... ... S 3 N 6 

Assignee from— Whether can claim extension of timo on ground of 

disability of assignor ... ... ... ... S 6 N 40 

Certificate of guardianship granted to two persons jointly — Ac- 

knowledgment by ono of them alone — Whether and when binding 

on minor ... ... ... ... * ... S 21 N 3 
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Maxims — ( Contd.) 

Expression facit cessare taciturn (What is expressed makes what 

is silent to cease) ... ... ... ... A 149 N 3 

Gcneralta specialties non derogant (General words do not derogate 

from special) ... ... S 14 N 8. S 29 N 3; A 2 N 3; A 61 N 2 

Ignorantia juris hand excusat (Ignorance of law does not excuse): A 96 N 3 

Ignorantia legts neminem excusat (Ignorance of law excuses no 

one) ... ... ... ... ... A 96 N 3 

Interest reipubltcce lit sit finis htium (It concerns the State that 

thero bo an end to law suits) ... ... ... S 23 N 7 

Lex no cogit ad impossibiha (The law forces not to impossibi- 
lities) ... ... .... ... ... S4N2 

Nec vi ncc clam nec precario (Neither by force nor clandestinely 

nor by permission, i. o. peaceably, openly and as of right) ... S 26 N 3 

Nullctm tempus aut ocurnt regi (No time or place affects the King 

or the rights of the Grown) ... ... ... A 149 N 3 

Qui sentit commodum sentire debet et onus (He who receives the 

advantage ought to suffer the burden) ... ... A 99 N 3 

Sic uteri tuo lit alienum non laedas (Use your own property in 

such a manner as not to injure that of another) ... ... S 2 01 5 N 1 

'Tantum prescriptum quantum possession ' ... A 142 & 144 N 63 


Mesne profits 

Ascertainment of 

(a) Application for 

(i) Limitation 

(n) Not an application for execution 

(b) Application for, after award of such profits — Limitation — 

Starting point 

(c) Application for, in Madras High Court— Limitation ... 

(d) Claim for ascertainment, whether limited to profits within 

threo years before date of application 
Claim for 

(a) Asked in Buit for recovery of possession — How far main. 

tamable . . 

(b) Claim not put forth m suit for recovery of possession in first 

instance — Subsequent amendment by prayer — Effect of ... 
Future mesne profits 

(a) Decree silent as to period for which it cao be claimed-— 

Claim for such profits after threo years of decree — Appli- 
cant referred to fresh suit — Limitation applicable for such 
suit 

(b) Period for which such profits can be granted ... 

Suit for 

(a) Against person in wrongful possession of property — Order 

staying delivery of possession to court auction purchaser of 
same proporty purchased by him — Whether amounts to 
injunction preventing institution of suit 

(b) Cause of action, if suspended by institution by plaintiff of 

a Buit for possession 

(c) Discharge — Manager of joint Hindu family — Capacity of, to 

give discharge ... ... 

(d) For period between date of institution of suit and dato of 

obtaining ejectment decree against defendant — Defendant 


A 181 N 17 
A 182 N 14 

A 109 N 11 
A 181 N 17 

A 109 N U 

A 109 N 10 
A 109 N 10 

A 109 N 11 
A 109 N H 

S15N6 

S9N11 

S7N1G 
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Minor — (Contd.) 

Eight to sue vested jointly in minor and adult — Guardian for 

minor appointed by Court— Adult, if cm give discharge without 
concurrence of guardian 

. ■ S nit against — Minor wrongly descrilied as major and impleaded as 
defendant — Subsequent discovery of mistake and appointment of 
guardian — Minor is a party from the very beginning notwith- 
standing the defect of non -representation 

Suit by 

(a) After attaining majority, for profits of immovable property 

received by defendant — Limitation — S. G, Limitation Act, 
whether applies 

(b) Against guardian for specific sums received by guardian during 

plaintiff's minority — Limitation 
(e) Fo ’ ' ’ ’ ’* ’ — Limitation .. 

ty who can give 


(n) Where special enactment prescribes special period of 
limitation ... . . ... 

(d) For impcaching alienation by limited female owner — Right 

of minor to bring such suit under Punjab Customary Law 
where major roversioners omit to suo within period of 
limitation 

(e) For legacy — Limitation — Time, whether extended by virtue 

of S. G, Limitation Act 

•(f) For setting aside sale of equity of redemption by guardian and 
for possession of property redoemed by purchaser of equity 
of redemption — Limitation 

(g) For share in joint family property— Limitation— Starting 

point 

(h) For sharo of property of intestate — Limitation — Time, whe- 

ther extended by virtue of S. G, Limitation Act 
( 1 ) Heir dying without claiming his share— Suit by minor heir 
of such heir — Limitation — Time, whether extended by virtue 
of S G, Limitation Act 

(j) Minor suing as major by bona fide mistake 

(i) Application for amendment of mistake — Whether can 
be allowed when made beyond time 
(n) Minor attaining majority — Whether can be allowed to 
continue suit ... 

Who is 


Minority 

Effect of — Minority, if negatives knowledge 

Extension of time on ground of 

(a) Cause of action different — Hindu widow succeeded by minor 

reversioner — Suit for possession — Extension, if available ... 

(b) Cause of action same — Father dying without suing — Minor 

son, if entitled to extension of time 

(c) Time for application for leave to appeal as pauper, whether 

extended on ground of minority ... 

• Period from which disability counts — Child in womb 


S7N29 

S22N8 

A 109 N 9 

A 120 N 2 
A 110 N 13 

A 110 N 13 

A 110 N 13 

A 125 N 7 
A 123 N 13 

A 134 N 11 
A 127 N 16 
A 123 N 13 

A 123 N 13 

S 22 N 8 

S22N8 

S6N24 

S6N 26 

S6N 14 

S6N14 

A 170 N 5 
S 6N 25 
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Money— Charged upon immovable property— Suit for payment of —(Conti.) 

(vi) Art. 132 and special or local law for such suits, appli- 

cability of ... ... ... ... A 132 N 2 

(vii) By Hindu widow for arrears of maintenance ... A 132 N 8 

(viii) By principal to enforce charge on immovable property 

created to secure moneys which might be found due 

... A 132 N 3 

... A 132 N 4 

—Effect of ... A 132 N 26 
■ 132... ... A 132 N 8 

■y sued for becomes 

due” ... ... ... ... A 132 N 23 

(xiii) Limitation 

(а) Mortgagee, whether gets fresh cause of action 

where conveyance of portion of mortgaged pro- 
perty in discharge of claim under mortgage turns 
out to be inoperative ... ... ... A 132 N 25 

(б) Starting point — Where mortgage is for term 

certain with default clauso ... ... A 132 N 24 

(c) Time, whether suspended by mortgaged property 

becoming submerged under water ... A 132 N 25 

(xiv) Suit comprising both claim to enforce charge upon 

immovable property and claim to enforce personal 
covenant in mortgaged document — Limitation ... A 132 N 2 

(xv) Suit for payment of interest charged upon mortgaged 

property — Limitation ... ... ... A 132 N 12 

(xvi) Suit to enforce payment of money charged by docu- 
ment on immovable property — Limitation ... A 132 N 8 

(xvii) Suit to enforce vendor’s lien — Limitation ... A 132 N 7 

(xviii) Suit to recover kattubadt — Limitation ... A 132 N 8 

(xix) Suit to recover money due on mortgage by deposit of 

title deeds — Limitation ... ... ... A 132 N 22 

(xx) Subsequent suit against person interested not made 

party to prior mortgage suit — Limitation ... A 132 N 16 

(xxi) What is 

(a) Suit by Hindu widow' for recovery of money 
whichshe expended in discharge of horhusband’s 
debt ... ... A 132 N 8 


(6) Suit by mortgageo against third person who has 
received money due to mortgagee from mort- 
gagor 

(c) Suit by one co-sharer in vatan against another 

co-sharcrwhohas received improperly plaintiff's 
share of haqqs 

(d) Suit by vendeo of property for recovery of moneys 

paid by him as per directions in sale deed on 
such sale deed being set aside 

(e) Suit for foreclosure — Suit, whether one to enforce 

payment of money charged upon immovable 
property ... 

(/} Suit for money paid by trusteo out of his own 
locket for purposes of trust 


A 132 N 11 

A 132 N 20 

A 132 N 8 

‘ A 132 N 3 
A 132 N 8 
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Money— Charged upon immovable property— Suit for payment of— What is— 
(Contd.) 

(g) Suit for redemption — Whether ono to enforce 

> payment of money charged upon immovable 

property... ... ... ... A 132 N 3 

(h) Suit for sale — Whether one to enforce payment 

charged upon immovable property . . A 132 N 3 

(») Suit for sharo of mortgage money received by 
co-owner of property who has mortgaged the 
same and received the mortgage money ... A 132 N 8 

— — Collected by defendant as subscription ... ... ... A 62 N 7 

—Deposited 

(a) Deposit, whether must be under agreement that it shall be 

payable on demand for applicability of Art. 60 ... A 60 N 7 

(b) On terms that depositeo should return equivalent sum to 

depositor — Limitation . ... ... A 62 N 17 

(c) Sait for 

(i) Against person who has placed himself in position of 

tanker with regard to particular person — Limitation : A 60 N 6 

(ii) Limitation — Starting point ... ... ... A 60 N 10 

(in) Limitation, where money is deposited nnder agreement 

that rC shall bo payable on demand ... ... A 60 

(iv) Money deposited as earnest money for purchase of pro- 

perty — Limitation ... ... ... A 60 N 7 

(v) Money deposited as security for due performance of 

certain act — Limitation ... ... ... A 60 N 7 

(vi) Money deposited in Court m mum jus habentis and 
withdrawn by person not entitled to it— Suit for such 
money — Limitation ... ... A 62 N 31 F N 1 

(vn) Money deposited on torms that doposttee should return 

equivalent sum to depositor — Limitation ... A 62 N 17 

(viu) Money deposited with Nattukottai Chetties on 

thavanat system — Limitation ... ... A 60 N 7 

(ix) Money kept in deposit with a particular person — Limi- 

tation ... ... ... ... A 62 N 31 

(x) Money payable at specified time but contract between 

parties showing that after period so fixed, deposit is 

to be regarded as payable on demand — Limitation ... A 60 N 7 

(xi) Scope of Art. 60... ... ... ... A 60 N 6 

(xn) When demand is made 

(а) “Demand” by Nattukottai Chetty husband in 

whose name wife’s Stridhan is deposited in a 
firm, whether demand binding on wife so as to 
start time running ... ... . ... A 60 N 9 

(б) “Demand” by whom should be made, to start 

time running ... ... ... A 60 N 9 

(c) ‘Demand’ what is, to start time running under 

Art. 60 ... ... ... ... A 60 N 8 

(xiii) With banker — Suit for — Limitation ... ... A 60 N 3 

Due under statutory liability— Suit for — Limitation ... A 120 N 43 

Government securities, whether money, within Art. 57 ,-... A 57 N 6 

— — Grain, whether money \.. ... ... ... A57N6 


Lim. 184 
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Money— Charged upon immovable property— Suit for payment of- 

(vi) Art. 132 and special or local law for such suits, appli. 

cability of 

(vii) By Hindu widow for arrears of maintenance 

(viii) By principal to enforce charge on immovable property 
created to secure moneys which might be found due 
from agent on taking accounts 


(xiii) 


(xiv) 


(xv) 

(xvi) 

(xvii) 

<xviii) 

(xix) 

(*x) 

(xxi) 



due" 

Limitation 

(a) Mortgagee, whether gets fresh cause of action 

where conveyance of portion of mortgaged pro- 
perty in discharge of claim under mortgage turns 
out to be inoperative ... 

( b ) Starting point — Where mortgage is for term 

certain with default clause 

(c) Time, whether suspended by mortgaged property 

becoming submerged under water 
Suit comprising both claim to enforce charge upon 
immovable property and claim to enforce personal 
covenant in mortgaged document — Limitation 
Suit for payment of interest charged upon mortgaged 
property — Limitation 

Suit to enforce payment of money charged by docu. 

ment on immovable property — Limitation 
Suit to enforce vendor’s lien — Limitation 
Suit to recover Jcattubadi — Limitation 
Suit to recover money due on mortgage by deposit of 
title deeds— Limitation 

Subsequent suit against porson interested not made 
party to prior mortgage suit — Limitation 
What is 

(a) Suit by Hindu widow for recovery of money 
which she expended in discharge of her husband's 
debt 


( b ) Suit by mortgagee against third person who has 

received money due to mortgagee from mort- 
gagor 

(c) Suit by one co-sharer in vatan against another 

co-sharer who has received improperly plaintiff’s 
share of haqqs 

(d) Suit by vendee of property for recovery of moneys 

paid by him os per directions in sale deed on 
such sale deed being set aside 
(c) Suit for foreclosure — Suit, whether one to enforce 
payment of money charged upon immovable 
property ... 

(/) Suit for money paid by trustee out of his own 
pocket for purposes of trust 


—( Contd.) 

A 132 N 2 
A 132 N 8 

A 132 N 3 
A 132 N 4 
A 132 N 26 
A 132 N 8 

A 132 N 23 

A 132 N 25 
A 132 N 24 
A 132 N 25 

A 232 N 2 

A 132 N 12 

A 132 N 8 
A 132 N 7 
A 132 N 8 

A 132 N 22 

A 132 N 16 

A 232 N 8 

A 132 Nil 

A 132 N 20 

A 132 N 8 

' A 132 N 3 
A 132 K 8 
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Money— Charged upon immovable property— Sait for payment of— What is— 
(Contd.) 

(g) Sait for redemption — Whether one to enforce 
' payment of money charged upon immovable 

property ... ^ ... ... ... A 132 N 3 

(ft) Suit for sale — Whether one to enforce payment 

charged upon immovable property ... A 132 N 3 

(i) Suit for share of mortgage money received by 
co-owner of property who ha9 mortgaged the 
same and received the mortgage money ... A 132 N 8 

Collected by defendant as subscription . . ... ... A 62 N 7 

. Deposited 

(a) Deposit, whether must be under agreement that it shall be 

payable on demand for applicability of Art. 60 ... A 60 N 7 

(b) On terms that depositee should return equivalent sum to 

depositor — Limitation .. ... . . A 62 N 17 

(c) Suit for 

(i) Against person who has placed himself in position of 

banker with regard to particular porson — Limitation : A 60 N 6 

(ii) Limitation — Starting point ... ... .. A 60 N 10 

(in) Limitation, where money is deposited under agreement 

that aboil be payable on. demand ... . . A 60 

(iv) Money deposited as earnest money for purchase of pro- 

perty — Limitation ... ... ... A 60 N 7 

(v) Money deposited as security for duo performance of 

certain act — Limitation ... ... ... A 60 N 7 

(vi) Money deposited in Court in usum jus habentis and 
withdrawn by porson not entitled to it — Suit for such 
money— Limitation ... . A 62 N 31 F N 1 

(vn) Money deposited on terms that depositee should return 

equivalent sum to depositor — Limitation .. A 62 N 17 

(vm) Money deposited with Nattukottai Chetties on 

thavanai system — Limitation . . ... A 60 N 7 

(ix) Monoy kept in deposit with a particular person — Limi- 
tation ... ... ... .. A 62 N 31 

(x) Money payablo at specified time but contract between 

parties showing that after period so fixed, deposit is 

to be regarded as payable on demand — Limitation ... A 60 N 7 

(xi) Scope of Art. 60 . . . . . . A 60 N 6 

(mi) When demawd \s madw 

(a) "Demand" by Nattukottai Chetty husband in 
whose name wife's Stridban is deposited in a 
firm, whether demand binding on wife so as to 
start time running .. ... . . A 60 N 9 

(ft) "Demand” by whom should be made, to start 

time running ... . .. A GO N 9 

(c) ‘Demand’ what is, to start time running under 

Art. GO ... . . . . . A 60 N 8 

(xiu) With banker — Suit for — Limitation .. ... A 60 N 3 

Due under statutory liability — 8uit for — Limitation ... A 120 N 43 

Government securities, whether money, within Art. 57 ... A 57 N 6 

Grain, whether money v. ... ... ... A 57 N ft 
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Money — (Contd.) 

Had and received 

(a) Money received by defendant for plaintiff’s use at the time 

of receipt — What is — Illustrative cases 

(b) Privity of contract — Whether necessary to constitute receipt 

of money by defendant — Eeceipt for plaintiff’s use-— Indian 
lav? ... ... ... ... 

(c) Suit for 

(i) Against benamidar, receiving money belonging to real 

owner— Limitation ... ... 

(ii) Against trustee — Suit for account of trust property 

and recovery of dues — Limitation 

(iii) Based on allegation that defendant ought to have receiv- 

ed certain sum of money on plaintiff’s behalf- — Limi- 
tation 

(iv) By auction purchaser for refund of purchase money on 

sale of patni taluk for arrears of rent being set aside 
. — Limitation ... ... ... 

(v) By consignor for surplus sale proceeds of goods sold by 

Bailway Company under Railways Act, S. 56 — Limi- 
tation 

(vi) By Karnavan of Malabar Tarwad for money belonging 

to Tatwad and received by yiuiot member — • Limi- 
tation 

(vil) By one cosharer against another cosharer who baa 
received former's share of money due — Limitation : 
(viii) By principal against agent for balance due out of 
moneys received by agent after deducting all legiti- 
mate expenses and allowances— Limitation 

(ix) By principal against agent for money received by agent 

for principal under circumstances which make it 
agent's duty to pay over to principal immediately 
money is received — Limitation ... 

(x) By principal against legal representative of deceased 

agent for money received by deceased agent for use of 
principal — Limitation ... ... # 

(xi) By real owner against benamidar for money received 

by latter upon mortgage bond in his name — Limi- 
tation 

(xii) By real owner against decree-holder for money wrongly 

attached in execution of decree and paid over to 
decree-holder — Limitation ... , 

(xiii) By ward against guardian for specific sums received 
by latter — Limitation 

(xiv) Defendant drawing money invested by him in bank 

and which belonged to deceased lady — Suit for reco- 
very of money by plaintiff who 13 beir-at-law — Limi- 
tation ... ... ... 

(xv) Essential conditions for applicability of Art. 62 

(xvi) For arrears of rent realized by person not entitled to 

it — Limitation 

Uvii) For haqq-i-chaharam — Limitation ... _ 

(xviii) For money received by defendant for use of plaintiff a 
prcdocessor-in -interest — Limitation 


A 62 N 7 

A 62 N 2 

A 62 N 24 
A 62 N 4 

A 62 N 6 

A 62 N 20 

A 62 N 31 

A 62 N 31 
A 62 N 9 

A 62 N 10 

A 62 N 10 

A 62 N 11 

A 62 N 24 

A 62 N 27 
A 62 N 25 

A 62 N 31 

A 69 N 3 
A 110 N 3 

A 62 B SO 
A 62 N B 
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Money— Had and received— Suit for —(Contd.) 

(six) For recovery of money received by defendant as offer- 

ings for shrino ... ... ... A 62 N 29 

(xx) F • * r 'r ,■ 


realized — Limitation . . ... ... A 120 N 2 

(xxi) For rent received by defendant in kind . . A 62 N 6 

(xxii) For specific 6ums received by guardian during plain- 
tiff’s minority — Limitation ... ... A 120 N 2 

(xxiii) For sums due to plaintiff out of collections from vil- 
lage ... ... ... ... A 62 N 31 

(xxiv) Illustrative cases of, governed by Art. 62 ... A 62 N 31 

(xxv) Judgment-debtor paying certain sums under decree to 
decree-holder — Application by judgment-debtor for 
certificate of satisfaction rejected — Suit by judgment- 
debtor for recovery of money paid to decree- holder — 

Limitation applicable, whether same as applicable to 
suit for money bad and received .. ... A 62 N 31 

(xxvi) Land purchased by A — Sale of land for arrears of 
revenue — Surplus sale proceeds paid to B, original 
owner— Suit by A against B lor surplus sale proceeds 
— Limitation applicable, whether same as applicable 
to suit for money had and received ... . . A 62 N 21 

(xxvii) Limitation ... ... .. A 62; A 62 N 2 

(a) Art. 62 applies whether liability of defendant 

arises under statute or under general principles 

of law ... .. ... A 62 N 2 

(b) For suit not falling under Art. 62 . A 120 N 26 

(c) Illustrative cases governed by residuary Art 120. A 120 N 14 

(d) Starting point . . . A 62 N 32 

(xxvili) Money, whether must havo been received for plaintiff's 

use at the timo of receipt for applicability of Art. 62 • A 62 N 7 

(xxix) Nature of, under English Law .. .. A 62 N 2 

(xxx) Partition of joint Hindu family — Karta assigning to 
member a mortgage bond already paid off — Suit by 
member against ex-karta for recovery of money — 

Limitation .. . .. ... A 62 N 7 

(xxxi) Payment of premium by tenant to landlord — Such 
premium prohibited by Bombay Rent Act — Claim for 
refund of premium paid — Limitation ... A 120 N 2 

(xxxn) Plaintiff entitled to receive under terms of a will, 
certain amount os maintenance from income of certain 
properties in hands of defendant — Limitation . . A 62 N 16 

(xxxiii) Plaintiff entitled to sue either for money had and 
received or for some other relief to which shorter 
period of limitation is applicable — Plaintiff, whether 
can be compelled to sue for relief to which shorter 
period of limitation is applicable ... ... A 62 N 2 

(xxxiv) Succession certificate obtained by brother of deceased 
— Money realized — Suit by widow of deceased for 
recovery of money — -Limitation 


A 62 N 9 
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Money— Had and received— Suit for— (Contd.) 

(xxxv) Sum of money due from A to B — G receives money in 
circumstances rendering such receipt one for use of B 
— Suit by B against 0 for money bad and received, 
■whether barred if suit for recovery by B against A is 
barred by limitation 

(xxxvi) Time, whether extended by operation of S. 16 
(xxxvii) To recover from defendant, as Bon and legal represen- 
tative of plaintiff’s late pleader money, received by 
latter for payment to plaintiff — Limitation 
(xxxviii) "Whether one in nature of Buit for damages or compen- 
sation ... ... ... _ . ... 

(d) Test to determine whether money is received for plaintiff's 

use ... ... ... ... 

(e) What is ... 

0) Illustrative cases 

(ll) Money had and received by defendant's predecessor-in- 
interest, whether money had and received by defen- 
dant 

(iii) Money paid by plaintiff to defendant under void 

agreement, whether money had and received 

(iv) Money received by defendant's agent, whether money 

bad atid received by deiendawt _ ... 

(v) Monoy which defendant compelled plaintiff to pay and 
to which defendant is not entitled 

-Immovable property converted into — Whether immovable pro- 
perty 

—Invested on thavanai transactions — Snit for — Limitation 
— —Lent — Suit for 

(a) Limitation 

(i) Arts. 57 and 59, distinguished 

(ii) General and specific provisions of 

(iii) Starting point — Where lender has given cheque for 

money 

(iv) Where lender draws his own cheque and gives it to 

borrower 

(v) Where lender transfers to borrower cheque drawn 

by another person and endorsed in his favour by 
payee ... ... 

(vi) Where money is lent under agreement that it shall be 

payable on demand — "On demand” — Meaning 
of ... ... ... A 59; A 59 N 

(b) On money dealings ... ... ... _ 

(c) Stipulation to pay interest, whether makes difference in appli- 

cability of Art. 59 

(d) Where loan is on agreement that it is repayable on future 

date — Limitation 

Meaning of ... ... ... ... __ — 

Obtained by defendant from third party who had obtained it by 

fraud practised upon plaintiff ... ... . . 

Paid as consideration whero transfer of property is void — Limita- 
tion 

Paid by plaintiff for defendant 

(aa) Genera! and special provisions of limitation ... 


A 62 N 2 
A 62 N 32 


A 62 N 6 

A 62 N 2 

A 62 N 2 
A 62 N 6 
A62N2 


A 62 N 6 

A 62 N 2 

A62N6 

A 62 N 2 

A 141 N 11 
A 115 N 3 

A 57 
A 57 N 1 
A 57 N 1 

A 58 N 1 

A 58 N 1 


6; A 591* 8 
A 67 N 7 

A 59 N 7 

A 67 N 5 
A 51 H 2 

A 62 N I® 

A 62 N 5 

A 81 N' 1 
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Money— Paid by plaintiff for defendant— (ContdJ 

(a) Money paid to third person for defendant — When 

recoverable from defendant under substantive law ... A 61 N 5 

(b) Question under what circumstances money paid for defon- 

dant can be recovered by plaintiff, is one of substantive 

law ... ... ... .. ... A 61 N 2 

(c) Question whether payment to third person was for defen. 

dant is one of fact .. ... .. ... A 61 N 6 

(d) Sait for 

(i) A depositing monoy with B to be paid to C — Failure 
of depositee to pay — Depositor paying to G — Suit by 
depositor against depositee — Limitation ... A 61 N 8 

(n) A taking over B’s liability and subsequently paying it — 

Sait by A against B for reimbursement — Limitation . A 61 N 9 

(iil) By person interested in property, paying off charge 

liable to be paid by defendant — Limitation . . A 61 N 7 

(iv) By receiver to recover money spent for estate ... A 61 N 14 

(v) By succeeding trustee of temple against previous trus- 

tee for recovery of sum taken by latter for litigation 

purposes during trusteeship— Limitation . A 61 N 3 

(vi) Paid for defendant and creating money charge on 

property ... ... A 61 N 17 

(vii) For reimbursement for fine paid by plaintiff for misuse 

of land by defendant ... . . . . A 61 N 13 

(viii) Limitation ... ... ... ... A 61 

(а) Applicability of general Art. 61 where any special 

Article applies to tho case . . . . A 61 N 2 

(б) General and special provisions of ... . A 61 N 2 

(c) Starting point . . . . ... A 61 N 18 

(i) Where plaintiff has made several payments 

to meet a particular liability of defendant A 61 N 18 

(ix) Onus of proof . . . A 61 N 19 

(x) "Where defendant has contracted to pay the money to 

plaintiff ... . .. ... A 61 N 5 

(xi) Where money has been deposited into Court for pur. 

pose of being paid to defendant . . . . A 61 N 4 

(xii) Where money is paid for defendant by third person 

against plaintiff’s will ... . ... A 61 N 3 

(xm) Where plaintiff, being interested in such payment, 

has paid it for defendant . . . ... A 61 N 5 

(xiv) Where plaintiff has been forced to make involuntary 

payment ... ... .. ... A 61 N 3 

(xv) Where plaintiff has made the payment for defendant 

not intending to do so gratuitously and defendant ha3 

enjoyed benefit thereof ... , ... A 61 N 5 

(xvi) Where plaintiff is in justice and equity entitled to 

recover the amount ... .. ... A 61 N 6 

(xvii) Whore plaintiff pays money to third person to whom 
defendant is not liable — Limitation 


A 61 N 5 
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Money— Paid by plaintiff for defendant— (Contd.) 

(e) What is 

( 1 ) A, in possession of property adjudged to him by com- 
petent Court pays off charge on property— 'B subse- 
quently decided on appeal to be owner of property—- 
Payment by A, whether payment for 3 within 
Art. 61 

(ii) Allegation by A that he is lawful heir to deceased 

person — Payment by A of deceased person's debts — 
B subsequently found to bo true heir— Payment by 
A, whether payment for B within Art. 61 

(iii) Mere fact that defendant or his property is liable to 

pay to third person on date on which plaintiff pays 
to such third person, whether necessarily shows that 
payment was for defendant ... ^ 

(iv) Money paid by agent for liabilities incurred for princi- 

pal, whether money paid for defendant within Art. 61: 

(v) Money paid to third person to whom defendant is not 

liable, whether money paid for defendant ••• 

(vi) Money spent by receiver for purposes of estate, whether 

money paid for defendant within Art. 61 

(vii) Payment by one co-partner of common liability, whe- 

ther payment for other co-partners within Aft. 61 ... 
(viii) Payment by one of two joint owners of tenure to save 
estate from sale for arrears of revenue and rent, 
whether payment for other joint owner 
(ix) Payment in excess of his share by one of several persons 
jointly liable, whether payment for other persons 
liable 

Paid by reason of fraud of third party ... 

Paid for joint purchase — Recovery of— Suit for — Limitation . ... 

Paid in consideration of voidable transfer without possession — 

T .- L.L- p, , 


A GIN 5 


A 61 N 5 


A 61 N 6 
A 61 N 15 
A 61 N 5 
A 61 N 14 
AhlflS 

A 61 N 6 


A 61 NG 
A 97 N 1 
A 89 N 3 

A 97 N 8 
A 62 N 2S 


■ Contract Act ... 

(b) Consideration which afterwards fails 
(0 Illustrative cases 
(ii) Meaning of 

(a) Whether means failure of total consideration ... 
(o) Essentials of applicability of Art. 97 
(d) Existing consideration . . 

(i) Agreement discovered to be void, whether existing 

consideration ... 

(ii) Consideration which is at the time of payment void m 

law, whether existing consideration 
(ni) Executed consideration, what is 

(iv) Executory consideration 

(a) What is ... 

(b) When can bo said to fail ••• .*•* 

(v) Mortgage of property under attachment, whether exist- 

ing consideration 

(vi) Mortgage void but upon which mortgagee receives 

interest, whether existing consideration 


A 97 N 4 

A 97 N 4 
A 97 N 4 
A 97 N 4 
A 97 N 1 


A 97 N II* 

A97N3 
A 97 N 4 


A 97 N 4, 11 
A 97 Nil 


A 97 N 3 


A 97 N 3 
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Money— Paid on existing consideration— Existing consideration— f Contd.) 

(vii) Possession given under avoid promise to transfer, who- 

ther existing consideration ... ... ... A 97 N 3 

(viii) Sham sale deed, whether existing consideration ... A 97 N 3 

(ix) Void transfer with delivery of possession, whether 

existing consideration ... A 97 N 3; A 97 N 7 

(x) Voidable transfer with possession given, whether exist- 

ing consideration ... ... ... A 97 N 9 

(xi) Voidable transfer without possession, whether existing 

consideration ... ... ... ... A 97 N 8 

(e) Limitation ... ... ... A 62 N 13; A 97 

(i) Extension of — Period, whether extended to six years 

in cases falling within both Art. 97 and Art. 116 ... A 97 N 2 

(ii) Starting point ... ... ... ... A 97 N 5 

(a) Monoy paid on void transfer with dolivery of 

possession — Illustrative cases ... ... A 97 N 7 

(fc) Suit on contract which fails through Court of 
law refusing to enforce its apocific perform- 
ance .. ... ... A 97 Nil 

(c) Suit on failure of executory consideration — 

Illustrative cases ... ... .. A 97 N 11 

(d) Where Appellate Court confirms decision of first 

Court deciding transfer void in case of voidable 

transfer without possession ... ... A 97 N 8 

(e) Where first Court decides transfer void and 

second Court reverses it which in its turn is 
reversed by High Court in case of voidable trans- 
fer without possession ... ... A 97 N 8 

(/) Where in execution of decree by third person 
with paramount title against plaintiff, such third 
party is formally put in possession of property 
purchased by a plaintiff . . ... A 97 N 7 

[g) Whether can be postponed by reason of the fact 
that decision of first Court is confirmed by 
Appellate Court where such decision is the 
failure of consideration .. ... A 97 Nil 

(f) Money not paid in pursuance of any contract between the 

parties — Suit for, whether suit within Art 97 ... A 97 N 1 

(g) Money paid 

VO Adjustment ot mutual claim, whether payment ol 

money .. ... ... .. A 97 N 2 

(n) Debt retained in part payment of money payable by 

creditor — Whether there is payment in such cases 1 A 97 N 2 

(h) Money paid upon registered mortgage but mortgaged property 

subsequently sold for payment of municipal taxes free of 
mortgage — Limitation ... . . . . A 97 N 10 

/J ' ■' *' ’ * .. ... A97N1 

i lure of existing 

... A 97 N 11 

(k) Right to recover such money, basis of . ... [A 97 N 1 

« Sait for, distinguished from one for damages or comp3nsation A 97 N 2 
(m) Suit for mortgage money under S. 68, T.P. Act, if one based 

on failure of consideration . . ... ... A 97 N 10 
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Paid on void transfer with delivery of possession — Remedies of per- 
son paying money ... ... ... ... A 97 N 7 

— — P aid on void transfer without possession • — Remedies of person 

paying money ... ... ... ... ... A 97 N 6 

Paid on voidable transfer with possession — Limitation — Start. 

ing point — Illustrative cases ... ... ... A 97 N 9 

Paid on voidable transfer without possession — Limitation — Start- 

mg point ... ... ... ... ... A 97 N 8 

- — Paid to witness — -Honey paid as batta and travelling expenses — 

Failure of witness to attend in pursuance of summons served 

on him — Suit for recovery of money paid — Limitation ... A 62 N 31 

Paid under agreement void ab initio — Limitation ... ... A 62 N 12 

— — Paid under decree which is aftorwards set aside or reversed ... A 62 N 18 
Paid under mistake — Suit for — Limitation ... A 62 N 14; A 96 N 4 


—Paid under protest 

(a) Suit in respect of money paid in satisfaction of claim for 

arrears of revenue 

(i) Limitation 

(«) Applicability of Art. 16 and Madras Revenue 
Recovery Act, S. 59 ... 

(b) Applicability of Art. 16, essentials of ... A 

(c) Starting point ... ... 

(ii) Under Madras Compulsory Labour Act, S. 6— Limi- 

tation ... ... ... .*• 

(jii) Under Madras Revonue Recovery Act, S. 52 — Limi- 
tation ... ... ... ... 

(b) Suit in respect of money paid on account of demands 

recoverable as arrears of revenue — Limitation 
(o) What is ... 

—Paid upon agreement discovered to be void — Limitation— Starting 
point ... ... ... ... 

— Paid upon void consideration — Limitation — Starting point 
— Payable in instalments — Verbal contract for — Suit on — Limi- 
tation ... ... ... ... ... 

— Payment of 

(a) Meaning of ... ... ... 

(b) What is — Giving of security to pay, whether payment ... 
— Purchase money 

(a) Suit for refund by auction purchaser — See Auction 

purchaser. 

(b) Suit for refund for default of vendor — See Vondor and 

vendee. 

— Receipt of — -What is 

(a) Receipt of paddy, whether receipt of money ... 

(b) Rocoipt of rent in kind, whether receipt of money 
— What is 

— Whether moveable property 
—Whether moveable property within Art. 29 
—Whether movcablo property within Art. 146 
— Whether specific moveable property ... 

— Wrongly attached under decree and paid over to decree-holder— - 
Suit by real owner — Limitation ... 


A16N5 
16; A 16 N 2 
A 16 N 4 


A 97 N Ha 
A 97 N 11a 


A 62 N6 
A 62 6 

A 51 N2 
A 89 H6 
A 29 N 6 

A 146 N 2 

A 48 NS 
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Mortgage 

Acknowledgment 

(a) By judgment-debtor in respect of mortgage on property — 

"Whether binding on auction-purchaser ... ... S 19 N 34 

(b) By mortgagor, alter ho has parted with his entire interest 

in equity of redemption and when not personally liable — 

Whether can bo used against transferee of equity of 

redemption as acknowledgment by person through whom 
transferee derives liability . . ... ... 8 19 N 25 

(c) Entry in settlement record that certain property is under a 

mortgage — When can bo used as acknowledgment of liabi. 

Iity in respect of mortgage ... ... ... S 19 N 49 

(d) Mortgagee obtaining decree for possession and delivery 

thereof — Mortgagee giving receipt acknowledging that he 
has received delivery of possession as directed by decree — 

Decree stating that claim of decree- bolder was based on 
mortgage — Beceipt, if contains acknowledgment of liability 
with respect to mortgage so as to save limitation for suit 
lor redemption of mortgage ... ... ... S 19 N 18 

(o) Mortgagor granting mortgage with possession to stranger — 

Stranger allowing revenue payable on land to fall into 
arrears — Property sold for arrears of revenue — Stranger 
purchasing property at revenue sale — Acknowledgment by 
mortgagor in regard to first mortgage— Whether binding on 
stranger ... ... ... ... S 19 N 34 

(f) Mortgagor signing entry in account book of mortgagee — 

Mortgageo also signing eDtry as scribe — Latter if thereby 
acknowledges liability on his part . . S 19 N 31 

Admission of mortgage 

(a) Admission of existence of mortgage by person on whom morfc. 

gage right devolves subsequently— Whether can be used as 
acknowledgment against transferee of the right from such 
person ... ... ... ... .. 8 19 N 25 

(b) Whether amounts to admission of mortgagee’s right to pos. 

session of mortgaged property under terms of the mortgage : S 19 N 27 
Assignment of 

(a) Assignment ab initio void— Assignee receiving money on 

bond — Suit by assignor for recovery of money so received 
— Limitation .. A 62 N 81 

(b) Assignment by mortgagee — Mortgagee thereafter receiving 

mortgage money in fraud of assignee — Suit by assignee for 
money received by mortgagee — Limitation ... A 69 N 31 

By conditional sale 

(a) Foreclosure of — Enactments as to . ... A 135 N 9 

(b) Suit for possession by mortgagee — Limitation ... ... A 135 N 9 

(c) Sait for possession by mortgagee not entitled to possession — 

Limitation . . . ... A 135 K 2 

Co-mortgagees 

(a) Acknowledgment by joint mortgagee — Whether [saves limi- 

tation for suit for redemption . ... . S 21 N 16 

(b) Death of one of two co-mortgagees — Acknowledgment by 

survivor — Sufficiency of, to keep alive right of redemption S 21 N 16 
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Mortgage— Co-mortgagees— (Contd.) 

(c) Mortgagee right partitioned and each co-mortgagee in sepa- 

rate possession of a portion of the mortgaged property — 
Acknowledgment by one co-mortgagee — Whether can be 
used in suit for redemption of the particular share in his 
enjoyment 

(d) Mortgagee right vested in several persons jointly — Suit by 

one of them without impleading others — Suit must bo 
dismissed 

(e) Payment made to one of several joint mortgagees — Suffi- 

ciency of, for purposes of S. 20 ... 

(f) Statement by one mortgagee that money due on mortgage 

remained unpaid — Equity of redemption subsequently 
becoming vested in him — Suit by other mortgagee for 
recovery of his share of mortgage money — Statement, if 
can be used as acknowledgment of liability to save limi- 
tation for suit 

(g) Suit by one co-sharer on the mortgage— Decree passed in 

favour of all co-sharers — Suit for contribution in respect of 
costs incurred in suit on mortgage — Limitation 

(h) Suit for contribution against other co-mortgagee by a co- 

mortgagee who pays off mortgage— Limitation— Starting 
point 

S Whether agent of another co-mortgagee 

Whether one can give discharge on behalf of all within the 
meaning of S. 7 
Co-mortgagors 

(a) Acknowledgment by one co-mortgagor — Whether saves limi- 
tation as against other co-mortgagors 
(b) Mortgagor transferring portion of equity of redemption to 
another — Mortgagor and transferee, if joint contractors 
within the meaning of S. 21 ... ... 

(o) Payment by one, if saves limitation against the others 

(d) Redemption by co-mortgagor — Suit by other co-mortgagors 
for their shams of property — Limitation — Starting point : 

(e) Suit for contribution against co-mortgagor by a co-mortgagor 
paying off mortgage — .Limitation... ... 

(f) Suit for interest against co-mortgagor for amount paid for 
redemption — Limitation 

(g) Suit for share of mortgago money received by defendant 
mortgagor on the allegation that mortgaged property was 
undivided ancestral property in which plaintiff had a right 
■ — S. 20 does not apply 

(b) Suit for share of mortgago money received by co-owner of 
property who lmd mortgaged it and received the wbolo of 


mortgago money — Limitation 
English mortgage 

(a) Suit for foreclosure 

(i) Limitation 

(n) Maintainability of suit 

(b) Suit for salo— Limitation 
-Equitable mortgago 

(a) Enforcement of — Suit for — Limitation 

(b) Suit by mortgagor for document deposited after redemption 


S 21 N 16 

S 22 N 17 
S21N6 


S 19 N 33 

A 61 N 12 

A 132 N 10 
A 89 N 7 

S7N22 
S 21 N 11 

S 21 N 8 
S 21 Nil 

A 148 N 3 

A 132 N 10 

A 116 N 14 

S. 20 N 4 
A 132 N 8 

A 147 N 1 
A 147 N 1 
A 147 N 1 

A 147 N 3 
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Mortgage— Equitable mortgage— ( Contd.) 

ol mortgage — Limitation — Starting point ... ... A 49 N 9 

(c) Suit for foreclosure— Maintainability ... ... A 147 N 2 

(d) Suit for money due — Limitation ... ... ... A 132 N 22 

(e) Suit for sale — Limitation ... ... ... A 147 N 2 

Final decree 

(a) Application for — See also under Decree — Final decree. 

(0 Is not one for execution of preliminary decree ... A 182 N 12, 13 
(n) Whether can be saved from bar of limitation by 

acknowledgment under S. 19 ... ... S 19 N 17 

(b) Preliminary decree ra favour of mortgagee — Subsequent pass- 

mg of decree against both mortgagor and mortgagee in suit 
by third person negativing mortgagor’s title — Reversal of 
decree in appeal — Mortgagee’s claim for final decree — 

Mortgagee, if entitled to fresh period from appellate decree... S 9 N 11 

(c) Preliminary mortgage decree obtained by mortgagee — Subse- 

quent suit by third party against mortgagor and mortgagee 
for declaration that bypotheca did not belong to mortgagor 
but to him— Dismissal of suit — Period of pendency of suit 
cannot bo excluded in computing limitation for mortgagee's 

application for final decree ... ... ... S 15 N 11 

Foreclosure 

(a) Decree for, in mortgage suit — Application for — Limitation ... A 181 N 4 

(b) Invalid foreclosure proceedings — Effect ... ... A 148 N 6 

(c) Irregular proceedings under Bengal Regulation 17 of 1806 — 

Suit by mortgagor for redemption — Limitation ... A 148 N 11 

(d) Mortgagee issuing notice of foreclosure under Bengal Regula. 

tion 17 of 1806 — No further proceedings after year of 

’ 1 ' A 148 N 11 


A 148 N 6 


mortgagor ... ... ... ... A 148 N 11 

Foreclosure or sale 

(a) Suit by mortgagee to recover mortgage money on ground of 

deprivation of security by wrongful act of mortgagor — Suit 
by mortgagee for foreclosure or sale — Whether on same 
cause of action for purposes of S. 14 ... ... S 14 N 18 

(b) Suit for— Limitation — Applicability of Arts. 147 and 132 ... A 132 N 2 

Foreclosure, suit for — Limitation ... ... ... A 147 

(a) Applicability of Arts. 147 and 132 distinguished ... A 147 N 1 

(b) Starting point ... ... ... A 132 N 3; A 147 N 4 

Interest 

{a) Mortgage document containing personal covenant to pay 
principal and interest secured by mortgage — Suit on per- 
sonal covenant to pay principal time-barred — Suit to ' 
enforce personally payment of interest falling due within 
six years of suit instituted within twelve years of date 
when mortgage money fell due — Limitation ... ... A 132 N 12 
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Mortgage— Co-mortgagees— ( Contd.) 

(c) Mortgagee right partitioned and each co-mortgagee in sepa- 

rate possession of a portion of the mortgaged property — 
Acknowledgment by one co-mortgagee — Whether can be 
used in suit for redemption of the particular share in his 
onjoyment ... ... ... _ ... 

(d) Mortgagee right vested in several persons jointly — Suit by 

one of them without impleading others — Suit must be 
dismissed 

(e) Payment made to one of several joint mortgagees — Suffi- 

ciency of, for purposes of S. 20 ... 

(f) Statement by one mortgagee that money duo on mortgage 

remained unpaid — Equity of redemption subsequently 
becoming vested in him — Suit by other mortgagee for 
recovery of his share of mortgage money — Statement, if 
can bo used as acknowledgment of liability to save limi- 
tation for suit 

(g) Suit by one co-sharer on the mortgage — Decroo passed in 

favour of all co-sharors — Suit for contribution in respect of 
costs incurred in suit on mortgage — Limitation 

(h) Suit for contribution against other co-mortgagee by a co- 

mortgagee who pays off mortgage — Limitation — Starting 
point 

(i) Whether agent of another co-mortgagee 

(j) Whether ono can givo discharge on behalf of all within the 

meaning of S 7 
—Co- mortgagors 

(a) Acknowledgment by ono co-mortgagor — Whether saves limi- 

tation as against other co-mortgagors 

(b) Mortgagor transferring portion of equity of redemption to 

another — Mortgagor and transferee, if joint contractors 
within the meaning of S. 21 

(c) Payment by one, if saves limitation against the others ••• 

(d) Redemption by co-mortgagor — Suit by other co-mortgagors 

for their shares of property — Limitation — Starting point : 

(e) Suit for contribution against co-mortgagor by a co-mortgagor 

paying off mortgage — Limitation... ... < 

(f) Suit for interest against co-mortgagor for amount paid for 

redemption — Limitation ... ... 

(g) Suit for share of mortgage money received by defendant 

mortgagor on the allegation that mortgaged property was 
undivided ancestral property in which plaintiff had a right 
— S. 20 does not apply 

(h) Suit for share of mortgage money received by co-owner of 

property who had mortgaged it and received the whole of 
mortgage money — Limitation 
English mortgage 


(b) Suit for sale — Limitation 
■ Equitable mortgage 

(a) Enforcement of — Suit for— Limitation 

(b) Suit by mortgagor for document deposited after redemptiou 


S 21 N 16 

S 22 N 17 
S21N6 


S 19 N 33 

A 61 N 12 

A m V W 
A 89 N 7 

S7N22 
S 21 N 11 

S21N8 
S 21 N ll 

A 148 N 3 

A 132 N 10 

A 116 N 14 

S. 20 N 4 

A 132 N 8 

A 147 N 1 
A 147 N 1 
A 147 N 1 

A 147 N 2 
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of mortgage— Limitation — Starting point 

(c) Suit for foreclosure— Maintainability 

(d) Suit for money due — Limitation ... ... ... 

(e) Suit for sale — Limitation 
Final decree 

(a) Application for — See also under Decree — Final decree. 

( 1 ) Is not one for execution of preliminary decree ... A 
(n) Whether can be saved from bar of limitation by 
acknowledgment under S. 19 ... ... 

(b) Preliminary decree in favour of mortgagee — Subsequent pass* 

mg of decree against both mortgagor and mortgagee in suit 
by third person negativing mortgagor’s title — Reversal of 
decree in appeal — Mortgagee's claim for final decroo — 
Mortgagee, if entitled to fresh poriotl from appcllato decree.,. 

(c) Preliminary mortgage decree obtained by mortgagee — Subse- 

quent suit by third party against mortgagor and mortgagee 
for declaration that hypothecs did not belong to mortgagor 
but to him — Dismissal of suit — Period of pondcncy of suit 
cannot be excluded in computing limitation for mortgagoo'a 
application for final decree ... ... 

Foreclosure 

(a) Decree for, in mortgage suit — Application for — Limitation ... 

(b) Invalid foreclosure proceedings — Effect 

(c) Irregular proceedings under Bengal Regulation 17 of 180G— 

Suit by mortgagor for redemption— Limitation 

(d) Mortgagee issuing notice of foreclosure undor Bongal Rcgula. 

tion 17 of 1806 — No further proceedings after year of 


A 40 X 0 
A 147 X 2 
A 132 N 22 
A 147 X 2 


mortgagor ... ... ... ... A 148 N 11 

Foreclosure or sale 

(a) Suit by mortgagee to recover mortgage money on ground of 
deprivation of security by wrongful act of mortgagor — Suit 
by mortgagee for foreclosure or sale — Whether on same 
cause of action for purposes of S. 14 ... ... 8 14 N lg 

(h) Suit for — Limitation — Applicability of Arte. 147 and 132, ... A 132 R $ 

Foreclosure, suit for — Limitation ... ... ... A 147 

(a) Applicability of Arts. 147 and 132 distinguished ... A 147 N 1 

(b) Starting point ... ... ... A 132 N 3; A 147 N 4 

— —Interest 

(a) Mortgage document containing personal covenant to pay 
principal and interest secured by mortgage — Suit on per- 
sonal covenant to pay principal tiroe-barred — Sait to * 
enforce personally payment of interest falling due within 
six years of suit instituted within twelve years of date 
when mortgage money fell due — Limitation ... ... A 132 N 12 
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(b) No provision for payment of interest after date fixed for pay- 

ment of principal — Post diem interest — Non-payment, 
if continuing breach of contract to pay 

(c) Suit for — -Limitation ... 

(d) Whether chargo on mortgaged property ... 

■ Invalid under Tenancy laws — Whether can be used as acknow- 

ledgment of liability in suit on original cause of action 
^^Meaning of, within Art. 147 ... 

■ Mortgago decreo — Execution of — Attachment, if necessary 

Mortgago decree in Original Bide of High Court — Application for 

personal decreo — Limitation 

-Mortgage deed — Default clauso in mortgage deed providing, on 

failure of mortgagor to pay within cortain term mortgagee should 
become absolute owner — Effect 
Mortgagee 

(a) Dispossession of mortgagor by stranger who remains in 

adverso possession for 12 years — Only right to equity of 
redemption and not that of mortgagee is extinguished 

(b) Interest of — Whether immovable property within Art. 141: 

(c) Meaning of 

(d) Mortgago of proporty after mortgagor is ousted from pro- 

perty by stranger— Mortgagee, if has independent cause of 
action against stranger ... ... 

(e) Mortgago of trust proporty from express trustoo with notice 

of -trust — Mortgagco receiving interest from trustee — 
Mortgagee, if constructive trusteo for benoficiary in regard 
to interest received by him 

(e 1 ) Mortgagee from vatandar continuing in possession after 
vatandar’s death — Title acquired by mortgagee by adverse 
possession against successors, whothor that of mortgagee : 

(f) Mortgagee getting into possession of mortgaged property— 

Mortgagee subsequently dispossessed by mortgagor — Suit 
for possession by mortgagee — Limitation 

(g) Mortgagee in possession after satisfaction of mortgage — 

Whether trustee ... ... ... S 2 Cl 11 N 

(h) Mortgagee of occupancy bolding — Structure put up by, with- 

out landlord’s consent — Suit for removal — Limitation 

(i) Partial failure of consideration for mortgage — Possession of 

mortgagee under mortgage is as mortgagee within meaning 
of Art. 148 

(j) Person voluntarily paying off mortgage and getting posses- 

sion — His possession is not that of mortgagee within 
Art. 148 ... 

(k) Possession of 

(i) Continuance in possession by mortgagee after expiry 
of mortgage is in character of mortgagee and not 
under claim of fall ownership 
(li) Decree of Settlement Court declaring mortgagee to be 
owner of property changes character of mortgagee fl 
possession 

(in) Default clause in mortgage deed providing mortgagee 
to become absolute owner on failure of mortgagor to 


8 23 N 8 
A 132 N 12 
A 132 N 12 

8 19 N 71 
A 147 N 3 
A 11 N 18 

A 181 N 6 
A 148 N 7 

S28N6 
A 141 N 11 
A 147 N 3 

S9N7 

SION 7 
A 148 N 9 
A 135 N 2 

); 8 10 N 14 
A 120 N 10 

A 148 N 2 
A 148 N 2 

A 148 N 4 
A 148 N 4 
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Mortgage— Mortgagee— Possession of — ( Cotitd.) 

pay within fixed term— Mortgagee's possession is only 
that of mortgagee even on default 

(iv) Default clauso in mortgage deed providing mortgagee 

to becomo absolute owner on failuro of mortgagor to 
pay within fixed term — Mortgagor consenting it to 
becomo eo from certain dato- — Mortgagee’s possession 
will become that of full owner from such date 

(v) Default clauso in mortgage deed providing mortgagee 

to take possession m his own right on failure of mort- 
gagor to pay within cortain date — Mortgagee taking 
possession' — His possession is in assertion of full 
ownership . . ... ... ... 

(vi) Fact that decree for redemption is obtained against 

mortgagee does not change character of his possession 
as mortgagee ... 

(vii) Foreclosure docree passed against mortgagor — Exten- 

sion of time for payrnoot on condition that possession 
should bo delivered to mortgagee till payment — 
Possession of mortgagee is that of absolute owner 
from expiry of extended term 

(viu) Mere contract to sell equity of redemption in favour 
of usufructuary mortgagee does not alter character of 
possession of mortgagee 

(ix) Mere fact that mortgage is discharged out of usufruct 

or otherwise does not change character of mortgagee’s 
possession though he continues in possession after dis- 
charge 

(x) Mere order in mutation proceedings entering mort- 

gagee’s name as proprietor does not change character 
of mortgagee’s possession ... 

(xi) Mortgagee allowing Government revenue to fall into 

arrears and purchasing property himself at sale for 
arrears — His possession continues to be that of mort- 
gagee 

(xii) Mortgagee cannot by merely assorting for 12 years 

that mortgage was for larger amount prescribe to hold 
as mortgagee for larger amount 
(xiii) Mortgagee entering into possession as mortgagee can- 
not convert nature of possession into that of full 
owner by merely assorting absolute title 

(xiv) Mortgagee having power of sale out of Court pur- 
chases property himself at Bale — Mortgagee’s posses- 
sion after salo is that of mortgagee 

(xv) Mortgagee in possession as such — Subsequent proceed- 

ings for foreclosure turning out invalid — Mortgagee’s 
possession does not become that of full owner 

(xvi) Mortgagee not entitled to possession under mortgage, 

taking possession under foreclosure proceedings which 
are invalid — His possession is not as mortgagee but 
under claim of ownership ... 

(xvii) Mortgagee obtaining transfer of equity of redemption 
from third party unauthorized — Mortgagee’s posses- 
sion is not affected by transfer 


A 148 N 7 

A 148 N 7 

A 148 N 7 
A 148 N 10 

A 148 N 4 

A 148 N 5 

A 148 N 4 
A 148 N 4 

* A 148 N 4 
A 148 N 4 
A 148 N 4 
A 148 N 4 
A 148 N 6 

A 148 N 6 
A 148 N 5 
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Mortgage— Mortgagee— Possession of — ( Contd.) 

(xviii) Mortgagee taking possession as mortgagee but wrong- 
fully — His possession is only as mortgagee 

(xix) Mortgagor’s claim in prior suit to declare mortgage 

had does not enable mortgagee to prescribe to the 
mortgaged property from date of mortgage 

(xx) Ono of co-mortgagors transferring equity of redemption 


payment — Noproceedings taken by mortgagee for final 
decree on default of payment — Mortgagee entering 
into possession as owner — His possession is adverse ... 

(1) Purchase by, of property in contravention of 0, 34, R. 14, 

Civil P. C. 

(i) Effect 

00 Sale does not relievo mortgagee of his obligations as 
mortgagee ... ... ... ... 

(lii) Sale not void but only li&blo to be sot aside at instance 
of mortgagor ... 

(iv) Sale set aside by mortgagor by proper application — 
Parties continue as mortgagor and mortgagee 

(m) Suit against 

(i) Mortgagee in possession of mortgaged property with- 
out title — Article 148 inapplicable 
(li) Mortgagee taking possession under default clause — 
Suit against bim for recovery of property — Art. 148 
inapplicable 

(iii) To recover possession of mortgaged property — Limita- 
tion 

(n) Suit against third person for recovery of money received by 

him from mortgagor and which was due to mortgagee — 
Limitation 

(o) Suit by mortgagee against trespasser, whether barred by fact 

that trespasser has perfected his title against mortgagor : 

(p) Suit by mortgagee and purchase of property in execution — 

Dispossession of mortgagor and property in possession of 
Btranger at time of execution sale — Mortgagee’s suit for 
possession against stranger — Cause of action, when arises : 

(q) Suit to eject mortgagee on ground that mortgage is invalid 

— Limitation ... ... 


(r) Suit to enforce against purchaser of mortgaged property an 

undertaking to pay mortgage amount — Maintainability of 
suit 

(s) "Who is, within meaning of Art 134 — Illustrative cases 
- — -Mortgagor 

(a) Failure of mortgagee to pay off mortgagor’s debt9 for which 
purpose certain sum was left in mortgagee’s hands — Mort- 
gagor himself compelled to pay off debts ■ — Subsequent suit 
1 ‘ 1 T -‘— *ation... 

‘ 1 . prior mortgagee — 

' r for compensation 


A 148 N 4 
A 148 N 4 
A 148 N 5 

A 148 N4 

A 148 N 8 
A 148 N 8 
A 148 N 8 
A 148‘N 8 

A 148 N 4 

A‘148 N 7 
A 148 

A 132 Nil 
A 132 N 17 

S9N7 
A 120 N 4 

A 116 N 2 
A 134 N 13 

A 61 N 8 
A 116 N 22 
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Mortgage-Mortgagor — (Contd.) 

(c) Personal liability of — Whether is destroyed by fact that 

payment of amount is collaterally secured by the mortgage: A 116 N 19 

(d) Sale of portion of property mortgaged — Mortgagor afterwards 

stating that mortgage is undischarged — Statement, if bind- 
ing on vendee ... ... ... ... S 19 N 35 

(e) Suit by mortgagor to recover possession of property from 

transferee of mortgagee — Transferee obtaining possession 
not on date of transfer but subsequently — Limitation, if 
runs from date of transfer ... ... ... S 9 N 8- 

(f) Surplus collections received by mortgagee — Suit by mortgagor 

after satisfaction of decree 

(l) Limitation ... ... ... • ... A 105 

(a) Applicability of Art. 105 and Art. 109 ... A 109 N 6 

(b) Starting point ... ... ... A 105 N 1, 4 

(c) Where liberty to file fresh suit for accounts or 

profits is given in prior suit for redemption ... A 105 N 2. 

(d) Where mortgagor ha3 re-entered into possession 

without suit for redemption ... ... A 105 N 2 

(ii) Maintainability of suit ... ... ... A 105 N 2 

(ni) Suit for compensation for trees wrongfully cut by 
mortgagee, whether suit for collections made by mort- 
gagee ... ... ... ... A 105 N 3 

(iv) Suit for redemption together with claim for surplus 

profits— Such claim, whether barred — Limitation ... A 105 N 2 

(v) Suit, whether barred by prior suit for redemption ... A 105 N 2 

(vi) Surplus collections, meaning of ... ... A 105 N 3 

Personal decreo 

(aa) Application for — Not one for execution ... ... A 182 N 15 

(a) Mortgage not binding on sons of mortgagor— Mortgage con- 

taimng indemnity clause— Suit for personal decree against 
sons of deceased mortgagor against assets of mortgagor in 
sons' hands— Whether lies ... ... ... A 116 N 29 

(b) Mortgagee combining claim against mortgaged property and 

for personal decree — Limitation applicable ... ... S 3 N 4 

(c) Suit for 

(l) If lies when personal remedy barred at the date of 

... S3 N 14 
5 N 20, A 132 N 1& 

. ... A 116 N 21 

cita- 
tion — Starting point ... ... ... A 120 N 62 

Personal remedy — Whether destroyed by fact that payment of 

amount is secured collaterally by the mortgage ... ... A 116 N 19 

■ A 134 N 17 

(b) Good faith of transferee, whether must be proved ... A 134 N 19 

(c) Limitation — Starting point ... ... ... A 134; 

A 134 N 1; A 134 N 12; A 135 N 15 

(d) Mortgage, if should be one with possession ... ... A 134 N 14 

(e) Mortgagee transferring mortgaged property but subsequently 

getting retransfer ... ... ... — A 134 N 15 
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Mortgage— Possession of mortgaged property, etc .—(Contd.) 

(0 Mortgagor’s estato in bands of limited owner at tbo time of 
transfer by mortgagee — Suit for possession by person sue- 
coeding to estato on termination of limited estate — Limita- 
tion ... ... ... I.. ... A 134 N 19 

(g) Naturo of transfor within Art. 134 

(0 Burden of proof as to ... ... ... A 134 N 11 

(ii) Sub-mortgago, whether transfor ... ... A 134 N 11 

(lii) Transfer, whether must purport to be a sale ... A 134 N 11 

(h) Object of proscribing short period of limitation for such suit: A 134 N 2 

(i) Proof of subsisting mortgago at tho timo of transfor and 

transfor by mortgngoo ossontial for applicability of Art. 134 
— Illustrative cases ... ... ... ... A 134 N 13 

(j) Proporty mortgaged by mortgagee ... ... ... A 134 N 1 

(k) Proporty nominally transferred ... ... ... A 134 N 8 

(l) Proporty permanently leased by mortgagee ... ... A 134 N 1 

(m) Eight to suo barred under previous Acts, whether rovived 

undor amonded Act ... ... ... ... A 134 N 16 


(n) 8ubsequont knowledge on part of transferee of transferor’s 

limited rights, whether will provont timo running in favour 
of transferee 

(o) Suit against representative of transferee — Limitation 

(p) Suit for possession against transferee of auction-purcbaser in 

court sale of mortgaged proporty — Limitation 

(q) Transforoo getting possession subsequent to transfor 

(r) When transfer becomes known to plaintiff — Burden of proof 

ns to dato of plaintiff’s knowledge 
- Possession of immovable property mortgaged 

(a) Suit, against whom maintainable ... 

(b) Suit by mortgagoo 

(i) Applicability of Art. 135 and Art. 14G to such suit. ... 
(n) Before Court established by Boyal Chartor — Limita- 
tion — Starting point 

(in) For ojecting mortgagor to whom mortgaged proporty 
lias been leased back — Limitation ... 


A 134 N 10 
A 134 N 3 

A 134 N 9 
A 130 N 12 

A 134 N 16 

A 135 N 5 

A 146 N 2 

A 146 N 3 

A 135 N 2 


(iv) Instituted in Court not established by Eoyal Charter — . 

Limitation ... ... ... 

(v) Limitation — Starting point ... A 135 ; A 135 N 2; A 135 N 

(vi) To enforce stipulation in instrument of mortgage that 

mortgagor should give possession to mortgagee — Limi- . , 

tation ... ... ... — A 135 N 4 


(vii) "Where mortgage instrument recites that possession has 
been given to mortgagee — -Limitation ... 

(viii) Where mortgagee is ontitled to possession only upon 
foreclosure 

(is) Where mortgagee gets possession under mortgago but 
is subsequently dispossessed by mortgagor — Limita- 
tion 


A 135 N 4 
A 135 N 2 

A 135 N 2 


-Prior and subsequent 

(a) After subsequent mortgage, mortgagor stating. that prior 
mortgago remains undischarged — Whether binding on sub- 
sequent mortgagoo 
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Mortgage— Prior and subsequent— f Confd.} 

(b) Prior mortgagee in possession, whether can sot up his mort- 

gage as shield against subsequent mortgagee suing on his 
mortgage . 

(c) Right of subsequent mortgagee to sue for recovery of money 

under his mortgage barred by limitation — Whether he can 
sue for redemption of prior mortgage 
Puisne mortgagee 

(a) Puisne mortgagee paying off prior mortgagee — Suit by puisne 

mortgagee against mortgagor to recover amounts paid to 
prior mortgagee personally from mortgagor — Limitation : 

(b) Suit for redemption and possession against prior mortgagee 

and mortgagor — Limitation ... ... 

——Redemption 

(a) Acknowledgment by mortgagee of mortgage and of his liabi- 

lity to bo redeemed — Whother may be contained in deed of 
sub-mortgage or other document executed in favour of a 
third person ... ... 

(b) Person having right to redeem property in possession of 

another under mortgage and obtain possession — Right to sue 
for possession — When arises 

(c) Redemption of portion of mortgage— Whether allowed under 

the law ... ... ... ... ... 

Redemption, equity of 

(a) Adverse possession of — See under Adverse possession. 

(b) Invalid transfer of, to mortgagee— Effect : A 142 <k 144 N 28; 

(c) Oral sale of — Suit for pre-emption 

(d) Sale of — Whether alienation 

' 1 ' * * * 

A 148 N 5 

(O' . ■ • . 

against mortgagee for possession of mortgaged property — 

Limitation ... .... ... ... A 148 N 5 

(g) Under usufructuary mortgage, sold in execution of decree 

against mortgagor — Suit by purchaser for redemption and 
possession — Suit is governed by Art. 148 and not by 
Art. 137 ... ... . ... ... A 148 N 22 

(h) Whether can he conferred by way of remainder ... A 140 N 3 


A 132 N 26 
A 132 N 26 


A 61 N 7 
A 135 N 6 


S28N2 
8 21 N 16 


I; A 148 N 5 
A 10 N 1 
A 120 N 34 


>ut heirs — Suc- 


(b) What is ... ... 4 ... 

(c) When accrues * ... 

(l) Mortgage deed providing that if mortgage money is 
paid in month of any Jeth within ten years the mort- 
gage would be redeemed but on failure within 10 
years mortgagee would become absolute owner — 
Right to redeem, whether accrues in first Jeth sue. 
» ceeding date of mortgage ... ... ... 

00 Mortgage deed providing that mortgagee should retain 
possession and realize profits and that land was to be 
released if mortgagor repaid money — No date for 
redemption fixed — Redemption does not accrue till 
mortgagee gets possession ... ... 


A 148 N 4 
A 148 N la 
A 148 N 18 


... A 148 N 18 


A 148 N 18 
Li a . 135 
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Mortgage— Redemption, right of — When accrues — (Contd.) 

(lii) No date fixed in mortgage deed for payment of mortgage 
money — Eight to redeem accrues on execution of deed 
, 1 (iv) Time fixed for redemption in mortgage deed very long 

— Eight of redemption cannot arise before, unless 
clause amounts to be a clog on equity of redemption: 
Eedemption, suit for 

(a) Accession to mortgaged property — Suit by mortgagor for 
accession — Art. 148 inapplicable ... 

, (b) Admission of mortgage by son of mortgagee when be has no 

interest in mortgage right — Son inheriting mortgago right 
which subsequently passes to another — Suit for redemption 
against BUch person — Acknowledgment by son of original 
mortgagee — -Whether can be relied on 

(c) Against mortgagee’s assignee — Art. 148, whether applies ... 
(c 1 ) Application by mortgagor for allowing him to make payment 

; — -Whether one in execution of preliminary decree ... 

(d) Application for final decree under 0. 34 E. 8, Civil P. C. 

— Limitation 
, (e) Burden of proof 

(f) By mortgagor who has previously abandoned the land— Suit 
•' ’’ brought within prescribed period— Maintainability • 

(g) By prior mortgagee to enforce his mortgage without implead- 

ing puisne mortgagee — Suit thereafter by puisne, mortgagee 
' ’ to redeem prior mortgage — Art. 148, whether will apply ... 

’ (h) By puisne mortgagee — Suit by him on his mortgage without 
1 1 impleading prior mortgagee — Puisne mortgagee himself 

purchasing mortgaged property — Suit by puisne mortgagee 
to red eom prior mortgage — Art. 148 applies ... 

(i) By puisne mortgagee to redeem prior mortgage— Art. 148 
applies 

(]) By representatives of deceased mortgagor bound by a sale — 
Suit, whether really one for sotting aside sale 

(k) By reversioner of Hindu female who alienated property by 
usufructuary mortgage for necessity — Limitation 

(1) Decree for redemption obtained against mortgagee — Second 
' suit for redemption — Limitation 

(m) Disputo regarding amount due referred to arbitration — Deci- 

sion of arbitrators that mortgagees should be m possession 
for certain number of years — Suit for redemption by enforc- 
ing award — Limitation 

(n) Equity of redemption transferred by person alleged to be 

adopted son of mortgagor after latter’s death Adoption 

— c.a\ j 1 — — Limitation ... 

■ of redemption to 

■ ' ' side within three 

, years of attaining majority ■ — He cannot redeem it within 
longer period conferred by Art. 148 

(p) In case of lekha mukhi mortgage in Punjab — Limitation — 

Starting point 

(q) Interest of mortgagee vesting in Hindu widow — Transfer of 

mortgagee interest by widow to person in whom is vested 
' * the equity of ‘redemption — Transfer set aside on widow 9 


A 148 N 18 

A 148 N 18 

A 148 N,16 

S 19 N 34 
A 148 N 19 

A 182 N 13 

A 181 N 5 
A 148 N 23 

A 148 N 12 
A 148 N 21 

A 148 N 21 
A 148 N 21 
A 12 N 2 
A 141 N 6 
A 148 N 10 

A 148 N 14 
A 148 N 5 

.A 148 N 6 
A 148 N 18 



OrNEiiAi) Index 


2947 


Mortgage— Redemption, suit for —(Contd.) 

death — Suit for redemption — Period during which mort- 
gagee’s interest vested in plaintiff, whether can be deducted 
— Plaintiff, if gets fresh cause of action 

(r) Laches of mortgagor in not enforcing his alleged rights for 

many years — Whether evidence against existence of those 
rights .. . . 

(s) Limitation 

(i) Art. 148 applies to all moitgages 

( 11 ) Starting point . . A 148; 

(t) Manager of joint Hindu family, if can give discharge in 

regard to suit on behalf of whole family 

(u) Mortgage amount paid off but mortgagee in possession — Suit 

forpossession by mortgagor is not suit for redemption 

(v) Mortgage in favour of pint Hindu family — Suit, if can be 

rendered time-barred a9 against all members of family by 
discharge given by manager 

(w) Mortgage with possession of rights in land which later, were 

commuted into fixed money allowance to be paid from Gov- 
ernment treasury — Mortgagee receiving payments and 
giving to Government receipts signed by him as mortgagee 
— Receipts, if achnowiedgincuts to save limitation for suit 
for redemption . . ... , . 

(x) Mortgage without possession — Provision in mortgage that if 

amount due not paid by end of certain year mortgagee 
should take possession as absolute owner — Possession taken 
by mortgagee — Suit for redemption by mortgagor after 60 
years from tho dato for payment — Suit barred 

(y) Mortgagoo authorized to pay himself out of usufruct— Mort- 

gage discharged before expiry of term — Suit by mortgagor 
for recovery of possession on discharge — Limitation — 
Starting point 

(z) Mortgagee, if can claim mortgage money from plaintiff in 

redemption suit, even if suit for money would be barred ... 
(z 1 ) Mortgagee m possession as such — Subsequent invalid pro- 
ceedings for foreclosure — Suit against mortgagee for reco- 
very of property — Limitation 

(z l ) Mortgagee purchasing property in contravention of 0. 34 
R. 14, Civil P. C. 

(i) Sale not set aside by mortgagor within prescribed period 

— Mortgagor cannot sue to redeem ignoring sale 

(ii) Sale set aside by mortgagor — Suit by mortgagor for 

redemption — Limitation 

(z s ) Mortgagor ’8 covenant to pay other debts also — Mortgagee, if 
can defend suit by claiming such debts although suit to 
enforce them is barred 

(z 4 ) Of properties sold for pre-existing mortgage 12 years before 
suit — Maintainability 

(z B ) One of co-mortgagors transferring equity of redemption ta 
mortgagee — Suit by other co-mortgagors — Limitation 
(z 8 ) Person made to sign document by misrepresentation that it . 
is mortgage deed while in fact it is sale deed— Suit by such 
person for redemption on ground that sale is void — Limita- 


S9N 12 

A 148 N 24 

A 148 N 2 
A 148 N 18 

S7N18 

A 148 N la 

S7N18 

S 19 N 46 

A 148 N 18 

A 148 N 18 
S3 N 16 

A 148 N 6 

A 148 N 8 
A 148 N 8 

S3 N 16 
A 120 N 10 
A 148 N 6 

A 148 N 14 
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" Mortgage — Redemption, suit for — (Contd.) 

(z 7 ) Section 20 does not apply ... ... ... S 20 N 4 

(z 8 ) Special or local law — Advantage of S. 6, Oudh Estates Act — 

.1 r.\Vhen can be taken ... ... ... ... A 148 N 26 

(z tt ) Special or local law — Mortgagor may redeem before expiry of 

term under Dekkhan Agriculturists’ Relief Act (17 of 1879): A 148 N 26 

(z w ) Suit barred — Mortgagee becomes owner of property ... A 148 N 25 

(z 11 ) Suit containing also claim for surplus profits — Such claim, 

whether barred by suit for redemption ... ... A 105 N 2 

(z 12 ) Transfer for consideration by mortgagee professing himself 
to be owner 

(i) Right to redeem arising after mortgagor coming to 
know of transfer by mortgagee — Applicability of 
Art. 134 ... ... ... ... A 148 N 19 


... A 148 N 19 

I , , right 

to redeem has not accrued ... ... A 148 N 19 

(c) Suit is one for possession on redemption of mort. 

gage ... ... ... ... A 148 N 19 

(d) Transferee contending that suit is governed by 

Art. 134 — Burden of proof ... ... A 148 N 19 

(z 15 ) Trespasser dispossessing usufructuary mortgagee — Suit 

against trespasser for redemption— Art. 148 applies ... A 142 & 144 N35 
(«“) Upon dismissal of mortgagor’s application for redemption 

under Punjab Redemption of Mortgages Act — Limitation : A 148 N 2 
(z ls ) Usufructuary mortgage by Hindu of joint family property — 

Subsequently equity of redemption also sold to mortgagee — 

Suit to set aside sale by sons not brought within 12 years 


under Art. 126 — Suit to redeem under Art. 148 not main- 
tainable ... ... ... ... A 148 N 20 

(z 18 ) Whether bars subsequent suit for accounts or surplus profits 

against mortgagee ... ... ... ... A 105 N 2 

(z 17 ) Whether one for possession within Art. 137 ... ... A 137 N 3 

(z 1B ) Whether one to enforce payment of money charged on 

immovable property ... ... ... A 132 N 3 

(z 1B ) Whether one to recover possession within Art. 134 ... A 134 N 3 

(z*°) Whether suit in respoct of property under S. 19 ... S 19 N 16 

Renewal of 

(a) If gives fresh cause of action ... ... S 19 N 36 

(b) Mortgagee, if entitled to priority over intermediate mort- 


A 132 N 15 
... A 120 N 12 


limple mortgage 
(a) Mortgagor 1 


(a) Mortgagor leasing property to son of simple mortgagee — 

Lessee authorized to pay rents to simple mortgagee — 
Receipt of rent, if amounts to payment of interest and 
principal as provided in lease 

(b) Suit for sale of mortgaged property — Limitation 
—Subrogation 

(a) Person paying off mortgage in bona fide belief that he is 
entitled to equity of redemption is subrogated to right of 


S 20 N 28 
A 135 N 2 

A 148 N 2 
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Mortgage— Subrogation— ( Contd.) 

(b) PersoD paying off time-barred mortgage, whether gets any 

right . . ... . . ... A 132 N 14 F N 2 

(c) Person subrogated to rights of puisne mortgagee suing to 

enforce mortgage — Whether may set up prior mortgage as 

shield when suit to enforce barred ... ... S 3 N 16 

(d) Stranger paying off usufructuary mortgage — Whether sub- 

rogated to rights of mortgagee . . ... A 142 i 144 N 85 

(e) Suit for enforcement 

(l) Decree obtained on mortgago at the time of payment 

— Limitation-Starting point ... ... A 132 N 14 

(u) Limitation — Starting point ... ... A 132 N 14 

• Suit for mortgage money 

(a) Claim to recover mortgage amount under S. 68, Transfer of 

Property Act — S. 20, if applies ... ... ... S 20 N 4 

(b) Fraudulent mortgage of sir lands — Limitation ... A 116 N 22 

(c) Limitation ... ... ... ... A 62 N 7 

(d) Money paid upon registered mortgage but mortgaged pro- 

perty subsequently sold for payment of municipal taxes 

free of mortgage — Limitation ... ... ... A 97 N 10 

(e) Mortgage for term certain with default clause — Limitation 

— Starting point ... ... ... ... A 132 N 24 

(1) On ground that mortgagee has been defrauded by defendant 
and made to enter into mortgago transaction — Whether 
suit for breach of contract ... ... ... A 116 N 1 

(g) Out of surplus sale proceeds paid to mortgagor where mort- 

gaged property is 6old for arrears of revenue — Limitation... A 62 N 21 

Suit for profits 

(a) Mortgage by insolvent — Mortgage annulled by Insolvency 
Court — .Application by official assignee for rents and profits 
from mortgagee, whether equivalent to suit for profits 
wrongfully received ... ... . . ... A 109 N 12 

Suit for sale 

(a) Limitation 

(l) Applicability of Art. 147 and Art. 132, distinguished... A 147 N 1 
(ii) Starting point ... ... ... A 147 ; A 147 N 4 

(b) Whether suit for possession within S. 28 ... ... S 28 N 3 

Suit to enforce 

(a) Against substituted security — Limitation ... ... A 132 N 11 

(b) Claim by mortgagee disallowed under Civil P. G„ O 21 E. 62 

— Subsequent suit to enforce mortgage — Limitation ... A 132 N 27 

(c) Limitation — Applicability of Art. 132 and Art. 147 distin- 

guished ... ... ... ... ... A 147 N 1 

(d) Mortgage executed by Hindu father— Suit against father or 

his sons — Limitation ... . ... A 132 N 9 

(o) Mortgago of turn of worship — Limitation ... ... A 120 N 41 

(0 Mortgage to secure loan in kind — Limitation A 116 N 29 ; A 132 N 21 

(g) Suit to enforce personal liability barred, if precludes suit to 

enforce mortgage ... ... ... ... S 3 N 14 

Suit to enforce lien — Not one to enforce right to possession and 

not governed by Art. 11-A ... ... ... A 11-A N 9 

Suit to set aside — Mortgago of joint family property by Hindu 

father — Suit by son to set aside — Limitation ... ... A 148 N 20 
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Mortgage— ( Oontd.) 

Saiti upon ■ . ■ , . . 

(a) Accrual of mortgagee's cause of action for suit to enforce 

mortgage — Cause, of action, if affected by fact that mort- 
gaged property is submerged under water 

(b) Extension of time — Mortgagee directod to pay mortgage 

amount immediately to holder of decree against mortgagor 
and obtain receipt — Mortgagee paying the money into 
Court more than a year thereafter — Payment, if has the 
effect of extending time ... ... ..j 

(c) Joinder of parties— Principles governing 

(d) Limitation 

(0 Starting point — Mortgagee, whether gets fresh cause 
of action whero conveyance of portion of mortgaged 
property in discharge of claim under mortgage subse- 
quently turns out to be inoperative 

(it) Suspension of — Time, if suspended by mortgaged pro- 

perty becoming submerged under water ... 

(e) Mortgage exocuted by deceased Hindu father — Mortgage 

binding on son — Suit against son — Limitation 

(f) Necessary parties not joined— No objection taken to non- 

joinder — Effect of ... ... ... ... 

(g) Person interested not made party to suit— Subsequent suit 

against such person — Limitation— Starting point 

(h) Suit barred by limitation — Right of mortgagee, whether 

extinguished by operation of S. 28, Limitation Act 
Usufructuary mortgage 

(a) Equity of redemption — Whether can be adversely possessed 

A 1 

(b) Mortgage satisfied out of usufruct — Possession taken by one 

of co-mortgagors — Suit by other co-mortgagors is not 
governed by Art. 148 ... * 

(c) Right to redeem 

(i) Whether admits of physical possession ... 

(li) Whether property for the purjioses of S. 28 ... 

(d) Suit by mortgagee 

(l) Covenant in mortgage deod that mortgage money is 
recoverable in cose of default on part of mortgagor in 
delivering possession — Suit for mortgage money — 
Limitation 

(ii) For enforcing stipulation in mortgage instrument to 

give him possession — Limitation 

(iu) For equity of redemption — Limitation 

(iv) For mesne profits during period he was kept out of 

possession — Limitation 

(v) For mortgage money on failure of mortgagor to deliver 

possession — Limitation ... ... 

(vi) For profits during disjiossession by mortgagor — Limi- 

tation ... ... ... ... 

(vii) For refund, of money advanced on ground that property 

was already mortgaged with possession — Limitation : 
(viii) For rent of mortgaged property leased back to mort- 
gagor himself — Limitation 


S9N11 

S 20 N 18 
S 22 N 17 

A 132 N 25 
A 1?2 N 25 
A 120 N 2 
S 22 N 25 
A 132 N 16 
A 132 N 26 

2 & 144 N 7 

A 148 N 3 

A ION 7 
S 28 N 5 

A 116 N 22 

A 335 N 4 
A 120 N 2 

A 116 N 22 

A 62 N 7 

A 109 N 6 

A 116 N 22 

A HO N 7 
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Mortgage— Usufructuary mortgage— Suit by mortgagee— (Contd.) 

(ix) Mortgage of watan lands— Death of mortgagor— Suit 


WV ou . 

superior title created by mortgagor— Suit for mortgage 
money — Limitation — Starting point ... ... 

(e) Suit by mortgagor for recovery of mortgage money — Limi- 

tation ... ... ... ... ... 

(f) Suit for redemption — Mature of ... ... ... 

—Usufructuary mortgagee 

(a) Covenant in mortgage deed that mortgagee should pay 

Government revenue — Default by mortgagee — Portion of 
mortgaged properties 6old for arrears of revenue — Suit by 
mortgagor against mortgagee for compensation — Limitation : 

(b) Failure of mortgagee to give back possession — Whether a 

continuing breach of contract 

(c) Lease by — Bights of parties 

(d) Lease by mortgagee to mortgagor for two years with agree- 

ment to charge lease amount on mortgaged property — 
After two years, mortgagor becoming tenant from year to 
year by mortgagee accepting ront — Subsequent suit by ' 
mortgagee for ront — Limitation .. 

(e) Lease to third person by mortgagee — Mortgage redeemed by 1 

mortgagor — Suit by mortgagor for rent from lessee, whether ’ 
maintainable 

(0 Mortgagee dispossessed by mortgagor — Suit by mortgagee 
for profits received by mortgagor — Limitation 

(g) Mortgagee’s duty to account for rent and profits in redemp- 

tion suit even if separate suit for same would have been 
barred 

(h) Beceipt of rents and profits by mortgagee-— Whether amounts 

to payment for purposes of S. 20 ... ... 

(l) Suit for redemption — Usufructuary mortgagee also holding 
simple mortgage — Whether he can In defence to suit for 
redemption of usufructuary mortgage claim that simple 
mortgage should also be redeemed 
— Void mortgage 

(a) Person entering into possession under void mortgage — Before 

12 years, property 6old to him under void sale deed — His 
possession from date of sale becomes that of owner 

(b) Suit on 

(l) Mortgagee entering into possession under' void mortgage 
— Suit by mortgagor against mortgagee as trespasser 
for recovery 

(a) Art, 148 inapplicable 

(fc) Limitation — Starting point ... ... 

(ii) Person entering into possession under void mortgage 
— Suit against him after 12 years for recovery of pro- 
perty — Limitation ... ... ... 

(c) Title acquired by — Person entering into possession under void 

mortgage can only prescribe for mortgagee's title 
— Whether alienation within Art. 125 

— ■Whether transfer for valuable consideration within Art, 134-B ; A 


A 116 N 22 


A 116 N 22 


A 116 N 22 
A 148 N la 


S23N9 
A 110 N 7 


A 110 N 7 
A 109 N 6 

S3N14 
S 20 N 28 


A 148 N 9 
A 148 N 9 


A 148 N 9 
A 125 N 13 
134ABO N 7 
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General Index 


Motion 

- — .Notice of — Whether application for limitation purposes ... A 183 N 3 

Moveable property 

— — Attachment of, in execution of decree— Moveable property pat ia 
custody of sapurdar — Objection to attachment — Court upholding ' 
objection — Suit by objector for recovery— Limitation ... A 143 N S 

Conveyed or bequeathed in trust — Afterwards bought for valuable 

consideration— Recovery of — Suit for 

(a) By beneficiary to recover trust property pledged with bank 

— Limitation applicable ... ... ... A 48A N 3 

(b) Limitation — Starting point ... ... A 48A; A 48A N I 

—Deposited 

(a) Afterwards bought from depositary — Recovery of, from pur- 

chaser — .Suit for — Limitation — Starting point ... A 46A N 1 

(b) Suit for 

(i) Against depositary 

1 (a) Allegation of plaintiff, whether sole basis for 

ascertaining period of limitation applicable to 
such suit ... ... ... A 145 N 7 

(b) For redemption of pledge — Limitation... ... A 146 N 7 

(li) Against legal representative of deceased depositary — 

Limitation ... ... ... ... A 145 N 5 

(iii) Applicability of Art. 49 and Art. 145 ... ... A 145 N 4 

(iv) Limitation — Starting point ... A 49 N 2; A 145; 145 N 6 

• — — Meaning of, within Art. 145 ... ... ... A 145 N 2 

—Partition and possession of— Suit for — Limitation ... ... A 120 N 38 

—Pawned — See under Pawnee. 

Possession of — Suit for 

(a) By Hindu or Mahomedan who is entitled to possession on 

death of Hindu or Mahomedan female— Limitation— Start. 

ing point ... ... ... ... A 141 N 11 

(b) Cases governed by residuary Art. 120 ... ... A 120 N 31 

Recovery of — Suit for 

(a) By reversioner — See under Reversioner. 

(b) Limitation — Applicability of Art. 49 and Art. 145 ... A 145 N 4 

* Seizure of, under legal process — Suit for compensation — Limi- 
tation ... ... ... ... ... A 28 N 1 


Specific moveable property 

(a) Acquired by misappropriation or conversion — Suit for 

(i) Conversion of property, whether must have been dis- 

• ' 48 ... A 48 N 6 

... _ A 48; A 48 N 9 

... still be in posses- 
sion of defendants for applicability of Art. 48 ... A 48 N H 

(iv) Plaintiff, whether must have right to possession of 

property claimed, for applicability of Art. 48 ... A 48 N 2 

(b) Acquired by theft — Suit for _ ^ . 

(0 For value of such property as damages — Limitation ... ^ to tr n 

(n) Limitation — Starting point ... A 48; A 48 N 5; A 48 N y 

(iii) Moveable property, whether must still be in possession 

of defendants for applicability of Art. 48 ... A 48 N 1 

(iv) Plaintiff, whether must have right to possession of . 

■ • ' property claimed for applicability of Art. 48 ... A 48 It 
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Moveable property— Specific moyeable property— (Contd.) 

(c) Conversion of — Suit for compensation 

(i) Successive conversions by more than one person — 

Limitation — Starting point ... ... A 49 N 11 

(li) Successive conversions by same person — Limitation — 

Starting point ... ... ... ... A 49 N 10 

(d) Cost — Suit for 

(i) Limitation — Starting point ... ... A 48; A 48 N 4; A 48 N 9 

(n) Moveable property, whether must still be in possession 

of defendants for applicability of Art. 48 ... A 48 N 11 

(m) Plaintiff, whether must have right to possession of 

property for applicability of Art. 48 ... ... A 48 N 2 

(e) Injury to 

(i) Suit by mortgagee for compensation for depreciation of 

mortgage security through acts of stranger — Limi- 
tation ... ... ... ... A 49 N 7 

(ii) Suit for — Where plaintiff’s vessel was injured by 

collision with defendant’s vessel — Limitation ... A 49 N 7 

(ill) What is, within Art. 49 ... ... ... A 49 N 7 

tt\ T» • P *1 / 


• — Limitation : 

■ . : i to moveable 

property — Limitation 

(iil) Where possession of owner is unlawful — Limitation : 
(g) Reliefs in respect of— Suit for — Limitation — Art. 48 and 
Art. 49, distinguished 
(b) Suit for 

(i) For title deeds deposited with mortgagee after mort- 
gage has been redeemed — Limitation — Starting point 1 

(ii) General and specific provisions of limitation 

(iii) Limitation 

(iv) Where defendant is not in possession or control of 

property claimed — Limitation 

(v) Where property deposited is wrongfully detained by 

depository — Limitation ... ... ... 

(i) What is ... ... ... ... ... 

(i) Books, whether specific moveable property ... 

(ii) Fixtures, whether specific moveable property 

(iii) Government promissory notes, whether specific move- 

able property ... 

(iv) Huts, whether specific moveable property 

(v) Idol of Tbakur, whether specific moveable property ... 

(vi) Money, whether specific moveable property 

(vii) Mortgage deeds, whether specific moveable property ... 
(viii) Property which becomes moveable only by act of 

defendant, whether specific moveable property 

(ix) Share certificates, whether specific moveable property : 

(x) Share in specific moveable property, whether specifio 

moveable property ... ... ... 

(xi) Standing crops, whether specific moveable property ... 

(xii) Standing trees, whether specific moveable property ... 
(xiii) Title deeds of property, whether specific moveable 

property 


A 49 N 4 

A 49 N 2 
A 49 N4 

A 48 N 2 


A 49 N 9 
A 49 N 2 
A 49 

A 49 N 4 

A 49 N2 
A 48 N3 
A 48 N3 
A 48 N3 

A 48 N3 
A 48 N3 
A 48 N 3 
A 48 N3 
A 48 N 3 

A 48 N 3 
A 48 N3 

A 48 N3 
A 48 N3 
A 48 N3 

A 48 N3 



23 54 


Gzszsih Ispzx 


Moveable property — Specific moveable property — (Chr.td.) 

(j) Wrongful taking, injury or detention of — Compensation for 

(») Meaning o! ... ... ... .... 

(ii) Sait for 

(a) Barden of proof as to "wrongful taking" 

1 . (6) Limitation 

(k) Wrongful taking or detention of — Compensation for— Sait for 

(i) Applicability of Art. 43 and Art. 49— Distinction 
between 

i . (ii) Limitation — Starting point ... ... A 

(iii) Moveable property, whether mast still be in possession 

of defendants for applicability of Art. 43 ... 

(iv) Plaintiff whether raO't have right to possession of pro- 

perty claimed for applicability of Art. 43 

(v) Where defendant merely causes deprivation of posses- 

sion of property in bands of pliintiff bot does not 
himself take or detain property— Limitation 

(vi) Where plaintiff has no right to possession of property 

at the time of the wrongful taking or detention — 
Limitation 

(1) Wrongfully taking or detaining — What is 

Trespass upon — Compensation for — Limitation 

-What is 

• (a) Debt, whether moveable property within Art. 29 — 

(b) Money, whether moveable property within Art. 29 

(c) Standing crops, whether moveable property 
— ■ Whether includes money 

— —Wrongful seizure of 

4 (a) Attachment of standing crops, whether seizure of moveable 

property within meaning of Art. 29 

(b) Attachment of third person’s property,* whether actionable 

without proof of malice 

(c) Attachment of third person’s property, whether wrongful 

seizure within Art. 29 
I'l) Compensation for — Suit for 

(i) Actual seizure, whether necessary for maintainability 
• of suit 

(ii) Applicability of Arts 23, 29 and 3G 

(iii) Compensation claimed — Form of ... 

(iv) Dismissal of suit, whether bars another under O. 21, 

• R 63, Civil P. C., with claim for damsges for wrong- 
ful seizure as relief consequent to declaration prayed 
for ... 

(v) Limitation — Starting point ... 

(vi) Suit for recovery of amount taken by defendant from 

• Government treasury, whether one for compensation 
for wrongful seizure of moveable property _ 

(vii) Suit for seizure of standing crops belonging to plaintiff 
. . — Limitation ... 

(viii) Time during which property remains in custodia legis, 
whether excluded 

(ix) Tima spent in prosecuting claim petition in attaching 
Court, whether excluded ... ... ••• 


A 49 X 5 


A 49 X 6 
A 49 

A 43 X 7 
45; A 43 X 9 

A 43 X 11 

A 43 X 2 

A 43 X 7 


A 43 X 9 
A 43 X 7 
A 39 X 2 

A 29 X 5 
A' 29 X 5 
A 29X5 
A 89 X 8 


A 29 X 5 
A 29 X 3 
A 29 N 2 

A 29 N 3 
A 23 X 1 
A 29 N 6 


A 29 N 8 
A 29 N 8 

A 23X6 
A 29 N 5 
A 29 N 8 
A 29 NS 
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Moveable property— Wrongful seizure of — Compensation for, suit for — 


' (Contd.) 

(x) Time spent in suit under Civil P. C., O 31, It. G3, whe- 
ther excluded ... .. ... ... A 29 N 8 

(e) What is — Illustrative cases . ... ... A 29 N 2 

(f) Whether means actual handling of property by person seiz- 

ing it ... ... . ... ... A 29 N 3 

■ W rongful seizure of, under legal process 
. (a) Compensation for — Suit for 

(0 Art. 11 and Art. 29 distinguished ... ... A 11 N 10 

(u) Limitation ... .. ... . . A 29 

(b) Distraint effected by landlord under provisions of Agra 

Tenancy Act, whether seizure under legal process ... A 29 N 4 


Mukhtear 


Suit by, for costs — Limitation . ... ... 

Municipality 

Adverse possession against — In respect of drams on sides of pub- 

‘ lie street — What amounts to 

•——Suit against — For refund of money legally collectod but wrongfully 
refused to bo refunded— Limitation 
Suit by 

(a) In respect of land entrusted to municipality by Government 

for management — Limitation ... . . 

(b) Limitation 

Mutation 

Of name in revenue rogister — Suit to compel— Limitation— Start- 
ing point 


A 84 N 2 

A 146A N 6 
A G2N 7 

A 149 N 6 
A 149 N G 

A 120 N 60 


Mutawalli 

Office of — Suit foi possession — Limitation . . A 120 N 33 


Native Prince 

Suit against — Permission of Government — Time taken for obtain- 
ing permission — Whether can he excluded m computing period of 
limitation .. ... . .. S 9 N 6 


Neglect 

- — Of agent 

(a) Suit for, by principal — Limitation — Starting point ... A 

(b) Wbat amounts to - ... 

(c) When actionable 

Of deceased agent — Suit for, against legal representative — Main- 
tainability 

Of legal practitioner— When actionablo ... 

- — -Suit for 

(a) Against director of company — Limitation 

(b) Against lambardar — Limitation 

Negligence 

See under Delay, excuse of — Sufficient cause — -Negligence. 

Dismissal of suit on ground that plaintiff was negligent — Whether 

entitles him to benefit of S. 14 ... ... ... 

• — -Of pleader or clerk — Party suffering from — Liability in damages : 
Negotiable Instrument 
• Shahjog hundi if a negotiable instrument 


90, A 90 N 1; 
A 90 N 4 
A 90 N 2 
A 90 N 2 

A 90 N 6 
A 90 N 2 

A 90 N 3 
A 90 N 3 


S 14 N 22 

S5 N 11 


S 2 Cl 2 N L 
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General Index 


Negotiable Instruments Act 

.Words “bill of exchange” as defined in ... ... ... S 2 Cl 2 N 1 

Non-feasance 

— — Compensation for — Sait for 

(a) Against trustee — Limitation ... ... ... A 36 N 8 

(b) Applicability of general Art. 36 to cases falling under other 

specific Articles ... ... ... ... A 36 N 1 - 

(c) Application under Indian Companies Act, S. 244 — Limi- 

tation ... ... ... ... ... A 36 N 1 

(d) For recovery of specific property — Limitation ... A36N3 

(e) In case of recurring cause of action — Limitation — Starting 

point ... ... ... ... ... A 36 N 4 

(f) In respect of non-feasance independent of contract — Limi- 

tation ... ... ... ... A 36; A 36 N 1 

(g) In respect of non-feasance not independent of contract — 

Illustrative cases ... ... ■■■ ... A 36 N 2 

(b) In respect of wrongs independent of contract — Illustrative 

cases within Art. 36 ... ... ... A 36 N 7 

(i) Limitation — Starting point ... ... ... A 36 N 4 

(j) Whether modified in cases governed by Limitation Act, 

S. 24 ... ... ... ... ... A 36 N 4 

Meaning of ... ... ... ... ... A 36 N 1 

Notice 

Giving of — What is ... ... ... ... A 158 N 4 

Of motion—Whether application for limitation purposes ... A 383 N 3 

Nuisance 

Causing of nuisance by throwing latrine water through a hole in 

the wall — Whether a continuing wrong... ... ... S 23 N 18 

Office 

Annual payments attached to — Right to — Whether barred where 

right to office is lost ... ... ... ... A 131 N 2 

Hereditary office 

(a) Dwaris of temple — Emoluments of — Dues payable as — Suit 

for- — Limitation ... ... ... ... A 120 N 40 

(b) Holder of — Money due to plaintiff as — Suit for moneys as 

^marriage dues — Limitation ... ... A 1-0 " 

!ss>ry,0r A 124 N 6 

;;; a 124 n 2 


uai agaiuai onice-uoiuer, wueiuer nais uu successor 
also 

fiv) By Malabar stanj lor possession ol Derasirom and its 
properties —Limitation 

(v) Decree against shebait — Decree-holder in execution 
purchasing share of profits of shebait — Inability of 
decree-holder being non-Brahmin to hold office of 
shebait — Suit by reversioner of defendant shebait for 
declaration of his right to receivo share of profits of 
shebait — Limitation ... ... ••• 

(vj) Decree that person in possession of office has no title 
thereto, whether interrupts running of time in favour 
of such person 


A 124 N 15 
A 124 N 2 

A 124 N 6 
A 124 N 6 
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Office— Hereditary office— Possession of, suit for — (Gontd.) 

(vii) Defendant obtaining letters of administration as heir 
to offi co — Whether can plead limitation against real 
heir ... ... ... ... A 124 N 10 

(viii) Defendant, whether entitled to tack on possession of 
independent trespasser to that of bis own in establish- 
ing plea of prescription ... ... ... A 124 N 7 

(ix) Defendant, whether entitled to tack on tho adverse 
possession of predecessor to that of his own in estab- 
lishing plea of prescription ... . . A 124 N 7 

(x) For declaration of plaintiff’s right to office and for pos- 
session— Limitation . . ... ... A 124 N 5 

(xi) For declaration of plaintiff’s title to office and for reco- 

very of emoluments thereof — Limitation ... A 124 N 6 • 

(xii) For declaration that plaintiff is entitled to office — 

Limitation .. ... ... A 124 N 5 

(xiil) For directing defendants to produce their accounts of 

office — Limitation ... ... ... A 124 N 5 

(xiv) Limitation — Starting point A 120 N 33; A 124; A 124 N 2; 

A 124 N 13 

(xv) Office and property attached thereto — Suit based on 

title by adoption — Limitation ... ... A 124 N 12 

fxvi) Office of trustee — Limitation ... — A 124 N 9 

(xvii) Office or property attached to office — Limitation Act, 

S. 10, whether applies ... ... ... A 124 N 11 

(xviii) Office-holder, whether entitled to possession of property, 
where only right to sharo of revenues of property and 
not right to its possession, is attached to office .. A 124 Nil 

(xix) Permissive possession of office of defendant — Whether 

adverse possession essential for applicability of 

Art. 124 .. .. . . . A 124 N 6 

(xx) Profits, where right to receive profits is attached to 

hereditary office— Suit, whether barred if right to 

office is barred .. ... A 124 N 11 

(xxi) Property attached to office — Suit, whether barred if 

right to possession of office is barred . ... A 124 N 11 

(xxii) Restraining defendant from obstructing plaintiff in the 

enjoyment of his office — Limitation ... . A*124 N 6 

(xxiii) Eight to office extinguished by virtue of S. 28, Limi- 
tation Act, whether revived subsequently by re-entry 
into possession ... . ... A 124 N 14 

(xxiv) Right to office, whether becomes extinguished under 
S 28, Limitation Act, where suit for possession of 
office is barred ... . ... A 124 N 14 

(xxv) Time, whether will run where there is no person com- 
petent to sue ... .. ... ... A 124 N 13 

(d) Bight to sue for, accruing during insanity — Recovery from 

insanity within six years of accrual of right to sue — Exten- 
sion of time, if available ... ... ... 8 8 IU 113 2 

(e) Suit for possession of — Starting point of limitation — Whether 

postponed when cause of action accrues to estate of deceased 

person ... ... ... ... S 17, S 17 N 2 

/ 
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Office — Hereditary Office— (Contd.) 

(f) What is .... ... ... ... ... A 124 N 4 

(i) Entirely now office created for first time, whether 

hereditary ... . ... A 124 N 9 

(ii) Mabarki Vatan, whether hereditary office ... A 124 N 4 

(iii) Membership of Devasthanam Committee appointed by 

Government under Religious Endowments Act, whe. 

ther hereditary office ... ... ... A 124 N 4 

(iv) Office of karnam, whotber hereditary ... ... A 124 N 4 

(v) Offico of Malabar stanom, whether hereditary ••• A 124 N 4 

(vi) Office of monigar, whother horeditary ... ... A 124 N 4 

(vii) Offico of mutawalli of wakf, whether hereditary ... A 124 N 4 

(viii) Office of Pandarasannidhis, whether hereditary ... A 124 N 4 

(ix) Office of Samudayi of Hindu temple in Malabar, who- 

ther hereditary ... ... ... ... A 124 N 4 

(x) Officoof shebait, whother horeditary ... ... A 124 N 4 

(xi) Offico, succession to which is by nomination or appoint- 

ment, whother hereditary ... ... _ ... A 124 N 4 

(xii) Testatoi after appointing two porsons as trustees direct- 
ing that after thorn office should become hereditary 
— Such office, whethor hereditary ... ... A 124 N 4 

Horeditary officers — Devolution of right to sue ... ...S2C18N6 

Holdw of. — RowKml of — Soft fox 

(a) Defendant sought to be romoved on ground of change of 

religious views — Limitation — Starting point ... ••• A 120 N 33 

(b) Limitation — Starting point ... ... ••« A 120 N 33 

Non-heroditary office 

(a) Possession of — Suit for 

(l) Limitation— Starting point ... ... A 120 N 33 

(ii) Limitation applicable to suit for possession of heredi- 
tary office ... ... ... ... A 124 N 2 

(hi) Offico and lands attached to it — Limitation ••• A 120 N 33 

'(iv) Right of owner, whether barred by S. 28, Lim. Act, if 

suit is not brought within prescribed time • •• A' 120 N ad 

(b) Suit for offico of Mutawalli — Limitation ... ••• A 120 N dd 


(a) What is 

(l) Performance of duties of office without receipts of 
profits therefrom, whether possession of office 
(n) Receipts of profits without performance of duties of 
office, whether possession of office 

(b) When possessed ... ... ... t 

Religious offico — Cause of action accruing to holder of religious 

office as such — Succeeding holder, if entitled to fresh period of 
limitation .. . . 

What is 

Officer 

Of Government — Who is, within Art. 14 . . »*• 

Order 

Data of, what is ... ... ... ••• 

Declaring plaintiff’s right to payment of money from defendant 

— Enforcement of — Suit upon — Whero no provision is made for 
* " execution of order — Maintainability — Limitation... 


A 124 N 8 

A 124 N 8 
A 124 N 8 

S9N10 
A 124 N 3 

A 14 N5 

A 151 N 3 

A 122 N 1 
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Order— (Contd.) 

— Directing lieir to produce certificate of heirship before payment of 
money claimed could be made — Subsequent suit by heir for 
recovery of money — Limitation 

— Ux parte order 

(a) In execution — Setting aside — Application for — Limitation ... 

(b) Of adjudication of insolvent — Setting aside — Application for 

— Limitation 

(c) Under Civil P. C , O 21, R. 50, sub-r. 2 — Setting asido 

— Application for — Limitation .. 

(d) Under Civil P. C., S. 152— Setting aside — Application for — 

Limitation 

(e) Under Companies Act, S. 150 — Setting aside — Application 

for — Limitation 

— — Judgment’ in Letters Patent, whether equivalent to order within 
Art. 151 

-- Granting certificate of heirship on strength of alleged will — Whe- 
ther must be set aside by person suing recipient of certificate for 
recovery of property of deceased on ground that he was intestate 
heir . _ • 

— — In proceeding other than suit — What is 

(a) Order on application by Official Receiver to release properties 

attached before judgment in suit, whether order in proceed. 

ing other than suit .. 

(b) Order in dispute initiated by application, whether order in 

proceeding other than suit 

(c) Order in execution proceeding in a suit, whether order in 

proceeding other than suit 

(d) Order on application under Civil P C., 0. 21 R 89, whether 

order in proceeding other than suit 

- — -Necessary to be set aside — Plaintiff framing suit in different man- 
ner — Whether can evade limitation applicable to suit for setting 
aside act or order 

. Not binding on plaintiff — Illustratative cases .. ... 

Not necessary to be set aside — Prayer by plaintiff for setting aside 

order — Effect of 

Of Civil Court 


without setting 

aside order — Limitation 

(m) Test to find out whether suit is one for setting aside 
order 

(b) When needs bo set aside 

——Of Civil Court in proceeding other than suit — Setting aside — Suit 
for — Limitation 

Of Collector dismissing application by mortgagor for redeeming 

mortgage under Punjab Redemption of Mortgages Act — Subso- 
1 quent suit under S. 12 of same Act for redeeming mortgage — 
Limitation 

Of Government officer 

(a) Illustrative cases wheie it is not necessary for plaintiff to set 
aside order 


A 14 N 2 
A 164 N 2 
A 164 N 2 
A 164 N 2 
A 164 N 2 
A 164 N 2 
A 161 N 3 

A 13 N 1 
A 13 N 2 

A 13 N 2 
A 13 N 2 
A 13 N 2 
A 13 N 2 

A 14 N 2 
A 14 N 2 

A 14 N 2 

A 13 N 4 

A 13 N 1 

A 13 N 1 
A 13 N 1 

A 13 

A 14 N 2 
A 14 N 2 
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Office —Hereditary Office— (Contd.) 

(f) What 13 .... ... ... ... ... A 124 N 4 

(i) Entirely now office created for first time, whether 

hereditary ... ... A 124 N 9 

(ii) Mabarki Vatan, whether hereditary office ... A 124 N 4 

(lit) Membership of Devasthanam Committee appointed by 

Government under Religious Endowments Act, wbe. 

ther hereditary office ... ... ... A 124 N 4 

(iv) Offico of karnam, whether hereditary . . ... A 124 N 4 

(v) Offico of Malabar stanom, whether hereditary ... A 124 N 4 

(vi) Office of monigar, whether hereditary ... ... A 124 N 4 

(vii) Offico of mutawalli of wakf, whether hereditary ... A 124 N 4 

(viii) Office of Pandarasannidbis, whether hereditary ... A 124 N 4 

(ix) Office of Samudayi of Hindu temple in Malabar, whe- 

ther hereditary ... ... ... ... A 124 N 4 

(x) Offico of shebait, whether hereditary ... ... A 124 N 4 

(xi) Office, succession to which is by nomination or appoint- 

ment, whether hereditary ... ... ... A 124 N 4 

(xii) Testatoi after appointing two persons as trustees direct- 
ing that after them office should become hereditary 
— Such office, whether hereditary ... ... A 124 N 4 

Hereditary officers. — Devolution of right to sue ... ... S 2 Cl 8 N 6 

Holder of — Removal of — Suit for 

(a) Defendant sought to ho removed on ground of change of 

religious views — Limitation — Starting point... ... A 120 N 33 

(b) Limitation — Starting point ... ... ... A 120 N 33 

Non -hereditary office 

(a) Possession of— Suit for 

(0 Limitation — Starting point ... ... ... A 120 N 33 

(ii) Limitation applicable to suit for possession of heredi- 
tary office ... ... ... ... A 124 N 2 

(in) Offico and lands attached to it — Limitation A 120 N 33 

i(iv) Right of owner, whether barred by S. 28, Lim, Act, if 

suit is not brought within prescribed time ... A‘120 N 33 

(b) Suit for office of Mutawalli — Limitation ... A 120 N 


(a) What is 

(0 Performance of duties of offico without receipts of 
profits therefrom, whether possession of office ••• 
(ii) Receipts of profits without performance of duties of 
office, whether possession of office 

(b) When possessed ... ... ... 

• Religious office — Cause of action accruing to holder of religious 

office as such — Succeeding holder, if entitled to fresh period of 
limitation 

What is 

Officer 

Of Government — Who is, within Art. 14 ... ••• 

Order 

——Date of, what is ... ... 

Declaring plaintiff’s right to payment of money from defendant 

— Enforcement of — Suit upon — Where no provision is made for 
' execution of order — Maintainability — Limitation... 


A 124 N 8 

A 124 N 8 
A 124 N 8 

S9N 10 

A 124 N 3 
A 14 N 6 
A 161 N 3 

A 122 N 1 
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Order — (Conti.) 

— — Directing heir to produce certificate of heirship before payment of 
money claimed could be made — Subsequent suit by heir for 
recovery of money — Limitation ... ... ... A 14 N 2 

—Ex parte order 

(a) In execution— Setting aside — Application for — Limitation .. A 164 N 2 

(b) Of adjudication of insolvent — Setting aside — Application for 

— Limitation . . A 164 N 2 

(c) Under Civil P C , O. 21, It. 50, sub-r 2 — Setting aside 

— Application for — Limitation .. .. A 164 N 2 

(d) Under Civil P C„ S. 152 — Setting aside — Application for — 

Limitation . ... .. . A 164 N 2 

(e) Under Companies Act, S. 150 — Setting aside — Application 

for — Limitation . . ... ... ... A 164 N 2 

■ 'Judgment' in Letters Patent, whether equivalent to order within 

Art. 151 ... ... A 151 N 3 

— — Granting certificate of heirship on strength of alleged will — "Whe- 
ther must be set aside by person 6uing recipient of certificate for 
recovery of property of deceased on ground that he was intestate 
heir . . . A 13 N 1 

.... . In proceeding other than suit— What is . . A 13 N 2 

(a) Order on application by Official Receiver to releaso properties 

attached before judgment in suit, whether order in proceed- 
ing other than suit . . ... ... A 13 N 2 

(b) Order in dispute initiated by application, whether order in 

proceeding other than suit .. ... . . A 13 N 2 

(c) Order in execution proceeding in a suit, whether order in 

. . ... A 13 N 2 

C , O. 21 R 89, whether 
it . .. A 13 N 2 

Necessary to he set aside— Plaintiff framiDg suit in different man- 
ner— Whether can evade limitation applicable to suit for setting 
aside act or order . ... A 14 N 2 

Not binding on plaintiff — IUustratativo cases . ... A 14 N 2 

Not necessary to he set aside — Prayer by plaintiff for setting aside 

order — Effect of . . ... . . A 14 N 2 

Of Civil Court 

(a) Setting aside — Suit for 

(l) Limitation— Starting point . . A 13 N 4 

(ii) Suit for relief which plaintiff can seek without setting 

aside or Her — Limitation . ... ... A 13 N 1 

(in) Test to find out whether suit is one for setting aside 

order .. ... ... A 13 N 1 

(b) When needs be set aside . . . A 13 N 1 

— Of Civil Court in proceeding other than suit — Setting aside — Suit 

for— Limitation . . . . . . A 13 

Of Collector dismissing application by mortgagor for redeeming 

mortgage under Punjab Redemption of Mortgages Act — Subse- 

1 quent suit under S. 12 of same Act for redeeming mortgage 

Limitation . . ... . . ... ... A 14 N o 

Of Government officer 

(a) Illustrative cases where it is not necessary for plaintiff to set 
aside order 


A 14 N 2 
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Order— Of Government Officer— ( Gontd.) 

(b) Setting aside— Suit for 

(i) Illustrative cases of orders not governed by Art. 14 ... 
(n) In respect, of merely, executive order — Limitation 
applicable 

(iii) Limitation — Starting point ... 

(iv) Order, whether must bebindingon plaintiff for applica- 

bility of Art. 14 ... ... 

(v) Residuary provision of limitation ... 

(vi) “Setting aside,” whether implies order binding upon 

plaintiff until and unless it is set aside 

(vii) Time occupied in proceedings before revenue authori. 
ties, whether excluded 

(c) When is nullity ... 

(d) When need not be set aside ... ... ... 

Of Insolvency Court leaving open question of title to properties — 

Suit for declaration of title to properties — Limitation 
OfPri- " " " ' 

(a) / ■ ■ ■ ' ■ 

Limitation 

(b) Art. 183, whether refers to Civil P. C., S. 48 ... 

(c) For restitution as a result of order of Privy Council— Limi- 

tation ... 

(d) Limitation— Starting point ... A 183; A 183 N 0 

(e) Order of Privy Council — What is within Art. 183 

(f) Revivor of order — What constitutes 

(g) Ss. 6, 7 and 8, Lim. Act, whether govern Art. 183 

(h) Where applicant is legally incapacitated 
Of revenue officer 

(a) Disallowing petition for registering petitioner's name as owner 

— Subsequent suit by petitioner for declaration of his rights 
— Limitation 

(b) Rejecting application for partition of Shamilat — Subsequent 

suit’Ior declaration of plaintiff's right to proportionate share 
of Shamilat — Limitation ... ... ... 

Order for confirmation of Court sale — Application for — Limita- 

- tion ... ... ... ... ... 

— Passed against person in private capacity — Whether binding 

on him in representative capacity 

Passed against person in representative capacity — Whether bind- 
ing on all persons so represented 

Passed by High Court in its insolvency jurisdiction — Enforcement 

of — Suit for — Maintainability — 'Limitation 

—Passed in favour of a person — Whether can be said to be binding 

on him 

Passed without jurisdiction — Whether binding on anyone 

Person bonnd by, claiming under — Person when can be said to 

claim under one bound by order 

Revivor of — What constitutes 

Setting aside 

(a) Suit for 

(0 Order under S. 310-A, Civil P. C., 1882, setting 
aside sale in execution — Limitation 


A 14 N 3 

A 14 N 4 
A 14 N 6 

A 14 N 2 
A 14 

A 14 N 2 

A 14 N 6 
A 14 N 3 
A 14 N 3 

A 13 N 1 


A 183 N 7 
A 183 N 2 

A 183 N 4 
; A 183 N 8 
A 183 N 7 
A 183 N 10 
A 183 N 9 
A 183 N 9 


A 14 N2 


A 14 N 2 

A 181 N 3 

A47N3 

A47N3 

A 122 N 1 

A 47 N 3 
A 47 N 3 

A 47 N 4 
A 183 N 10 


A 120N 2 
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Order— Setting aside— Suit for — (Contd.) 

(ii) To declare appointment of person as member of temple 
committee under Act 20 of 1863 by order of District 
Magistrate invalid and for injunction restraining him 
from performing duties of committee member — 

Whether really one for setting aside order . . A 13 N 1 

(lii) Where relief asked for is on the strength of and in con- 
formity ruth order — Limitation applicable, ■whether 
same as applicable to suit for setting aside act or order A 14 N 2 

(b) Where necessarj — Order null and void as made without 

jurisdiction, whether must be set aside .. .. A14N2 

(c) Where not necessary — Illustrative cases ... ... A 14 N 2 

— — Ultra vires orders — Examples of ... ... ... A 14 N 3 

— W hen binds a person ... ... ... ... A 47 N 3 

— — Whether rendered null by irregularity not occasioning failure of 

justice . . . . ... .. ... A 47 N 5 

Ordinance 2 of 1932 

Whether special law within the meaning of S. 29 ... ... S 29 N 6 

Oudh Civil Digest 

Paragraph 389 — Application for copy accompanied by insufficient 

deposit — Deficiency made up after requisition by office — Time 
requisite for obtaining copy to be calculated only from date on 
which deficiency was made up ... ... ... S 12 N 14 

Oudh Kent Act 

. Section 108 — Application under — Delay in filing — Excuse of ... S 5 N 4 

Ouster 

Co-owner — See Adverse possession — Co-owners. 

Paper Currency Act 

—Section 26— Promissory note executed in lieu of prior debt, failing 
as contravening S. 26 — Suit on original cause of action — Pro- 
missory note, if can be used as acknowledgment of liability ... S 19 N 61 

Pars! Marriage and Divorce Act 

Parsi woman suing for divorce — Age of majority, when attained : S’G N 21 

Parties— See also Party. 

Addition of parties after limitation — Effect — Bar of suit as against 

parties added — Illustrations .. ... .. S 22 N 6 

Meaning of .. ... .. ... ... A 168 N 4 

Person, if becomes party only on service of summons on him ... S 22 N 6 

— — Substitution or addition of new party after institution of suit — 

Suit, when will be deemed to be Instituted as regards Buch party. S 22; A 19 N 2 
Partition 

— — Application for final decree — Not an application for execution ... A 182 N 17 
Decrco for— Execution of — See under Execution. 

Of cash — Suit for — Limitation ... ... ... a 120 N 10 

Of family business — Suit for — Limitation ... ... A 120 N 38 

■ Partition and possession of moveable property — Limitation ... A 120 N 38 

* Partition suit — Pinal decree in, application for — Limitation ... A 181 N 1G 

-Re-opening of — Suit for, on ground of mistake — Limitation ... A 127^ 14 

Lim. 

* 
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Partition— (Gontd.) ; 

Eight to sue tor joint possession extinguished by operation of S. 28 

— Right to claim partition and recovery of sharo also lost ... S 28 N 6 

Suit for— Plaintiff claiming sum in addition to proper share on 

account of matters in respect of which suit would have been 

barred — Claim, if can be decreed ... ... S 3 N 14 F N 13 

Suit in respect of — By minor, to question partition, where minor 

had been represented by mother — Limitation — Starting point ... A 120 N 38 

Sujt to set aside — Discharge — Manager of joint Hindu family — 

Capacity of, to give discharge ... ... ... S 7 N IS 

Partner 

Co-partner — Payment bf common liability by one co-partner in , 

excess of share — Whether payment for other co-partners within 

Art. 61 ... A 61 N 6 

. Sub-partner — Sub-partner liable to partner only in main partnership 

— Suit against, by partner in main partnership, for contribution of 
share o! losses sustained by partner in main partnership — Limi- 
tation t (... ... ... ... ... A 61 N 10 

Suit by 

(a) Against co-partners for contribution for amount paid under 

decree for debt contracted in his name for partnership 
business under agreement of partners — Whether one for 
contribution foi payment by plaintiff of whole or more 
than his share of amount duo under joint decree ... A 99 N 2 

(b) Against manager of firm, for moveable property received 

by manager — Limitation ... ... ... A 89 N 3 

(c) Against sub-partner, for loss sustained by partner in main ' 

partnership — Limitation ... ... ... A 120 N 27 

(d) For accounts without prayer for dissolution of partnership — 

Limitation ... ... ... ... A 120 N 27 

Whether agent of another partner ... ... ... A 89 N 7 

Partnership — See also under Partner. 


Accounts 

(a) Suit for — Accounts of other partnerships, if can be gone into 

oven if suit for such accounts be barred ... S3 

(b) Suit on adjusted accounts which entitles plaintiff to sue by 

virtue of adjustment — Limitation 

— — Death of one partner — Cause of action accruing in favour of his 
representatives to sue other partners for account — S. 17, if 
applies ... 

Dobt due to firm — Partner’s capacity to give discharge in respect 

of it ... 

• Debt due to stranger from firm — Letter by son of one partner 

adverting to debt and promising to pay it— On father’s death, 
son becoming one of the persons liable to pay debt — Suit for 
debt— Son’s statement when he had no interest in firm can be 
used against him as acknowledgment of liability 

- Dissolution 

(a) Arrangement that share of one in commission earned should 
bo recovered by the other and held for him — Trust for 
specific purposo, if created 


N 14 FN 13 
A 115 NS 

S17N4 
S 7 N 2 

S 19 N S3 

8 10 N 13 
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Partnership— Dissolution — (Contd.) 

(b) Suit for 

( 1 ) Claim in time when made, not adjudicated within 
three years — Claim, if rendered bad against partner- 
ship assets . . . . ... S 3 N 14 F N 13 

(u) Limitation ... .. ... ... A 120 N2? 

(iii) Whether one for rescission of contract ... ... A 114 N 1 

. Dissolution and accounts of — Suit for — Whether suit for accounts 

of dissolved partnership ... ... .. ... A 106 N 4 

' Dissolved partnership 

(a) Question when partnership is dissolved, whether binding iii 

second appeal ... ... ... . . A 106 N 15 

(b) Question whether and when partnership has been dissolved, 

how decided . . ... . . ... A 106 N 13 

(c) Suit for accounts — See under Accounts. 

(d) Suit for winding up dissolved partnership, whether suit for 

accounts of dissolved partnership . . ... A 106 N 4 

Existing partnership 

(a) Dissolution of — Suit for — Limitation ... ... A 120 N 2 

(b) Belief on basis of— Suit for — Suit in substance one for 

account and share of dissolved partnership — Whether can 
be treated as odo for account and share of dissolved part- 
nership ... ... ... . . ... A 10G B 2 

Firm 

(a) Prior suit against firm — Subsequent suit against surviving 

partners of firm and persons in possession of deceased part, 
ner’s assets — Whether both against same parties for pur. 
poses of S. 14 .. ... ... S 14 N 16 

(b) Whethor the same party as the individuals thereof for the 

purposes of S. 14 . . . ... S 14 N 16 

Meaning of .. ... ... .. A 106 N 3 

(a) Family business carried on by Hindu family, if partnership : A 106 N 3 

Partners under disability at the commencement of limitation — 

Whether entitled to additional period of limitation ... S 7 N 13 

Partners, whether persons jointly entitled to sue within S. 7 ... S 7 N 24 

Partnership Buit — Final decree m — Application for — Limitation • A 181 N 16 

Sharo in partnership of ginning factory, whether immovable pro- 
perty within Art 141 .. ... ... A 141 N 11 

Suit against — Some partners absent from British India for a cer- 
tain period — Plaintiff can exclude period of their absence only as 
against them .. . .. ... S 13 N 5 

Suit by one partner against another partner for partnership 

accounts without imploading third partner — Third partner added 

after period of limitation — Whole suit, if becomes barred . . S 22 N 5 

Suit to establish plaintiff's right as partner and for accounts — 

Limitation— Starting point ... .. . . A 120 N 27 

Whether one partner can give discharge on behalf of all partners . S 7 N 24 

Whether ono partner has authority to pay on behalf of firm . . S 21 N 13 

Partnership Act 

Section 45 — Acts done” after death of partner — Whether include 

acknowledgments of liability and part payments or payment of 

interest ... ... . . .. ... S 21 N 13 
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... A 181 N 20 


A 181 N 20 
A 181 N 20 


S9N11 


Party — See also Parties. 

Addition of — Application by person to get himself added as party 

to suit under Civil P. C., 0. 22 R. (10) — Limitation 
Necessary party, addition of 

(a) Application for — Limitation ... ... 

(b) Power of — Whether can bo exercised by Court suo motu ... 

'i (c) Power of Court to add party and duty of Court to dismiss 

- _ suit against that party on ground of limitation, distinguished: A 181 N 20 

Patni 

-Sale for arrears of rent — Sale set aside by decree — Suit by purcha- 
ser against landlord for refund of money paid — Cause of action, if 
affected by fact that decree is appealed against and confirmed in 
appeal 

.Sale of patni taluq for arrears of rent 

(a) Incumbrances in — Avoidance of 

(i) Mere fact of purchaser creating a patni himself, whe- 

ther sufficient to show that option has been exercised 
where under Provincial Bent and Revenue Acts Buch 
' incumbrances are voidable at the option of purchaser: 

(ii) Suit for 

(a) Burden of proof ... ... A 121 N 2; A 121 N 5 

(b) Incumbrances to be avoided, whether must be 

created subsequent to creation of estate or 

tenure sold, for maintainability of suit ... A 121 N 2 

(c) Limitation — Starting point : A 121; A 121 N 1; A 121 N 5 

(b) Sale set aside — Suit by auction purchaser for refund of pur- 

chase money — Limitation 

(c) Sale set aside for irregularity — Suit by landlord for the same 

arrears 

(i) Landlord, if entitled to fresh period of limitation 

(ii) Limitation for suit, if runs from date of setting aside 

of sale 

(d) Surplus sale proceeds paid to one of the owners—Subsequont 

Betting aside o! sale and restoration in appeal — "Whether 
affects running of limitation in respect of share of other 

owners in sale proceeds ... ... ••• 

(e) Under-tenures in — Avoidance of 

£? (i) Mere fact of purchaser creating a patni himself, wbother 
sufficient to show that option has been exercised 
where under Provincial Bent and Bevenue Acts such 
under-tenures are voidable at the option of purchaser: 

(ii) Suit for „ _ , , niWR 

(o) Barden of proof ... ... A 121 N 2; A 121 N 6 

(fc) Limitation — Starting point : A 121; A 121 N 1; A 121 N o 

(c) Under-tenures to be avoided, whether must be 
created subsequent to creation of estate or 
tenure sold, for maintainability of suit 
— — Sale of, set aside for irregularity — Suit by zatnindar against patni- 
dar for rent— Cause of action for, when arises 
Patnidar 

— — Suit by — For possession of chaukidari chakran lands transferred 
by Government to zamindar — Limitation 


A 121 N 1 


A 62 N 20 


S9N11 

S 9 N 8 


S9N11 


A 121 N 1 


A 121 N 3 
S9N7 


A 113 N 3 
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Pauper 

• Appeal as — Sec also under Appeal. 

Appeal as — Subsequent acquisition of property and payment of 

court-feo — Delay, if duo to sufficient cause ... S 5 N 29 F N 1 

—Appeal by — Institution of — What constitutes ... ... S 3 N 12 

Application for leave to appeal as pauper— If governed by S. 12 ... S 12 N 4 

Leave to appeal as — Application for — Delay in filing, if can bo 

excused ... ... ... ... ... S5N3 

Prosecution of application to sue as pauper made mala fide as to 

pauperism — •'Whether entitles party to benefit of S. 14 ... S 14 N 20 

Suit by — Institution of 

(a) Leave to sue as pauper refused — Suit, when instituted ... S 3 N 12 

(h) What constitutes ... ... ... ... S 3 N 12 

Pawnee 

Legal representative of — See under Legal representative. 

Purchaser of moveable property from — Suit against, for recovery 

— Limitation — Starting point ... ... ... A 48- A N 1 

Suit against, for moveable property pawned 

{a) Allegation of plaintiff a9 to deposit, whether sole basis for 
ascertaining period of limitation applicable to such suit — 

Limitation . . .. . . ... A 145 N 7 

(b) Applicability of Art. 49 and Art. 145 ... . . A 145 N 4 

(c) Limitation — Starting point . . . . A 145; A 145 N 6 

(d) Suit for redemption of pledge — Limitation ... ... A 145 N 7 

Payment 

After dissolution of partnership, by partner who has been autho- 
rised to wind up the business — Whether binding on ex partners • S 21 N 13 
Agent duly authorized 

(a) Exercise of authority need not bo obligatory . . ... S 20 N 18 

(b) Meaning of— Whether includes authority given by law as 

well as by act of parties ... .. . . S 20 N 18 

And acknowledgment — Distinction between . . . . S 21 N 6 

Authority to make 

(a) Authority need not be special one in respect of loan m ques- 

tion . . ... . . . . S 20 N 18 

(b) Authority specific only to pay towards principal — Agent has 

no authority to pay for interest .. .. S 20 N 18 

(c) Authority to pay includes authority to make endorsement 

for payment made . . . .. . . S 20 N 18 

(d) Authority to pay total amount due under bond — Whether 

includes authority to pay interest also or to make part pay- 
ment . ... . . . . . S 20 N 18 

. Authorization need not have been made with reference to parti- 
cular payment in question . . . . . S 21 N 6 

Authorization of a momber of any of the groups mentioned in 

S. 21 to pay on behalf of others may he express or implied and 
may be general or special .. ... ... S 21 N G 

Burden of proof 

(a) Payment made by person other than debtor — Plaintiff must 
show that he was agent duly authorized by debtor to make 
payment ... . . . . ... ... S 20 N 35 
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Payment — Burden of proof — ( Contd.) 

(b) Plaintiff claiming extension must show that payment was 

made with intention o£ paying it for interest or part of 
principal ... 

(c) Plaintiff claiming extension must show that payment was of 

such a nature as would extend limitation under S. 20 

By adjustment of account — Sufficiency of, for payment within 

S. 20 

By agent 

(a) “Agent duly authorized in this behalf” in S. 20 — Meaning 

of 

(b) Court, if can be regarded a3 agent of party for purpose of 

S.-?0 

(c) In excess of authority 

( I ) Mortgagee asked to pay off debt duo by mortgagor to 

another — Mortgagee merely making part payment two 
years thereafter — Payment, if in excess of authority : 

( II ) Mortgagee directed to pay mortgage amount immedi- 

ately to holder of decree against mortgagor and obtain 
receipt — Mortgagee paying the money into Court 
more than a year thereafter — Payment, if has the 
effect of oxtonding time 

(iii) Vendee asked to pay debt due by vendor— Vendee 

making only part paymont — Payment, if has effect of 
extending time ... 

(iv) "Whether extends time under S. 20 

(d) Made by quondam agent after death of principal — Whether 

gives fresh start of limitation 

(e) Of Hindu widow — Whether valid as against reversioner sue. 

ceeding to her 

(f) Of mortgagor making payment after a portion of tho mort- 

gaged property had been sold by mortgagor — Payment, if 
saves limitation as against purchaser from mortgagor 

(g) Order of adjudication annulled under S. 37, Provincial Insol- 

vency Act — Appointee of insolvent’s property placed in 
charge of property — Appointee, if agent of insolvent 

(h) Person making payment must be agent of person liable to 

pay at time of payment 
By cheque 

(a) Cheque received as payment — Date for purpose of giving 

fresh start is date on which cheque is given... 

(b) Cheque signed by debtor given as paymont — Sufficiency of, 

for S. 20 ... 

(c) When constitutes payment 

By Court of Wards — Authority to make payment so as to save 

limitation is statutory and not as guardian of ward 

By debtor, if must bo an appropriation by debtor 

— -By debtor without specification — Creditor appropriating it towards 
interest — Payment, if amounts to payment of interest as such 
within S. 20 

— — By debtor without specification as to whether it is to bo appropri- 
ated for interest or for principal — Right of croditor to appropriate 
it for interost or for principal at his option 


S 20 N 35 
S 20 N 35 
S 20 N II 

S 21 
S 20 N 18 

S 20 N 18 


S 20 N 18 

S 20 N 18 
S 20 N 18 

S 20 N 18 

S 21 

S 21 N 6 

S 20 N 18 
g 20 N 18 

S 20 N 11 
S 20 N 24 

S 20 N 11 

S 21 N 5 
S 20 N 5 

S20N5 

S20K 5 
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Payment — (ContdJ 

By de facto guardian of minor who is not his legal guardian — 

Whether binding on minor under S. 21 . 

■ B y ex-partner after dissolution of partnership in respect of debt 

which was a partnership debt — Whether binds other ex-partners. 
By guardian 

(a) After ward’s death — Whether binding on ward’s estate 

(b) Continuing in management of ward's property after ward 

attains majority — Whether saves limitation 

(c) Of insane person — Before a person is appointed guardian of 

an insane person he is not Ins lawful guardian within S. 21: 

(d) Of minor — Whether binding on him 

(e) Order appointing interim guardian requiring that he must 

take permission of Court before making payment — Pay- 
ment made by him without such permission cannot save 
limitation... ... .. ... . . 

(f) Payment must be made by lawful guardian for purposes of 

- , S. 21 

(g) Whether effective irrespective of the question of its being for 

minor's benefit 

By bead of Muhammadan family, whether binds the whole 

_ family 

■ By Hindu widow — Whether binding on reversioners succeeding to 

estate after her . . 

—By junior member of Hindu joint family — Whether binds other 
members 

- By labour — Sufficiency of, for S. 20 

; By lawful guardian— ‘Lawful guardian’ in S 21 — Meaning of 

- B y manager of Hindu joint family 

(a) Family joint when liability was tncurrod — Family divided at 

time of payment by alleged manager — Payment, if binding 
_ on other members of family . . . 

(b) In respect of liability incurred by membcis of the family in 

their individual capacity — Manager, if can make payments 
on behalf of other members of the family 

(c) Whether saves limitation in regard to liability binding on 

family 

(d) Whether should bo expressed as made in his capacity as 

manager ... .. . . 

By manager of Hindu joint family after partition — Creditor having 

no notice of partition — Payment, if binding on other members of 

■ By manager of Hindu joint family in his individual capacity — 
Whether binding on other members of family 

- By manager of Malabar tarwad in respect of liabilities binding on 

tarwad- — Whether binds whole tarwad 

- By member of joint Hindu family carrying on business, made in 

the course of the business — Whether can be presumed to be 
authorized by other members of the family 

- By member of joint Hindu family in the ordinary course of busi- 

ness after partition m family — Creditoi having no notice of parti- 
tion — Payment, if binding on other members of family . . 

- -By money order — Debtor writing in coupon that amount should be 

credited to debt— Sufficiency of, for S 20 


S21 N 3 

S 21 N 13 

S21N 3 

S 21 N 3 

S 21 N 4 
S 21 N 3 

S21N3 

S 21 N 3 

S21N3 

S 21 N 22 

S 21 N 19 

S 21 N 20 
S 20 N 11 
S21N3 

S 21 N 20 

S 21 N 20 
S 21 N 20 
S 21 N 20 

S 21 H 20 
S 21 N 20 
S 21 N 21 

S 21 N 14 

S 21 N 14 
S 20 N 24 
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Payment— ( Contd.) 

By mortgagor — Mortgagee sub-mortgaging property to another — 

Payment by mortgagor to sub-mortgagee — Whether saves limi- 
tation for suit by sub-mortgagee against mortgagor and mort- 
gagee 

— By one co. mortgagor 

(a) Limitation is not saved as against others as regards personal 

liability and liability in respect of share in mortgaged pro- 
perty 

(b) Limitation is saved as against particular co-mortgagor mak- 

ing payment 

(c) Such co- mortgagor’s share will be liable for the whole 

mortgage debt and not merely for a proportionate part 
of it 

(d) Whether saves limitation as against other co-mortgagors 
By one joint-debtor — Such person compelled to pay more than his 

share of joint debt — Whether can sue other co-debtors for contri- 
bution 


By one member of any of the groups mentioned in S. 21 — Limita- 
tion will not be saved as against other members not only with 
regard to tbeir personal liability but also with regard to their liabi- 
lity in respect of property ... 

——By one of several executors — Whether effective against the others: 
—By one of several joint contractors 

(a) Debt common to all — Payment, if saves limitation against 

the others 

(b) Limitation will be saved as against him and those claiming 

under him 

(c) Such joint contractor authorized by another joint contractor 

to make payment 

(i) Authorization need not be express and may be inferred 
from conduct of the joint contractors ... 

00 Limitation, if saved against latter 
—By one of several joint contractors, partners, executors or mort- 
gagees — Effect of 

By one of several joint judgment-debtors 

(a) Decree passed against them in their capacity as joint con- 

tractors, partners, executors or mortgagees — Payment saves 
limitation only against judgment-debtor making payment ... 

(b) Whether saves limitation as against all judgment-debtors ... 
By one of several persons jointly liable in respect of a mortgage — 

Whether operates against all of them ... 

-By one partner authorized by other partners to pay — Whether 

saves limitation against other partners . . 

By one partner in a going mercantile concern 

(a) Firm, if bound 

(b) Presumption of agency of such partner on behalf of firm will 

apply only if payment be made in the course of the partner- 
ship business 

—By partner in respect of partnership debt after dissolution of firm 
of tthich creditor has no notice — Whether binds estate of deceas- 
ed partner ... ... ... ... * ••• 


S 21 N 11 

S 21 N 11 
S 21 N 11 

S 21 N 11 
8 21 N 11 

S21N7 


S21N6 
S 21 N 15 

S21N7 
S 21 N 7 

S 21 N 7 
S21N7 

8 21 

S 21 N 17 
S 21 N 17 

S21 N 6 

S 21 N 13 

S 21 N 13 

S 21 N 13 

S 21 N 13 



General Index 


29GO 


Payment— (Contd.) 

- By partner of dissolved partnership authorized to collect and pay 

debts of partnership — Payment in respect of such debt — Whether 
binding on other ex-partners 

■ -By pleader — Whether gives fresh starting point of limitation . . 
• By principal debtor — Whether saves limitation as against surety : 
—By receiver 

(a) Powers of receiver limited to collecting outstandings and 

doing all things necessary for preservation of estate — Recei- 
ver, if has authority to keep debt alive by acknowledgment. 

(b) Receiver authorized to pay interest on debts — Payment, if 

keeps debt alive 

(c) Whether gives fresh starting point of limitation 

By surety, whether saves limitation as against principal debtor ... 

—Categories mentioned in 8. 21 are exhaustive 
——Certification of, by decree-holder under O. 21 R. 2, Civil P. C. — 
Limitation 

— - Debt — Meaning of 

. Debt common to all persons liable — Payment by one of them — 

When operates against other persons liable to pay it 
Debt not common to all but a distinct debt owed by each — Pay- 
ment by one, if and when operates against others ... 

.^—Debtor not expressly making any statement as to whether it is for 
interest or towards principal — Intention of debtor, how ascer- 
tained : 

Decree — If includes preliminary decree for sale 

Decree debt 

(a) Certification 

(l) Date of payment for purpose of S 20 is date of actual 
payment and not of certification 
(ii) Limitation for certification .. 

(m) Non-certification before execution petition — Whether 
obstacle to application of S 20 

(b) Payment for interest towards preliminary decree — Time for 

application for final decree, if extended . . . 

(c) Payment towards decree debt made out of Court — Whether 

can bo recognized 

■ Deposit in Court, whether payment 

. Effect of payment of interest as such or of part payment of princi- 
pal of debt or legacy . ... 

Endorsement of — Unregistered endorsement — Admissibility of, to 

prove discharge 
Enforcement of 

(a) Suit for foreclosure, whether one to enforce payment . . 

(b) Suit for possession, whether one to enforce payment . . 

(c) Suit for redemption, whether one to enforce payment . . 

(d) Suit for sale, whether one to enforce payment 

Eor interest — No interest payable under document — Subsequent 

agreement between parties for payment of interest — Payment 
made for interest will extend time 

For interest or for principal — Evidence aliunde to show that pay- 
ment was treated at the time of payment to be for interest or for 
principal — Admissibility of 


S 21 N 13 
S 20 N 21 
S 21 N 12 


S 20 N 22 

S 20 N 22 
S 20 N 22 
S 21 N 12 
S21NG 

A 181 N 18 
S 20 N 29 

S21N G 

S21N G 


S 20 NG 
S 20 N 29 


S 20 N 30 
S 20 N 30 

S 20 N 30 

S 20 N 29 

S 20 N 30 
A 99 N G 

S2U 

S 20 N 34 

A 132 N 3 
A 132 N 3 
A 132 N 3 
A 132 N 2 
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Payment— (Contd.) ' l * 

■ — —For part of principal or for interest as such in band writing of person 
liable to pay — Whether saves limitation when words “without 
prejudice" are added 
——For principal 

(a) Debtor, if should have intended to pay the amount as part 

payment of principal 

(b) Payment by debtor to creditor to whom he owed several 

debts — Creditor appropriating it to part of principal of one 
of them — Payment, if can be considered to be payment for 
that debt 

(c) Payment must be of part of the principal 

(d) Payment of part of amount due accompanied by statement 

that it was in full discharge of debt, if saves limitation ... 
— —Handwriting 

(a) Acknowledgment of payment under Art. 183 need not be 

made in the handwriting or in a writing signed by person 
making the payment 

(b) Appropriation of payment to principal need not appear in 

handwriting 

(c) Cheque signed by debtor given as payment — Fact of pay- 

ment, if appears in handwriting of debtor 

(d) Debtor sending money-order to creditor and writing in 

coupon that amount should be credited to debt — Fact of 
payment, if appears in handwriting of debtor 

(e) Decroe-holder certifying payment for interest made by judg- 

ment-debtor — Whether extends time m favour of decree- 
holder 

(f) Fact of payment must appear in handwriting of or in writing 

signed by person making payment 

(g) Fact that payment was part payment— Whether should 

appear in handwriting of person making payment 

(h) Illiterate person making mark below entry of fact of payment 

in handwriting of third person — Whether sufficient for pur- 
pose of S. 20 

0) It is only for purposes of S 20 that payment should be in 
handwriting, etc., of person making it 

(j) Mere endorsement of hundi by debtor in favour of creditor 

— Whether sufficient to give fresh starting point of limita- 
tion 

(k) One person making payment and anothor under former’s 

authority making entry of payment — Whether gives fresh 
starting point of limitation 

(l) Only the fact of payment need appear m handwriting of per- 

son making payment 

(m) Part payment made and endorsed by yudgment-debtor on 

decree — Whether gives fresh starting point of limitation ... 

(n) Part payment of principal must appear in handwriting of per- 

son making payment ... ... ... 

(o) Payment and writing acknowledging it need not bo simul- 

taneous ... ... ... ... ... 

(p) Payment written by one porson and signed by person making 

payment — Sufficiency of ... ... 


S20N9 

S20N6 

S20N5 

S20N5 

S20N5 

S 20 N 37 
S 20 N 24 
S 20 N 24 

S 20 N 24 

S 20 N 24 
S 20 N 24 
S 20 N 24 

S 20 N 24 
S 20 N 24 

S 20 N 21 

S 20 N 24 
S 20 N 24 
S 20 N 24 
S 20 N 24 
S 20 N 25 
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Payment— Handwriting — (Contd.) 

(q) j5cnbe usually writing the payment and signing it on behalf 

of illiterate person making payment who touches the pan — 
Writing, if can be regarded n9 being signed by him 

(r) Writing evidencing fact of payment subscribed to by mark 

of illiterate person making payment — Whether writing 
signed by him within the meantng of S. 20 ... 

- —In kind — Party alleging such payment must prove there was agree- 
ment between parties that payment should be in kind . . 

Ineffective for purposes of Art, 183 — Fresh period of limitation, 

if can run from the date of payment under S 20 
Intention of debtor 

(a) Evidence aliunde, if can be let in to show debtor’s intention 

when making payment 

(b) Fact that interest was due and amount paid was less than 

interest — Whether shows intention to pay for interest . . 

(c) In paying interest or principal — How ascertained 

(d) Mere fact of creditor appropriating amount for interest — 

Whether sufficient to show intention of debtor 

(e) Some acknowledgment or evidence leading to inference that 

debtor intended that amount should be appropriated in a 
particular manner is necessary 
Liability affected by payment 

(a) Nature of 

(b) Part payment of principal duo on bond— Whether gives 

fresh starting point in respect of claim for damages for 
non-payment of principal . . . 

(c) Payment by mortgagor towards mortgage debt — Mortgage 

itself and not merely personal liability is kept alive 
■ ■ Liability incurred by or on behalf of Hindu undivided family as 
such — Payment by manager or his agent — Whether can bo 
deemed to have bocn made on bohalf of whole family . . 

Made to one of several joint mortgagees — Sufficiency of, for pur- 

~ poses of S 20 . . 

Meaning of .. . . . A G1 N 3, A 83 N 

Mere incurring of pecuniary obligation in shape of bond or promis- 
sory note, whether payment within meaning of Art 99 

Method of appropriation determined at the outset by express con- 

* tract — Specific appropriation on tho occasion of each payment, if 
« necessary 

Money ruled, not belong to tho person, paying . . 

Moro than one person jointly liablo to pay debt 

(a) Payment by any one of such persons — Limitation, if saved 

also as against other joint debtors . . 

(b) Payment may bo made by any one of such persons 
— ~ — Mortgagee in possession 

(a) Assignee of mortgage rights and of equity of redemption in 

jiossession and receiving rents and profits — Receipt, if can 
bo considered to be receipt by mortgagee as such 

(b) Mere receipt of rents and profits by mortgagee not m posses- 

sion — S. 20 will not apply 

(c) Mortgage, if should be a usufructuary one for S 20 sub- 

section 2 to apply 


S 20 N 24 

S 20 N 24 
S 20 N 11 
S 20 N 37 

S20N6 

S 20 N 6 
S 20 N 6 

S20N6 

S20N 6 
S 20 N 31 

S 20 N 31 
S 20 N 31 

S 21 
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A 99 N 5 

S 20 N G 
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Payment— Mortgagee in possession— (Ccntd.) 

(5) Mortgage of vatan land with possession — Mortgage deed con- 
taining also personal covenant — Death of mortgagor and 
dispossession of mortgagee under Vatan Act— Suit for 
money duo on mortgage under personal covenant from son 
of deceased mortgagor — Receipt of produce up to death of 
mortgagor— Whether by mortgagee as such 
(e) Person in possession of land under invalid deed of usufruc- 
tuary mortgage— Receipt of rents and profits by him, if in 
the capacity of mortgagee 

(0 Receipt of rents and profits must be by mortgagee as such : 

(g) Receipt of rents or produce by mortgagee in possession — 

Whether amounts to payment within S. 20 

(h) Receipts of rents or profits amounting to payment— Such 

payment, if subject to conditions as to handwriting and 
signature 

(i) Simple mortgagee obtaining possession from mortgagor in 

pursuance of invalid agreement of sale — Receipt of rents 
and profits — If in the capacity of mortgagee as such ... 

(j) Usufructuary mortgage providing that mortgagee shall pay 

Government revenue and appropriate balance of rents and 
profits towards interest — Mortgagee leasing it hack to 
mortgagor and directing him to pay Government revenue 
and pay balance to him — Revcnuo paid by mortgagor must 
be treated as rent received by landlord within S. 20 
(h) Usufructuary mortgagee receiving rents and profits after 
passing of decree for sale in Ins favour — Receipt, if by 
mortgagee as such 

(1) Usufructuary mortgagee to take usufruct for interest — 
Receipt of usufruct will be payment only in respect of that 
mortgage 

Mus* be before expiration of prescribed period — Payment made 

after such I'cnod will not save limitation 

Nature of business of firm such that piyment of interest or part 

payment is a thing done in the usual course of tho business — 
Authorization to pay to one partner by other partners may bo 
presumed 

- — No interest payable under document — Payment by debtor not 
referring to any interest — Payment must be regirded as part pay- 
ment of principal ... ... 

Not satisfying requirements of S. 20 but satisfying requirements of 

Art. 133 — Dite of payment will lx* starting point under Art. 1S3: 

Of debt or legacy — S. 20 applies to secured and unsecured debts : 

Of decree, out of Court — Application for notice as to recording of 

satisfaction 

(a) Bar of limitation— Fffect of 

(b) Certification bv decree-holder — Limitation 

(c) Certification by decree-holder under Civil P. C., O. 21 H- 2 

eub-rnle 1— Limitation 

(d) Di-im.-.-al of application for default — Fre^h application, if 

maintainable 

(e) I'raud of decree-holder keeping judgment-debtor from oxer- 

ci'irg his right to make such application —Remedies of judg* 
ment-debtor 


S 20 N 23 

S 20 N 23 
S 20 N 23 

S 20 N 23 
S 20 N 23 
S 20 N 23 
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Payment— Of decree, out of Court, etc .—(Contd.) 

(f) Limitation — Starting point ... A 174, A 174 N 2; A 174 N 6 

(g) Nature ot such application within Art. 174 ... . . A 174 N 4 

(b) O. 21 R. 2, Civil P. C., whether limited to money-decree ... A 174 N 2 

(i) Provision for ... .. .. ... A 174 N 2 

(j) Statement of objection put in by judgment-debtor in answer 

to application by dccreo-holder for execution, whether 

amounts to application for recording of payment ... A 174 N 4 

(k) Surety for judgment-debtor, whether can plead uncertified 

payment made by him ... ... ... A 174 N 4 

(l) Time, whether can be extended by consent of parties ... A 174 N 6 

(m) Time, whether can be extended on ground that fraud of 

decree-holder has kept judgment-debtor from exercising 

his right to apply under Civil P. C., O. 21, R. 2, sub-r. 2 A 174 N 7 

(n) *Under Insolvency Act— Limitation ... ... A 174 N 2 

(o) Under 0. 21 R. 2, sub-r. 2, Civil P. C-, whether maintain- 

able before decree is formally drawn up ... A 174 N 6 

(p) Where payment is made not by judgment-debtor hut by 

stranger — Limitation ... ... ... A 174 N 2 

(q) Who can make such application within Art. 174 ... A 174 N 4 

Of interest 

(a) Addition of interest to principal — When amounts to payment 

of interest ... . . . . ... S 20 N 11 

(b) Debtor making payment without making any specification — 

Creditor appropriating it for interest — Payment, if can be 
treated as payraont of interest as such or as part payment 
of principal ... ... ... .. S 20 N 5 

(c) Debtor mu9t have intended that payment should bo for 

interest ... . . ... . . ... S 20 N 5 

(d) Guardian continuing tn management of ward’s property 

after ward attained majority — Guardian paying interest on 

subsisting debts— Payment, if saves limitation ... S 21 N 3 

(e) Interest includes part of interest duo ... ... S 20 N 7 

(f) Payment must bo for interest os such to give fresh period of 

limitation . . . . . . S 20 N 5 

(g) Question whether payment was of interest as such is one of 

fact to be determined from facts and circumstances . . S 20 N 6 

Of interest as Buch 

(a) Debtor, if must exprossly specify at the time of payment that 

it was for interest ... ... . . ... S 20 N 6 

(b) Determining factor 13 intention of debtor in making payment 

and not that of creditor in appropriating it . ... S 20 N 5 

(c) Mere fact that money paid is less than interest due — W’he- 

thor sufficient in itself to make it payment of interest as 

such ... ... . . ... ... S 20 N 6 

(d) Mortgage deed providing that any money paid by mortgagor 

should be first credited for interest due and balance for 
principal — Payment made without specification when 
interest is due — Payment, if can be treated as one for 
interest as such ... ... .. ... S20N6 

(e) No interest payable at all under doenment— Payment by 

debtor without specification — Whether can be regarded as 
ono for interest 


S20N 6 
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Payment— Of interest as such — ( Conid.) 

(f) Payment expressed to be made for principal and interest 

generally 

(0 Exact amount of interest need not be specified 
( 11 ) Whether payment of interest as such 

(g) Sum paid in discharge of debt more than principal amount 

— Excess over principal must be deemed to have been paid 
for interest as such ... 

Of interest as such and payment of principal — Effect of — Distinc- 
tion ... ... ... ... ... 

Of interest as such or of part of principal 

(a) Fresh period to be computed from date of payment 

(b) Provisions as to— Principle of English law, if applicable ... 
Of interest as such or part of principal accompanied by refusal to 

pay balance— Whether gives fresh starting point of limitation for 
recovering debt ... ... ... ... 

——Payment of interest as such or part of principal and acknowledg- 
ment of liability — Distinction between Ss. 19 and 20 ... 

Of interest as such or part of principal giving fresh starting point 

(a) Against whom operates 

(b) Fresh poriod — Computation of 

(c) Principle underlying provision 

(d) Proceedings to which provisions apply 

(e) Provision applies only to suits on debts and legacies 

(f) Provisions as to — Whether apply to cases falling within 

Art 75 ... 


Of interest as such or part of principal in respect of debt — Pay- 
ment implies admission of a right and an acknowledgment of the 

corresponding liability 

Of principal — Payment should be of part only of principal to give 

fresh period of limitation ... 

Overpayment — Recovery of — Suit for — Limitation ... 

— — Part payment of principal 

(a) Admission that a larger amount is due at the time of part 

payment is implied ... 

(b) Fact that there was a debt and that debt exceeded amount 

paid — Whether can be proved aliunde to show part pay- 
ment of principal ... ... ... 

Part paymont of principal not fulfilling requirements of S. 20 — 

Whether pan operate as acknowledgment of liability 

Part payment or payment of interest by onB of the heirs of a 

deceased Muhammadan debtor— "Whether saves limitation against 
other heirs also 
Person making payment 

(a) Meaning of — Whether means person who physically hands 

over the money 

(b) One person sending money by his servant or by post — It is 

not the servant or the postman who make3 the payment 
but porson sending it 

• Person making payment having the authority of the other members 

of the group to which ho belongs, to mako payment — Payment 
will bind other members also ... ... ••• 


— — Porson who can keep alive right which is not time- barred, by pay- 
ment ... ... ... ... 


S20N8 

S20N8 


S20N6 

S20N5 

S 20 N 23 
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S20N3 

S 20 N 3 
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Payment — ( Contd.) 

Qaestion, what a sum of money was paid for 

(a) Is one of fact .. .. ... ... S 20 N 32 

(b) Whether can be allowed for the first time in second appeal : S 20 N 33 

-Requirements of, nnder Art. 183 ... .. ... S 20 N 37 

S. 21, if operates as exception or explanation to S. 20 ... S 21 N 6 

. Signature 

(a) Defendant signing his name — Subsequently another person 

without consulting person making payment or authorization 
writing the endorsement over the signature — Such writing 
and signature will not save limitation ... ... S 20 N 20 

(b) Must have reference to acknowledgment of payment ... S 20 N 20 

To be made before expiration of the prescribed period 

(a) Prescribed period — Meaning of ... ... ... S 20 N 10 

(b) Prescribed period does not mean period within which suit or 

application may be filed by reference to S. 4 of Act ... S 20 N 10 

(o) Prescribed period is not period fixed by contract between 
parties 

(d) Prescribed period is not period fixed by other enactment sucli 
as S. 48, Civil P. C.. . 

What amounts to, wifchm Art. 82 

— What constitutes 

(a) Addition of interest to principal — When becomes payment 

for interest 

(b) Continuance m service of servant to whom wages have been 

advanced — Whether amounts to payment of interest 

(c) Creditor levying execution against debtor and recovering 

money — Whether amounts to payment within S 20 

(d) Creditor receiving money for debt due, neither from debtor 

nor his agent but from a source independent of volition of 
debtor — Whether amounts to payment within S. 20 

(e) Fictitious entry of payment in handwriting of debtor — Who. 

ther amounts to payment within S 20 

(f) Givmg of cheque and its receipt by creditor — Whether con- 

stitutes payment . . .... 

(g) Money, if should actually pass, to constitute payment ... 

(h) Payment, if can be made m kind . 

(i) Payment, if should be in cash or currency ... 

(it BujmifflJi madaV^ ’ yuhgxnyib- debtor, m. ohadMuma to. oiid/t* s i f. 

Court — Whether payment within S. 20 
(k) Payment may be made in any form but there must bo some- 
thing tantamount to payment 
{0 Payment must be for admitted debt 

(m) Payment must be of such a nature that it would be 
answer m a suit brought by plaintiff to recover the amcr.i*- 

(n) Pledgee of jewels selling jewels and appropriating amount 

debt — Whether amounts to payment by pledgor 

(o) Promissory note, if may be given by way of payment 
What is 

(a) Giving of security to pay, whether payment . . 

(b) Involuntary payment, whether payment within Art. Cl 

(c) Mere incurring of pecuniary obligation m shape of ' 

promissory note, whether payment 
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Payment — (Contd.) 

— . — Who must make 

(a) Agent duly authorized 

(0 Burmese married cocipZe working’ Zand together — 
Husband having to pay rent of land temporarily 
incapacitated from paying it by his being in jail — 
Wife cultivating land and paying rent — Wife must 
be taken to have authority to act for both and make 
payments 

(u) Elder brother allowed to act on behalf of younger 

• brothers in matters of executing mortgages, etc . — 

Whether necessarily means elder brother has autho- 
rity to make payment bo as to save limitation against 
the others ... ... ... ... 

(iii) Evidence to show authority on the part of one to make 

, payment on behalf of the other — Necessity of 

(iv) Fact that payment of money by one person enures to 

the benefit of others — Whether constitutes authon. 
zation to him to make the payment on their behalf : 

(v) Meaning of 

(vi) No formal or express authorization is required under 

S. 20 

(vii) One of the persons liable to pay debt making payment 

— Fact that others are present at time of payment, 
whether makes the payment necessarily one by him 
on behalf of others 

(viii) Question whether person making payment is an agent 
duly authorized is one of fact 

(b) Money paid by stranger to contract under which it was paid 

to person entitled to receive it — Whether amounts to pay- 
ment within S. 20 

<c) Payment by Hindu son, of debt incurred by father — Whe- 
ther sufficient under S. 20 ... ... —• 

(d) Payment must be made by person liable to pay a debt or by 

his duly authorized agent 

(e) Payment of rent in respect of part of mortgaged property to 

mortgagee by tenant of mortgagor without having been 
asked by mortgagor to do bo — W hether amounts to payment 
within S 20 ... ... ./ 

(f) Payment under Art. 183 need not be made by person liable 

or his agent 

(g) Person liable 

(0 Person should bo liable under the contract of debt ... 
(ii) Whether includes purchaser of mortgaged property or 
paisne mortgagee 

(h) Person liable to pay — -Meaning of 

(i) Porson paying need not bo personally liable ... 

■ ■ — Writing 

(a) Acknowledgment of payment in written statement filed in 

Buit — Whether can be called in aid for the purpose of 

S. 20 

(b) Acknowledgment of payment signed before suit is com- 

menced — Sufficiency of ... ... •*' 


S20N1 

S 20 N II 
S 20 N H 

S 20 N 1! 
S 20 N If 

S 20 N If 

S 20 N If 
S 20 N If 
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S 20 N 14 
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Payment — Writing — (Contd.) 

(c) Payment made within time fixed— Whether extends time 

when acknowledgment made after such period ... S 20 N 25 

• W ill hind not only person by whom or by whose agent it is made 

but also those claiming under him ... ... ... S 21 N 6 

W ithout specification — No other indication as to intention of 
debtor — Creditor not making appropriation for principal or inter- 
est — Payment, if to be regarded as part payment of principal 
which would save time ... ... ... ... S 20 H 5 

Without specification when several debts due — Creditor, if entitled 

to appropriate it for principal of all debts so as to save limitation 
for all . . . . ... ... ... S 20 N 5 

Penal actions 

Meaning of, under English law .. ... ... A6N1 

• Popular or gut tam actions— Meaning of, under English law ... A 6 N 1 

Penalty 

Debt, whether penalty ... ... ... ... A 6 N 2 

Suit for — Upon Statute, Act, Regulation or Bye-law 

(a) Art. 6, whether applies where different period of limitation 

is prescribed by special or local law ... . . A 6 N 5 

(b) By Government — Limitation — Art 6 and Art. 149 ... A 6 N 6 

(c) Limitation .. ... ... . . AG 

(d) Suit for damages caused by misconduct of defendant — Limi- 

tation ... ... ... ... ... A 6 N 3 

(e) Suit for debt— Limitation ... ... ... A 6 N 2 

(f) Suit for penalty in a bond — Limitation ... ... A 6 N 1 

(g) Where penalties imposed are recoverable as if they are arrears 

of revenue — Maintainability ... ... ... A 6 N 4 

Perversion 

—Of property to other purposes — Suit as to — See under Property 
— Perversion of, to other purposes. 

Plaint 

Rejection of — Conclusion that suit has been instituted after time 

based on allegations m plaint — Rejection is proper procedure ... S 3 N 35 
Plaintiff 

Ghatwal, whether claims through his father as predecessor within 

S. 2 ... ... . .. A 142 4, 144 N 8 

Joint plaintiffs — Death of one plaintiff — Right to sue, whether 

survives to surviving plaintiff . ... ... A 176 N 2 

Meaning of ... .. ... .. S 2 Cl 8, A 91 N 17 

— — Whether includes any person from whom plaintiff derives right to 

sue . . . . . . ... ... A 109 N 15 

Whether includes appellant ... ... ... A 17G N 2 

Plea 

Fraud, plea of — How to be set forth . . ... ... A 95 N 16 

Pleader 

- M istake of — See under Delay, excuse of — Sufficient cause — Mistake 

— Mistake of agent 

• Suit by, for costs — Limitation . . ... ... A 84 N 2 

Pleader and client 

■ Admission by pleader m the coarse of bi3 duties on behalf of client 
— Whether binds client as acknowledgment of liability 


S 19 N 51 
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Pleader and client— {Could.) 

Negligonco of picador — Effect of ... 

Pleadings 

Acknowledgment of liability rolied on to eavo limitation for Bait- 

Pact must bo stated m plaint 

■ Fact of Court having boon closed, it should bo montionod in plaint: 

— Failuro to plead oxomption under S. 14 — Whether fatal to tho 

Party pleading fraud os ground of oxomption from limitation — 
Paiticulara thorcof should bo specifically stated 

—Plaint stating ground on which oxomption from bar is claimed — 
Plaintiff, if can rely at tho boaring, on a different ground of 
oxomption 

— Plaintill pleading titlo — IIo nood not say that dofondant has lost 
his titlo by advorso possession 

■ P lea of adverse possession — See under Advorso possossion. 

— — Suit prmft facie barrod — Plaintiff roust stnto in plaint reasons 
why suit is in timo 

Waiver, whothor can bo gathored from ploading 


SCN II 

S 19 N 77 
8 4 N 1G 

S 14 N SO 

S 18 N 6 

S 19 N 77 
S 28 N 8 

S 20 N 85 
A 75 N 17 


A67N4 
A 120 N 41 
A 145 N 7 


A8GN2 


Pledge 

Enforcement of— Suit for — Limitation ... 

—Of movcablo property — Enforcoment of — Suit for — Limitation 

Itodomption of — Suit.for — Limitation ... 

Policy 

Insurance policy— Suit on 

(a) Limitation— Starting point — Whoro Bum assured is payable 

immediately aftor proof of death or I 033 has boon given to or 

received by insurora ... ... A 86 ; A 86 N 1 ; A 8G N 3 

(b) Whoro Bum insurod is payablo after a cortain timo aftor loss 

or doath is proved— Limitation ... 

Possossion 

Abandonment of, by truo owner 

(a) Land consisting of scanty culturablo area recovered from 

timo to timo from river — Not paying to owners to work it 
— Failure to cultivato docs not raiso presumption that land 
is abandoned ... . A 142 & 144 N 73 

(b) Local circu in stances and conditions must bo looked into: A 143 & 144 N tJ 

(c) Property of valuo not taken up or kopt up for long time— 

No explanation for neglect by truo owner — Presumption is 

that owner abandoned his rights ... ... A 142 « 144 N 

Acts alleged whether roforablo to right of possession or right of 

easement depend upon facts and circumstances of particular ...... ro 

a>™ ... ... ... ... A 142 A M4 N M 

Actual possession 

(a) in caso of rival claimants, porson having titlo is doomed in jj 

hw to bo in actual possession' ... ... A 243 A 14 

(h) Moaning of ... ... ... ... _ _••• 1 

(c) Neither proof of titlo nor adjudication on question of titlo is r « 

proof of actual i ossc^sion ... ... A l4 £ * \ A S 12 

(d) Of part is possession of wholo in caso of rightful owner : A 142 « 

(e) Of wliolo property, by trespasser — Illustrations 


' A H2 & 144 N 12 
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Possession — Actual possession— (Contd.) 

(f) Of whole property, by trespasser — What constitutes, 

depends on circumstances of each case ... A 142 & 144 N 12 
Adverse possession — See also Adverso possession. 

(a) Acquisition of tenancy right by ... ... ... A 139 N 14 

(b) Against life tenant — Whether bars reversioner or remain- 

derman succeeding to estate on death of life tenant ... A 140 N 2 

(c) Claim by adverse possessor whose title baa not ripened to 

property attached 

(i) Claim allowed — Suit by decree-holder to set aside 
order allowing claim — Suit within limitation but 
after ripening of title of adverso possessor, if main- 
tainable ... ... ... . . A 11 N 2a 

(li) Dismissal of claim — Suit to establish right to property 
comprised in order dismissing claim — Suit within limi- 
tation bub after title by adverse possession has ripened 
— Adverse possessor, whether can rely upon fact that 
subsequent to date of order titlo by adverse posses- 
sion has ripened into full ownership ... ... A 11 N 2a 

(d) Of office 

(i) Person in — Extent of interest to which such person 

can prescribe ... ... ... A 124 N 6 

(it) Person ta possession as trustee, it caa g et prescriptive 

right to hereditary trusteeship ... ... A 124 N 6 

(e) Of tenant 

(i) Denial of landlord’s title, whether makes possession of 

tenant during tenancy adverse to landlord ... A 139 N 12 

(ii) Non-payment of rent, whether makes possession of 

tenaot during tenancy adverse to landlord ... A 139 N 12 

(f) Possession of independent trespasser, whether can be tacked 

on to that of another in plea of prescription ... ... A 124 N 7 

(g) Possession of tenant after determination of lease, wbother 

advorse . . . . ... ... A 139 N 13 

(b) Possession of tonaut holding over after determination of ten- 
ancy, whether adverso to landlord . . ... A 139 N 2 

(i) Question whether defendant’s possession has been adverso to 

plaintiff is one of fact .. ... ... A 124 N 6 

As reversioners — Persons entitled to — Who aro . . ... A 125 N 3 

■ Assumption as to — Where possession may be either lawful or un. 

lawful ... . . ... ... ... A 127 N 11 

• Based on award — Suit for — Limitation . . ... . . A 120 N 42 

Constructive possession 

(a) Meaning of... ... ... ... A 142 & 144 N 11 

(b) Secret adoption by Hindu widow without knowledge of the 

person in possession — Adopted son is not in constructive 

possesion through such person ... ... A 142 & 144 N 35 

(c) Whether depends upon user ... ... A 142 & 144 N 11 

Corpus possesstonis 

(a) Nature of requisite possession varies with nature of sub- 

ject ... ... .. . . A 142 & 144 N 11 

(b) What constitutes, in case of corporeal property A 142 A, 144 N 11 

(c) What constitutes, in case of incorporeal property A 142 & 144 N 11 

Declaration and confirmation of — Suit for — Limitation ... A 120 N 31 

Degrees of ... ... ... ... ... A 3 N 3 
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Possession— ( Contd.) 

- Delivery of — Application for — By execution purchaser — -See under 

Execution sale. 

— Delivery of — Order for 

(a) Whether decree for possession ... ... ... A 180 N 6 

(b) Whether kept alive by periodical applications ... ... A 180 N 6 

Dispossession — See under Dispossession, 


— — Dispossession and discontinuance of 

(a) Distinguished ... ... ... A 142 & 144 N 9 

(b) Essential features common to both ... ... A 142 & 144 N 9 

(c) Illustrative cases ... ... ... A 142 <fc 144 N 9 

—Dispossession or discontinuance of 

(a) Assertion of under-proprietary title by tenant does not 

amount to dispossession ... ... A 142 & 144 N 9 

(b) By adoptive mother — Whether one by adopted son A 142 & 144 N 8 

(c) Court of Wards alienating ward’s property — Possession ob- 

tained by alienee, whether amounts to discontinuance by 

ward ... ... ... ... A 142 & 144 N 9 

(d) Decree of Settlement Court giving mortgagees proprietary pos- 

session of property is dispossession of mortgagors A 142 & 144 N 9 

(e) ‘Discontinuance’ — Meaning of ... ... A 142 & 144 N 9 

(f) Dismissal by revenue authorities of application for registra- 

tion of names— Dispossession cannot be inferred A 142 & 144 N 9 

(g) Essentials of — Actual possession of plaintiff is necessary — 

Constructive possession is not sufficient ... A 142 & 144 N 14 

(h) Intention if necessary to determine whether there has been 

discontinuance . . ... . . A 142 & 144 N 9 

(i) Meaning of ... ... ... A 142 & 144 N 2 

(j) Mere collecting cattle or fixing pegs or erecting platform on 

land by defendant, whether sufficient to constitute dis- 
possession of owner ... ... ... A 142 & 144 N 9 

(k) Mere fact that plaintiffs are unable to show overt acts of 
ownership within 12 years does not amount to disconti- 
nuance ... ... ... ... A 142 & 144 N 35 

(1) More paper dispossession by mutation of names does not 

amount to dispossession ... ... A 142 & 144 N 9 

(m) Mere planting of treos on another’s land without denial of 

owner's right — Whether amounts to dispossession A 142 & 144 N 9 

(n) Owner obtaining possession under decreo of Court — Subse- 


quent dispossession due to reversal of decree, whether 
gives cause of action to him so as to reckon limitation from 
such dispossession ... ... ... A 142 & 144 N JO 

(o) Possession by leave and license of owner does not amount to _ 

dispossession or discontinuance of possession of owner A 142 1 1 144 r» J 

(p) Possession of guardian till ward attains majority does not 

amount to dispossession or discontinuance by minor A 142 <fc 144 U 

(q) Prevention of proprietor from collecting rent from tenants g 

amounts to dispossession ... ... A 142 & 14* c* 

(r) Suit based on 

(1) Actual da to of dispossession need not be proved A 142 A 1” on 

(») Limitation — Starting point ... ... A 142 A 144 

(a) A leaving village and settling elsewhere — Suit 

by A' s heirs— Date of dispossession or disconti- .. 

nuance is date when A left village A 142 A 144 " 
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Possession— Dispossession or discontinuance of — Suit based on— Limitation, 
starting point — (Contd ) 

(b) After first dispossession owner geting back posses- 

sion — Owner again dispossessed for second time 
— Time runs from second dispossession A 142 & 144 N 90 

(c) Last full owner dispossessed — Subsequent inter- 
position of widow’s estate — Time runs from date 

of dispossession . . ... A 142 & 144 N 90 

( d ) Subsequent transaction between defendants does 

not give fresh starting point ... A 142 & 144 N 90 

(e) Wakf property transferred by taliadar — Trans- 

feree building on such land — Suit by Muslim 
community — Time runs from date of building 
and not from death of taktadar ... A 142 & 144 N 90 

(/) Zatnindari property sold for arrears of revenue — 

Purchaser put into possession — Subsequently 
fresh grant of zamindan on purchaser by Gov- 
ernment — Suit by zamindar — Starting point is 
the date of original dispossession and not sub- 
sequent grant . . ... A 142 & 144 N 90 

(m) Onus of proof 

(a) Onus is on plaintiff . . . A 142 & 144 N 87 

(b) Plaintiff proving dispossession or discontinuance 

within 12 years— Defendant mu9t prove better 

title .. .. .. A 142 & 144 N 87 

(c) Proof of proprietary title in plaintiff will not shift 

onus on to the defendant . . A 142 & 144 N 87 

(iv) Suit will be barred even if independent trespassers 

have continuously kept plaintiff out of possession for 

12 years after his disposssesion . A 142 & 144 N 92 

(v) What plaintiff must provo . . A 142 & 144 N 87 

(s) Trespasser after dispossessing plaintiff goes out of possession 

— After interval another trespasser gets into possession — 

Latter trespass operates a3 fresh dispossession A 142 & 144 N 92 

(t) Trespasser after dispossessing plaintiff, himself dispossessed 

by second trespasser — Subsequent dispossession of first 
trespasser is not dispossession of owner . . A 142 & 144 N 92 

(u) What constitutes — Essential elements — Illustrative cases: A 142 & 144 N 9 
Evidence of 

(a) Entries in revenue registers . . ... A 142 & 144 N 96 

(b) May be oral or documentary . A 142 & 144 N 96 

(c) Mere assertion m written statement is not sufficient to show 

possession . . . . ... A 142 &. 144 N 11 

(d) Mere demarcation of land in survey map as m a pel son’s 

possession is no evidence . . . A 142 & 144 N 96 

(e) Payment of revenue . . • . . A 142 & 144 N 96 

(f) Realization of rents . . - - . . A 142 & 144 N 96 

(g) Tbak maps . - ... . . A 142 & 141 N 96 

(b) What is ... . .. .. A 142 & 144 N 96 

From agent — Recovery of— Suit for, by principal on termination of 

lease in favour of agent — Limitation .. . ... A 139 N 4 

■ Heritable and transferable right ... A 142 & 144 N 4 

• In execution of decree subsequently set aside — Possession, whether 

wrongful ... .. ... ... ... A 120 N 29 
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Possession— ( Confd.) 

In fact— What constitutes — Necossary olomonts ... A 142 & 144 N 11 

——Judgment-debtor in ^session — Possession of third party under 
fraudulent and collusive transfer by judgmont-dobtor, whether 
possession of judgment-dobtor within Art. 138 ... ... A 138 N G 

Juridical possession — What is— Possession in a representative) capa- 
city, uhothor juridical |>osscssion ... ... ... ASN3 

• Meaning of ... ... ... ... ... A3N3 

— — Must ho assumed to bo lawful ... ... A 142 A. 144 N 18 


Of ngonts, servants, otc. — Naturo of ... ... A 142 & 144 N 67 

Of co-owner 

(a) Ono eo-owner in exclusive possession — Consent decree cstab- 

lisliing right of other as co-owner — Possession of former 

becomes possession of all co-ownors ... A 142 A' 144 N 35 

(b) Ono co-owner leasing hissharo to another— After termination 

of lease iho possession of latter is on behalf of both : A 142 & 144 N 35 

Of hereditary office — Suit for — See under Offico — Hereditary 

office. 

Of immovable mortgaged property — Suit for — Limitation — Where 

such suit is instituted in Court established by Royal Charter ... A 135 N 2 


Of immovable property 

(a) Recovery of — Provisions for, under SpcciGo Relief Act 

(b) Suit for 

’ * 'h suit 


A 3 N 9 

A 14G N 4 
A 141 N 3 


property of adop- 

tivo mother— Limitation ... 

(iv) By auction purchaser 

(a) Auction purchaser being delivered symbolic I'os- 

session — Subsequent suit by him for actual pos- 

sossion— Limitation— Starting point 

( b ) Auction-purchaser, whether can suo for posses- 

sion without setting aside order in favour of 

defendant under O. 21, R. 99, Civil P. C. 

(c) For possession — In execution of mortgago dccrco 

— Limitation ... ... ... 

(d) Judgmcnt-debtor being in possession 

(i) Amicable settlement under which judgment- 
debtor continues to bo in possession of 
property as auction-purchaser’s licensee — 
Subsequent suit for possession by auction, 
purchaser — Limitation 

(«i) Auction -purchaser of equity of redemption 
under a mortgago — - Auction -purchaser’s 
right to equity if extinguished by virtue of 
S. 2S, Lirn. Act, if ho did not obtain symbolic 
possession of property within 12 >ears of 
confirmation of sale 

(tit) Auction. purchaser's never having obtained 
po-sossion under sale, whether essential 
condition for applicability of Art. 13S ... 
(ir) Burden of proof as to whether judgment- 
dobtor was in possession or not 


A 141 N 7 

A 1S8 N 8 

A 137 N 3 
A 137 N 2 

A 133 N 7 

A 133 N 3 

A 1SS N 7 
A 133 N 11 
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Possession — Of immovable property — Suit for — By auction purchaser — 
Judgment-debtor being in possession— (Gontd.) 

(») Limitation— Starting point ... A 138; A 138 N 2; 

A 138 N 10 

(vt) Resistance by person in possession, whether 

necessary for applicability of Art. 138 ... A 138 N 4 

(rit) Suit, against whom maintainable ... A 138 N 9 

(wt») Suit for possession alleging that transfer 
from judgment-debtor under which defen- 
dant claims to be in possession is fraudulent 
and collusive — Suit .whether one for posses- 
sion within Art. 138 ... ... A 138 N 4 

Cans) Suit for recovery of possession which is lost 

after having been obtained — Limitation ... A 138 N 7 
(jr) Suit, whether restricted to possession of 

land ... .. ... A 138 N 3 

(art) Time during which proceedings for setting 
aside sale have been prosecuted, whether 
excluded ... ... ... A 138 N 2 

(e) Judgment-debtor out of possession 

(*) Against whom maintainable ... ... A 137 N 2 

(u) Burden of proof ... ... ... A 137 N 8 

(m) By auction-purchaser having once obtained 

possession on subsequent cause of action — 

Limitation ... ... ... A 137 N 2 

(iv) By decree-holder purchaser— Limitation ... A 137 N 4 

(v) Suit for actual possession after effective 

symbolic possession has been delivered to 
auction-purchaser — Limitation — Starting 
point ... ... ... A 137 N 7 

(in) Time during which proceedings for setting 

aside sale have been pending, wh ether can bo 
excluded ... ... ... A 137 N 2 

(u») When judgment-debtor is first entitled to 

possession — Illustiative cases ... A 137 N 6 

(vtu) Where property is m possession of mortgagee 

of judgment-debtor ... ... A 137 N 5 

(ix) Who can sue for such possession ... A 137 N 4 

(/) Whether barred if application for possession is time- 

barrod ... ... ... ... A 138 N 2 

(v) By heir of Hindu or Muhammadan female who is full 

owner of property — Limitation ... ... A 141 N 5 

(vi) By Muhammadan or Hindu entitled to possession on 

death of female 

(a) By reversioner in whose favour property is sur- 

rendered by female, for possession of property 

alienated prior to surrender — Limitation ... A 141 N 9 

( b ) Causo of action — When accrues . ... A 141 N 2 

(c) Essentials of applicability of Art 141 ... A 141 N 2 

(d) For construction of will or codicil — Limitation ; A 141 N 3 

(e) For declaration of right to property — Limitation: A 141 N 3 

(/) For property rcseived to herself by female after 

surrendering the rest to reversioner — Limitation: A 141 N 9 

(ff) Limitation — Starting joint ... A 141; A 141 N 2 



2984 


General Index 


Possession — Of immovable property— Suit for— By Muhammadan or Hindu, 
etc. — ( Contd ) 

( h ) Trustees in succession for estate of female trustee 

— Limitation ... ... ... A 141 N 10 

(i) Where female is in possession not by reason of 

her being entitled by law to succeed to limited 
estate but in some other capacity — Limitation : A 141 N 10 

(/) Where female was in possession not as heir but 

in somo other way — Limitation applicable ... A 141 N 4 

(£) Where no one i9 in possession at the death of 

the female — Limitation ... ... A 141 N 12" 

(f) Whero plaintiff doos not become entitled to pos- 
session immediately on death of female — Limi- 
tation ... ... ... ••• A 141 N & 

(nt) Who can bring such suit under Art. 141 ••• A 141 N 4 

(vii) By purchaser at private Bale — Limitation — Starting 

point ... ... ... A 136; A 136 N 2 

(yiii) By son adopted by last male owner for his property — 

Limitation ... ... ... A 141 N 7 

(ix) By transferee from Hindu or Muhammadan who is 

ontitled to possession on death of Hindu or Muhamma- 

dan female — Limitation — Starting point ••• A 141 N o 

(x) For possession after establishment of title when adverse 

order under S. 332, Civil P. C., 1882, is made ugainsA. 
plaintiff— Limitation ... ... ... A 120 NS 

(xi) For possession of estate of female who is in possession 

as legatee — Limitation ... ... ... A 141 N lv 

(xii) For possession of estate of female who is m possession 

as trespasser — Limitation ... ... A 141 N 1U 

(xiii) For possession of estato of female who is in possession . 

by contract — Limitation ... ... ... A 141 N 1U 

(xiv) For possession of estate of female who is in possession . 

by favour — Limitation ... ... ... A 141 N lu 

(xv) For property reserved to herself by female owner for 

maintenance after surrendering the rest to reversioner n 

—Limitation ... ... ... ... A 141 N J 

(xvi) Foundod on breach of contract in writing registered — ■ T . 

Limitation ... ... ... ... A 116 N 1 


(xvil) In substancoono for account and share of dissolved part- .. - 

norship — Limitation ... ... AlOorj 

(xviii) On ground of breach of condition — Limitation A143;A143N 

(xix) On ground of forfeiture — Limitation ... A 143; A 143 N 

(xx) Starting point of limitation — Whether postponed when „ - 

cause of action accruos to estate of deceased porson : S 17; S3 1/ 

(c) Suit for recovery 

(i) By person in possession without titlo dispossessed by 

trespasser — Whether barred under Art. 3 if brought , q m n. 

aftor G months ... ... — A a ” 

(n) On basis of titlo — Failure to prove titlo — Decrco, if can \ 3 N & 

bo given subsequently under Specific Belief Act, S. 9: A 

(in) On ground of possession before dispossession 

(o) Landlord, whether can bring such suit under 
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Possession — Of immovable property —Suit for recovery— On ground of posses- 
sion before dispossession— ( Contd.) 

Specific Belief Act, S. 9, when his tenant is dis- 
possessed ... ... ... ... A3N3 

(6) Partial dispossession, whether entitles plaintiff to 

bring such suit under Specific Belief Act, S. 9 : A 3 N 3 

(iv) On ground of possession of plaintiff before be was dis- 
possessed — Limitation ... .. ... A 3 N 2 

(y) Summary remedy on ground of possession before dis- 
possession under Specific Belief Act, S. 9, if not 
availed, whether precludes other remedies ... A 3 N 2 

(vi) Under Specific Belief Act, S. 9 

(a) Limitation ... . . .. A3 

(b) Whether maintainable where defendant is main- 

tained in possession by order under S 145, Cri- 
minal P. 0. .. .. ... A 3 N 7 

(d) Whether includes possession of column of space above surface 

ad infinitum . . . . ... ... A 39 N 6 

(e) Whether includes possession of underlying strata also . . A 39 N 5 

Of joint property and of property separately hdd, distinguished . A 142 & 144 N 35 

— Of mortgaged property— Suit for, against transferee of mortgagee 

for valuable consideration — See under Mortgage — Possession of 
mortgaged property. 

Of moveable property — Suit for 

(a) By Hindu or Muhammadan entitled to possession on death 

of Hindu or Muhammadan female — Limitation— Starting 

point ... ... ... . . ... A 141 N 11 

(b) Limitation — Cases governed by residuary Art 120 .. A 120 N 12 

Of one uralan is possession of all . . A 142 &. A 144 N 35 

—Of stranger claiming to be fractional owner is adverse to real ownor 

—Principle that possession of one co-owner is possession of all 
does not apply . . . . . . . A 142 & 144 N 35 

. — —Of transferee of eo-shebait — Not adverse to other co-shebaits un- 
less it amounts to ouster ... . . . A 142 & 144 N 35 

Of trust property — Suit for, against transferee of trustee for 

valuable consideration — See under Trust — Trust property — Pos- 
session of. 

Order of Collector dispossessing tenant as mortgagee — Subsequent 

suit for possession a3 occupancy tenant — Limitation ... A 14 N 2 

Permissive possession 

(a) Defendant let into possession during minority of plaintiff — 

Suit by plaintiff 17 years after attaining majority — Plaintiff 
entitlod to succeed if defendant failed to show chango in 
character of possession more than 12 years before suit A 142 L 144 N 56 

(b) Document granting permission invalid — Possession still per- 

missive . . ... • . . . A 142 A 144 N 56 

(c) Instances of ... . . ... A 142 & 144 N 56 

(d) Of office, whether advorse .. . . .A 124 N 6 

(e) Person in — Suit against — Limitation .. A 142 & 144 N 56 

(f) Possession at start adverse — It cannot by subsequent events 

become permissive ... ... ... A 142 & 144 N 56 

(g) Possession need not bo express but may be implied from 

facts and circumstances of the case ... A 142 & 144 N 56 
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Possession— Permissive possession— (Contd.) 

(b) Possossion of Muhammadan widow under arrangement is 

permissive ... ... ... A 142 & 144 N 56 

(i) Possession proved to be permissive in origin 

(i) Clear and affirmative evidence is required to establish 

change in character of possession ... A 142 & 144 N 66 

(li) Mere fact of long user by permissive occupant not suffi- 
cient to alter character of pas legion ... A 142 & 144 N 55 

(iii) Onus of proving when and bow it became adverse is on 

permissive occupant ... ... A 142 & 144 N 66 

(iv) Inhere must be open and explicit disavowal and dis- 

claimer to the knowledge of owner, to establish 

change in character of possession ... A 142 & 144 N 56 

(j) Presumption as to 

(i) Possession of portion of property shown to be permis- 

sive — Possession of other portions presumed to be 
permissive in absence of evidence to the contrary: A 142 & 144 N 56 

(ii) Possession proved to be permissive in origin is pre- 

sumed to continue to be so unless something occurs to 

make it adverse ... ... A 142 & 144 N 56 

(k) Question, one of fact ... ... A 142 & 144 N 56 

(l) Sub-letting by permissive occupant am aunts to denial ot 

title ... ... ... ... A 142 & 144 N 66 

(m) Tenant occupying adjoining land of zamindar for purposes 
• ancillary to agriculture — Tenant's possession is with implied 

permission ... ... ... A 142 <fc 144 N 56 

. — — Physical possession 

(a) In caso of minerals— Removal of small quantity of minerals 

from here and there will not constitute physical possession 

of whole mineral field ... ... A 142 Is 144 N 64 

(b) In case of minerals physical pos303sion is necessarily partial : 

A 142 It 144 N 54 

(c) Mere erection of boundary pillars does not amount to physi- 

cal possession ... ... ... A 142 & 144 N 63 

(d) .Property sold admitting physical possession 

(i) "Admit of physical possession,” meaning of A 10 N 7; A 10 N 8 

(n) Equity of redemption in usufructuarily mortgaged pro- 
perty, whether admits of physical possession ... A 10 N 7 

(ni) Land in possession of trespasser, whether admits of 

physical possession ... ... ... A 10 N 7 

(iv) Property admitting of physical possession but not 

under tho sale, whether property not admitting of 

physical possession ... ... ... A 10 No 

(v) Property leased, sold with stipulation that sale was to 

tako placo after termination of leas© — Whether pro. „ 

perty admitting of physical possossion ... ... A ION * 

(vi) Property that has been leased — Whether admits of 

physical possession ... ... ... A ION * 

(vu) Undivided sharo in property, whether admits of physi* am? 

cal possession ... ... ... ... A 10 N 7 

(o) Property sold cot admitting of physical possession — Illustra- K . _ 

tion3 ... ... ... ... ... A 10 N 7 
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Possession— (Gonti.) 

. — P ossession follows title 

(a) Evidence unsatisfactory on both sides— Still presumption can 

be drawn ... ... ... A 142 & 144 N 15 

(b) Nature of presumption ... ... A 142 & 144 N 15 

(c) Presumption not confined to particular lauds or to particular 

circumstances . . ... ... A 142 & 144 N 15 

(d) Presumption, when to be drawn ... A 142 & 144 N 15 

—Possession of house is possession of site ... A 142 & 144 N 13 

. P ossessory title — Suit based on 

(a) Against person other than true owner — Limitation A 142 & 144 N 4 

(b) Apart from S 9, Specific Belief Act — Maintainability A 142 &. 144 N 4 

(c) Burden of proof ... ... . . A 142 & 144 N 4 

Presumption as to— Possession of part does not infer possession of 

whole ... ... ... ... A 142 & 144 N 54 

—Presumption of ownership from possession _ ... A 142 & 144 N 4 

Question, one of fact ... ... ... A 142 & 144 N 98 

Quiet possession 

(a) Covenant for— Breach of— Suit for— Limitation ... A 83 N 7 

(b) Covenant for quiet possession, whether contract of indemnity: A 83 N 7 

A 83 N 7 

of— Suit for 

— Limitation ... ... ... ... A 83 N 7 

Bight of — Nature ... ... ... A 142 & 144 N 4 

— Suit for 

(a) Against person claiming to be in possession in right of adop- 

tion 

( 1 ) Limitation . . . . A 118 N 2 

(u) Whether barred if suit for declaration of invalidity of 

adoption is barred . . ... ... A 118 N 2 

of possession and dispossession 

A 142 & 144 N 2 
dispossession does not render 

A 142 & 144 N 2 

liuj ouit iiaiuuu as n uiere was no dispossession — Art. 142, 

whether can bo avoided ... ... A 142 & 144 N 2 

(a*) Articles 142 and 144 apply only to suit for possession A 142 & 144 N 3 
(a 3 ) Based on possessory title . . . . A 142 & 144 N 4 

(a 4 ) Based on previous possession — Suit under Specific Belief Act 
and suit for recovery of property comprised in order under 
Crimioal P C , or Mamlatdar’s Courts Act, respecting pos- 
ssesion of immovable property, distinguished . . ... A 47 N 2 

(a 5 ) Based on proprietary title . . . A 142 144 N 5 

(b) By auction-purchaser for possession alleging that transfer 

from judgment-debtor under which defendant claims to be 
in possession is fraudulent and collusive — Whether one for 
possession within Art. 138 ... ... .. A 138 N 4 

(b 1 ) By co-sharer — Co-sharcr m separate possession of common 
property dispossessed by another co-sharer — Onus on plain- 
tiff to prove dispossession within 12 years of suit A 142 & 144 N 35 
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Possession— Suit for — (Contd.) 

(c) By heir for possession of property alienated by administrator 

without permission of Court — Limitation ... ... A 91 N 12 

(d) By Hindu ward for possession of property alienated hyde facto 

guardian — Limitation ... ... ... A 44 N & 

(e) By legatee for possession of property alienated by executor — 

Limitation ... ... ... ... A 91 N 12 

(f) By minor on ground that sale was vitiated by fraud and 

collusion on part of his guardian — Whether one for setting 

aside salo ... ... ... ... A 12 N 2 

(g) By patnidar 

(i) For possession of chaukidari ebakran lands transferred 

by Government to zamindar — Limitation ... A 113 N 3 

(ii) To recover possession of chaukidari chakran lands 

which havo been resumed and settled with zamindar 
by Government — Limitation — Starting point A 142 & 144 N 90 

(h) By person deriving title from Government — Suit for posses- 

sion of land purchased from Government — Suit against per- 
son in adverse possession against Government — Limitation : A 149 N 7 

(0 By transferees of Government for land transferred by Gov- 
ernment — Joining Government as co-plaintiff, whether 
brings case within Art. 149 ... ... A 149 N 7 

(j) By trustees in succession for property in trusteeship of female 

—Limitation ... ... .. ... A 141 MO 

(k) By ward in respect of property transferred by guardian— 

Suit whoro alienee is in possession of property by virtue of 
tho transfer — Limitation .. ... ••• 

(l) Declaratory suit, whether one for possession ... A 135 N 3 

(l 1 ) Defendant impleaded in time but claims his sharo of suit 

property in written statomont submitted 12 years aftor 
cause of action — Claim not barred ... A 142 & 144 N 91 

(I s ) Defendant made party aftor expiry of limitation — Suit barred 

as against him ... ... ... A 142 4144 N 91 

(m) Distinguished from ono for specific performance by giving 

possession ... ... ... ... A Ho ft 3 

(m 1 ) Falling under Art. 144 

(i) Possession after suit cannot be reckoned in computing N . 

period of defendant’s adverse possession A 142 4. 144 IN JV 

(n) Question when possession of defendant becomes advorso 

to plaintiff, is ono of fact ... ... AW3*1«» W 

(in) Starting point — Time runs from date when possession « n{\ 

of defendant becomes advorso to plaintiff A 142 4; 144 

(n) For one* half sharo of property purchased jointly by plaintiff 

and defendant and for accounts of profits — 'Limitation 

(o) For property alienated by mahant of Math — Suit by suc- 

ceeding mahant — Limitation 

(p) For property alienated by minor as major— Suit by minor on 

attaining majority — Limitation 

(q) For property alionatod by trustee of tomplo- — Suit by succeed. 

ing trustee— .Limitation 

(r) For sharo in property alleged to havo been partnership pro. 

perty, whether barred if 6uit for accounts of dissolved part- 
nership is barred on that date 


A 80 N 2 
A 91 H 10 
A 91 N 15 
A 91 N 10 

A 100 N 5 
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Possession— Suit for— ( Contd.) 

(s) For property sold in. execution — Maintainability — Provisions 

oi Civil P. C. as to ... ... ... ... A 138 N 2 

(t) For property of which plaintiff has executed sale deed in 

favour of defendant — Allegation that deed is nominal and 
not intended to be operative — Limitation ... ... A 91 N 3 

(t l ) Limitation 

(i) Art 142, whether confined to suit for possession on 

ground of possessory title or whether applicable to all 

cases of dispossession ... ... A 142 & 144 N 5 

(ii) Art. 144 is only residuary ... ... A 142 & 144 N 2 

(in) Plaintiff alleging defendant’s possession to be permis- 
sive hut not proving it — Defendant denying such 

allegation — Art. 142 applies ... A 142 & 144 N 87 

(iv) Special or local law prescribing limitation different 
from that in Limitation Act — Period prescribed in 
former will apply ... ... A 142 A 144 N 100 

(t*) Nature of 

(i) Contemplated by Art. 144 ... ... A 142 & 144 N 5 

(ii) Substance and not form of relief claimed, that deter- 

mines character of suit . . ... A 142 A 144 N 3 

(lil) Such suit, whether invariably means one for actual 

physical possession . . . . A 142 & 144 N 3 

(t s ) Not specially provided for — Limitation ... ... A 144 

(t 4 ) On dispossession otherwise than in due course of law — Even 
f ^ as against true owner — Limitation ... A 142 A 144 N 4 

. . A 143 N 14 

... A 143 N 13 

(u 1 ) Onus of proof 

(i) Judgment not tnter partes does not alter burden of 

proof as between rival claimants ... A 142 & 144 N 88 

(ii) Plaintiff must prove bettor title ... A 142 & 144 N 87 

(ill) Plaintiff must prove subsisting title ... A 142 A 144 N 87 

(iv) Plaintiff must succeed on strength of his title and not 

on weakness of defendant’s case , . A 142 & 144 N 87 

(v) Plaintiff proving ownership of property and also that 

defendant’s entry nob in contravention of his titlo — 

Onus is shifted to defendant to prove adverse pos- 
session .. .. ... A 142 A 144 N 87 

(vi) Prior possession is proof of better title as against 

subsequent possessor without title . . A 142 A 144 N 87 

(vii) Proprietary title is better than possessory title ... A 142 & 144 N 87 
(viii) Question of onus immaterial when evidence is let in 

on both sides ... ... ... A 142 A 144 N 89 

(u 2 ) Plaintiff in possession and defendant entering on property 

under right derived from plaintiff — Limitation . . A 142 & 144 N 2 
(u s ) Plaintiff not in possession at all but getting title to it while 

defendant in lawful possession — Limitation ... A 142 & 144 N 2 

(u 4 ) Possession given under benami document — Suit for possession 

by executant against benamidar — Art. 144 applies ... A 142 A 144 N 60 
(u 8 ) Possession given under void document — Suit by transferor 

for possession — Art. 142 and not Art. 144 applies ... A 142 A 144 N 60 
(u e ) Prayer in such case — Nature of ... ... A 142 A 144 N 3 * 
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(v) Belief involving negativing decree obtained by defendant — 

Limitation ... ... ... ... A 95 N 6 

(v 1 ) Scope of Art. 144 wider than that of Art. 142 : A 142 A 144 N 7 

(\v) Suit based on title — Limitation ... ... ... A 113 N 3 

(x) Suit based on title and suit for specific performance of con- 

tract by giving possession — Distinction between — Illustra- 
tive cases... ... ... ... ... A 113 N 3 

(y) Suit for payment of certain sum of money and in default of 

paymont, for possession, whether one for possession within 

Art. 137 ... ... ... ... A 137 N 3 

(z) Suit for possession of proporty — S. 20 does not apply ... S 20 N 4 
(z 1 ) Suit for redemption of property, whether one for possession 

within Art. 137 ... ... ... ... A 137 N 3 

(z 2 ) Suit for setting aside void transfer barrod — Still suit for 

possession of property transferred can be brought : A 142 & 144 N 60 

(z 3 } Suit for settiug aside voidable transfer barred — Suit for pos- 
session of property transferred is also barred : A 142 A 144 N 60 

(z*) Suit where defendant's entry on property is consistant with 

title of plaintiff or permissive — Limitation ... A 142 A 144 N 2 

(z 5 ) Test for applicability of Art. 142 ... ... A 142 A 144 N 2 

(z 8 ) Under Art. 142— Defendant must bo in possession at the 

date of suit • ... ... ... A 142 A 144 N 10 

(z 7 ) Upon plaintiff’s dispossession, by purchaser where salo is null 

and void — Limitation ... ... ... A 12 N 1 

(z 8 ) What is 

(0 Alienation by manager — Suit for possession by minor 

• co-parcenors on attaining majority ... A 142 A 144 N 3 

(ii) Alienation by one hoir not binding on another — Suit 

by latter against alienee for possession ... A 142 A 144 N 3 

(iii) Dispossession by public servant — Suit for possession: A 142 A 144 N 3 

(iv) Possession must be the primary relief asked for : A 142 A 144 N 3 

(v) Suit by aliyasantkana family to recover property 

alienated by ejaraan ... ... A 142 A 144 N 3 

(vi) Suit by co-parconer for possession of proporty sold by 

other co-parcener ... ... A 142 A 144 N 3 

(vii) Suit by owner for possession of hi3 wall deliberately 

encroached upon and built upon by defendant : A 142 A 144 N 3 
(viii) Suit by plaintiff claiming as trustee of mutt and as 
such entitled to possession, praying that ho be ontitlcd 
to collect rents and profits from receiver appointed 
by Court ... ... ... A 142 A 144 N 3 

(ix) Suit by worshippers of Thakurdwar for ejectment of 

transferee and restoration of property to trusteo, 

whothor 6uit for possession within Art. 13 i ... A 134 N H 

(x) Suit for declaration that pathway was public pathway - 

and for injunction to romovo obstruction thereto : A 142 A 144 N 

(xi) Suit for ejectment of non-proprietor in tho Punjab uq 

from «ito _ ... ... ... A 142 A 144 « 3 

(xii) Suit /or possession and cancellation ol document, where 

plaintiff not bound to ask for such cancellation : A 143 A 144 M 
(xiii) Suit for possession and mesno profits and for correction .. _ 

of entry in Record of Rights ... A 142 A 144 
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Possession — Suit for — -What is — (Contd.) 

(xiv) Suit for possession of land on declaration of plaintiff’s 

right thereto on basis of award ... A 142 & 144 N 3 

(xv) Suit for possession with ancillary prayer for removal of 

trees ... ... ... A 142 & 144 N 3 

(xvi) Suit for redemption, whether suit to recover possession 

within Art. 134 ... •... ... A 134 N 3 

(xvii) Suit for removal of beams constructed by defendant, to 

overhang plaintiff’s land ... . A 142 & 144 N 3 

(xviii) Void transfer of minor’s property — Suit by minor for 

possession after setting aside transfer ... A 142 & 144 N 3 

(z 9 ) What is not 

(l) Property contracted to be transferred — Suit for re- 

covery ... ... ... A 142 & 144 N 3 

(ii) Suit for damages for trespass ... A 142 & 144 N 3 

(lit) Suit for declaration of title is not one for posses- 
sion . . ... ... A 142 & 144 N 87 

(iv) Suit for mere declaration of right to property : A 142 & 144 N 3 

(v) Suit for possession of office which is not hereditary: A 142 & 144 N 3 

(vi) Suit for possession of property alienated by plaintiffs 

guardian during minority ... ... A 142 & 144 N 3 

(vii) Smt for pre-emption and consequential prayer fox pos- 

session ... ... ... A 142 & 144 N 3 

(viu) Suit for redemption of usufructuary mortgage with 

consequential prayer for possession .. A 142 & 144 N 3 

(ix) Suit to set aside sale on ground of fraud and undue 

influence, with consequential relief for possession: A 142 & 144 N 3 

(x) Suit where plaintiff does not himself seek possession 

but asks to place third party in possession • A 142 & 144 N 3 

(z 10 ) "What plamliff must prove to claim benefit of Art 144 : A 142 & 144 N 87 
(z 11 ) "Where plaintiff has to establish validity of adoption as basis 

of bis claim to possession — Limitation ... ... A 119 N 2 

(z 1 *) Where possession cannot bo sued for without first obtaining 
some other relief as condition precedent — Suit, whether can 
be treated as odq for possession . ... ... A 136 N 2 

(z ,s ) Where possession cannot be 6ucd for without first setting 
aside a certain order of Court — Suit for possession, whether 
barred if suit for setting aside order is time-bai red ... A 136 N 2 

Suit for confirmation of, by declaration of title — Plaintiff must 

prove possession and title .. ... ... A 142 & 144 N 87 

■ Taking possession — Me&nmg of, within Art. 126 ... ... A 126 N 8 

-Termination of 

(a) What acts of defendant are sufficient to establish termina- 

tion must be judged from the circumstances and nature of 

property involved ID each case . . ... A 142 & 144 N 9 

(b) What constitutes .. ... . . A 142 & 144 N 9 

— —Under invalid transactions — Whether adverse — See under Adverse 

possession. 

Under transfer which subsequently becomes invalid — See under 

Adverse possession. 

Under void lease — Nature of ... ... ... A 139 N 18 

Vendor out of possession — Meaning of ... .. ... A 136 N 3 
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(v) Relief involving negativing decree obtained by defendant— 

Limitation ... ... ... ... A 95 N 6 

(v*) Scope of Art. 144 ■wider than that of Art. 142 : A 142 & 144 N 7 

(w) Suit based on title — Limitation ... ... ... A 113 N 3 

(x) Suit based on title and suit for specific performance of con- 

tract by giving possession — Distinction between — Illustra- 
tive cases... ... ... ... ... A 113 N 3 

(y) Suit for payment of certain sum of money and in default of 

payment, for possession, whether one for possession within 

Art. 137 ... ... ... ... A 137 N 3 

(z) Suit for possession of property — S. 20 does not apply ... S 20 N 4 
(z 1 ) Suit for redemption of property, whether one for possession 

within Art. 137 ... ... ... ... A 137 N 3 

(z 3 ) Suit for setting aside void transfer barred — Still suit for 

possession of property transferred can be brought : A 142 & 144 N 60 

(z 3 ) Suit for settiug aside voidable transfer barred — Suit for pos- 
session of property transferred is also barred : A 142 k 144 N 60 

(z 4 ) Suit where defendant’s entry on property is consistant with 

title of plaintiff or permissive — Limitation ... A 142 & 144 N 2 

(z 6 ) Test for applicability of Art 142 ... ... A 142 & 144 N 2 

(z 8 ) Under Art. 142 — Defendant must be in possession at the 

date of suit ... ... ... A 142 & 144 N 10 

(z 7 ) Upon plaintiff’s dispossession, by purchaser where sale is null 

and void — Limitation ... ... ... A 12 N 1 

(z 8 ) What is 

(i) Alienation by manager — Suit for possession by minor 

• co-parceners on attaining majority ... A 142 & 144 N 3 

(ii) Alienation by one beir not binding on another — Suit 

by latter against alienee for possession ... A 142 & 144 N 3 

(iii) Dispossession by public servant — Suit for possession: A 142 & 144 N 3 

(iv) Possession must be the primary relief asked for : A 142 & 144 N 3 

(v) Suit by aliyasanthana family to recover property 

alienated by ejaman ... ... A 142 & 144 N 3 

(vi) Suit by co-parcener for possession of property sold by 

otbor co-parcener ... ... A 142 & 144 N 3 

(vii) Suit by owner far possession of his wall deliberately . 

encroached upon and built upon by defendant : A 142 & 144 JN 

(viil) Suit by plaintiff claiming as trustee of mutt and as 
such entitled to possession, praying that he be entitled 
to collect rents and profits from receiver appointed 
by Court ... ... ... A 142 & 144 N 3 

(ix) Suit by worshippers of Thakurdwar for ejectment of 

transferee and restoration of property to trustee, 104 N 3 
whether suit for possession within Art. 134 ... A 134 

(x) Suit for declaration that pathway wa9 public pathway 444 N 3 

and for injunction to remove obstruction thereto : A 142 & 14 

(xi) Suit for oiectment of non-proprietor in the Punjab „.. M q 

from Bito ... ... ... A 112 A H« N » 

(xii) Suit for possession and cancellation of document, where 144 N 3 

plaintiff not bound to ask for such cancellation ' A 142 I 4 
(xiii) Suit for possession and mosno profits and for correction o 

of entry in Record of Rights ... A 142 & 14 
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Possession— Suit for— What is — (Contd.) 

(xiv) Sait for possession of land on declaration of plaintiff’s 

right thereto on basis of award ... A 142 & 144 N 3 

(xv) Suit for possession with ancillary prayer for removal of 

trees ... ... ... A 142 & 144 N 3 

(xvi) Suit for redemption, whether suit to recover possession 

within Art. 134 ... ... ... A 134 N 3 

(xvii) Suit for removal of beams constructed by defendant, to 

overhang plaintiff's land ... ... A 142 & 144 N 3 

(xviii) Void transfer of minor’s property — Suit by minor for 

possession after setting aside transfer ... A 142 & 144 N 3 

(a®) What is not 

(l) Property contracted to be transferred — Suit for re- 
covery ... ... ... A 142 & 144 N 3 

(ii) Suit for damages for trespass ... A 142 & 144 N 3 

(ill) Suit for declaration of title is not one for posses- 
sion ... . - ... A 142 & 144 N 87 

(iv) Suit for mere declaration of right to property : A 142 & 144 N 3 

(v) Suit for possession of office which is not hereditary: A 142 & 144 N 3 

(vi) Suit for possession of property alienated by plaintiff's 

guardian during minority ••• . . A 142 & 144 N 3 

(vii) Suit for pre-emption and consequential prayer for pos- 

session ... ... ... A 142 & 144 N 3 

(viii) Suit for redemption of usufructuary mortgage with 

consequential prayer for possession ... A 142 & 144 N 3 

(ix) Suit to set aside sale on ground of fraud and undue 

influence, with consequential relief for possession A 142 & 144 N 3 

(x) Suit where plaintiff does not himself seek possession 

but asks to place third party in possession A 142 & 144 N 3 

(z 10 ) "What plamliff must prove to claim benefit of Art 144 • A 142 & 144 N 87 
(z 11 ) Where plaintiff has to establish validity of adoption as basis 

of bis claim to possession — Limitation ... ... A 119 N 2 

W 1 ) Where josscssion cannot be sued for without fiist obtaining 
some other relief as condition precedent— Suit, whether can 
be treated as one for possession . . ... ... A 136 N 2 

(z is ) Where possession cannot be sued for without first setting 
aside a certain order of Court — Suit for j-cssession, whether 
barred if suit for setting asido order is time-baired ... A 136 N 2 

Suit for confirmation of, by declaration of title — Plaintiff must 

prove possession and title . . ... ... A 142 & 144 N 87 

i Taking possession — Meaning of, within Art. 126 ... ... A 126 N 8 

—Termination of 

(a) What acts of defendant are sufficient to establish termina- 

tion must be judged from the circumstances and nature of 

property involved in each case ... ... A 142 144 N 9 

(b) Wbat constitutes ... ... ... A 142 & 144 N 9 

. Under invalid transactions — Whether adverse — See under Adverse 

possession. 

—Under transfer which subsequently becomes invalid — See under 
Adverse possession 

Under void lease — Nature of ... 

Vendor out o! possession — Meaning of ... 


A 139 N 18 
A 136 N 3 
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Wbat is 

(a) Owner of diluviated land, whether deemed to be in possession 

of the land ... ... ... A 142 & 144 N 11 

(b) Owner of land who has parted with surface rights, whether 

deemed to be in possession of subsoil ... A 142 & 144 N 11 

(c) Possession m factr”and possession in law distinguished : A 142 & 144 N 11 
Wrongful possession 

(a) Possession of tenant after determination of lease, whether 

wrongful ... ... ... ... A 139 N 13 

(b) What is 

(i) Obstruction to auction-purchaser taking possession 

removed by order of Court and possession delivered — 

Suit by obstructor successful — Possession of purchaser 

pending suit, whether wrongful ... ••• A 109 N 8 

(ii) Possession of mortgagee where mortgage is void or 

invalid against mortgagor, whether wrongful ... A 109 N 6 

(iii) Possession of person under decree subsequently set 

aside, whether wrongful ... . - ••• A 109 N o 


Power of attorney 

Want of, in favour of mother suing on behalf of her sons — Whether 

other cause ot a, like nature to defect of Jurisdiction, •withm. S. 14; S 14 N -.4 


Pre-emption 

Acknowledgment by vendee of mortgage on property — Whether 

binding on pre-emptor 

Application for pre-emption under S 26 and S. 188, Bengal Ten- 
ancy Act, by some only of the cosharers entitled to pre-empt— 
All co-sharers not impleaded as parties — Effect 

Contract for — Whether subject to rule against perpetuities enacted 

in S. 14, T. P. Act 

Decreo for pre-emption fixing period for plaintiff’s depositing 

amount in Court — Time requisite m obtaining copy of order can- 
not bo excluded... 

Failure to give pre-emptor notice of sale — Whether brings a case 

within S. 18 

Fraud — Sale effected in favour of one person but really in favour of 

another who actively conceals such fact — Plaintiff thereby kept 
from knowledge of his right — S. 18, if applies 

Ground of — For setting asido sale — Limitation — Starting point ... 

.Mere silence of vendor and vendee — Whether amounts to fraud 

within S. 18 

NotSco to pre-emptor — Omission to issue notice with deliberate 

intention of keeping him from knowledge of his right — Whether 
amounts to fraud 

Plaintiff having right of pre-omption in possession at time of salo 

— Subsequent dispossession of plaintiff by vendee — Cause of 
action for plaintiff’s suit for possession, wbon arises 

Possession of property 6old, openly taken by vendee immediately 

after sale — Sale not kept from knowledge of vendee — Transac- 
tion, if amounts to fraud within 8.* 18 where pro-omptor may 
base knowledge of sale ... -- ... >.. 


S 19 N 34 

S 22 N 20 
A ION 5 

S 12 N 4 
S18N9 

S18N9 
A 12 N 10 

S 18 N 9 
S18N9 
S9N 7 

S18N9 
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Pre-emption— (Contd>) 

• Right of 

(a) Based on contract 

(i) Contractual obligation annexed to the ownership of 

property is within meaning of S. 10, T. P. Act ... A 10 N 5 

(ii) Whether enforceable against tiansferee with notice or 

gratuitous transferee .. ... ... A 10 N 5 

(iii) Whether subject to rule against perpetuity in S. 14, 

T. P. Act ... .. ... ... A ION 5 

(b) Enforcement of — Suit for 

(i) Against purchaser whose purchaso has given rise to 

right of pre-emption — Limitation ... ... A 10 N 1 

(ii) Against transfeiee of purchaser whose purchase has 

given rise to right of pre-emption — Nature of such 

suit — Limitation ... ... ... A 10 N 1 

(iii) Burden of proof .. ... ... A 10 N 12 

(iv) Decree for pre-emption — Effect of ... ... A 10 N 2 

(v) Doctrine of lis pendens, whether applies ... A 10 N 15 

(u) Filed one year after transfei to vendee but within one 

year after transfer to transfeiee of vendee — Whether 
barred .. .. ... ... A 10 N 14 

(mi) Governed by Punjab Pre-emption Act, S. 30 — Limita- 
tion .. . ... ... A ION 13 

(uii) In respect of contract to sell ... ... A 10 N 1 

(ix) In respect of execution sales— Limitation ... A 10 N 9 

(x) In respect of mortgage by conditional salo becoming 

‘sale’ on foreclosure 

(a) Limitation — Starting point ... ... A 10 N 9 

(i) Where case is governed by Punjab Pre-emption 

Act, S. 30 . . . . . . A 10 N 9 

(c) When property does not admit of physical pos- 

session .. ... ... ... A 10 N 9 

(xi) In respect of mortgage, sale or lease pre-empted — 

Limitation ... .. ... .. A 10 N 1 

(xii) In respect of sale — Oral sale of intangible interest ... A 10 N 1 

(xiii) In respect of sale to different persons where there is 

distinct specification of shares of each and their prices 
— Limitation .. . . . . .. A 10 N 14 

(xiv) In respect of valid sale of property not admitting of 
physical possession and not evidenced by any regis- 
tered instrument — Limitation ... ... A 10 N 1 

(xv) Limitation— Starting point ... A 10, A 10 N 6 

(xvi) Minority, whether ground for extending period of limi. 

tation for pre-emption suit . . ... A 10 N 6 

(xvii) Necessary parties 

(a) Where before institution of suit, vendee had 
transfened his right to others, decree, whether 
could be enforced against tiansferees who were 
not impleaded as parties in the suit against 
vendee ... ... ... A 10 N 14 

(J) Wheio sale is joint sale in favour of several per- 

. ... . son3 — ■ • — — A 10 N 14 

(xuii) Parties to suit ... ... .. ... A 10 N 14 

(xix) Pica of limitation, naluo of ... ... ... A 10 N 16 
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(xx) Principle underlying the fixing of starting point for 
such suit as date of delivery of physical possession or 
registration of instrument of sale ... ... A 10 N 1 

■ (xxi) Rival pro-omptor added as party to suit ... A 10 N 14 

(xxii) Setting aside sale by person who has no authority to 

sell except under certain conditions — Limitation ... A 10 N 13 

(xxiii) To enforce contract, which among several other items, 
includes recognition of right of pre-emption — Limita- 
tion ... ... ... ... A ION 13 

(xxiv) To enforce pre-emption right founded on special con- 
tract — Limitation ... ... ... A ION 5 

(xxv) Transferee of vendee — Limitation ... ... A 10 N 14 

(xxvi) When instrument of sale is registered 

(a) Provisions of Registration Act, 8. 60 as to ... A 10 N 11 
• • (6) Sale certificate granted to purchaser in court 

auction under provisions of Civil Procedure 
Code, whether registered instrument so as to 
start limitation ... ... ... A 10 N 11 

(xxvii) "When purchaser takes physical possession of proporty 
sold" 

(a) "Physical possession” — Meaning of A 10 N 7; A 10 N 8 

{ b ) Physical possession, whether equivalent to sym- 

bolic possession ... ... ... A 10 N 7 

(c) Possession, whether must have been taken under 

A 10N 8 


ol physical possession 

(e) Property, when admits of physical possession and 
when not— Illustrations 

(/) Prospective purchaser taking possession from pros- 
pective vendor under convenient arrangement 
and salo deed executed subsequently — Whether 
takes possession under tho salo so as to start 
limitation ... ... _ ... 

((?) Purchaser of property already in his possession as 
lessee or mortgagee, whether can take posses- 
sion under the sale so as to start limitation ... 
(xxviii) Where fraud of vendor and vendee keeps pro-emptor in 
ignorance of his right 

(xxix) Whero necessary party is minor and is made party 
within time but for whom guardian ad litem is 
appointed after limitation 

(xxx) Where part of property is taken possession of on one 
dato and other part on later date ... 

(xxxi) Whero part of projterty 6old is not capable of physical 
possession ... ... ... > — 

(xxxii) Whero part of property sold is not capable of physical 
possession and there is also no registered salo evidonc- 
ing salo 

(xxxiii) Where pre-emption right is in respect of foreclosure of 
mortgage ... ... ... ... 


A 10N 8 
A 10N 7 

A 10 N 8 

A 10N 8 
A 10 N G 

A 10N 14 
A 10 N 10 
A 10 JUI> 

A 10 mo 
A 10 m3 
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Pre-emption— Right of— Enforcement of, suit for— (Contd.) 

(xxxir) Where pre-emption right is in respect of lease — Limi- 
tation 

(mv) Where pre-emption right is recognized even where 
contract to sale has been entered into — Limitation . . . 
(xxxvi) Where property does not admit of physical possession 
at date of sale and there is no registered instrument 
' also 

(xxxvii) Where special or local law prescribes period of limita- 
tion different to that prescribed by Art. 10, Limita- 
tion Act ... . . ... ... 

(xxxvin) Where subject of sale admits of physical possession ... 
(xxxix) Where subject of sale admits of physical possession but 
no possession can be taken under the sale — Limita- 
tion 

(xl) Where subject of sale does not admit of physical pos- 
session and there is either no instrument of sale or 

(x decree is 

O f 


A 10 N 13 
A ION 1 

A IONS 

A 10 N 13 
A 10 N 10 

A 10 N 13 

A 10 N 13 
A 10N 9 


•tments 


of British India 

(iii) Recognition of, in Mahomedan law 

(d) Founded on special contract — Enforcement of — Suit for — 

Limitation 

(e) Meaning of 

(f) Plea of, m defence 

’ ‘ f pre-emption 
parts of India 


tjj sale giving rise lo 

(l) Mere error in instrument of sale, whether alters nature 
of transaction so as to affect pre-emption right 
00 Mortgage by conditional sale becoming on foreclosure 
“sale," whether sale giving rise to pre-emption right: 

(iii) Nature of 

(а) Sale, whether must be complete ... 

(б) Sale, whether must be in actual form a deed of 

sale . . ... 

(c) Vendor executing deed of gift in order to defraud 
pro-emptor — Gift deed, whether sale giving nso 
to pre-emption right within Art. 10 

(iv) Subsequent agreement between parties, whether can 

convert what is out and out sale into any other tran- 
saction so as to take away pre-emption right 

(k) Whether arises in execution sale ... 

(l) Whether arises upon transfer effected by decree ... 

Suit for 

(a) By one pre-emptor against another pre-emptor, on ground 
that plaintiff has superior right of pre-emption and that 
decree obtained by other pre-emptor is based on fraud — 
Limitation ... ... ... ... 


A 10N 3 

A 10N 3 
A 10N 3 

A 10N 5 
A 10N 2 
A 10 N 17 
A 10N 3 
A 10N 4 
A 10N 4 


A 10 N 9 
A 10N 9 
A 10 N 9 
A 10 N 9 


A 10N O' 


A 10 NO 
A 10N 9 
A'10 N 9 


A 120 N 5 



‘299G 


General Index 


Pre-emption— Suit for — (Contd.) 

(b) In respect of mortgaged proj orty — Mortgage containing cove- 

nant that on default of payment within certain time mort- 
gage would becomo a sale absolute — Foreclosure decree 
obtained on such mortgage — Limitation ... ... A 120 N 5 

(c) Legal disability of person entitled to sue — Whether extends 

period of limitation ... ... ... S 8; S 8 N 2, 3 

(d) Limitation — Suit not falling under Art. 10 ... ... A 120 N 5 

(o) Necessary parties ... ... ... ... S 22 N 20 

(f) Person under disability, suit by — Limitation ... ... SGNl 

(g) When cause of action accrues to estate of deceased person — 

Starting point of limitation, if postponed ... S 17; S 17 N 2 

(h) Whether suit for possession within S. 28 ... ... S 28 N 3 

Pre-emptor 

Of mortgaged property — Suit against, for payment of money • 

charged upon mortgaged property — Limitation ... ... A 132 N 2 

Premia, recovery of 

Sait for— By assured— Limitation ... ... ... A 87 

Prescription 
Law of 

(a) Meaning of ... ... ... ... Preamble N 3 

(b) Reason and object of ... ... ... ... Preamble N 4 

. Plea of 

(a) Defendant, whether entitled to tack on possession of inde- 

pendent trespasser to that of liis own, m plea of prescrip- 
tion ... ... ... ... ... A 124 N 7 

(b) Suit for possession of office— Defendant, whether entitled to 

tack on adverso possession of his predecessor to that of his 
ow n in establishing his plea of prescription ... ... A 124 N 7 

Prescriptive title 

Acquisition of — Person entitled to sue under disability— Right, if 

can be extinguished before oxpiry of extended period ... S G N 34 


Presidency Small Cause Courts Act 
Chapter 7 

(a) Order under — Whether must be set aside prior to suit for 

title ... ... ... ... ... 

(b) Proceedings under — Whether suit ... ... 

(c) Suit to recover property after procoodings under — Art. 11-A 

not applicable ... ... ... ... 

— — Scctii n 23 

(a) Order under — Nature of 

(b) Provisions of ... ... ... ... 

(c) Suit b> j>cr3on against whom order is passed 

(i) Art. 11 and Art. 29 distinguished ... ... 

00 Fniluro to bring within limitation — See also under 
'Claim* and 'Attachment.' 

00 Attaching decree -holder, whether can move after 
limitation Insohcney Court to annul transfer 
which is subject of claim proceedings wliero 
judgment debtor has been subsequently declared 
insolvent ... ... ... 


A 13 N 1 
A 13 N 2 

A 11-A N 8 

A 11 20 

A 11 N 20 

A 11 N 10 


A 11 S 3 
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Presidency Small Cause Courts Act — S. 28 — Suit by person against whom 
order is passed — Failure to bring within limitation — (Contd ) 

(6) Effect on right of claimant in respect o£ stranger 

not party to claim proceedings ... ... A 11 N 3 

(c) Stranger not party to claim proceedings, whether 
can set up such failure as bar to action against 
him ... ... ... ... A 11 N 3 

(iii) Limitation ... ... ... A 11; A II N 2 

(iv) Relief which can be prayed for in Buch suit — Nature of: A 11 N 9 

(v) Suit barred under other Article— Suit, whether main- 

tainable under Art. 11 ... ... ... A 11 N 3 

(vi) Suit based on cause of action which accrues subse- 

quent to date of order — Limitation ... ... A 11 N 2a 

(vii) Where order is against minor ... ... A 11 N 5 

, (viii) Who can bring such suit within Art. 11 ... ... A 11 N 4 

Presidency Towns Insolvency Act 

S. 7— Application undei — For rents and profits received by moit- 

gagee where mortgago l»y insolvent was annulled, whether equi- 
valent to suit for profits wrongfully received . . ... A 109 N 12 

Section 8 — Review under— Application foi — Limitation . . A 162 N 3 

Price 

Meaning of ... ... ... ... ... A 52 N 3 

Principal and agent 

Acknowledgment of liability by duly authorized agent . . S 19 N 50 

Agent employed jointly by moio than one principal — Agent, whe- 
ther bound to account separately .. ... .. A 89 N 21 

—Agent, if trustee for principal in respect of lattei’s money that 

may come into his hands . . . . S 10 N 11 

Agent in making payment exceeding his authority or doing some- 
thing not actually covered by Ins authority — Whether can bind 
principal so as to give the ci editor benefit of S. 20 . S. 20 N 18 

Agent of two principals— Use by agent of money belonging to one 

principal for benefit of anothei — Suit by former principal against 

latter for recovery of such money — Limitation ... ... A 120 N 19 

. Arbitration and award m respect of disputes — Payment made by 

agent in satisfaction of principal’s claim — Proceedings set aside 
on ground of fraud — Money refunded by principal — Suit by 
■principal io enforce orignwA lvafobVy lo account — TYa-vatiff, ri 
entitled to fresh cause of action on foimer proceedings being set 
aside . . . . . . ... ... S 9 N 11 

Knowledge of agent, whether knowledge of principal . . A 95 N 13 

Liability of agent to principal ... . . ... A 89 N 2 

— — Person merely iu possession on behalf of another as manager or 

agent— Whether trustee for him . . . . . S 10 N 9 

Relationship of joint purchasers of property, whether one of prmci- r 

pal and agent ... . . . . . . . A 89 N 2 

— Suit by principal against agent 

(a) For accounts — Sec wider \ccounts 

(b) For accounts and to enforce charge on immovable projierty 

created to secure moneys which might be found due fiom 

agent in taking accounts — Limitation ... ... A 132 N 3 
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Principal and agent— Sait by principal against agent— (Conld.) 

(c) For moveable property received by agent and not accounted 

for 

(i) Applicability of Art. 89 and Art. 115 ... ... A S9 N 3 

(ii) Limitation ... ... ... A S9; A S9 X 2 

(lii) Where there is express agreement to account — Limi- 
tation ... ... ... ... A 69 N 3 

(d) For neglect or misconduct — Limitation ... A 90; A 90 In 1 


(e) For possession — On termination of lease in favour of agent 
— Limitation 

{f) For recovery of account papers — Limitation 
{g) For recovery of moneys spent by agent in course of agency 
—Limitation ... ... ... 

(h) For recovery of sums misappropriated by agent — Limitation: 

(i) For specific snm found due from agent after taking of 

accounts— Limitation 

(j) To enforce charge on immovable property created to secure 

moneys which might be found due from agent — Limitation: 

Principal and surety 

Acknowledgment or payment by one — Whether will save limi- 
tation against the other 

Debts of principal debtor and surety, if distinct for purposes of 

S. 20 ... ••• ... • • 

Relationship of— Basis of — Whether created by law 

Suit against surety under bond for payment by judgment-debtor 

of plaintiff — Time during which the plaintiff was taking out exe- 
cution against judgment-debtor under decree — Whether can be 
deducted under S. 14 

Whether joint contractors within S. 21 ... 

Private person 

Meaning of, within Art. 149 

Privilege 

Exclusive privilege — Infringement of — Suit for compensation 

(a) Limitation — Starting point ... ... ^ A 40, A 40 In 5 

(b) Suit for injunction restraining defendant from making 

infringement — Whether one for compensation for infringe- 
ment within Art. 40 ... ... ... ... 

Privy Council 

Appeal to — See under Appeal. 

Decree of — Sr/ under Decree. 

New plea as to limitation, if can be raised for the first time 

Order of — Enforcement of — Application for — See under Order. 

Probate 

Acknowledgment of liability by executor before grant of probate — 

Whether binding on estate 

■ — — Application for probate— Objection that applicant is debtor to 
estate of decea'id — Reply by applicant admitting his liability — 

Whether amounts to suCciest acknowledgment under S. 19 ... 

Co "tested proceedings for grant of prolate — Whether suits ... S 2 Cl 10 ** * 

Probate and Administration Act 

- — — An«l cr.ler — To High Court— L ; mitation ... — A 155 X 3 


A 139 X 4 
A 120 X 19 

A 120 X 2 
A S9 N 2 

A S9 X 2 

A 69 X 2 

S 21 X 12 

S 21 X 12 
A SI X 2 


S 14 X 1G 
S 21 X 12 


A 149 X 11 


A 40 X 1 


S3X 17 


S 19 X 55 


S 19 X 47 
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Procedure 

— — Law governing — Lex fori ... ... ... ... S 11 N I 

Proceedings 

Conversion of — Limitation applicable, liow determined ... S 3 N 33a 

Other than suit — -What are ... . . ... ... A 13 N 2 

To which Act applies ... ... ... ... Preamble 

.Valid presentation — What is ... ... ... S 4 N 14 

Profits 

Of immovable property — Moaning of ... .. A 109 N 13 

Of immovable property sold up to date of sale — Who can recover 

such profits ... ... . ... ... ... A 109 N 15 

Of land— Share of — Suit for. — On registered agreement entitling 

plaintiff to sue for such share — Limitation . . ... A 116 N 8 

Of property of intestate — Suit for — Limitation ... ... A 123 N 2 

Received by co-owner — Suit for, by other co-owner — Limi- 
tation ... .. . . . . ... A 120 N 23 

Suit for 

(a) Attachment of lands under S. 146, Cummal P. C. — Suits 

filed to establish rights of parties — Withdrawal of piofits of 
attached property deposited in Couit bj defendant during 
pendency of suits — Subsequent compromise to the effect 
that attached lands should belong to plaintiff— Suit by 
plaintiff against defendant foi profits withdrawn— Limi- 
tation ... ... ... . . ... A 120 N 28 

(b) By co-sharer against other co-shaier — Whether one for 

compensation for broach of contract ... ... A 115 N 1 

(c) Fields given to defendant in satisfaction of debt — Implied 

promise to pay surplus profit to plaintiff— Suit for profit — 

Limitation ... . . . A 62 N 23 

(d) Limitation — For suit not governed b> Art 109 . . A 120 N 28 

(e) On registered agreement — Limitation ... ... A 116 N 8 

(f) Profits of business carried on by two brothers and subse- 

quently wound up— Limitation — Starting point ... A 120 N 23 

-(g) Profits of immovable property wrongfully received by defen- 
dants 

(0 Applicability of Art. 109, essentials of ... ... A 109 N 2 

(li) Application for rents and profits from mortgagee where 
mortgage by insolvent is annulled by Insolvency Court 
. — Limitation . . . . . . A 109 N 12 

(m) Application for restitution — Limitation ... A 109 N 17 

(lv) Award of such profits — Subsequent application for 
ascertainment 

(а) Claim for ascertainment, whether limited to pro- 

fits within three }eats before date of applica- 
tion . ... ... A 109 N 11 

(б) Limitation — Starting point . ... A 109 N 11 

(v) “Belonging to the plaintiff" in Art. 109 — Meaning of : A 109 N 15 

(vi) By cesfuj qtie trust against trustee de son tort — Limi- 

tation . . . ... . . A 109 N 5 

(vii) By co-owner against trespasser — Co-owner, whether 

can recover whole profits without making other co- 
owners parties . . . . . . ... A 109 N 15 

(vin) By co.owner for his share of profits — Limitation ... A 109 N 3 
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Profits — Suit for — Profits of immovable property wrongfully 
defendants— ( Contd.) 

(ix) By co-sharer for shave of his piofits accruing after 

cessation of co-ownership— Limitation ... 

(x) By co-sharor for shaio of his profits accruing after 

decree for partition and before its execution ... 

(xi) By co-sharer of joint Mitaksbara family oxcluded from 

enjoyment of family property for account of profits 
received by members m possession, whether suit for 
profits wrongfully received 

(xii) By lessee dispossessed by lessor — Limitation 

(xiii) By member of Hindu family governed by Dayabhaga 
law for share of profits — Limitation ... ... 

(xiv) By member of Hindu family governed by Mitaksbara 

law for profits of undivided property aftor division in 
status — Limitation 

(xv) By minor after attaining majority — Limitation— (S. 8, 

whether applies) where minor is one of several per. 
sons entitled to sue for mesne profits and discharge 
can be given without concurrence of such minor . ... 

(xvi) By mortgagee dispossessed by mortgagor — Limitation : 
(xvii) By mortgagor against usufructuary mortgagee for col- 

lections received by the latter after satisfaction of 
mortgage— Limitation 

(xviii) By mortgagor against usufructuary mortgagee for col. 
lections received by the latter whero mortgagor’s 
rights are put an end to before legaining possession — 
Limitation ... ... ... ' 

(xix) By vendor for profits up to date of sale — Limitation : 
(x\) Distinguished from suit for damages to personal pro- 

porty 

(xxi) For mesne profits— When governed by Art. 109 _ 

(xxii) For rent received by co-sharer wbeie co.sharer is also 
the tenant — Limitation 

(xxiii) Limitation ... ... ... A 109; 

(xxiv) Limitation, starting point, in case of crop3 
(xxv) Plaintiff's disability to maintain suit at time of receipt 
of profits owing to existence of decree against him, 
effect of 

(xxvi) Profits rccoived by alienee of father whoro alienation 
is set aside nt the instance of his son except as to 
share of father — Limitation ••• 

(xxvii) Profits received by alienee of Hindu widow where cer- 
tain iiortion of alienation is «ct aside — Limitation ... 
(xxiiii) Profits received by defendant during possession under 
decree or order of Court subsequently 6et aside — 

Maintainability of suit 

(xxix) Profits referred to, in Art. 109, whether identical with 
mesno profits ... 

(xxx) Suit for dim3ge>. for trespa*-> — Whether suit for profits 
wrongfully received 

(xxxi) Suit for profits received by defendant during losses, 
sion acquired prior to decree for p^cs'don, whether 
suit for profits wrongfully rccciicd ••• 


received by 

A 109 N 3 
A 109 N 3 


A 109 N 4 
A 109 N 7 


A 109 N 4 
A 109 ft 4 


A 109 N 9 
A 109 N G 


A 109 N G 


A 109 ft 0 
A 109 N 15 

A 109 ft 13 
A 109 N 3 

A 109 ft 13 
A 109 ft 1G 
A 109 N 16 


A 109 ft 16 

A 109 ft 3 
A 109 ft 3 

A 109 ft 3 
A 109 ft 2 
A 109 N 53 

A 109 ft 9 
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Profits — Suit for — Profits of immovable property wrongfully 
defendants— ( Contd.) 

(xxxii) Suit for profits received by defendant during posses- 
sion under decree or order of Court subsequently set 
aside, whether suit for profits wrongfully received . . . 
(xxxiii) Suit for profits received by mortgagee where mortgage 
is void or invalid against plaintiff, whether suit for 
profits wrongfully received— Illustrative cases . . 

(xxxiv) Suit for profits wrongfully received by defendant and 

fed by 
r Pre- 


received by 

A 109 N 8 

A 109 N 6 
A 109 N 2 

A 109 N 14 


——Wrongfully received 

(a) Meaning of 

(b) Profits received by alienee of father where alienation is set 

aside at the instance of his sons except as to share of father, 
whether pi ofits wrongfully received 

(c) Profits received by alienee of Hindu widow after her death, 

where alienation is set aside, whethei wrongful profits 

(d) Profits lecened by alienee of Hindu widow where certain 

portion of alienation is set aside by leversioners, after 
widow’s death — Profits of the wholo property, whether 
wrongful 

(e) Profits received by defendant while in possession under 

decree or order of Court which is subsequently set aside on 
appeal or in separate suit, whether wrongfully received ... 

(f) Profits leceived by licensee after expiry of period of license, 

whether wrongful profits 

(g) Profits received by mortgagee where mortgage is void or in- 

valid against mortgagor, whether wrongful profits 

(h) Profits leceived by person possessing under decree subse- 

quently set aside, whether wrongful 

(i) Profits received by purchaser in the event of tbo sale being 

set aside, whether profits wrongfully received 
(]) Profits received by tiespasser, whether wrongful profits 
Profits a prendre 

In gross, what is ... 

Promise 

■ Breach of — Compensation for — See under Compensation. 


. A 109 N 2a 

A 109 N 3 
A 109 N 2a 

A 109 N 3 

A 109 N 2a 

A 100 N 2a 

A 109 N 6 

A 109 N 8 

A 109 N 2a 
A 109 N 2a 

S 2 Cl 5 K 12 


Promisor 

• Joint promisor — Suit by, for contribution — Sec under Contribution. 


Promissory note 

By Hindu, bearing native date only and payable four months after 

date — Limitation for suit on note bow to be computed 

Debt due on — Surety for — Suit against — Limitation ... 

Debt incurred on, by father — Son's liability to pay such debt — Suit 

to onforce — Limitation 

—Endorser of — Suit against — Limitation . 

. For pre-existing debt — Whether can be used as acknowledgment of 

liability in suit on oiigmal cause of action 


S 25 
A 73 N 2 

A 120 N 49 
A 73 N 2 


S 19 N 64 
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Promissory note — (Contd.) 

Given in lieu of earlier debt — Debtor giving receipt acknowledging 

receipt of sum same day — Acknowledgment, if can be relied on in 
suit on original cause of action, such suit being brought on account 
of promissory note being unenforceable. .. 

—Giving of promissory note — Whether constitutes payment within 
S. 20 ... ... ... ... ... 

Government promissory note — Interest on — Recovery of — Suit 

against holder — Limitation... 

Maturity of — Method of calculating 

Meaning of 

(a) Government war bond payablo at a particular place, if pro- 
missory note 

New promissory note executed in lieu of earlier one — Endorsement 

on back of earlier note to the effect that in its stead new note 
was executed — Suit on old note, new note not boing sufficiently 
stamped — Endorsement, if can bo relied on as acknowledgment 
to save limitation 

Not payable on demand — When falls duo... 

Payable a stated number of days or months after date or sight — 

Mode of calculating maturity 

Payable after demand — Meaning of ... 

Payable after sight — Meaning of 

"Payable at any time within six years on demand” — Suit on — 

Limitation 

Payable at fixed time 

(a) Evidence of'contract fixing period of payment, whether admis- 

sible in cases where note is silent on the point 

(b) Suit on— Limitation ... 

(c) Where note fixo3 a date, evidence showing that terms of con- 

tract are different, whether admissible 
Payable at fixed time after date — Stipulation as to poriod of pay- 
ment, whether must be embodied in the note itself to constitute 
promissory noto payable at fixed time ... 

• Payable at fixed time after demand — Suit on — Limitation— Start- 
ing point ... ... ... ... A 

Payablo at fixed time after sight — Suit on — Limitation 

Payable at specified period after dato and at specified place — Suit 

on — Limitation... * ... * ... 

Payable at two plac03 — Whether can be presented at either place 

Payablo by instalment 

(a) Suit on 

0) Limitation — Starting point ... ... A 

(u) Sjxxnal and general provisions of limitation 
(in) Where on default whole amount is payablo on 

— Limitation— Starting point 
fn) Where thero is a default clauso — Limitation 

(v) Where thero is a default clause hut thero has 

default — Limitation 

(vi) Whero thero is no default clauso — Limitation 
0>) What is ... 

(c) With a default clause — Suit on 
(0 Art. 75 and S. 20 


S 19 N 29 

S 20 N 11 

A 120 N 2 
A 69 N 2 
S2C19 

S 2 Cl 9 N 1 


S 19 N 29 
A 69 N 2 

A 72 N 1 
A 72 N 1 
A 72 N 1 

A 120 N 17 


A 69 N 3 
A 69 


A 69 N 3 


A 69 N 3 


72. A 72 N 1 
A 72 


A 60 N 1 
A 71 N 1 


74; A 74 N 2 
A 75 N 2 


demand 

A 75 N 9 
A 75 

been no 

A 75 N 6 
A 75 N 5 
A 75 N 4 


A 75 N 23 
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Promissory note— Payable by instalment— With a default clause, suit on 

(Contd.) 

(li) Burden o! proof as to waiver of default clause which 
postpones starting point to fresh default m respect of 
which there is no waiver ... ... .. A 75 N 16 

(ill) Default clause, if penalty withm Contract Act, S. 74 A 75 N 19 
(w) Default, what amounts to within Art. 75 .. ... A 75 N 6 

(v) Demand of overdue instalment, whether waiver of de- 

fault clause so as to start time running from fresh 

default in respect of which there is no waiver . . A 75 N 12 

(vi) Essentials of applicability of Art. 75 . . ... A 75 N 2 

(vii) Limitation — Starting point ... .. A 75, A 75 N 10 

(viii) Part payment of instalment or payment generally to- 
wards account, whether waiver of default clause so as 

to start time running from fresh default m respect 
of which there is no waiver .. . . ... A 75 N 13 

(lx) Provision of, m Punjab Loans Limitation Act . A 75 N 22 
(\) Verbal contract under which money is payable by 

instalments — Limitation . . . A 75 N 3 

(xi) Waiver of default clause, whether can be gatheied from 

pleadings • ... ... . . A 75 N 17 

(xii) Waiver of one default, whether bars suit on second 

default .. . A 75 N 18 

(xin) What constitutes waiver of default so as to start time 
running from fresh default in respect of which there 
is no waiver . . ... ... ... A 75 N 11 

(xiv) Where default has been waived and fresh default has 

not occurred — Limitation . . . . ... A 75 N 7 

(xv) Where there is not only a default clause hut where the 

promisee also has option to demand payment — 

Limitation— Starting potnt — English law . . A 75 N 8 

Payable on demand 

(a) Meaning of- . .. ... ... .. A 73 N 3 

(b) Suit on 

(i) Art. 73 and Art. 70, distinguished ... .. A 73 N 3 

(ii) Computation of time — Day on which note is executed, 

whether excluded . . . . ... A 73 N 5 

(lii) Limitation — Starting point ... . .. A 73 N 1< 

(iv) Where application to bank for loan mentions six months 

as period of payment and defendant subsequently exe- 
cutes promissory note payable on demand — Limita- 
tion ... ... . . - - A 73 N 4 

(v) Wheie note is accompanied by writing restraining or 

postponing right to sue . A 73 N 4, A 80 N 1 

(vi) Where note is not accompanied by any writing res- 

training or postponing right to sue . . A 73 

(vii) Where subsequent to date of pro-note payable on demand 

there is agreement to make no demand till certain 
period — Limitation . ... .. A 73 N 4 

(viu) Where there is mere expectation that demand will not 

be made foi certain penoil — Limitation . . ... A 73 N 4 

(ix) W T here there is oral agreement to postpone date of pay- 

ment — Limitation ... ... ... A 73 N 4 
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Promissory note— (Contd.) 

. Given in lieu of earlier debt — Debtor giving receipt acknowledging 

S 19 N 29 

Giving oi piomissory note — tv newer consulates paymeuu wnum 

S. 20 ... ... ... ... ... S 20 Nil 

Government promissory note — Interest on — Recovery of — Suit 

against bolder — Limitation... ... ... ... A 120 N 2 

——Maturity of — Method of calculating ... ... ... A 69 N 2 

■■ Meaning of ... ... ... ... ... S 2 Cl 9 

(a) Government war bond payable at a particular place, if pro- 
missory note • ... • ... ... ... S 2 Cl 9 N 1 

— —New promissory note executed in lieu of earlier one — Endorsement 
on back of earlier note to the effect that in its stead new note 
was executed — Suit on old note, new note not being sufficiently 
stamped — Endorsement, if can bo relied on as acknowledgment 
to save limitation ... ... ... ... S 19 N 29 

- — —Not payable on demand — When falls due... ... ... A 69 N 2 

— ‘ Payable a stated number of days or months after date or sight — 

Mode of calculating maturity ... . ... ... A 72 N 1 

Payable after demand — -Meaning of ... ... ... A 72 N 1 

Payable after sight — hleaniog ol ... ... ... A72N1 

“Payable at any time within six years on demand” — Suit on — 

Limitation ... ... ... ... ... A 120 N 17 

Payable at fixed time 

(a) Evidence of 'contract fixing period of payment, whether admis- 

sible in cases where note is silent on tho point ... A 69 N 3 

(b) Suit on— Limitation ... ... ... ... A 69 

(c) Where note fixes a date, evidence showing that terms of con- 

tract are different, whether admissible ... ... A 69 N 3 

Payable at fixed time after date — Stipulation as to period of pay- 
ment, whether must be embodied in the note itself to constitute 
promissory note payable at fixed time ... ... ... A 69 N 3 

Payable at fixed time after demand — Suit on — Limitation — Start- 
ing point ... ... ... ... A 72 ; A 72 N1 

Payable at fixed time after sight — Suit on — Limitation ... A 

Payable at specified period after date and at specified place — Suit , . 

on — Limitation... "* ... ”* ... ’ ... _ ... A60£j* 

Payable at two placo3 — Whether can bo presented at either place A 71 ri l 

Payable by instalment 

(a) Suit on . 

(i) Limitation — Starting point ... ... A 74; A *4 N — 

(ii) Special and general provisions of limitation ... A 75 - 

'(ni) Where on default whole amount is payable on demand - 

— Limitation — Starting point ... ... A 75 Iw 

‘(iv) Where there i9 a default clause — Limitation ... A to 

■(v) Wbcro thero is a default clauso but there has been no . r 

default — Limitation ... ... ... A to Q « 

(vi) Where thero is no default clauso — Limitation ... A 7o o 

W What is ... ... ... ... ... A75M 

(c) With a default clause — Suit on 

(i) Art. 75 and S. 20 ... ... ... A 
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Promissory note— Payable by instalment— With a default clause, suit on — 

(Contd.) 

(ii) Burden of proof as to wai\er of default clause which 
postpones starting point to fiesb default in respect of 
which there is no waiver . . ... A 75 N 16 

(lii) Default clause, if penalty within Contract Act, S. 74 A 75 N 19 

(iv) Default, what amounts to within Art. 75 ... . . A 75 N 6 

(v) Demand of overdue instalment, whether waiver of de- 

fault clause so as to start time running from fresh 

default in respect of which there is no waiver ... A 75 N 12 

(vi) Essentials of applicability of Art. 75 . . ... A 75 N 2 

(vii) Limitation — Starting point ... ... A 75, A 75 N 10 

(viii) Part payment of instalment or payment generally to- 
wards account, whether waiver of default clause so as 

to start time running from fresh default in respect 

of which there is no waiver... ... .. A 75 N 13 

(ix) Provision of, in Punjab Loans Limitation Act . A 75 N 22 

(x) Verbal contract under which money is payable by 

instalments — Limitation . . . A 75 N 3 

(xi) Waiver of default clause, whether can be gathered from 

pleadings . ... .. A 75 N 17 

(xn) Waiver of one default, whether bars suit on second 

default ... . . . ... A 75 N 18 

(xiii) What constitutes waiver of default so as to start time 
running from fresh default in respect of which there 
is no waiver . . ... ... . . A 75 N 11 

(xiv) Where default has been waived and fresh default has 

not occurred — Limitation . . . . . . A 75 N 7 

(xv) Where there is not only a default clause but where the 

promisee also has option to demand payment — 

Limitation — Starting point — English law ... A 75 N 8 

Payable on demand 

{a) Meaning of. . . .. ... ... A 73 N 3 

(b) Sait on 

(0 Art. 73 and Art. 70, distinguished . . . . A 73 N 3 

(ii) Computation of time — Day on which note is executed, 

whether excluded . . . . A 73 N 5 

(lii) Limitation— Starting point .. .. ... A73N1- 

(iv) Where application to bank for loan mentions six months 

as period of payment and defendant subsequently exe- 
cutes promissory note payable on demand — Limita- 
tion ... . . ... ... A 73 N 4 

(v) Where note is accompanied by writing restraining or 

postponing right to sue . . A73N4, A80N1 

(vi) Where note is not accompanied by any writing res- 

training or postponing right to sue . . A 73 

(\ii) Where subsequent to date of pro-note paj able on demand 
there is agreement to make no demand till certain 
period — Limitation . . . . A 73 K 4 

(viii) Where there is mere expectation that demand will not 

be made for certain period — Limitation ... ... A 73 N 4 

(ix) Where theie is oral agreement to postpone date of pay. 

ment — Limitation . . ... ... A 73 N 4 
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Promissory note— Payable on demand— (Contd.) 

(c) What is 

(i) Promissory note on which no time is fixed, whether 

promissory note payable on demand 

(ii) Promissory note payable at sight, whether promissory 

noto payable on demand 
— —Suit based on — Limitation ... 

Suit by executant for declaration that note was dischaiged and 

unenforceable — Period of pendency of suit — Whether can bo 
deducted in computing limitation for suit on pro-note by the 
payee ... ... 

- —- Suit by promisee against one of the legal representatives of exe- 
cutant for money decree against assets of executant in his hands 
— Defendant in possession of only a portion of the assets — Persons 
in possession of other portions of assets impleaded after limitation 
— Suit as against them, if barred 
— Suit on 

(a) Against Hindu son to cnfoice his Hindu law liability to pay 

his father's promissoiy note debt — Limitation 

(b) Illustrative cases governed by Art. 80 

(c) Limitation — Starting point 

(d) Note given by maker to third person to be delivoTed to payee 

after happening of certain event— Limitation— Starting 
point ... ... ... ... A 

(c) Pcsiduary provision of limitation ... ... A 

—Summary suit on — Maintainability — Limitation 
Property 

— Immovable property 

(a) Attachment of — Sec under Attachment. 

(b) Lease of — See under Lease. 

(c) Transfer of — See under Transfer. 

— — Joint family property — Share in — * Suit for — See under Joint 
family. 

Lien ngiinst — Suit for enforcement of — Limitation... ... 

Mortgaged property — Pale proceeds of — Suit for recoi cry of — 

Limitation 

——Moveable property — Sec under Moveable property. 

Of deceased person — Share of — Suit for — By person claiming as 

heir — Limitation 

Of intestate— Share of — Suit for — See under Intestate. 

Perversion of, to other purposes 

(a) By person who, having right to use properly for specific pur- 

I'O'CS, perverts it to other purposes— Illustrative cases of 
►uch perversion 

(b) Suit as to 

{ijAgunst person who having rght to use property for 
Fpccific purpose*, perverts it to other purpo-cs 

(a) Limitation — Stirtirg point 

(b) “Right to u-e property for fpccific purposes"— 

What is ... ... ... _ . ... 

(e) Whether limit it'oi will avail only if plaintiff is 
also cr title 1 to rel.ef in e-paily ... 


A 73 N 3 

A 73 N 3 
A C9 N I 

S 14 N 10 

S 22 N 11 

A 73 N 2 
A 80 N 1 
A G9N 2 


>; A 76 N 1 
I; A 80 N 1 
A 09 N 1 


A 80 N 1 
i 120 N 12 

, 120 N 12 

A 32 N 1 

A 32 N 0 
A 32 N 2 
A 32 N 7 
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Property— Perversion of, to other purposes— Suit as to— (Contd ) 
(ii) Applicability of Art. 32, whether depends on kind of 
relief asked for in such suits 

(iu) Based upon perversion as to right of easement — Limi- 

tation ... ... ... . . 

(iv) By co-sharer in respect of perversion by other shaier 

of joint property which is intended to be used for 
specific purposes — Limitation 

(v) In respect of conversion by defendant of public grave- 

yard into grove — Limitation 

(vi) In respect of defendants' erecting “tharas” on public 

road in abadi village — Limitation 

(vii) Kind of relief that may be asked for m such suit, whe- 

ther necessary consideration foi applicability of 
Art. 32 

(viii) Limitation 

(ix) Not based on perversion as cause of action — Limita- 

tion 

(x) When perversion first becomes known to person injured 

thereby— Burden of proof as to knowledge of plaintiff 
where perversion took place two yeais before suit ... 

(xi) Where defendant has no right at all to property or to 

make any use of it — Limitation 
(xfij Where defendant has only license fo use property for 
certain purposes — Limitation 
Recovery of — Suit for 

(a) What is 

(b) Whether one for compensation 
Prosecution 

Malicious prosecution — And false impiisonment, distinguished . . 

Meaning of, within Art 23 ... 

When and how terminates ... 

When commences 


A 32 N 1 
A 32 N 2 

A 32 N 3 
A 32 N 2 
A 32 N 2 

A 32 N 1 
A 32 

A 32 N 1 

A 32 NC 

A 32 N 2 

A 32 N 2 

A 47 N 7 
A 36 N 3 

A 19 N l 
A 23 N 4 
A 23 N 5 
A 23 N 4 


ProYincial Insolvency Act 

Application under — Limitation 

S. 22 — Application under — Exclusion of time under S. 12, Limi- 
tation Act, if can be made ... 

S. 53 — Period of two years referred to m — Whether ‘period of 

limitation prescribed 1 ... . . 

S. C3 — Application under 

(a) Section 4 of Limitation Act applies. . 

(b) Section 22 of Limitation Act, if applies 
Section 78 

(a) Appeals and applications undei— Delav in filing — Excuse of 

(b) Exclusion of period of pendency of insolvency proceedings ... 

Section 78, sub-s 2 — Period m computing which time is deducted 

under — Whether period ri escribed withm b 19, Limitation Act 
Whether a special law 


A 181 N 22 

S 12 N 5 

S 14 N 9 

S 29 N 3 
S 22 N 4a 

S 5 N 4 
S 15 N 8 

S 19 N 12 
S 29 N 6 


Provincial Small Cause Court 

Powers of — Whether has power to order attachment before judg- 
ment of immovable property ... ... A 11 N 19 
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Public 

—Adverse possession by or against — See Adverse possession. 

Public Demands Recovery Act 

Sale under— Setting aside— Suit for— On ground of fraud of pur. 

chaser — limitation ... ... 

Punjab Courts Act 

—Section -10 ( 2)— Proceedings under — Legal disability, extension on 
ground of— If available ... , v ... S G 

Punjab Customary Law 

. \lienat ion— Suit by reversioner — Next reversioner under disability 

at lime of alienation — Right to extension on ground of disability 
when remote reversioner* are not under disability ... 
—Alienation of ancestral property — Suit by reversioner born after 
alienation— Intension of time, jf available 
—Reversioner— Suit to set aside alienation by eollatenil— ' Disability 
of one of the reversioners— R fleet of, on limitation for suit 
Punjab Limitation (Custom) Act 

When applies to suit by reversioner to declare that alienation 

made by female is not binding on reversion— Limitation 
Purchase 

Joint purchase— Money paid for — Recovery of— Suit for— Linai. 

tat ion 

Purchase money — Refund of, suit for— In enforcement of conditions 

of sale for refund of purchase money in respect of deficiency in 
extent ofl and sold— Limitation 
Purchaser 

— — At execution sale— Meaning of — Within Art. ISO 

At <alo in execution of decree— Who is — Decree. holder purchaser, 

whether purchaser at sale in execution of decree ... 

Who is 

(a) Assignee of purchaser, whether purchaser within Art. 136 ... 

(b) Within Art. 136 

Purdanashln lady 

Appeal by, delay in filing — Delay, if can bo excused ... ... 

Railway 

Suit again*! Railway Company 

(a) Hy consignor — For surplus stale proceeds of goods sold under 
Railways Act. S. 5fi — Limitation 
00 Defendants described as agents of the company instead of the 
company — Amendment by giving correct name — Whether 
amounts to addition e! new party avithin S. 22 
—Sait by Railway Company acting ns managing acents cf State 
Railway in re^vet of land belorging to State Railway — Limi- 

Sait for compensation by consignor et goods against Railway for 

r o> -i. delivery of povds — letter written by Railway Company 
ir-fornnirg consignor that goods arc lying at a particular place and 
eor.s’gnor'a ir.structkirs arc awaited — letter, il amounts to 
acknowledgment cf liability 


A 95 X 10 

X 20 F X 2 

S G SIS 
SGX 13 
S 7 X 21b 

A 125 X 17 

A 89 X 3 
A Go X 1 

A 180 X 3 

A 137 X 4 
A 4S..\ X 3 

A 1S8X 5 
A 133 X 5 

S 5 X 25 

A G2X 31 
S22X 10 
A 149 X 3 

S 10 X 18 
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Railways Act 

Section 77— Notice under, of claims to refunds of overcharges and 

compensation for losses 

Rangoon Rent Act 

—Section 18 — Application under — Delay in filing— Excuse of 

Rangoon Small Cause Court Rules 

— — Rule 101 — Art. 159, Limitation Act — Applicability of, to appli- 
cation for leave to appear and defend in summary suit under Civil 
P. C. 

Receiver 

Appointed by Court 

(a) Of disputed property — Whether agent of successful party ... 

(b) When can make acknowledgment on behalf of party of whose 

property be is receiver ... ... ... 

(c) Whether trustee 


A 30 N & 
S 5N4- 

A 159 N i 

A 89 N 7 

S 19 N 52 
SION 9 


—Appointment of 

(a) Suit for — By reversioner against limited owner — Limitation : 

(b) To estate of person under disability — Suit by Receiver — 

Right to extension of time, if available 
— ^Authority to acknowledge debts is derived from order of Court ... 

Defendant appointed by privato arrangement between parties to 

collect income of joint property to be handed over to successful 
party in the end — Trust, if created 

Of assets of firm with power to pay debts due by firm— Whether 

’of limitation 


S 19 

N 

52 

A 120 

N 

34 

SG 

N 

32 

S 19 

N 

50 

S 10 

N 

11 

S 19 

N 

52 


A 172, A 172 N 1, A 172 N 3 
... A 172 N 2 

(m) Time, whether extended by virtue of S 5, Lira. Act ... A 172 N 3 
(b) For setting aside dismissal of suit 

(i) Limitation — Starting point ... A 172, A 172 N 1, A 172 N 3 

(n) Provision for ... ... .. .. A 172 N 2 

(iii) Time, whether extended by virtue of S 5, Lim. Act ... A 172 N 3 

■ Payment by — When sufficient for the purpose of S. 20 . . S 20 N 22 

• Suit by 

(a) Against heirs to estate for reimbursement of co9t incurred in 

filing suit on behalf of estate — Limitation ... ... A 82 N 2 

(b) To recover money spent for estate — Limitation ... A 61 N 14 

Recognizance 

Meaning of ... ... . . ... ... A 122 N 5- 

What is — Bond executed under Criminal P. C., whether recognizance A 122 N 5 

Whether judgment, within meaning of Art. 122 ... ... A 122 N^ 

Record of Rights 

-Entry in 

(a) Correction of — Suit for 

(i) Cause of action, when arises ... ... A 120 N 52 

(ii) Limitation ... ... ... ... A 120 N 52 
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Record of Rights— Entry In— Correction of, suit for —(Contd.) 

(iii) Suit for ejectment on ground that defendant is tonanfc 
nt will — Whetlior ono for correction of entry in record 
of rights ... ... ... ... A 120 N 50 

(b) Declaration as to— Suit for 

(i) By person as to entry in Rocord of Rights under 
Punjab Land Revenue Act — Limitation — Starting 

point ... ... ... ... A 120 N 50 

(ii) Cause of action, when arises... ... ... A 120 N 50 

(iii) Limitation ... ... ... ... A 120 N 50 

(c) Incorrectness of — Suit for declaration — Limitation — Whero 

Record of Rights is prepared undor Cliota Nagpur Tenancy 

Act ... ... ... ... ... A 120 N 50 

(d) Person against whom entry has been made, whether hound 

to suo for declaration as to incorrectness of entry under 
Bengal Tenancy Act, S. lll.A ... ... ... A 120 N 50 

(o) Person aggrieved by — Remedy of, under Punjab Land Revcnuo 

Act, S. 45... ... ... ... ... A 120 N 50 

(f) Plaintiff dissatisfied with — Suit for dcclaiation of plaintiff’s 

right — Suit under Madras Estates Land Act, S. 179— Limi- 

tation — Starting point ... ... ... A 120 N 50 

(g) Whether final ... ... ... ... A 14 N 2 

Whether creates or extinguishes rights ... ... ... A 131 N 7 

Redemption 

See under Mortgage. ... 

Refund 

Application for, under C. P. C , S. 47 for rofund of money recovered 

in execution by dccrce-lioldcr in excess of his dues— Limitation: A 181 N 10 

Of assets wrongly paid to defendant under S. 73 of C. P. C,— Suit 

for— Limitation ... ... ... ... A 02 N 2G 

Of purchaso money, application for undor C. P. C., O. 21 R. 93 — By 

auction purchaser — Limitation — Starting point ... ... A 181 N 11 

Registered 

Meaning of ... ... ... ... ... A 110 N 5 

Registered contract — See under : Contract— Registered contract. 

Registration Act 

Section CO — Provisions of ... ... ... ... A 10 N ll 

Section 77 — Suit under — Legal disabilty, extension on ground of 

—If mailihlo ... ... ... ... SON 20 F N 2 

Whether special law ... ... ... ... S 29 N C 

■ Whether special law within S. 29 ... ... ... S 29 N C 

Relief 

Application for samo relief— Meaning of — Illustrations ... S 14 N 19 

Religious endowments 

See under Endowments. 

Remainder 

Whether ncce^sirilj deperdant on life estate ... ... A 140 N 4 

Remainderman 

• — — Definition of ... ... ... ... ... A llON 3 

— Pcc'es-icn of crc remainder man— Wbetl cr ro*re?*ion on behalf of 

all ... ... ... ... ... A HON 2 
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Remainderman — (Contd.) 

- Suit by 

(a) For possession against, representatives of life tenants con- 

tinuing in possession — -Limitation ... ... A 140 N 2 

(b) For possession of immovable property 

(l) Alleging that instrument under which defendant is 
holding property is not binding on plaintiff — Limita- 
tion .. .. ... ... A 140 N 7 

(ii) Based on cause of action which has already accrued 
to person from whom remainderman derived his title 

— Limitation ... . . ... ... A 140 N 2 

(iii) By other remaindermen where one remainderman 
has obtained possession and has subsequently lost it — 

Limitation ... .. ... ... A 140 N 2 

(iv) By successor of remainderman — Limitation ... A 140 N 6 

(v) Cause of action on which such suit is based, in whose 

favour must arise . . ... ... A 140 N 2 

(vi) Challenging adoption under which defendant claims to 

be in possession — Limitation ... A 140 N 7 

(vii) Limitation — Starting point .. A 140, A 140 N 2; A 140 N 8 

(vui) Where remainderman had obtained possession but 

subsequently lost it — Limitation . . ... A 140 N 2 

Remand 

New plea as to limitation — Point not raised before Appellate Court, 

if can be raised on remand ... ... S 3 N 17 F N 15 

Rent 

Arrears of 

(a) Meaning of .. .. ... ... A 110 N 11 

(b) Patm taluq sold for — Incumbrance m — Avoidance of — Suit 

for — See under Patm taluq 

(c) Suit for 

(i) Against surety for lessee — Limitation — Starting 

point . .A 110 N 10 

(ii) Against surety who has joined in execution of kabu- 

liyat aDd the same has been registered — Limitation - A 110 N 10 

(iii) Against tenant holding over — Claim of landlord, 

when one for rent . . .A 110 N 4 

(iv) Against tenant holding over after expiry of registered 

lease deed for rent for period of holding over — Limi- 
tation . .. . . A 116 N 8 

(v) By co-sharer for contribution for share of rents 
received by another co-sharer — Whether suit for 
arrears of rent . ... A 110 N 3 

(vi) By landlord for rent against tenant where expired 

lease is renewed by acceptance of rent — Limitation . A 110 N 4 

(vii) By lessor to recover rent from assignee of lessee — 

Limitation ... ... . ... A 110 N 5 

(viii) By minor after attaining majority — S. 6, Limitation 

Act, whether applies . . ... A 110 N 13 

(ix) By minor after attaining majority — S. 6, Limitation 

Act, whether applies where special enactment pres- 
cribes special period of limitation . . . A 110 N 13 

(x) By minor who is co-owner of property with an adult 

who can give valid discharge for rent — Limitation . . A 110 N 13 

Lim. 169 
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Rent— Arrears of— Suit for— (Contd.) 

(xi) For amount payable pot to landlord but to third person, 

whether suit for rent ... ... ... A 110 N 2 

(jdi) For arrears of rent realized from tenant by person not ~ • 

entitled to it — Whothor suit for arrears of rent ... A 110 N 8 
(xiii) For damages for use and occupation against person not 

tenant of plaintiff — Limitation ... ' ... A 110 N 2 

(xiv) For root before it accrues duo — Limitation ... A 110 N 9 

(xv) For rent due under registered lease deed 

(a) Applicability of Art. 11G and Art. 110 ... A 116 N 1 

(b) Limitation ... ... ... A 116 N 8 

(xvi) Far rent due under registered patta tend or ed by land- 

lord but not accepted by tenant, whether Buit for 
rent duo under registered instrument ... ... A 110 N &■ 

(xvii) For rent duo under registered zarpesbgi lease deed — 

Limitation ... ... ... ... A 116 N 8 

(xvili) Lease by usufructuary mortgagee to third person — 

Mortgage redeemed by mortgagor — Suit by mortgagor 
for rent from lessee, whether maintainable ... A 107 N 7 

V- w * f * «*• '* • • ' A 110; A 110 Nil 

' .■ . . plicablo to 

: . . ... A 181 N 2 

(xxij Mortgaged property leased back to mortgagor by usu. 
fructuary mortgagee for two years — Agreement to 
chargo loaso amoupt on mortgaged property for two 
years — Mortgagor bocoming tenant from year to year 
by mortgageo accepting ront after oxpiry of two 
years — Subsequent suit by mortgagee for ront — 

Limitation ... ... ... ... A 110 N 7 

(xxii) Rent duo under registered instrument — Limitation ... A 110 N & 
(xxiii) Right of landlord under Malabar banom tonnro to 
deduct arroars of rent duo to him from amount pay- 
able by him on redemption of kanom — Whothor 
affected by limitation applicable to suits for arrears 
of rent ... ... ... ... A 110 N 8 

(xxiv) Where local or special law prescribes a special period 

of limitation for such suits ... ... A 110 N o 

(xxv) Where provincial Tenancy Acts provide statutory chargo 

over tonuro of tenant for arrears of rent ... A 110 N O 

(xxvj) Whether time is extonded by application of S. 19, 

Limitation Act ... ... ... A 110 N 12 

Assessment of — Right of — Whothor barred by mcro non-payment 

of ront by tenant where land is not rent-freo and relationship of 

landlord and tenant exists ... ... ... ... A 130 N 1 

Commutation of — Sotting aside— Suit for — By manager of Hindu 

temple — .Limitation ... ... ... ... A 120 N * 

Government rent and under.propriotary ront payable by transferee 

under registered maintenance deod to transferor — Smt for- — 

Limitation ... ... ... ... ... A 116 N 21 

Non-payment of 

(a) By tenant 

{«) Whether bars landlord’s right to assess fair rent where 
land is not rent-free and relationship of landlord and 
tenant exists ... ... ... ... A 130 N 1 
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Kent— Non-payment of— By tenant— (Contd.) 

(u) Whether makes possession of tenant during tenancy 

adverse to landlord ... ... ... A 139 N 12 

(b) By tenants for 12 years — Effect of ... . . A 110 N 14 

- , . R ecovery of — Suit for — By landlord — Whether maintainable if 

suit for possession by landlord is barred under Art. 139 ... A 139 N 11 

Bent-free land 

(a) Assessment of — Suit for — Limitation ... ... A 130 

(b) Assessment or resumption of — Suit for 

(l) Assessment of land liable to be assessed — Limitation : A 130 N 1 
(n) Bar under Art. 130— Effect of ... ... A 130 N 6 

(m) By Government for resumption or assessment — Limi- 

tation .. ... ... ... A 130 N 7 

(iv) Decree declaring certain lands liable to resumption and 
assessment in prior suit between parties, whethor 
gives new starting point for subsequent suit for actual 
assessment ... ... ... ... A 130 N 2 

(v) Limitation — Starting point . . A 130 N 2; A 130 N 4 

(vi) Mere recognition of plaintiff's right to resumption 

contained in wajib-ul-urz, whether gives plaintiff new 

starting point ... ... ... ... A 130 N 2 

(vii) Succession of plaintiff to person in whose favour cause 

of action for resumption or assessment has arisen, 
whether gives new starting point to plaintiff ... A 130 N 2 
(viii) Whether one for possession within S. 28, Limitation 

Act ... ... ... ... A 130 N 6 

(c) Besumption of— Suit for— Limitation— Starting point ... A 130 N 3 
Suit for 

(a) Against all defendants on muchilika jointly executed by them 

—Suit for rent against each defendant under separate con. 
tract by each — Whether on same cause of action for pur. 
poses of S. 14 ... ... ... ... S 14 N 18 

(b) Limitation .. ... ... ... A9N1 

(c) Under Bengal Tenancy Act — Limitation ... ... A 132 N 2 

(d) Under Berar Alienated Villages Tenancy Law — Limitation ; A 132 N 2 

What is 

(a) Adjustment betwoen lessor and lessee fixing certain amount 

due for rent and lessee undertaking to pay it to superior 
proprietor of lessor — Whether rent ... ... A 110 N 2 

(b) Amount duo by co-tenant as contribution to other co-tenant 

in respect of rent of landlord — Amount, whether rent ... A 110 N 2 

(c) Examples ... ... ... ... A 110 N 2 

When becomes arroar ... ... ... ... A 110 N 11 

Bepresentative suit 

Added party already constructively party to suit — S. 22 if applies: S 22 N 5 

Bescisslon 

Of contract — See under Contract. 

Of leavo to sue— Application for — Limitation ... ... A 181 N 14 

Besidue 

• Boquoathed by testator 

(a) Share of — Besiduary share, whether legacy — Distinction 

between, under English law ... ... ... A 123 N 9 

(b) Suit for sharo 

(i) Against administrator— Limitation ... ... A 123 N 2 
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Residue— Bequeathed by testator— Suit for share— (Contd.) 

(ii) Against executor 

(а) Executor, whether liable to render accounts for 

12 years before suit in suit by residuary legatee 
to rocovor his share granted under the will ... 

(б) Limitation ... 

(iii) Against executor de son tort — Limitation 

J(iv) Against porson to whom property has been bequeathed 
with direction to pay certain legacy — Limitation ... 

(v) By heir against porson in possession who has taken out 1 

letters of administration — Limitation ... _ ... 

(vi) By hoir against person in wrongful possession — Limi- 

' 3 applicable to suit 

estate 

■ ’ r administration of 

ostato of doceasod person ... ... 

(viii) Legacy entailing administration of testator’s estate — 
Limitation ... ... ... A*’ 

(ix) Limitation — Starting point ... ... _ A' 123; 

(x) Rccovory of moveable property held for some inter- 

vening timo by Hindu widow — Limitation 

(xi) Time, whother oxtended by virtue of S. 6, Limitation'- 

Act... 

(mi) \Vhothor must bo against some person legally charged 
with distributing estate, for applicability of Art. 128 : * 
(o) Suit for whole of residue bequeathed— Limitation ■ ••• 

Ros Judicata 

Applicability to decision of question of limitation 

Decision botween samo parties in prior execution application as to 

*• “ 1 "7 ° •* f " ■*.**•■ --.n be 

. ; can 


Respondent 

Legal representative of — See under Legal representative. 

Restitution 

Application for 

(a) As result of order of Privy Council — Limitation 

(b) Under Civil F. C., S. 144 

(i) Application dismissed or properly disposed of — Second 

application out of time, if maintainable... 

(ii) Application stayed and consigned to record rcom — 

Second application out of time if barred 

(iii) Limitation— Starting point ... 

Restitution of conjugal rights 

Suit for 

(a) Applicability cf 5 23 read with Art. 120 *“ 

(b) Can^e of action, ~ ’ r continuing one wit! nS. 23, Limita- 

tion Act... .. ... “ . 

tel Limitation ... 

(3) Whether suit for within S. 23 


A 123 N 7 
A 123 N 2 
A 123 N 2 

A 123 N 2 

A 123 N 6 

A 123 N 6 

A 123 N 3 

A 123 N 3 
A 123 N 11 

A 123 N 5 

A 123 N 13 

A 123 N 2 
A 123 N 10 

- S3N19 

S 25 N 24 

S3N19 
S 3 N 19 


A 1?3 N 4 

A 151 X 7 

A 1S1 S 7 
A 1?1 S 7 

S £S X 15 
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Restraint 

And imprisonment, distinguished ... ... ... A 19 N 1 

Wrongful restraint — Meaning of ... ... ... A 19 N 1 

Resumption 

Resumption of rent-free land — Suit for — See under Rent. 

Revenue 
• — — Arrears of 

(a) And demand recoverable as such arrears — Distinguished ... A 12 N 8 

(b) Demands recoverable as arrears of revenue — What are A 16 N 2, N 2a 

(c) Estate sold for — Statutory obligations of Government to pay 

over surplus to owner — Enforcement of — Suit for — Limita- 
tion ... ... ... ... ... A 62 N 7 

(d) Property sold for 

(i) Interest of defaulter sold for debts recoverable as if 
they were arrears of land revenue — Difference bet- 
ween ... ... ... ... A 12 N 8 

(u) Remedy of owner ... ... ... A 12 N 8 

(e) Sale for 

(l) Surplus sale proceeds on — Suit for — Limitation ... A 62 N 21 

(n) Surplus sale proceeds paid to wrong person — Suit by 

real owner against payee — Limitation ... ... A 62 N 21 

(f) Salo of mortgaged property for— Surplus sale proceeds paid 

to mortgagor — Suit by mortgagee to recover mortgage 

money out of surplus salo proceeds— Limitation ... A 62 N 21 

(g) What are, under Madras Revenue Recovery Act, Ss. 3 and 4: A 12 N 8 

Assessed on land— Suit for — Limitation... ... ... A 120 N 29 

Mittadar’s dues, whether revenue within meaning of Art. 99 ... A 99 N 2 

Revenue agent — Suit by, for costs — Limitation ... ... A 84 N 2 

-Revenue register — Name in — Mutation of — Suit to compel — Limi- 
tation — Starting point ... ... ... ... A 120 N 60 

Revenue Courts 

Revenue Court — Whether Civil Court within meaning of Art. 182: A 182 N 19 

Whether Courts under S. 14. . ... ... ... S 14 N 13 

Revenue sale law 

Sale under — When becomes final and conclusive ... ... A 121 N 6 

Reversion 

Whether necessarily dependent on life estato ... ... A 140 N 4 

Reversioner 

Cause of action accruing in the lifetime of last full owner — Running 

of time, if interrupted by intervention of widow’s estate — Rever- 
sioner succeeding widow— If entitled to fresh period of limitation 
from date of his succeeding to estato 
Definition of, within Art. 140 

_ — ~~ ' ' ’ ’ . 1 rever- 

, , ' vour of 

reversioner — When available ... ... ... 

If derives right to sue which has accrued to Hindu widow from 

her as her heir... ... ... ... ... 

Of female holding estate by inheritance under Hindu law — "Whe- 
ther bound by docreo against female 


S9N10 
A 140 N 4 

S 14 N 23 

S 27 

S 2 Cl 8 N 3 

A 141 N 13 
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Residue— Bequeathed by testator— Suit for share— (Contd.) 

(>i) Against executor 

(а) Executor, whether liable to render accounts for 

12 years before suit in suit by residuary legatee 
to recover his share granted under the will ... 

(б) Limitation ... 

(iii) Against executor de son tort — Limitation 
} (iv) Against person to whom property has been bequeathed 
with direction to pay certain legacy — Limitation ... 

(v) By heir against person in possession who has taken out' 

letters of administration — Limitation ... 

(vi) By heir against person in wrongful possession — Limi- 

tation applicable, whether same as applicable to suit 
for legacy or distributable share of estate 

(vii) If barred, whether bars claim for administration of 

estate of deceased person ... 

(viii) Legacy entailing administration of testator’s estate — 
Limitation ... ... ... 

(ix) Limitation — Starting point ... ... A 123; 

(x) Recovery of moveable property held for some inter- 

vening time by Hindu widow — Limitation 

(xi) Time, whether extended by virtue of S. 6, Limitation f 

Act... 

f -\ V r. ,, . ■ • lily charged 

)f Art. 123: . 
(c) 

Res judicata 

Applicability to decision of question of limitation ... , ... 

— — -Decision between same parties in prior execution application as to 
,, ' *. i •••» "■ e9tion of limitation, if can be 

— be in time — Decision, if can 

be re-opened in subsequent application ... 

Limitation— Test to see if question of limitation is res judicata ... 

Respondent 

Legal representative of — See under Legal representative. 

Restitution 

Application for 

(a) As result of order of Privy Council — Limitation 

(b) Under Civil P. C., S. 144 

(i) Application dismissed or properly disposed of— Second 

application out of time, if maintainable... 

(ii) Application stayed and consigned to record room— 

Second application out of time if barred ... 

(iii) Limitation — Starting point ... 

Restitution of conjugal rights 

Suit for 

(a) Applicability of S. 23 read with Art. 120 ... 

(b) Cause of action, whether continuing one within S. 23, Limita. 

tionAct,.. 

(c) Limitation ... 

(d) Whether suit for possession within S. 28 


A 123 N 7 
A 123 N 2 
A 123 N 2 


A 123 N 3 
A 123 N 11 


A 123 N 2 
A 123 N 10 

' i . 


A 181 N 7 
A 181 N 7 


A 120 N 46 
A 120 N 46 
S 28 N 3 
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Restraint 

. — —And imprisonment, distinguished ... ... ... A 19 N 1 

.Wrongful restraint — Meaning of ... ... ... A 19 N 1 

Resumption 

Resumption of rent-free land — Suit for — See under Rent. 

Revenue 
Arrears of 

(a) And demand recoverable as such arrears — Distinguished ... A 12 N 8 

(b) Demands recoverable as arrears of revonue — What are A 16 N 2, N 2a 

(c) Estate sold for — Statutory obligations of Government to pay 

over surplus to owner — Enforcement of — Suit for — Limita- 
tion ... ... ... ... ... A 62 N 7 

(d) Property sold for 

(i) Interest of defaulter sold for debts recoverable as if 
they were arrears of land revenue — Difference bet- 
ween ... ... ... ... A 12 N 8 

(li) Remedy of owner ... ... ... A 12 N 8 

(e) Sale for 

(i) Surplus sale proceeds on — Suit for — Limitation ... A 62 N 21 

(«) Surplus sale proceeds paid to wroDg person— Suit by 

real owner against payee— Limitation . . ... A 62 N 21 

(f) Sale of mortgaged property for— Surplus sale proceeds paid 

to mortgagor — Suit by mortgagee to recover mortgage 

money out of surplus sale proceeds — Limitation . . A 62 N 21 

(g) What are, under Madras Revenue Recovery Act, Ss. 3 and 4. A 12 N 8 

Assessed on land— Suit for — Limitation ... ... ... A 120 N 29 

Mittadar’s dues, whether revenue within meaning of Art. 99 ... A 99 N 2 

Revenue agent— Suit by, for costs— Limitation ... . A 84 N 2 

Revenue register — Namo in — Mutation of — Suit to compel — Limi- 
tation — Starting point ... . ... .. A 120 N 60 

Revenue Courts 

Revenue Court — Whether Civil Court within meaning of Art. 182 1 A 182 N 19 

Whether Courts under S. 14 . . . . ... S 14 N 13 

Revenue sale law 

Sale under — When becomes final and conclusive . . ... A 121 N 6 

Reversion 

Whether necessarily dependent on life estate ... ... A 140 N 4 

Reversioner 

Cause of action accruing in the lifetime of last full owner — Running 

of time, if interrupted by intervention of widow’s estate — Rever- 
sioner succeeding widow— If entitled to fresh period of limitation 
from date of his succeeding to estate . . . - .. S 9 N 10 

. Definition of, within Art 140 ... .. ... A 140 N 4 

" ' "" . rever- 

.. S 14 N 22 

, . . vour of 

reversioner — When available . . . . . . S 27 

If derives right to sue which has accrued to Hindu widow from 

her as her heir. . .. . . ... S 2 Cl 8 N 3 

Of female holding estate by inheritance under Hindu law — Whe- 
ther bound by decree against female ... . . . . A 141 N 13 
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Reversioner — ( Contd.) 

Of female limited owner • * 

(a) Female making alienation which is not binding on estate — • 

Remedies of reversioner ... ... ... A 141 N 12 

(b) Whether barred by adverse possession against female limited 

owner ... ... ... ... ... A 141 N 13 

(c) Whether barred by adverse possession against last male owner: A 141 N 14 

Of Hindu widow. — Whether bound by decree against Hindu widow: A 141 N 13 

Of sonless proprietor in the Punjab — Whether must set aside aliena- 
tion before he can claim relief he wants ... ... A 91 N 11 

One reversioner, if derives right to sue from another ... S 2 Cl 8 N 6 

Possession* of one reversioner — Whether possession on behalf of 

all reversioners ... ... ... A 140 N 2 

Property surrendered in favour of by limited owner — Alienation 

of surrendered property by limited owner prior to surrender — 

Reversioner whether gets immediately right to property surren- 
dered ... ... ... ... ... A 141 N 9 

Remedies of — In case of alienation by limited female owner ... A 125 N 2 

Remote reversioner — Suit by 

(a) For declaration that alienation by Hindu widow is not bind- 

ing on reversioners — Limitation ... _ ... A 120 N 31; A 120 N 34 

(b) For declaration that alienation by limited owner is not bind- 

ing on reversion— Suit after death of limited owner — Limi- 
tation . . ... ... ... ... A 120 N 34 

(c) For declaration that transaction by the limited owner not 

amounting to alienation of land is not binding on reversion 
— Limitation ... ... ... ... A 120 N 34 

(d) To declare alienation by Hindu or Mahoraedan female void 

except for her life or until remarriage — Limitation ... A 125 N 3 

(o) To impeach alienation by limited female owner — Maintain- 
ability of suit — Limitation -.. ... ... A 125 N 8 

Right of — To challenge alienation made by limited female owner— 

Recognition and purpose of such right ... . ... ... A 125 N 6 

Servient tenement held under or by virtue of any interest for life 

or for any term of years exceeding three years from the granting 
thereof — Effect on computation of 20 years' period for acquisition 
of oasemcnt ... ... ... ... ... 8 27 

Suit by 

(a) Against widow — For recovery of moveable property held for 

some intervening time by her — Limitation ... ... A 123 N 6 

(b) After death of widow who has let out validly property to a 

tenant at will — Limitation— Starting point ... ... A 141 N 6 

(c) By one reversioner against alienee from widow within 12 

years of widow's death — Other reversioner impleaded as 
party defendant — Latter filing written statement after 12 
years claiming his share also against alienee — His right, if 
extinguished by bis not filing suit for his share within 12 
years ... ... ... ... ... S 28 N 6 

(d) By reversioners after death of widow of testator for construc- 

tion of his will and declaration of plaintiffs’ rights — Suit 
cannot be barred as long a3 right to property in respect of 
which declaration is sought is a subsisting and continuing 
right ... ... ... ... ... S 23 N 4 
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Beyersioner — Suit by — (Contd.) 

(e) Challenging alienation or adoption by Hindu widow — Each- 

reversioner, if entitled to independent period of limitation : S 9 N 10 

(f) c ~ 

* , - A 11 N 2a 

A 120 N 31 

testator — Limitation— Starting point .. ... A 120 N 21 

(i) For declaration that alienation by de facto guardian of minor 

daughter is not binding on reversion — Limitation — Starting 

point ... ... ... ... ... A 125 N 16 

(j) For declaration that alienation by female guardian of minor’s 

property is void — Limitation .. ... ... A 125 N 5 

<(k) For declaration that alienation by limited female owner is 
not binding on reversion 

(i) Each reversioner, whether has separate cause of action. A 120 N 34 
(li) Farther alienation by alienee, whether furnishes fur- 
ther cause of action . . . . ... A 120 N 34 

(in) Limitation — Starting point — Cases governed by 

Art. 120 ... ... ... ... A 120 N 34 

0) For declaration that alienation by limited female owner, who 
is in possession of life estate by virtue of bequest, grant or 
transfer infer vivos is not binding on him — Limitation ... A 120 N 34 

(m) For declaration that alienation by limited owner by way of 
' ‘ ' < i J ’• * " Jeath of female 

... A 125 N 15 

property subse- 
quent to the mortgage . . . . A 125 N 15 

in) For declaration that an alleged adoption is invalid — Limita- 

tion— Starting point .. . ... A 118 N 8 

(o) For declaration that decree fraudulently obtained against 
Hindu widow is not binding on reversion — Limitation — 

Starting point ... ... .. ... A 120 N 34 

*(p) For impeaching alienation by Hindu mother of minor son’s 
property where by subsequent death of minor mother herself 
becomes heir — Limitation ... .. . A 125 N 16 

<q) For impeaching alienation by Hindu widow 

(i) Cause of action, whether one in case of all reversioners: A 125 N 7 
00 If n ext reversioner fails to bring such suit cause of 

action, if revived in favour of one who is since born : A 125 N 7 

(r) For impcaching alienation by Hindu widow — Nature of suit : A 125 N 7 

•(s) For impeaching alienation by liratted female owner — Eight of 
minor to bring such suit under Punjab Customary Law 
where major reversioners omit to sue within period of 
limitation . . . . - A 125 N 7 

■(t) For possession 

(i) Against representatives of life tenant continuing in pos- 
session — Limitation . . . . A 140 N 2 

(n) Challenging adoption under which defendant claims to 

bo in possession — Limitation ... A 140 N 7 

(lii) Where adverse possession commenced to rnu against 

last male o\\ ner — Limitation . ... A 141 N 4 



General Index 


3016 

Reversioner-- Suit by— For possession— (Contd.) ' 

(iv) "Where female had tried to set up full title by assertions 

of such right ... ... ... ... A 141 N 15a 

(u) For possession of estate of last male owner 

(t) Suit resisted by person alleging himself to be adopted 
son of la9t male owner — Adoption found as a fact to 
be by widow to herself — Reversioner, whether embar- 
rassed by widow’s adoption of defendant ... A 118 N 2 

(ii) Suit resisted by person found to be adopted by widow 
of last male owner to herself — Reversioner, whether 
can recover estate without disturbing adoption ... A 118 N 2 

(v) For possession of estato surrendered by Hindu widow in 

favour of daughter who dies before surrenderer — Limitation 
. — Starting point ... ... ... ••• A 141 N 9 

(w) For possession of estate surrendered to him by Hindu widow 

Limitation ... ... ... ••• A 141 N 9 

(x) For possession of female’s estate 

(l) Also involving declaration as to invalidity of adoption 

by female — Limitation ... ... ... A 141 N 16 

(ii) Applicability of Art. 141 and any special or local law 

prescribing limitation for such suit ... ... A 141 N 22 

(iii) Burden of proof ... *’ ... ... A ^ ^ ?? 

(iv) Limitation— Starting point ... ... ... A 141 N 21 

(v) On ground of mistake — Limitation ... _ ... 

(vi) Time, whether suspended on ground of legal disability : A 141 N 19 

(y) For possession of female’s estate acquired by trespass ... A 141 N 10 

(z) For possession of Hindu widow’s estato 

(i) On ground of forfeiture on remarriage — Limitation ... A 143 N 8 

(ii) On ground of forfeiture on unchastity — Limitation ... A 143 N 9 

(z 1 ) For possession of immovable property 

( 1 ) Burden of proof ... ... ... ... A 140 N 9 

(ii) By other reversioner where one reversioner has obtained 

possession and has subsequently lost it — Limitation... A 140 N 2 

(lil) By reversioner who has obtained possession but has 

subsequently lost it — Limitation ... ... A 140 N 2 

(iv) By successor of reversioner — Limitation... ... A 140 N o 

(v) Cause of action already accrued to person from whom _ 

reversioner derived his title — Limitation ... A 140 N 2 

(vi) Cause of action on which such suit is based, in whoso 

favour must arise ... ... ... A 140 N 2 

(vii) Illustrative cases within Art. 140 ... ... A 140 N 4 

(viii) Limitation — Starting point ... A 140; A 140 N 2; A 140 N 8 

(ix) Of Hindu female — Against alienee from female — • 

Limitation ... . . ... ... A 141 N 12 

(x) On death of Hindu or Mohamedan female . 

(a) Cause of action — When arises ... A 141 N 2 

( b ) Essentials of — Applicability of Art. 141 ... A 141 N - 

(c) For declaration of right to property — Limitation A 141 

(d) Limitation... ... ... A 141; A 141 » J 

(xi) On ground of ro-marriage of Hindu widow — Limitation A 141 N 9 

(z s ) For possession of property alienated by female by usufructu- 
ary mortgage for necessity — On death of female — Main- * 

tainability of 6nit ... ... ... ... A 141 N 8 
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Bexer s ion er— Suit by — ( Contd .) 

(z s ) For possession of property alienated by female limited owner 
without necessity 

(z 4 ) For possession of property alienated by sonless proprietor in 
Punjab — Limitation ... 

(z s ) For possession of property let out validly by widow to 
tenant-at-will — Limitation — Starting point . . 

(z«) For possession of property purchased by last male owner 
where neither he nor his widow was in possession . . 

(z 7 ) For possession of property surrendered by limited owner — 
Against alienee from limited owner prior to surrender — 
Limitation 

(z 8 ) For property reserved to herself for maintenance by limited 
female owner after surrendering the rest to reveisioner — 
Limitation ' ... 

(z 9 ) For recovery of immovable property on death of Hindu 
widow — Limitation • 

(z 10 ) For recovery of moveable property on death of Hindu widow 
— Limitation — Starting point 

(z 11 ) For recovery of property from alienee of widow — Whether 
suit for, rescission of contract 

(z 12 ) For redemption of usufructuary mortgage made by last male 
owner and which is transferred by mortgagee, during 
widow’s lifetime to third person— Limitation . . 

(z 13 ) For setting aside alienation by widow — Death of reversioner 
pending suit — Declaration of abatement by Court — Applica- 
tion by next reversioner to continue suit — Whether can be 
treated as one under Civil P. C., O. 1 R, 1 and within 
Art 181, Limitation Act 

(z 14 ) In respect of transfer of property by member of family to 
whom limited owner has given such property by way of 
family settlement — Limitation . . 

(z«) Beversioner getting less than his share by mistake of law — 
Suit by reversioner against co-reversioner for equal share 
— Limitation 

(z 16 ) To challenge alienation by widow — One reversioner minor — 
Adult reversioner not filing suit — Suit by minor within three 
years of attaining majority but more than 12 years after 
alienation — Suit, if barred 
(z 17 ) To challenge alienation or adoption by widow 

(0 Minor reversioner, right of, to extended period of limi- 
tation on ground of minority 

(ii) Whether bar of limitation against one reversioner 
affects others 

(z 18 ) •" ’ ’ ' * ’ ' ' r ' ’ nale void 

— Applica- 

(ii) Except for her life or until remarriage — Aliena tiOD, 
nature of, competent to attract Art. 125 
(lii) Limitation — Starting point • . A 125, A 125 N 2, 

(iv) Belief m declaratory suit which is time-barred, whe- 

ther can be obtained 

(v) Time, whether extended by virtue of S 18, Limitation 

Act... 


A 141 N 15 
A 91 N 11 
A 141 N 6 
A 141 N 14 

A 141 N 9 

A 141 N 9 
A 123 N 5 
A 120 N 12 
A 114 N 1 

A 141 N 18 

A 171 N 2 
A 125 N 14 
A 141 N 17 

S 7 N 21a 

S6 N 17 
S6 N 17 

A 125 N 3 

A 125 N 13 
, A 125 N 18 

A 125 N 19 

A 125 N 18 
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Reversioner— Suit by— To declare alienation by Hindu or Mahomedan female 
void— (Contd.) 

(vi) Under Punjab Limitation (Custom) Act ... ... A 125 N 17 

(vii) Where possession of female is by virtue of a right 

irrespective of her being a Hindu or Mohamedan ... A 125 N 5 
(viii) Who may bring such suit within Art. 125 ... A 125 N 9 

(z 19 ) To declare alienation by Hindu widow void - — Suit where on 
death of Hindu female property is to go absolutely to 
another female and plaintiff is reversioner to widow alienat- 
ing property— Maintainability of suit ... ... A 125 N 3 

Transferee from — Suit by, for possession — Limitation — Starting 

point ... ... ... ... • ... A 141 N 8 

Whether bound by alienation by female limited owner for 

necessity ... ... ... ... ... A 141 N 15 

.^—Whether bound by alienation by female limited owner without 

necessity ... ... ... ... ... A 141 N 15 

— — .Whether bound by compromise in nature of family arrangement 

entered into by limited heir ... ... ... A 125 N 13 

. — W hether bound to set aside alienation by widow before claiming 

relief which he wants ... ... ... ... A 91 N 4 

Whether bound to sue for declaration during lifetime of female 

that her alienation is void ... ... ... ... A 125 N 2 

Whether can waive forfeiture on remarriage of Hindu widow ... A 143 N 12 

Which persons are entitled to possession ... ... A 125 N 3 

Review 

- — * 1 ’ 1 ' * ’ J ' r 1 1 there is suffi- 

be set aside : S 5 N 36 

■ . .. ... • A 173 N 3 

And appeal, distinguished ... ... ... ... _ A 173 N 3 


Application for 

(a) Day of judgment and time requisite for obtaining copy of 

decree, sentence or order sought to be roviewod and copy of 
judgment to be excluded ... ... 

(b) Delay in filing, excuse of 

(c) Dismissal for default — Application for order of restoration — 

See under Civil Procedure Code. 

(d) Extension of time — Subsequent decision having effect of 

modifying law or practico— If ground forextending time ... 

(e) Filing of, on 90th day, 89th day being holiday — Full stamp, 

if can be excused ... ... * 

(0 Time for copies of decree and judgment sought to be 
reviewed to bo excluded 

(g) Time requisite for obtaining both copy of judgmont and of 

decree should be excluded 

(h) Timo taken to obtain copies of judgment and decree — Whe- 

" *" limitation though copy 

C- *. . oliday — Presentation on 

—^Grounds for 

(a) Bar of limitation clear on facts found— Court’s failure to 
notice such bar — If ground for review 


S 12 
S6 

S5N19 
S5N5 
S 12 N 29 
S12N8 

S12N7 
S 4 NGa 

S3 N44 
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Review— Grounds for — (Contd ) 

(b) Judgment not stating that certain aspects of question of 

limitation were considered — If ground for review ... S 3 N 44 

Maintainability of, in regard to question of limitation .. S 3 N 44 

Meaning of — Within Art. 162 ... . . ... A 162 N 3 

Of judgment — See under Judgment. 

Revision 

Application for 

(a) Against order of inferior Criminal Court — Limitation . . A 181 N 23 

(b) Appeal, treatment as — When proper ... . . S 5 N 30 

(c) Time spent m obtaining copy of order sought to be revised 

— Whether can be excluded from poriod fixed by practice of 

High Court for filing such petitions ... S 12 N 4 

(d) Whether subject to any period of limitation ... ... S 3 N 26 

Application made after undue delay — High Court will refuse to 

interfere . ... ... ... ... S 3 N 26 

Competency of — Order refusing to excuse delay ... ... S 5 N 39 

Court of — If can review finding on question of limitation • S 3 N 43 P N 3 

Failure to dismiss time-barred proceeding — Revision, if lies ... S 3 N 43 

From judgment of Small Cause Court — Revision from infructuous 

prior appeal from previous decree of Small Cause Court in same 
matter — Reliefs are not same ... ... ... S 14 N 19 

Maintainability of 

(a) Erroneous application of wrong Article of Act — Revision, if 

lies ... ... ... ... S3N43FN3 

(b) Erroneous decision on question of law in connexion with 

limitation . . ... ... . . 8 3 N 43 

(o) Error in decision of question of limitation — If ground for 

revision of decision of Small Cause Court ... ... S 3 N 43 

(d) On question of limitation ... ... ... S 3 N 43 

(e) Refusal or failure of Court to decide material question of 

limitation — If ground for revision ... ... S 3 N 43 

Powers of High Court — Extent of ... ... ... S 3 N 43 

Revision application 

(a) Whether appeal .. ... ... ... A 177 N 2 

(b) Whether subject to abatement ... ... ... A 177 N 2 

(c) Whether suit ... ... .... .. A 177 N 2 

Eight 

• Declaration of — Suit for — Suit for declaration of right of public 

highway and for removal of obstruction — Limitation ... A 120 N 2 

Meaning of ... ... ... ... ... S 23 N 1 

• Of ferry — Violation of, by setting up another ferry — Whether a 

continuing wrong ... ... ... ... S 23 N 14 

Of way. — Obstruction to — Whether a continuing wrong ... S 23 N 13 

Of worship — Suit to establish — Limitation ... ... A 120 N 48 

Periodically recurring right — What is 

(a) Claim to get manibam or annual allowance from and out of 

rosenue collection of village, whether such right ... A 131 N 6 

(b) Customary right to remission of rent, whether such right : A 131 N 5 

(c) Exclusive and perpetual right of worship, whether such right A 131 N 6 

(d) Palla or right to worship idol in turn, whether such right ... A 131 N 6 
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Right— Periodically recurring right, what is —(Contd.) 

(e) Payment of dhara or assessment or customary rent to inam- 

dar, whether such right 

(f) Right to adiraa allowance, whether such right ... ... 

(g) Right to graze cattle in certain forests, whether such right : 

(h) Right to levy taluqdari dues from defendant, whether such 

right 

(i) Right to maintenance, whether such right 

(j) Right to malikana, whether such right 

■> (k) Right to receive Lawajama or Deshmukhi, whether such 

right 

(1) Right to recover dasturat, whether such right ... 

(m) Right to share in offerings to temple, whether such right ... 
— -Possession of — Consists in exercise of the right ... A 142 
——Recurring right 

(a) Establishment of — Suit for ... ... A 131. 

« (t) Against co-sbaror or rival claimant of right— Limi- 

tation applicable 
(ii) Burden of proof ... 

(iil) By holder of hereditary office of Karnam to establish 
right to annual payment as rusum — Limitation 

(iv) For declaration of right to moiety of offerings mado at 
shrine of Muhammadan saint — Limitation 

(v) For declaration of right to periodical payments as well 

as for recovery of arrears thereof — Limitation _ ... 

(vi) For declaration of title to malikana allowance against 

rival claimant — Limitation 

(vii) For declaration that plaintiff is liable to pay a certain 

sum periodically to defendant and not the higher sum 
claimed by him— Limitation — Starting point 
(viii) For declaration that'plaintiff is not liable in respect of 
periodical right claimed by defendant against him — 
Limitation 

(ix) For declaration that plaintiff is not liable to pay water 
cess to Government — Limitation 

(x) For rocovery of arrears of payments periodically due 

— Limitation ... ... ... ... 

(xi) For recovery of rent — Limitation 

(xii) For rocovery of wages — Limitation 

(xiii) Landlord not suing for possession within twelve years 
of termination of lease — Suit to recover arrears of 
periodical payments, whether barred ... ••• 

(xiv) Limitation — Starting point ... 

(xv) Prayer for consequential relief in such suit, whether 

necessary for applicability of Art. 131 ... 


A 131 N 5 
A 131 N 5 
A 131 N 5 

A 131 N 5 
A 131 N 8 
A 131 N 5 

A 131 N 5 
A 131 N 5 
A 131 N 5 
& 144 N 11 

; A 131 N 2 

A 131 N 4 
A 131 N 9 

A 131 N 5 

A 131 N 5 

A 131 N 3 

A 131 N 4 

A 131 N 5 

A 131 N 5 

A 131 N 5 

A 131 N 3 
A 131 N 3 
A 131 N 3 


A 131 N 3 
A 131 N 9 


A 131 N 2 
A 131 N 2 


A 131 N 3 


barred under Art. 131, Buit for arroars of periodical 
payments, whether will bo time-barred 
(xviii) To establish plaintiff's right as mutawalli of mosque 

and as such to all yeomiah allowance received by rival - 

claimants — Limitation A 131 N SPSS 
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Eight— Recarring right— Establishment of, suit for— (Contd.) 

(xix) To establish plaintiff's right to enhance rent, etc.— 

Limitation ... ... ... ... A 131 N 7 

(xx) To establish plaintiff's right under certain lease to bold 

land as permanent tenant at fixed annual rent — Limi- 
tation . ... ... ... A 131 N 5 

(xxi) To establish right to burial fees — Limitation— Starting 

point .. ... ... A 131 N 5 

(xxii) When plaintiff is first refused enjoyment of his right — 

Refusal, what constitutes ... ... ... A 131 N 9 

(xxui) Whether maintainable where right depends on some 

other right which is extinguished under S. 28 ... A 131 N 2 

(b) Suit for declaration of — Limitation ... ... A 102 N 3 

(c) Suit for Bums due by reason of 

(0 Limitation .. ... ... ... A 102 N 3 

(n) Where sums sought to be recovered are wage3 — Limi- 
tation . . ... ... A 102 N 3 

Right to sue 

—Arising in representative capacity can be enforced by person on 

whom such representative capacity devolves ... ... S 2 Cl 8 N 2 

—Construction of Act in favour of right ... ... Preamble N 20 

^—Devolution of ... ... ... ... ... S 2 Cl 4 N 1 

In respect of any particular interest — Enforceability by persons 

becoming entitled to it ... ... ... ... 8 2 Cl 8 N 2 

In suits based on wrong ... ... ... ... ■ ; A 120 N 3 

Meaning of ... ... ... A'120 N 3 

Bight of action existing at time of death survives to and against 

persons representing his estate ... ... ... S 2 Cl 8 N 2 

Right to bub accrued in favour of a person in representative capa- 
city — Whether would be derived by person on whom represen- 
tative capacity devolves afterwards ... ... S 2 Cl 8 N 8; A 124 N 15 

. When accrues in suits for administration ... ... A 120 N 3 

When accrues in suits for partition ... ... ... A 120 N 3 

When arises ... ... ... ... ... A 120 N 3 

Whether means first right to sue ... ... ... A 120 N 3 

Road 

Meaning of ... ... ... ... ... A 146-A N 4 

Public road — Meaning of ... ... ... ... A 146-A N 4 

Royalty 

■ Minimum royalty reserved by landlords in case of mining lease — 

Whethor rent ... ... ... _ ... A 110 N 2 

Recovery of — Suit for — Suit based on registered deed — Limitation : A 116 N 9 

Salary , 

— And wages — Distinguished ... ... ... ... A 7 N 2 

—Employee drawing advances against salary — Balance due on such 

account — Suit for — Limitation ... ... ... A 85 N 4 

Suit for — Salary payable to plaintiff bnt wrongfully retained by 

batwara aroeen — Suit against ameen — Limitation... ... A 62 N 31 
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By mortgagee — Mortgagee having power of sale out of Court pur- 
chasing property himself at the sale — Sale is void ... ... 

By person who has no authority to sell except under certain con- 
ditions — Validity of sale 
By revenue officer 

(a) Bale within jurisdiction — Setting aside — Suit for — -Mere 
irregularities in procedure whether can be allowed to be 
raised in setting it aside alter period of limitation provided 
by Art. 12 

(b) Setting aside— Suit for 

(i) Limitation — Special and local provision of 

(ii) "Where sale is without jurisdiction — Limitation 
Conditional sale — Instrument of — Interest upon — Whether allow. 

able ... ... 

Court sale 

(a) Application for order of confirmation — Limitation 

(b) Setting aside — Suit for— On ground of mistake — Limitation: 
Decree for, in mortgage suit— Application for — Limitation 
For arrears of public demand — Setting -aside — Suit for — Limita- 
tion 

(a) Where sale is not void ... 

(b) Where sale is void ... ' ... ... ... 

For arrears of rent of patni taluq — Interest passed to purchaser— 

Nature of 

For arrears of reveuue— Interest passed to purchaser — Nature of : 
Fraudulent sale 

(a) Declaration of-— Suit for — Limitation 

(b) Setting aside — Suit for— By certified purchaser — Limitation: 
Giving rise to pre-emption right — See under Pre-emption. 

In English mortgages — Suit for — By mortgagee — Limitation : 

In insolvency proceedings— Setting aside— Application for — Limi- 
tation 

-In mortgage by deposit of title deeds — Suit for — Limitation 
Negotiation of — Whether particular business, within Art. 84 
Not binding on person — Illustrative cases ... ... 


Null and void - ■ 

(a) Plaintiff dispossessed by purchaser — Suit for possession — 

Limitation ... ... ... 

(b) Remedies of person in respect of ... ... ... 

(c) Setting aside — Suit for — Whether will be regarded as one for 

declaration that sale is not binding on plaintiff 
■Of equity of redemption, whether alienation 
Of goods 

(a) Account consisting of each party celling goods to the other — 

Balance due on — Suit for — Limitation 

(b) Account consisting of sale of goods on one side and advanco 

of loan on the other — Balance duo on such account — Suit 
for — Limitation 


(c) Account consisting of sale of goods on one band and pay- 
ments of price on the other — Balance due on euch account 
— Suit for — Limitation 


A 148 N 4 
A 10 N 13 


A 12 N 8 

A 12 N 8 
A 12 N 8 

A 63 N 1 

A 181 N 3 
A 96 N 3 
A 181 N 4 


A 120 N 7 
A 120 N 7 

A 121 N 1 
A 121 N 1 

A 120 N 31 

A 120 N 2 

A 147 N 1 

A 166 N 9 
A 147 N 3 
A 84 N-3 
A 12 N 1 


A 12 
A 12 


N1 
N 1 


a 13 m 
A ISO N 34 


A 85 N 7 
A 85 N 8 


A 85 N G 
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Sale— (Contd.) 

Of Government paper — By bank holding Government paper in 

trust for plaintiff — Suit for recovery of Bale proceeds against 

bank — Limitation ... ... ... . . A 62 N 31 

Of house, whether sale of land . . ... ... A 120 N 34 

Of mortgaged property — By limited owner — Impeachment of — 

Suit for — By reversioner — Starting point— Limitation ... A 125 N 15 

Of property subject to incumbrances — Transaction, whether con- 
tains implied contract of indemnity by vendee in favour of ven- 
dor against incumbrances .. ... ... ... A 83 N 7 

Restraining of — Suit for — Upon application by decree-holder for 

I sale of tenure in which third person is interested — Limitation — 

Starting point . . . ... ... ... A 120 N 31 

— — Bevenue sale — For arrears of revenue subject to all incumbrances 
— Adverse possession acquired prior to such sale, whether an 
incumbrance .. ... ... ... . . A 130 N 6 

Bight to enforce — Belief for, is different from that for suit to set 

it aside ... ... ... ... ... S 14 N 19 

Sale certificate — Application for — Under Civil P. C., 0. 21, E. 94 

— Limitation ... ... ... ... ... A 181 N 21 

Setting aside 

(a) Application for — Dismissal of application and confirmation of 

sale— Auction purchaser, if gets fresh right to apply for 
delivery of possession and fresh period in respect of such 
application ... ... ... ... S 9 N 11 

(b) Meaning of ... ... ... ... A 12 N 2 

(c) Suit for 

WE ' ' ' ' . “ ' 

A 12 N 2 

(n) By representatives of deceased mortgagor bound by 
sale, for redemption — ‘Whether one for setting aside 
sale ... ... ... ... A 12 N 2 

(iii) Defence of invalid sale, whether barred even if suit to 

set aside sale was barred at the time . , ... A 12 N 3 

(iv) For Betting aside invalid sale of j'oint share and for 

possession — Limitation ... .. ... A 123 N 6 

(v) For setting aside sale by person who bas no authority 

to sell except under certain conditions — Limitation : A 10 N 13 

(vi) In respect of sale by Collector under Madras Estates 

Land Act, S. 118 — Limitation ... ... A 12 N 7 

(vii) In respect of sale for arrears of Government revenue 

or any demand recoverable as such 

(a) Limitation — Starting point ... A 12; A 12 N 10 

(b) Where sale is not binding on plaintiff — Limita- 

tion ... ... ... ... A 12 N 1 

(viii) In respect of sale in execution of decree of Civil Court 

(а) Limitation — Starting point ... A 12; A 12 N 10 

(б) Where sale is not binding on plaintiff — Limi- 

tation ... ... ... ... A 12 N 1 

(ix) In respect of sale in pursuance of certificate under 
Bengal Public Demands Recovery Act 
(a) Limitation ... ... ... A 12 N 7 
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Sale — Setting aside — Suit for — In respect of sale In pursuance of certificate 
under Bengal Public Demands Recovery Act— ( Con td.) 

(b) Plaintiff, whether must sue within Art. 12 to 

sot aside sale where it is a nullity A 12 N 7 

(x) In respect of sale in pursuance of decree or order of 
Collector or other revenue officer 

(а) Limitation ... ... _ 

(б) Where sale is not binding on plaintiff — Limi. 
tation 

(xi) In respect of sale of patni taluq sold for current 
arrears of rent 

(a) Limitation — -Starting point ... A 12; 

(h) Where sale is not binding on plaintiff — Limi- 
tation ... ... ... # 

(xii) In respect of sale under Rent Recovery Act Limi- 
tation ... 

(xiii) On ground of fraud — Limitation ... ... 

(xiv) On ground of pre-emption — Limitation — Starting 
point ... ■ ... ’ ’ ... ' ’ 

(xv) Test to find out whether suit is one for setting aside sale : 

(xvi) Where sale is a nullity — Limitation 
(d) Who can sot aside sale ... 

Suit for, by mortgagee 

(a) Articles 147 and 132 distinguished ... 

(b) Limitation— Starting point ... ... A 147; 

. Suit for possession — Rights under contract, ’if can be set up in 

defonce to suit when suit for specific performance is barred ... 

. Surplus sale proceeds 

(a) Share of — Suit for — Limitation 

(b) Suit for — By consignor for surplus sale proceeds of goods sold 

under Railways Act, S. 56 — Limitation 

Under Bengal Patni Regulation, S. 14 — Setting aside — Suit for — 

Limitation 

Under Bengal Tenancy Act, S. 173 — Setting aside — Application for 

— Limitation 

Under Madras Revenue Recovery Act — Setting aside — Suit for — 

Limitation 

Valid and binding as between parties to decree — ■ Whether can he 

set aside by third person ... ... ... ••• 

When becomes final, under Revenue Sale Law 

Seaman 

Wages of — Suit for — See under Wages — Seaman's wages. 

Second appeal 

Binding as to the time requisite for obtaining copies — Finding of 

fact — Whether can be questioned in second appeal 
Now plea as to limitation, it can bo raised 

Plea of prescriptive right with regard to easement — Whether can 

bo taken for the first time in second appeal 

Question of fact — Question whether money was paid for interest as 

such or for part paymont of principal cannot bo raised for the 
first time in second appeal 

Question of law — Question whether facts and circumstances con- 
stitute sufficient cause, if can bo raised in second appeal 


A 12 
A 12 N 1 

A 12 N 10 

A 12 N 1 

A12N7 
A 12 N 4 

A 12 N 10 
A 12 N 2 
A 12 N 8 
A12N1 

A N 1 
; A 147 N 4 

S3N15 

A 62 N 31 

A 62 N 31 

A 12 N 9 

A 166 N 10 

A 12 N 8 

A 12 N 1 
A 121 N 6 


S 12 N 33 

S3N17 
S 26 N 17 


S 20 N 33 
S6N 38 
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Secretary of State 

— — Impleading of Secretary of State unnecessarily under mistake of 
law or fact — Period of notice of suit, if can Joe deducted as against 
private individuals also defendants in suit ... ... S 15 N 20 

Prior suit against Traffic Manager of Railway Company instead of 

Secretary of State — Subsequent suit against Secretary of State 
— Whether against same parties for purposes of S. 14 ... S 14 N 16 

— S uit against — Exclusion under S. 13, if available ... ... S 13 N 4 

■ Suit by — Before Federal Court — Limitation ... A 149; A 149 N 2 

Security 

Depreciation of — Compensation for— Suit for — Limitation ... A 132 N 11 

— ■ Substituted secnnty 

(a) Suit against — For payment of mortgage money — Limitation: A 132 N 11 

(b) What is ... ... ... ... ... A 132 N 11 

Seduction 

Of daughter — Whether per se actionable ... ... ... A 26 N 1 

Of servant — Whether per se acttonablo ... ... A 26 N 1 

Service 

• Loss of — Compensation for — Suit for— In respect of loss of service 

occasioned by seduction of plaintiff’s servant or daughter — 

Limitation — Starting point ... ... A 26; A 26 N 1 

Set-ofF 

Acknowledgment of liability, if can be coupled with claim of set-off: S 19 N 45 

Limitation — Date with reference to which test is applied ... S 3 N 29 

When can be claimed ... ... ... ... S 3 N 29 

Settlement 

Father executing settlement deed giving properties to son and 

directing him to pay an amount to settlor’s daughters— Trust 

for specific purpose, if created in favour of daughters ... S 10 N 13 

Share 

.Distributive share — What is ... ... ... A 123 N 10 

In joint family property — Suit for — Seeunder Joint family property 

— Share in— Suit for. 

In partnership of ginning factory — Whether immovable property 

within Art. 141 ... _ ... ... ... A 141 N 11 

. Of moveable property — Suit for — Limitation ... ... A 120 N 11 

. Of property — Suit for — Suit for share of property of intestate — - 

See under Intestate. 

Of residue bequeathed by testator — See under Residue — Residue 

bequeathed by testator. 

. Suit for — Suit for possession of one half share of property purchased 

jointly by plaintiff and defendant and for accounts of profits — 

— Limitation ... ... ... ... A 89 N 2 

Undivided share in property sold — Whether admits of physical 

possession ... ... ... ... ... A 10 N 7 

■Shareholder 
Suit by 

(a) For dividend — Limitation ... ... ... A 62 N 7 

(b) For recovery of arrears of dividend — Limitation ... A 120 N 30 

■Shebait 

-Decree obtained against — Whether successors are bound by decree: A 95 N 7 

Lim. 190 
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Shebait — ( Contd.) 

Fraud of — Suit by successor in respect of — Limitation — Starting 

point ... ... ... ... ... A 95 N 13 

. Office of 

(a) Possession of — Suit for — Limitation ... ... A 120 N 2 

(b) Whether hereditary ... ... ... ... A 124 N 4 

Suit by — -For idol, or consecrated portrait and valuables belonging 

to it — Limitation . ... ... ... ... A 49 N 2 

. Suit by successor — For setting aside decree obtained by fraud 

against predecessor — Limitation applicable ... ... A 95 N 7 

Shrine . 

— —Offerings for — Money received as — Suit for — Against recipient 

on behalf of shrine — Limitation ... ... . ... A 62 N 29 

Signature 

-——Good and valid signature — Wbat is within Art. 64 ... ... A 64 N 10 

Sikh Gurdwaras Act .... 

S. 28 — Suit under— 5* 4, Limitation Act, applies ... ... S 29 .N 3 

Slander 

Compensation for — Suit for 

(a) English law — How far applicable in India ... ... A 25 N 1 

(b) Limitation — Starting point ... ... A 25; A 25 N 1 

—Meaning of ... ... ... ... ... A 25 N 1 

■ - -Slander per se, when actionable under English law ... A 25 N 1 

Solicitor 

- - Costs — Order of Court for taxation of solicitor’s costs against client 
— Whether bars institution of s'uit by solicitor against client for 
costs ... ... ... ... ... S 15N 6 

Money deposited with solicitor intending to vest ownership with 

him — Trust for specifio purpose, if created ... ... S 10 N 18 

Special or local law 

• Applicability of S. 12 to cases under ... ... ... S 1- N 5 

English Statute not in force in British India but which may have 

to be administered in particular casos — Whether special or local 

law ... ... ... ... ... S29N6 

“Expressly excluded,” in S. 29, sub-s. 2 — Meaning of ... S 29 N -4 

Law must-be in force m British India ... ... ... S29NO 

Letters Patent, if constitute special or local law ... ... 8 29NG 

• Limitation prescribed by — Exclusion of time under S. 12 — Whe- - 

titer available ... ... ... ... ... S 12 N .> 

Local law — Meaning of ... ... ... ... S 29 N -6 

Not prescribing period ol limitation for a particular application — ... 

S29N3 


1 


■ribed by 


S 29 N 3 


■ . ■ ■■ • >eding must 

. • . . ‘onco 

• T ■ . ; 1 prescribed 

within S. 19 ... * ... * ... * ... 

.Period prescribed by, different from poriod proscribed by Act — 

Effect of. ... ... ... ... 

Provision of period different from period prescribed by Sch. 1 of 

~ Act — Provisions of Limitation Act will not apply except to the 

extent expressly specified in S. 29 


S 29 N 3 

S19F IS 
S29 

S 29 It "3 
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Special or local law— (Cottld.) 

Provision of period of limitation for suit, appeal, or application — • 

Applicability of Ss 4, 9 to 18 and 22 of Act . . ... S 29 N 3 

Provisions of Limitation Act other than Sa. 4, 9 to 18 and 22, 

Limitation Act — Whether can be made applicable by express 

reference . . ... . . . . ... S 29 N 6 

Buies framed under Letters Patent by High Court — Whether 

special laws ... ... ... ... ... S 29 N 6 

Special law 

(a) Expression to be understood only in a relative sense S 29 N 6 

(b) Meaning of .. ... ... ... S 29 N 6 

Special provision of, under Bengal Tenancy Act, C. P. Tenancy Act 

and Madras Estates Act — * Whether overrides the provisions of 
Limitation Act for suit for compensation for breach of registered 
contract ... ... ... ... ... A 116 N 8 

Waiver of question of limitation under — Whether permissible ... S 29 N 3 

Specific performance 

Of contract ' - ■/’ 

(a) Suit to enforce 

(0 Illustrative cases ... . . ... A 113 N 2 

(n) Limitation . . ... ... ... A 113 

(b) What is .. ... ... ... ... A 113 N 2 

Suit for specific performance of award — Limitation — Cases governed 

by residuary Art. 120 ... ... ... ... A 120 N 42 

Suit for specific performance of contract to sell — Necessary parties S 22 N 24a 

Specific Relief Act 
S. 9 — Suit under 

(a) By Government — Limitation ... ... ... A 149 N 2 

(b) Landlord, whether can bring such suit when his tenant is 

dispossessed ... ... ... ... A 3 N $ 

(c) Limitation ... ... ... ... A 3; A 3 N 2 

(d) On title — Failure to prove title — Decree, whether can be 

given subsequently under Specific Relief Act, S. 9 ... A3N6 

(e) Partial dispossession, whether entitles plaintiff to bring such 

suit ... ... ... ... ... A 3 N 3 

(f) Remedy under Specific Relief Act, when available ... A 3 N 3 

(g) Whether maintainable where defendant is maintained in pos. 

session by order under S. 145, Criminal P. C. ... A 3 N 7 

Sections 10 and 11 — Suit under — Limitation ... ... A 49 N 4 

Section 42 — Provisions of ... ... ... ... A 125 N 2 

Statute of Westminster 

Effect of, on law of easements in England ... ... S 26 N 3 

Street 

Meaning of ... ... ... ... ... A 14G-A N 4 

Possession of — Suit for — By local authority — See under Local 

authority. 

Submerged land 

Presumption is that owner is in possession ... A 142 A 144 N 15 

Re-formed — Suit for possession 

(a) By true owner — Burden of proof ... ... A 142 A 144 N 70 

(b) Cases where flooding seasonal and cases where submergence 

lasting several years — Difference ... A 142 A 144 N 70 
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Submerged land— Re-formed, suit for possession— (Conti.) 

(c) Lands under water for few days every year without inter- 

fering with their use — Presumption of constructive posses- 
sion in true owner, whether arises ... A 142 & 144 N 70 

(d) Person acquiring title by adverse possession to land re-formed 

— Land again submerged and again re-formed — Title will be 

that of person acquiring title by adverse possession : A 142 & 144 N 70 

(e) Plaintiff must prove ownership before submersion : A 142 & 144 N 87 

(f) Be-formed land capable of being identified — Owner is entitled 

to it ... ... _ ... ... A 142 <fc 144 N 70 

(g) True owner not in possession before submersion but having 

subsisting title— Constructive possession during submersion 

is in true owner ... ... ... A 142 <fc 144 N 70 

(h) Wrongdoer in possession before submersion — Suit for posses- 

sion by true owner w ithin 12 years of re-formation — True 
owner can recover possession ... ... A 142 A- 144 N 70 

Subrogation— See under Mortgage. 

Substitution or addition of new parties 

— — Added party constructively party to suit — S. 22, if applies ... S 22 N 5 
. — Addition made by Appellate Court in appeal from order of lower 
Court refusing to make the addition — Addition, when to be 
deemed to be effected ... ... ... S 22 N fi 

Addition of necessary party after period of limitation — Whether 

entails dismissal of suit .. ... ... ... S23N5 

Addition of new defendant— Suit barred against him on such addi- 

tion — Suit must be dismissed as against him ... ... S 23 N 5 

Addition of new ground of right or liability — Illustrations ... S 22 N 6 

—.Addition of party after period of limitation — Whether affects the 

suit against other defendants already on record ... ... S 22 N 5 

Addition of party whose name has been struck off 

(a) Names struck out by bona fide mistake — Restoration of 

names will relate back to original date ... ... S 22 N 6 

(b) Suit against sons for compensation for tort of their deceased 

father — Names of sons struck off from plaint and adminis- 
trator impleaded — Sons again impleaded by subsequent 
order — S. 22, if applies ... ... ... S 23 N 6 

, (c) Whether amounts to addition of new party within S. 22 ... S 22 N 6 

Addition of persons already represented in suit — Whether amounts 

to addition of now parties ... ... ... S 22 N 6 

Addition or alteration on gronnd of right or liability 

(a) Claim originally made as being entitled through father — 

Amendment of plaint by making claim as being entitled 

through uncle — S. 22, if applies ... ... ... S 22 N ° 

(b) Defendants originally impleaded as members of joint family 

sought to be made liable in tbo alternative as partners — 

Whether amounts to addition or substitution of now . 

parties ... ... ... ... ... S23N6 

(e) Party impleaded as trustee sought to bo made liable person- _ __ e 

ally — S. 22, it applies ... ... ... S 22 * 6 

(d) Person claiming in one’s own right seeking to amend plaint , 

by claiming as legal representative— S. 22, if applies ... 6 — i N o 

(o) Son originally im plead ed as heir of father subsequently 
sought to bo placed on record as executor under father’s 
will — S. 22, if applies 


S 23 N 6 
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Substitution or addition of new parties— Addition or alteration on ground of 
right or liability — (Contd.) 

(f) Suit in personal capacity 

(i) Amendment of description of plaintiff as managing 

director of a company — S. 22, if applies ... S 22 N 6 

(ii) Description of plaintiff amended as administrator of 

estate — S 22, if applies ... ... ... S 22 N 6 

(g) Suit on promissory note signed by defendant on his own 

behalf and as guardian of minor — Belief against property of 
minor in defendant's hands — Amendment askmg for per- 
sonal relief against the defendant — S. 22, if applies ... S 22 N 6 

After institution of suit — Suit will be, as regards him, deemed to 

be instituted when he was made party ... ... S 22 

Amendment only altering or adding to ground or basis of right or 

liability of parties already on record — No change m persona of 
parties— -Whether amounts to addition of new parties ... S 22 N G 

—Appellate Court adding a person as party to appeal who was not 

party in the suit— S. 22, if applies to such addition ... S 22 N 4 

Assignment or devolution 

(a) Assignee from successful claimant under O. 21 E. 58, Civil 

P. C., taking the transfer before suit by defeated decree- 

holder — Whether assignee during pendency of suit ... S 22 N 28 

(b) Assignment must bo from a person already a party to suit : S 22 N 28 

(c) Meaning of ... ... ... ... S 22 N 28 

— Benamidar impleaded in time — Beal owner impleaded after limi- 
tation — Benamidar acting as real owner and benarai relationship 

known only subsequently — S. 22, if applies ... ... S 22 N G 

Change or devolution of interest in pending suit — Whether a case 

of addition or substitution of party within S 22 ... ... S 22 N 7 

Constructive party — Suit by manager of joint Hindu family for 

rent due in respoct of family property — Subsequent addition of 

members of family — Whether addition of new party within S. 22: S 22 N 5 

Court of its own motion ordering addition of party — S. 22, if 

applies ... ... ... ... ... S 22 N 5 

“Deemed to have been instituted” in S. 22 — Meaning of ... S 22 N 14 

Discretion of Court in rejecting application for addition or substi- 
tution of assignees on ground of laches — Whether interfered with 
by S. 22, sub-s. 2 ... - ... ... ... S 22 N 27 

. Pinal order impleading person as party made on levision or appeal 

— Addition, when takes effect ... ... ... S 22 N 2G 

Firm 

(a) Disclosure of partners' names in suit relating to firm — Omis- 

sion of a partner's namo from such declaration — Fresh 
declaration after expiry of limitation — Such partner, if 
newly added party within S. 22 ... ... ... S 22 N 19 

(b) Partnership reconstituted — Suit by it in respect of contract 

with old firm — Substitution of old firm after limitation — 

Whether substitution of a new party ... ... S22N18 

(c) Suit by one partner for dissolution of partnership or for 

accounts— One or more of other partners or one or more of 
legal representatives of deceased partner not impleaded 
within time — Whole suit, if must fail ... ... S 22 N 19 


v 
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Substitution or addition of new parties— (Contd.) ■ . 

Fresh parties merely added for safeguarding rights subsisting as 

* • *' ** " ' ' " ‘ the same interest 

jO of institution of. 

. 9ration of general 

jirovisions of Limitation Act ... ... S 22 N 13 

_Joint promisees — Suit by one only of such promisees — Other pro- 

miseos not made parties — Suit to be dismissed ... ... S 23 N 17 

—Minor — Circumstances under which addition of minor in appeal 

will bo addition of now party ... ... ... S 22 N 8 

Misdescription 

(a) Amendment by giving correct description is not addition of 

new party — Illustrations ... . . ... S 22 N 10 

(b) Company in liquidation sued as official liquidator of the com- 

pany instead of the company in liquidation — * Amendment 
by giving correct description, whether amounts to addition 

of now party ... ... ... ... S 22 N 10 

(c) Defendant sued in bis individual capacity — Plaintiff denying 

title of the idol whose shebait he was — Addition of idol as 

party defendant — Whether addition of a now party . . S 22 N 10 

(d) Omission of name of temple in cause title — Amendment by 

giving correct description — Whether addition of new party S 22 N 10 

(0) Person intended to be impleaded not as a matter of fact 

impleaded — Omission to implead due to bona fide mistake 
— Whether a case of misdescription ... ... S 22 N 10 

(1) Plaintiff in suit by District Board described as “Chairman of 

District Board” instead of “District Board” — Amendment 

by giving correct description is not addition of new party ... S 22 N 10 

(g) Plaintiff suing on behalf of idol describing himsolf as shebait 

in body of plaint — • Omission to describe himself as shobait 
in cause title — Amendment by giving correct description — 

Whether addition of a new party... ... ... S 22 N 10 

(h) Plaintiff’s company already on record — Person suing on his 

behalf not making it clear in what capacity ho sued — 

Amondmont by giving correct description — Whether 
amounts to addition of new party... ... ... S 22 N 10 

(0 Suit against foreign firms which had been dissolved to 
plaintiff's knowledge — Impleading of partners m British 
India alter limitation on finding suit not maintainable 
against foreign firms — Whether a case of misdescription S 22 N 10 

(j) Suit against Municipal Committee — Committee by mistake 

made to be represented by its Secretary instead of President 
— Amendment by giving correct description — Whether 
amounts to addition of new party... ... ... S 22 n 10 

(k) Suit against Railway Company — Defendant described as 

Agent of Railway company instead of Railway company — 

Amendment by giving correct description — Whether 
amounts to addition of new party ... ... S 22 N ID 

(1) Suit for dissolution of partnership and for accounts — Defen- 
dant described os firm by bona fide mistake — Amendment 
by giving correct description — Whothor addition of now 
party ... ... ... ... ... S 22 N 10 

(in) What amounts to ... ... ... ... S 22 N 10 
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Substitution or addition of new parties— (Contd.) 

Mortgage suit 

(a) Failure to implead all persons interested m equity ol redemption 

(l) Addition of such persons after limitation has expired 

against thorn — -Whether necessitates dismissal of suit : S 22 N 17 
(li) Suit, if a duly constituted one ... . . S 22 N 17 

(b) Joinder of parties in — Principles governing . . ... S 22 N 17 

(c) Mortgagee right vested in several persons jointly 

(0 One of them alone cannot enforce mortgage without 

impleading others as parties ... ... S 22 N 17 

(u) Suit by one without impleading others — Addition of 

others after limitation — Whole suit must be dismissed : S 22 N 17 

(d) Parties on record representing in law absent persons inter- 

ested in mortgage right or equity of redemption — Subse- 
quent addition of such persons — "Whether amounts to 
addition of new parties ... ... . . S 22 N 17 

Necessary parties 

(a) Agreement to sell property to a certain person — Subsequent 

sale to third party having notice of prior agreement — Suit 
for specific performance by former — Latter impleaded more 
than three years after breach of contract — Suit, if barred... S 22 N 24a 

(b) Firm — Intention to implead firm clear — Misdescription in 

cause title is immaterial ... ... ... S 22 N 18 

(c) In suits relating to firms ... ... ... S 22 N 18 

(d) Necessary party not added in time — Suit must be dismissed 

in its entirety ... ... ... ... S 22 N 15 

(e) Single individual trading under the name and style of a firm 

— Suit with firm name and not individual as party — Death 
of individual before suit — Suit 13 a nullity ... ... S 22 N 18 

r (f) Suit for ejectment of sub-tenant’s sub-tenant — Former not 

impleaded in time — Whole suit, if fails ... ... S 22 N 22 

(g) Suit in the name of firm by one of its members as its agent — 

Other partners made co-plaintiffs after limitation — Whether 

amounts to addition of new parties ... ... S 22 N 18 

(h) Suit by landlord against sub-tenant of tenant for ejectment 

without impleading tenant — Tenant made party after period 
of limitation — Whole suit, if becomes barred ... ... S 22 N 5 

(i) Suit by one of several joint promisees without impleading 

other joint promisees — Such joint promisees added after 
limitation — Whole suit, if becomes barred ... ... S 22 N 5 

(j) Suit by one of two heirs of a deceased Mohamedan to recover 

debt duo to estate — Other heir added after period of limi- 
tation — Whole suit, if becomes barred ... ... S 22 N 5 


(l) Suit to recover debt due to joint promisees — One or more of 
them impleaded after limitation — Wholo suit must fail ... 

Necessary party — Who is 

Now party 

(a) Daughter claiming under will suing to recover properties 


S 22 N 5 

S 22 N 23 
S 22 N 1C 


S22NG 
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Substitution or addition of new parties— New party — (Contd.) 

(b) Debutter estate made party but not properly represented — 

Amendment adding proper representative — Whether addi- 
tion of new party ... ... ... ... S22N6 

(e) Erroneous supposition by bona fide mistake that plaintiff 
should be represented in a particular way — Plaintiff subse- 
quently permitted to rectify mistake and appear personally 
— Whether amounts to addition of new party ... S 22 N 6 

(d) Estate or person not properly represented in suit — Addition 

of proper representative — Effect of ... ... S 22 N 6 

(e) Major by bona fide mistake impleaded as minor plaintiff — 

Institution of suit by bis parent as next friend — Amend, 
ment after limitation to recognize him as major — Whether 
amounts to addition of new party... ... ... S 22 N 8 

(f) Minor neither party plaintiff nor party defendant — Addition 

of minor after limitation will be addition of a new party ... S 22 N 8 

(g) Minor suing as major by bona fide mistake 

(l) Application for amendment of mistake made beyond 

time— Whether can be allowed ... ... S 22 N 8 

Gi) Minor attaining majority — Whether can be allowed to 

continue suit ... ... ... ... S 22 N 8 

(b) Minor wrongly described as major and impleaded in suit— 

Subsequent discovery of mistake and guardian appointed for 

him— Minor, if a new party within S. 22 ... ... S 22 N 8 

(i) Suit for recovery of money duo on mortgage by widow of 

mortgagee as administratrix of estate of mortgagee for bene- 
fit of his sons — Subsequent discovery that period of her 
appointment as administratrix had expired before suit — 

Prayer that sons should be added as plaintiffs— Addition, if 

of new parties ... ... ... ... S 22 N \> 

(j) Suit on promissory note impleading widow of executant as 

legal representative — Subsequent discovery that son and 
not widow wa9 legal representative — Impleading of son — If 
addition of new party ... ... ... S 22 N 6 

New plaintiff substituted for plaintiff already on record after expiry 

of limitation for suit — Suit must bo dismissed ... . . S 22 N o 

New relief claimed by party 

(a) New party allowed to put forward new facts on which to 

rest the case — Such amendment, if within S. 22 ... S 22 N 9 

(b) Party on record allowed to sot up new facts or new cause of 

action — Whether amounts to adding a new party ... S 22 N 9 

Non-joinder 

(a) Of necessary parties 

(0 Defendant's failure to object to — Decree in favour of ^ 

plaintiff, if can bo passed ... ... ... S 22 N 

(u) Objection as to — Objection raisod at late stage — Effect . „„ 

of... ... ... ... ... S 22 N 25 

(b) Of proper and of necessary parties — Failure to object to, at 

proper stage — Distinction as to effect • ... ... S 22 N -5 

(c) Of proper but not necessary parties — Objection raised at 

late stage— Effect of ... ... ... ... S 22 N 2o 

Object of S. 22 ... ... ... ... ... S22N2 

—Original party having no right to sue — Addition of person having 
such right — Whether amounts to addition of now party 


S22N6 
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Substitution or addition of new parties— (Contd.) 

- — P arties in representative character 

(a) Manager o! joint Hindu family, party to suit— Addition! of 

other members — Whether amoants to addition of new par- 
ties within S. 22 . . . . ... S 22 N 11 

(b) Person already properly represented on record by another — 

Subsequent addition of name in plaint is not addition of 

new party . . . . . . ... S 22 N 10 1 

(c) Person who had not obtained letters of administration neces- 

sary to sue in representative character instituting suit — 

Impleading of person with such letters after limitation — 

Suit, if barred . .. ... ... S 22 N 11 

(d) Representation should be valid and perfected at the time of 

suit, to fall within S. 22 . . ... S 22 N 11 

(e) Suit by member of joint family and not by manager — Addi- 

tion of other members amounts to addition of new parties • S 22 N 11 

(f) Suit by promisee against one of legal representatives of the 

executant for decree against assets of executant in his bands 
—Such defendant in possession only of a portion of such 
assets — Persons in possession of other portions of assets im- 
pleaded after period of limitation — Suit as against such per- 
sons, if barred .. . ... ... S 22 N 11 

(g) Suit by trustee orshebait of idol suing as executor or adminis- 

trator of estate — Joinder of beneficiaries — Whether amounts 

to addition of new parties ... ... ... S 22 N 11 

Party once discharged and subsequently reinstated — Whether party 

only from date of reinstatement ... ... ... S 22 N 5 

Person added as party on application made for the purpose — Addi- 

tion, when takes effect ... . . ... S 22 N 5, S 22 N 2ff 

Person intended to be sued described correctly — Plaintiff finding 

subsequently that such person was not liable to answer his claim 
— Whether a case of misdescription .. ... ... S 22 N 10 

Persons whose right to sue or be sued ha3 already become barred — 

Whether can be added or substituted as parties to an action ... S 22 N 1? 

Plaintiff not entitled to relief against newly added defendant and 

not claiming any — Relief claimed against existmg defendants 
capable of being granted independently — Addition of now parties 
after limitation — Whether affects suit as against existing defen- 
dants ... ... .. ... ... S 22 N 15 

Pre-emption suit — All vendees not made parties in time — Whole 

suit, when fails... ... ... ... ... S 22 N 20 

Proceedings against newly added defendants — When can be deemed 

to have begun ... ... ... ... . ... S 22 N 2C 

— — Proper but not necessary party added after limitation — Suit as 

against other defendants, if becomes barred ... ... S 22 N 5 

. Proper party 

(a) It is not necessary that any relief should be asked against 

him ... ... ... ... ... S 22 NIC 

(b) Newly added party not necessary party but only proper party 

— Limitation, if can be claimed m respect of entire suit ... S 22 N 15 

(c) Newly added party only proper party — Question of limitation, 

if arises as regards him ... ... ... S 22 N 15 

(<i) Object of adding proper parties ... ... ... S 22 N 1C 
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Substitution or addition of new parties— Proper party— (Co ntd .) 
(o) Suit by manager of joint Hindu family for rent due in respect 
of family property — A member of the family added as co- 
plaintiff after period of limitation — Addition, if of new party 
within S. 22 
(f) Who is 

Provisions as to 


. 1. 68, Provincial Insol- 

vency Act 

-Provisions of S. 22, if apply to cases in which the action was origi- 
nally constituted properly as to parties ... 

-Question of limitation to be considered after addition or substitu. 
tion of parties ... ... ... ... ... 

—Questions as to effect of addition or substitution on the whole suit 
to bo decided with reference to nature and frame of suit and law 
of parties relating theroto ... ... ... ... 

— S. 22 refers only to parties subsequently added ... 

-Substitution of person in whom interests of a party devolve or to 
whom they are assigned during suit — Whether amounts to addi- 
tion or substitution of new party within S. 22 

—Substitution only to correct misdescription — Whether amounts to 
addition or substitution of now party ... 

—Substitution or addition owing to assignment or devolution of any 
intorest during suit or to transposition of parties — Effect of 

—Suit as against newly added defendant — When to be deemed to 
havo been instituted ... ... ... 

—Suit by benamidar — Imploading of real owner aftor limitation — 
Suit, if becomes infructuous... 

—Suit by executor for recovery of possession of lands belonging to 
tho deceased — Beneficiaries under will substituted for oxecutor 
after limitation — Suit, if barred by S. 22 

— Suit by insolvent in his own name — Impleading of Official As. 
signeo after limitation as plaintiff — ’ * ’*■ ‘ 

— Suit by or against clubs — Club suet 

names of members after time — W! ■ 

now parties 

— Suit for redemption impleading only some of tho mortgagees — 
Addition of other mortgagees after limitation — Whole suit to bo 
dismissed ... 

— Suit not as manager of joint Hindu family — Addition of other 
rnombers — Whother amounts to addition of new parties within 
Section 22 

- — .Suit or nppeal by or against dead person 

i”'" * ' ’ . * ' . ’ ■ . idont after 


Kindont a3 
’i""* ~an bo amondod by 


(c) V 

(d) I 


Xiarues — 1.11 ect of 


i somo capacity — 
1 porsons as logal 


S22N5 
S 22 N 16 

S22N3 

S22N3 

S 22 N 4a 

S22N2 

S 22 N 13 

S 22 N 15 
S 22 N 15 

S 22 N 27 
S22N6 
S 22 
S22N5 
S22N6 

S22N5 
S 22 N 6 

S 22 N 21 

S 22 N 17 

S 22 N 11 

S 22 N 12 
S 22 N 12 
S 22 N 12 

S 22 N 12 


representatives of the deceased ... 
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Substitution or addition of new parties— Suit or appeal by or against dead 
person — (ContdJ 

(e) Legal representatives necessary parties to suit — Their addi- 

tion after period of limitation — Whether will entail dismis- 
sal of whole smt . . . . ... ... S 22 N 12 

(f) Legal representatives proper but not necessary parties — Suit 

:■ ! • 1 ' " 1 r ! • ’ ... S 22 N 12 


1 ■ • i ' 1 ■ nd 

suit proceeded with ■ ... .. ... S 22 N 12 

(h) Whether can be amended by bringing legal representatives of 

such deceased person on record ... ... ... S 22 N 12 

Transferee during suit acquiring interest in subject-matter of suit 

m conflict with rights of plaintiff — Whether can plead limitation 
on the ground that smt should be deemed to have been instituted 
against him only on date be was impleaded ... ... S 22 N 27 

Transposition of parties 

(a) Court has discretion to refuse to allow transposition where 

by doing so a valuable right of the defendant would be 

affected ... ... ... ... ... S 22 N 29 

(b) Date of suit is date of its institution as regards party trans- 

posed ... . ■ . ... ... S 22 N 29 

(c) Defendant transposed as plaintiff, whether a new plaintiff ... § 22 13 29 

(d) Plaint claim enhanced by transposition — Whether ground 

against operation of S. 22, sub-s. 2 ... ... S 22 N 29 

(e) Promissory note in name of benamidar — Suit by beneficial 

owner on note making benamidar a defendant — Benamidar, 

if can be allowed to be transposed as plaintiff ... S 22 N 29 

(f) Question of limitation, if arises in a case of transposition ... S 22 N 29 

(g) Rule as to 

(i) If subject to any qualifications ... ... S 22 N 29 

(li) Whether can be availed of only where plaintiff and 

defendant to be transposed have joint cause of action • S 22 N 29 
(ill) Whether extends to case of transposition of defendant 
or the only rightful plaintiff when original plaintiff 
has no right to sue at all ... ... ... S 22 N 29 

(h) Section 22, if applies . ... ... ... S 22 N 5 

(l) Suit by assignee from Official Receiver of claims to damages 

m favour of insolvent — Objection that claims not being 
assignable plaintiff had no right to sue — Official Receiver, 
pro forma defendant, if can be transposed as rightful plain, 
tiff after limitation . . ... ... ... S_22 N 29 

(j) Suit by eight annas sharer for his share of rent making other 

sharer a defendant— Transposition of latter as plaintiff — 

His share of rent also, if can be claimed in Buit ... S 22 N 29 

(k) Transposition of person from category of defendant to that of 

plaintiff — Transposition having effect of bringing on record 
new plaintiff with causa of action and relief entirely dif- 
ferent from that in original plaint — Whether saved by 
S. 22, sub.s. 2 ... . ... ... S 22 N 29 

(1) Value of suit exceeding jurisdiction of Court on transposition 

— Court should return plaint to be presented to proper Court : S 22 N 29 

(m) Whether amounts to addition or substitution of parties ... S 22 N 7 
“When bo was so made a party" in S. 22 — Meaning of ... S 22 N 26 
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Succession Act 

Appeal under, to High Court — Limitation ... ... A 156 N 3 

Sections 295, 29G — Proceedings under — Whether suits ... S 2 Cl 10 N 1 

Sections 360 or 361 — Suit under, to compel refund of legacy or 

distributed assets — Limitation ... ... A 43, A 43 N 2 

Successive wrongs 

—Fact that party has not availed himself of earlier cause of action, 

whether prevents him from availing himself of a later one ... S 23 N 20 

-Meaning of ... ... ... . ... ... S 23 N 20 

— — Person appropriating for himself without any right daily surplus 
income from offerings made to temple — Suit by shebait, ten years 
after he had begun to do so, for declaration that plaintiff was 
entitled to the income — Fresh actionable wrong, if committed on 
each occasion income was received and wrongfully appropriated : S 23 N 20 

Plaintiff’s suit for perpetual injunction restraining defendant from 

discharging rain water on the roof of plaintiff’s shop through a 
parnala — Plaintiff, if gets fresh cause of action on each occasion 
defendant so discharges rain water ... ... ... S 23 N 20 

Suit 

By insolvent — Dismissal of — Provision for ... ... A 172 N 2 

■ ■ Claims in, independent and capable of being split up — Must bo 

regarded a3 a separate suit as regards each claim ... ... S 2 Cl 10 N 1 

Conversion of, into execution application — Limitation, how com. 

puted ... ... ... ... ... - S 3 N 33a- 

Declaratory suit 

(a) Adjudication by civil Court deciding against defendant — Sub- 

sequent denial of plaintiff’s title, whether gives fresh cause 

of action ... ... ... ... ... A 120 N 31 

(b) By adopted son to impeach alienation by adoptive mother 

before adoption — Suit, whether one for declaration ... A 125 N 3 

(c) By creditor of ancestor or testator against alienee from 

devisee or heir for declaration that alienation is void and 

for consequential relief — Limitation ... ... A 120 N 44 

(d) By donor to declare gift invalid — Limitation ... ... A 120 N 31 

(e) By junior member of Malabar tarwad for declaration that 

alienation by Karnavan is not binding on torwad — Limi- 

tation — Starting point ... ... ... A 120 N 36 

(0 By landlord against tenant after order of Eevenuo Court can- 
celling notice of ejectment — Limitation — Starting point ... A 120 N 31 

(g) By reversioner : See under Reversioner 

A 120 N 31 


arc — Limitation ... ... ... ••• A 120 N 31 

(j) For declaration brought after testator’s death that mutation 

in favour of defendant is wrong and does not affect rights 
of plaintiff — Limitation — Whether Limitation Act, Art. 120 
or Punjab Limitation (Custom) Act, Art. 1, applies ... A 120 N 31 

(k) For declaration of heirship to a Hindu — Limitation— Start- 

ing point... ... ... ... - A 120 N 31 

(l) For declaration of plaintiff’s right to office and for possession . ,, , 

— Limitation ... ... ... — A 1~J ^ 
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Sait— Declaratory suit — (Contd.) 

(m) For declaration of plaintiff’s right to receive yeomtah allow- 

ance — Limitation 

(n) For declaration of plaintiff’s title to office and for recovery 

of emoluments thereof — Limitation 

(o) For declaration of proprietary rights in land under 0. P. 

Land Revenue Act, S. 88 — Limitation 

(p) For declaration of right as to property attached under Crimi- 

nal P. C. — Limitation — Starting point 

(q) For declaration of right to graze cattle over certain lands — 

Burden of proof 

(r) For declaration of right to immovable property — Suit by 

Hindu or Mahomedan who is entitled to possession on death 
of limited owner — -When maintainable — Limitation 

(s) For declaration of right to pint family property — Maintain- 

ability . ■ 

(t) For declaration of title, plaintiff being in possession of land 

regarding which declaration is required — Limitation, statute 
of, whether does not apply 
{u) For declaration of title to property 

(v) For declaration on ground of pre-decree compromise that 

decree-holder is barred from executing decree — Limitation : 

(w) For declaration that alleged will is forgery— Limitation ... 

(x) For declaration that allotment by Collector under Bengal 

Estates Partition Act is not legally valid — Limitation 

(y) For declaration that decree is not binding on plaintiff — 

Limitation — Starting point 

(z) For declaration that defendant has fraudulently procured 

entry of his name in revenue records and that plaintiff 
alone is entitled to succeed to property — Limitation 
(z 1 ) For declaration that execution 6ale in contravention of Ben- 
gal Tenancy Act, S. 158, is illegal and inoperative — 
Limitation 

(z*) For declaration that Government has no right to collect 
water cess — Limitation — Starting point ... ... 

{z*) For declaration that mortgage oxecuted by trustee of temple 
proport y is fraudulent and not binding on temple — Limi- 
tation 

{z 4 ) For declaration that plaintiff is entitled to office — Limi- 
tation ... ... ... . ... 

{z 5 ) For declaration that property in possession of father is 
partible after his death — Limitation 
{z 6 ) For declaration that property is not liable to attachment — 
Limitation 

{z 7 ) For declaration that sale by trustee is invalid — Suit, whether 
one for possession within Art. 134 
{z 9 ) For declaration that sale is fraudulent — Limitation ... 

(z 8 ) For setting aside will — Limitation 
(z’°) Limitation 

(l) For suit not governed by Articles 11, 11- A, 92, 93, 
118,119,125 ... 

(ii) Starting point ... 


A 120 N 39 
A 124 N 5 
A 120 N 31 
A 120 N 11 
A 120 N 31 

A 141 N 3 
A 127 N 13 

A 120 N 31 
A 120 N 31 

A 120 N 31 
A 120 N 20 

A 120 N 31 

A 120 N 22 

A 120 N 23 

A 120 N 31 
A 120 N 31 

A 120 N 23 
A 124 N 5 
A 120 N 31 
A 120 N 31 

A 134 N 3 
A 120 N 31 
A 120 N 31 

A 120 N 31 
A 120 N 31 
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Succession Act 

. Appeal under, to High Court — Limitation 

Sections 295, 296 — Proceedings tinder — Whether suits 

Sections 360 or 3C1 — Suit under, to compel refund of legacy or 

distributed assets — Limitation ... ... A 

Successive wrongs 

■ — Fact that party has not availed himself of earlier cause of action, 
whether prevents him from availing himself of a later one 
Meaning of 

— —Person appropriating for himself without any right daily surplus 
income from offerings made to temple — Suit by shebait, ten years 
after he had begun to do so, for declaration that plaintiff was 
entitled to the income — Fresh actionable wrong, if committed on 
each occasion income was received and wrongfully appropriated : 

Plaintiff’s suit for perpetual injunction restraining defendant from 

discharging ram water on the roof of plaintiff’s shop through a 
parnala — Plaintiff, if gets fresh cause of action on each occasion 
defendant so discharges rain water 

Suit 

By insolvent — Dismissal of — Provision for ... ... 

Claims in, independent and capable of being split up— Must bo 

regarded as a separate suit as regards each claim ... 

Conversion of, into execution application — Limitation, how com. 

puted ... ... ... ... ... 

Declaratory suit 

(a) Adjudication by civil Court deciding against defendant — Sub. 

sequent denial of plaintiff’s title, whether gives fresh cause 
of action ... 

(b) By adopted son to impeach alienation by adoptive mother 

before adoption — Suit, whether one for declaration 

(c) By creditor of ancestor or testator against alienee from 

devisee or heir for declaration that alienation is void and 
for consequential relief — Limitation . . 

(d) By donor to declare gift invalid — Limitation ... 

(e) By junior member of Malabar tarwad for declaration that 

alienation by Karnavan is not binding on tarwad — Limi- 
tation — Starting point ... ... »»• 

(f) By landlord against tenant after order of Revenue Court can- 

celling notice of ejectment — Limitation — Starting point ... 

(g) By reversioner : See under Reversioner 

(h) Denial by defendant of plaintiff’s right — What is, competent 

to start time running — Illustrative cases 

(i) For ascertaining what the titles of parties over lands in mahal 

are— Limitation ... ... ... ••• 

(j) For declaration brought after testator’s death that mutation 

in favour of defendant is wrong and does not affect rights 
of plaintiff— Limitation — Whether Limitation Act, Art, 120 
or Punjab Limitation (Custom) Act, Art, 1, applies 

(k) For declaration of heirship to a Hindu — Limitation — Start- 

ing point... 

(l) For declaration of plaintiff’s right to office and for possession 

— Limitation ... ... ... ••• 


A 156 N 3 
S 2 CUO N I 

43; A 43 N 2 

S 23 N 20 
S 23 N 20 

S 23 N 20 

S 23 N 20 
A 172 N 2 
S3 Cl 10 N 1 
•S 3 N 33a 

A 120 N 31 
A 125 N 3 

A 120 N 44 
A 120 N 31 

A 120 N 36 
A 120 N 31 

A 120 N 31 
A 120 N 31 

A 120 N 31 
A 120 N 31 
A 124 N 5 



General Index 


3037 


Suit— Declaratory suit— (Gontd.) 

(m) For declaration of plaintiff’s right to receive yeotniah allow. 

ance — Limitation . . . , ... ... A 120 N 39 

(n) For declaration of plaintiff’s title to office and for recovery 

of emoluments thereof — Limitation ... ... A 124 N 5 

(o) For declaration of proprietary rights in land under 0. P. 

Land Revenue Act, S 88 — Limitation ... ... A 120 N 31 

(p) For declaration of right as to property attached under Crimi- 

nal P. C. — Limitation — Starting point .. ... A 120 N 11 

(q) For declaration of right to graze cattle over certain lands — 

Burden of proof . . . . . . . A 120 N 31 

(r) For declaration of right to immovable property — Suit by 

Hindu or Mahomedan who is entitled to possession on death 

of limited owner — When maintainable — Limitation ... A 141 N 3 

(s) For declaration of right to joint family property — Maintain- 

ability .. . ..... ... A 127 N 13 

(t) For declaration of title, plaintiff being in possession of land 

regarding which declaration is required — Limitation, statute 
of, whether does not apply .. ... ... A 120 N 31 

{n) For declaration of title to property ... ... A 120 N 31 

(v) For declaration on ground of pre-decree compromise that 

decree-holder is barred from executing decree — Limitation : A 120 N 31 

(w) For declaration that alleged will is forgery — Limitation ... A 120 N 20 

(x) For declaration that allotment by Collector under Bengal 

Estates Partition Act is not legally valid — Limitation ... A 120 N 31 

fy) For declaration that decree is not binding on plaintiff — 

Limitation — Starting point ... . . ... A 120 N 22 

(z) For declaration that defendant has fraudulently procured 
entry of his name m revenue records and that plaintiff 
alone is entitled to succeed to property — Limitation . . A 120 N 23 

<z') For declaration that execution sale m contravention of Ben- 
gal Tenancy Act, S. 158, is illegal and inoperative — 

Limitation ... ... ... ... A 120 N 31 

<z l ) For declaration that Government has no right to collect 

water cess — Limitation — Starting point ... ... A 120 N 31 

<z s ) For declaration that mortgage executed by trustee of temple 
property is fraudulent and not binding on temple — Limi. 
tation .. ... . . ... ... A 120 N 23 

<z 4 ) For declaration that plaintiff is entitled to office — Limi- 
tation . . ... ... ... ... A 124 N 5 

{z 5 ) For declaration that property in possession of father is 

partible after his death — Limitation ... ... A 120 N 31 

i(z 8 ) For declaration that property is not liable to attachment — 

Limitation ... ... ... ... A 120 N 31 

<z 7 ) For declaration that sale by trustee is invalid — Suit, whether 

one for possession within Art. 134 ... ... A 134 N 3 

(z 8 ) For declaration that sale is fraudulent — Limitation ... A 120 N 31 

(z 8 ) For setting aside will — Limitation ... ... A 120 N 31 

<z u ) Limitation 

(0 For suit not governed by Articles 11, 11. A, 92, 93, 

118, 119, 125 ... ... ... ... A 120 N 31 

(ii) Starting point ... ... ... A 120 N 31 
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Sait-Declaratory suit — ( Contd .) 

(z 11 ) Plaintiff holding occupancy land — Application by plaintiff 
to Collector under Bombay Land Revenue Code, S. 63, for 
grant of occupancy of the land on ground that land is allu- 
vial — Collector disposing of the land to another person 
holding that land is not alluvial — Suit by plaintiff for decla- 
ration that order is null and void — Limitation 
(z 12 ) Plaintiff seeking further relief than mere declaration — 
Limitation 

(z ls ) Relief in declaratory suit dependent upon another relief 
which is time barred, whether can be obtained 
(z u ) Successive denials of plaintiff’s right — Whether furnish 
successive causes of action 

(z 15 )Time, whether runs from date of plaintiff’s knowledge of 
denial of defendant’s right 

(z 16 ) To declare plaintiff’s rights — Anything in Land Registration 
Act, whether precludes'declaratory suit 
(z 17 ) To declare that appointment of member of Temple Com- 
mittee under Act 20 of 1863 by order of District Judge 
was invalid and for injunction to restrain him from per- 
forming duties of committee member — Suit, whether really 
one for setting aside order 

(z 18 ) To declare that defendant i3 not son of a particular person — 
Limitation 

(z 19 ) To declare that defendants are not permanent tenants of a 
field and that order of revenue officer that defendants are 
such tenants is incorrect — Limitation 
(z 20 ) To declare that forfeiture of plaintiff’s lands attached for 
arrears of revenue under Bombay Land Revenue Code was 
illegal — Limitation ... 

(z 21 ) To have Municipal election declared void and contrary to law 
—Limitation . . 

(z 22 ) To~impeach, whether necessary in respect of act void or 
illegal from its very inception ... : 

(z 23 ) Under Bengal TenancyAct, S. 111-A 

(l) For declaration that plaintiff is lakbiraj raiyat and 
not liable to pay rent — Limitation — Starting point ... 
(ii) Limitation— Starting point ... 

(z 21 ) Where other unnecessary, superfluous or premature reliefs 
are also asked — Limitation ... ... 

(z 25 ) Where suit which really is one for declaration is framed as 
one for possession — Limitation ... ... ... 

(z 28 ) Whether one for possession ... ... ... 

(z 27 ) Whether suit is one for mere declaration or for other relief, 
how to ascertain 

Dismissal for default — Restoration— Suit, if only continuation of 

old suit 


A 120 N 8 
A 120 N 31 
A 125 N 10 
A 120 N 31 
A 120 N 31 
A 14 N2 

A 13 N 1 
A 120 N 31 

A 120 N 8 

A 15 N 1 
A 120 N 31 
A 125 N 10 

A 120 N 50' 
A 120 N 50 

A 120 N 31 

A 120 N 31 
A 135 N 3 

A 120 R 31 

S3N32 


—Dismissal of 

(a) On ground of limitation ... ... _ S 3 N 3^ 

(b) Setting aside — Application for, by assignee or receiver of 

insolvent _ 

'- w: “• •• • ‘ A 172, A 372 N 1; A 172 N 3 

.• virtue of S, 5, Lim. Act ... A 172 N J 
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Suit — (Contd.) 

For compensation for act not actionable without special damage 

(a) Act done by local authority in pursuance of statutory powers 

— Starting point under Art. 2 will be postponed to the time 

when injury results . . . . ... ... S 24 N 1 

(b) Action for slander, whether within S. 24 ... ... S 24 N 1 

(c) Application under S. 235, Companies Act, for compensation 

for misfeasance of directors — S. 24, if applies ... S 24 N 1 

(d) Effect of S. 24 on Art. 36 ... ... . . S 24 N 1 

(e) Limitation to be computed from the time when the injury 

results ... '.. ... ... ... S 24 

(f) One person entrusting money with another to be paid by the 

latter to the former’s mortgagee — Failure to pay within a 
reasonable time — Cause of action for compensation arises 
when damages are suffered ... . . ... S 24 N 2 

(g) Owner of sub-soil digging coal without causing any imme- 

diate apparent injury to surface — Surface ultimately sub- 
siding — Suit by owner of surface — Limitation runs from 
time of subsidence ... . . ... ... S 24 

(b) Plaintiff's trap dashing against road gravel heaped owing to 
wrongful omission of defendant District Board — Plaintiff 
injuring himself and having to get his leg amputated subse- 
quently — Suit for damages — S. 24 does not apply ... S 24 N 1 

* * ... S24N2 

S24N3 
ults ... S 24 N 5 

isfeasance 

. ences ... S 24 N 1 

— For declaration of recurring right — Limitation ... ... A 102 N 3 

For price of food or drink sold by keeper of hotel, tavern or 

lodging house — Limitation ... ... ... A 8 

- For price of lodging 

(a) Cause of action, when price becomes payable A 9 N 1 

(b) Distinguished from suit for retit ... A 9 N 1 ; A 110 

(c) Limitation ... ... . . ... A 9 N 1 

For recovery of gbarwara dues — Limitation ... ... A 120 N 39 

. For wages — See under Wages. 

. Institution of 

(a) After expiry of period of limitation — Effect ... ... S 3 

(b) After time — Delay, if can be excused ... S 5 N 3 F N 1 

(c) By pauper, when effected ... ... ... S3 

- . - : " hel 

S 3 N 5 
i of 

institution ... ... ... ... S 3 N 5 

(f) Delay in filing certificate under Pensions Act — Effect ... S 3 N 5 

(g) Plaint re-prcsented in another Court — Effect ... S 3 N 5 

(b) Presentation of plaint by duly authorized person — Neces- 

. sity of ... ... ... ... S 3 N 5 

(l) Presentation of plaint in manner prescribed by Civil Proce- 
dure Code — Necessity of ... ... ... S 3 N 5 

(jj Presentation of plaint to Court having no jurisdiction — 

Effect ... ... ... ... S 3 N 5 

(b) Presentation of plaint with insufficient coart-fee, if valid S 3 N 5 
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Suit— Institution of — (Contd.) 

(1) Presentation of valid plaint, necessity of ... ... S 3 N 5 

(m) Presentation, •when made to proper officer ... ... S 3 N 5 

(n) What constitutes ... ... ... S3 Expl ; S 3 N 6 

(o) When effected ... ... ... ... S3 

—L imitation for 

(a) Absence of special provision — Residuary provision A 120 

(b) General 

(i) Claim capable of being divided into parts — Suit, if to 
be regarded as separate suit in respect of each part for 
purposes of limitation ... \ ... ... S3N4 

(u) Suit comprising several reliefs — If to be treated as 
separate suit for each such relief for purposes of limi- 
tation ... ... ... ... S 3 N 4 

Meaning of ... ... ... S 2 Cl 10; S 16 N 2; A 84 N 3 

(a) Appeal, if suit ... ... ... S 2 Cl 10 N 1 

(b) Application by Official Assignee for recovery of money due 

from debtor to insolvent's estate — . Whether equivalent to 

suit for purposes of limitation ... , ... ... S 3 N 26 

(c) Application for execution of decree, if suit ... S 2 Cl 10 N 1 

(d) Application under O. 9 R. 13, Civil P. C., if suit S 2 01 10 N 1 

' ' » ’* '* ' <* ’ TT ~ 3 rsuit:S2C110Nl 

' ■ ... S3N4 

, S 2 Cl 10 N 1 
S 2 Cl 10 N 1 

W uiauu agamst company m nquiuatiuu uou maue oy piesenta- 

tion of plaint, if suit ... ... S 3 N 4; S 3 N 13 

(]) Claim against company involuntary liquidation made by pro. 

ceedings not instituted by presentation of plaint, if suit S 2 Cl 10 N 1 
‘ 1 ’ - • 1 ' ’ S 2 Cl 10 N 1 

S 2 01 10 N 1 


whether suits ... ... ... ... A 13 N 2 

(n) Proceedings under Succession Act, S 3 . 295, 299, if suits S 2 Cl 10 N 1 

Party to — Death of — Effect of ... A 172 N 2 

Proceeding other than suit — What is : See also under Proceeding; A 13 N 2 

Representative suit — Whether abates ... ... ... A 171 N 2 

■ -Restoration of — Application to restore suit dismissed for default 

not falling under Civil Procedure Code, O. 9 R. 8 — Limitation ... A 181 N 15 

Revision application, whether suit ... ... ... A 177 N 2 

Revival of — Application to revive suit already dismissed — • 

Limitation ... ... ... ... ... A 181 N 15 

To recover property — What is ... ... ... A 47 N 7 

Whether includes appeal within O. 21 R. 11, Civil P. C. ... A 172 N 3 

Whether includes application ... ... ... A 13 N 3 

Withdrawal of — Institution of fresh suit — Limitation for latter 

suit, how computed ... ... ... ... 8 3 N 34 

Summons 

Due service of — What is ... ... ... A 1C4 N o 


.Fraudulent suppression of — Decroe obtained by — Suit for setting 

aside decreo on ground of fraud, whether lies 

-Meaning of, within Art. 164... ... ... 

—Non-service of — Whether ground for suit for setting asido decree : 


A 95 N 6 
A 164 N 6 
A 95 N6 
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Surety 

■ Co-surety— Eight of contribution between — Basis of ... ... A 82 N 1 

For debt due on promissory note — Suit against — Limitation ... A 73 N 2 

For instalment bond with default clause — Suit against — Limitation — 

— Starting point ... ... .. ... A 75 N 14 

For judgment-debtor — 

(a) Whether can plead uncertified adjustment made by him ... A 174 N'4 

(b) Whether can plead uncertified payment made by him ... A 174 N 4 

— In respect of mortgage debt 

(a) Payment by surety to creditor 

(0 Remedies of surety in respect of principal debtor ... A 81 N 6 

(ii) Suit by surety to enforce promise to indemnify implied 

by virtue of Contract Act, S. 145 — Limitation ... A 81 N 6 

(iii) Suit by surety to enforce rights under Contract Act, 

S. 145 — Limitation .. . . ... A 81 N 6 

— Joint promisor of promissory note, whether surety for the other . . A 81 N 2 

. Liability of 

(a) Extent of ... ... ... ... ... A 110 N 10 

(b) Suit to enforce, against surety who has guaranteed payment 

of amount borrowed by debtor — Limitation .. ... A 115 N 3 

(c) Where lessee continues in possession after expiry of lease for 

fixed term ... ... ... ... A 110 N 10 

• Meaning of ... ... ... ... ... A 81 N~2 

Of mortgagor — Suit against — Whether one to enforce payment of 

money charged on immovable property within Art. 132 ... A 132 N 13 

Rights of • • 2 

(a) Against co-surety before payment by surety in excess of hi3 ~ 

share of debt due ... ... ... ... A 82 N 2 

(b) When creditor's rights against principal debtor is barred by 

limitation ... ... ... ... A 81 N 4 

Suit against 

(a) By creditor — Limitation ... * ... ... A 83 N 10 

(b) Limitation — Starting point ... ... ... A 67 N 2 

(c) Whether barred merely by reason that principal debt is barred 

under Art. 69 ... ... ... ... A 59 N 3 

(d) Whether one on the loan ... ... ... A 69 N 3 

■ Suit by 

(a) Against co-surety and creditor where plaintiff is threatened 

by creditor with action for moro than his share of debt due 
— Suit to obtain order upon co-surety to pay bis proportion 
to creditor — Limitation ... ... ... A 82 N 2 

(b) Against co-surety for contribution — Limitation A 82; A 82 N 1 

(c) Against principal debtor 

(i) By surety wbo does not himself pay tbecreditor but is 
compelled to make contribution to co-snrety who has 
paid the creditor — Limitation ... ... A 81 N 3 

(n) Limitation— Starting point ... ... A 81; A 81 N 5 

(iii) To enforce rights which surety acquires under Con- 

tract Act, S. 140, by paying to creditor — Limitation: A 81 N 1 

Tax 

— — House tax — Suit for, by. municipality — Limitation ... ... A 120 N 43 

Latrine tax — Suit for, by municipality. — Limitation... ... A 120 N 43 

Money 'due as — Suit for — Limitation ... ... ... A 120 N 43 
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S 3 N 5 
S 3 N 5 
S3ExpI;S3N5 
S3 

A 120 


S3N4 


Suit— Institution of — (Contd.) 

(1) Presentation of valid plaint, necessity of 

(m) Presentation, when made to proper officer 

(n) What constitutes 

(o) When effected ... ... ... 

. L imitation for 

(a) Absence of special provision — Residuary provision 

(b) General 

(i) Claim capable of being divided into parts — Suit, if to 

be regarded as separate suit in respect of each part for 
. purposes of limitation ... % 

(ii) Suit comprising several reliefs — If to be treated as 

separate suit for each such relief for purposes of limi- 
tation ... ... ... ••• S3N4 

Meaning of ... ... ... S 2 Cl 10; S 16 N 2 ; A 84 N 3 

(a) Appeal, if suit ... ... ... S 2 Cl 10 N 1 

(b) Application by Official Assignee for recovery of money due 

from debtor to insolvent's estate — Whether equivalent to 

suit for purposes of limitation ... . ... ... S 3 N 26 

S 2 C110 N 1 

■ . ■ S 2 Cl 10 N 1 

srsuitiS 2 Cl 10 N 1 
S 3 N 4 
S 2 Cl 10 N 1 
S 2 Cl 10 N 1 

liJ Claim against company m liquidation not made by presenta- 

tion of plaint, if suit ... ... S 3 N 4; S 3 N 13 

' ' ' ’ • liquidation made by pro- 

ition of plaint, if suit S 2 Cl 10 N 1 

irobate, if suits S 2 Cl 10 N 1 

U; rroceeaiugs under Dengai lenancy Act, S. 158, if suits S 2 Cl 10 N 1 

(ra) Proceedings under Presidency Small Cause Courts Act, Ch. 7, 

whether suits ... ... ... ••• Jr nt i 

(n) Proceedings under Succession Act, Si. 295, 299, it suits S 2 Cl 10 N 

Party to — Death of — Effect of ••• A 172 N 2 

Proceeding other than suit — What is : See also under Proceeding : A 13 rj 

* Representative suit — Whether abates ... ... ••• A 171 N 

— ■" 1 * * dismissed for default 

) R. 8 — Limitation ... 


. — __ _ already dismissed — 

Limitation 

To recover property — -What is 

Whether includes appeal within O. 21 R. 11, Civil P. C. ••• 

Whether includes application 

Withdrawal of — Institution of fresh suit — Limitation for latter 

suit, how computed ... ... ... ••• 

Summons 

Due service of — What is 

Fraudulent suppression of — -Decree obtained by — Suit for setting 

aside decreo on ground of fraud, whether lies 

Moaning of, within Art. 164... 

Non-service of — Whether ground for suit for setting aside decree : 


A 181 N 15 
A 177 N 2 

A 181 N 15 
A47N7 
A 172 N 2 

A 13 N 2 
S 3 N 34 

A 164 N 5 

A95N6 
A 164 N 6 
A 95 N6 
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Surety 

— — 1 Co-surety — Right of contribution between — Basis of . . ... A 82 N 1 

For debt due on promissory note — Suit against — Limitation ... A 73 N 2 

For instalment bond with default clause — Suit against — Limitation 

— Starting point ... .. ... ... A 75 N 14 

- — F or judgment-debtor 

(a) Whether can plead uncertified adjustment made by him ... A 174 N 4 

(b) Whether can plead uncertified payment made by him ... A 174 N 4 

In respect of mortgage debt 

(a) Payment by surety to creditor 

(l) Remedies of surety in respect of principal debtor ... A 81 N 6 

(n) Suit by surety to onforce promise to indemnify implied 

by virtue of Contract Act, S. 145 — Limitation ... A 81 N 6 

(ill) Suit by surety to enforce rights under Contract Act, 

S. 145 — Limitation ... ... ... A 81 N 6 

Joint promisor of promissory note, whether surety for the other ... A 81 N 2 

Liability of 

(a) Extent of ... ... ... ... ... A 110 N 10 

(b) Suit to enforce, against surety who has guaranteed payment 

of amount borrowed by debtor — Limitation ... ... A 115 N 3 

(c) Where lessee continues in possession after expiry of lease for 

fixed term . . . . ... ... A 110 N10 

Meaning of ... ... ... ... ... A 81 N“2 

Of mortgagor — Suit against — Whether one to enforce payment of 

money charged on immovable property within Art. 132 ... A 132 N 13 

Rights of 

(a) Against co-surety before payment by surety in excess of his 

share of debt due ... ... ... ... A 82 N 2 

(b) When creditor’s rights against principal debtor is barred by 

limitation ... ... ... ... A 81 N 4 

Suit against 

(a) By creditor — Limitation ... ‘ ... ... A 83 N 10 

(b) Limitation — Starting point ... . . ... A 57 N 2 

(c) Whether barred merely by reason that principal debt is barred 

under Art. 69 ... ... ... ... A 69 N 3 

(d) Whether one on the loan ... ... ... A 59 N 3 

. Suit by 

(a) Against co-surety and creditor where plaintiff is threatened 

by creditor with action for more than bis share of debt due 
— Suit to obtain order upon co-surety to pay his proportion 
to creditor — Limitation ... ... ... A 82 N 2 

(b) Against co-surety for contribution — Limitation A 82; A 82 N 1 

(c) Against principal debtor 

(i) By surety who does not himself pay the creditor but 13 

compelled to make contribution to co-surety who has 

paid the creditor — Limitation ... ... A 81 N 3 

(ii) Limitation — Starting point ... ... A 81: A 81 N 5 

(iii) To enforce rights which surety acquires under Con- 

tract Act, S. 140, by paying to creditor — Limitation: A 81 N 1 

Tax 

— — House tax — Suit for, by.municipality — Limitation ... ... A 120 N 43 

— — Latrine tax — Suit for, by municipality— Limitation, ., ... A 120 N 43 

Money 'due a3 — Suit for — Limitation ... ... ... A 120 N 43 
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Tax — (Contd.) 

Profession tax under Town Improvements Act— Becovery of — Suit 

for — Limitation ... ... ... ... A 120 N 43 

Property tax— Becovery of — Limitation — Under Madras District - 

. Municipalities Act . ... A 132 N 2 

— — Statutes of — Government, whether exempt from statutes of taxes... A 149 N 3 

Taxes illegally collected — Becovery of — Suit for — Limitation — 

Special Art. 16 and general Art. 62, applicability of ... A 62 N 23 

Terminal tax — Becovery of — Suit for, by Municipality — Limits- 

tion ... ... ... ... ... A 120 N 43 

Tenancy 

— — Determination of 

(a) By abandonment ... ... ... ... A 139 N 10 

(b) By forfeiture ... ... ... ... A 139 N 9 

(c) By notice to quit ... ... ... ... A 139 N 7 

(d) By surrender ... ... ... ... A 139 N 8 

(e) Modes of — Illustrative cases ... ... ... A 139 N 5a 

—Forfeiture of — Tenancy how forfeited ... ... ... A 143 N 4 

Permanent tenancy 

(a) Determination of — Mode of ... ... ... A 139 N 17 

(b) Plea of, in suit for ejectment — Burden of proof ... A 139 N 17 

Tenancy at will — Determination of — Mode of ... ... A 139 N 16 

Tenancy by sufferance 

(a) Claim of landlord hgainst tenant, when one for rent ... A 110 N 4 

(b) What is ... ... ... ... ... A 110 N 4 

—Tenancy for term of years — Determination of — Modes of ... A 139 N 6 

■ T enancy right — Whether can be acquired by adverse possession ... A 139 N 14 

Tenant — Sec also Landlord and tenant. 

Acquiring title to property under S.'28, Limitation Act— Suit by, 

against landlord for possession — Limitation ... ... A 139 N 5 

Acquisition 'of higher right by — Tenant after determination of 

tenancy claiming to be .permanent tenant — Whether can acquire 
right of full owner after 12 years’ ... ... ... A 139 N 11 

Alienee of— Suit against, by landlord for possession 

(a) On determination of tenancy by forfeiture by alienation — 

, Suit under T. P. Act, S. Ill — Limitation ... _ ... A 143 N 5 

(b) On grOund of breach of condition of non.alienation — Limita- . _ 

tion ... ... ... ... A 143 N 2; A 143 N 5 

(c) On ground of forfeiture by alienation — Limitation A 143 N 2; A 143 N 5 
Encroachment by 

, , (a) On adjoining land belonging to third party — Benefit of encroa- 

'■ , chment, who receives • ... ... ... A 139 N 19 

; ‘ '(b) On adjoining property of third party — Tenant, whether liable 

to pay additional rent after adverse possession for statutory 
period ... ... ... ... ... A 139 N 29 

(c) On landlord’s property — Tenant, whether acquires by prescrip- 
* tion same right3’of tenancy as bo had over lands originally „ „ 

' ' 1 ‘ demised ... ... - ... ... ... A 139 N 19 

i (d) On other property of landlord 

(i) Tenant, whether can acquire by proscription high or 

. , . title over land encroached than bo had over land origi- 

'/■‘ /’I • M ll r demised ... ... ... ... A180NW 

[ ‘ ' , ’ ‘ A * (ii) Tenant, whether Can prescribe to hold oncroaohed land ~ 

11 ' • without additional liability for rent ... “ ... A 189 N 19 

l I . < 
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Tenant— (Conti.,) 

■ Misuse of land by, contrary to terms of kabuliyat — Misuse, who. 
ther perversion of property by person who having right to use 
property for specific purposes, perverts it to other purposes ... A 32 N 4 
Possession of 

(a) Nature of, after determination of tenancy ... ... A 139 N 13 

(b) Nature of, during tenancy ... ... ... A 139 N 12 

(e) Possession of tenant holding over after determination of 

tenancy, whether adverse to landlord ... ... A 139 N 2 

— — -Sub-tenant required to pay to landlord rent payable by tenant — 

Failure of sub-tenant to pay — Tenant paying off rent — Suit by 
tenant against sub-tenant for reimbursement — Limitation ... A 61 N 10 
— -Suit against, by landlord : See under Landlord. 

— Tenant-at-will 

(a) And trespasser, distinguished ... ... ... A 139 N 16 

(b) Possession of — Nature of ... ... ... A 139 N 16 

— — Tenants-m-common : See also under Co-sharers. 

(a) Heir of — Suit by, for partition against heir of another tenant- 

in-common — Limitation ... ... ... A 127 N 6 

(b) Suit by, against another tenant-in-common for recovery of 

money received by latter in excess of his share — 'Limitation: A 120 N 28 
— — Whether can acquire during tenancy any title by prescription 
adverse to that of landlord and inconsistent with real legal rela- 
tion between them ... ... ... ... A 139 N 12 

Who is 

(a) Representative of deceased life tenant, whether tenant ... A 139 N 4b 

(b) Within Art. 139 ... ... ... ... A 139 N 4b 

Tenure 

-Meaning of ... ... ... ... ... A 121 N 3 

-Tenure bolder— Meaning of ... ... ... A 121 N 3 

Thavanai 

— — -Deposit on — Interest upon — Limitation _ . ... ... A 63 N 6 

-Money invested on — Recovery of— Suit for — Limitation ... A 115 N 3 

Title 

Acquisition of 

(a) By adverse possession against Government 

(i) Burden of proof — ... ... A 149 N 9 

(ii) Manner of ... ... ... ... A 149 N 9 

(b) By possession ... ... ... Preamble 

-Covenant for 

- (a) Broach of — Suit for — Limitation ... ... A 87 N 7 

(b) Whether contract of indemnity ... _ ... ... A 83 N 7 

Declaration of — Suit for — Plaintiff in possession of land regarding 

which declaration is required — Limitation — Statute of. whether 

does not apply ••• ... A 120 N 31 

Denial of landlord’s title 

(a) Forfeiture by — Suit for possession on ground of — Limitation : A 14S N 6 

(b) When amounts to forfeiture _ ... . ... ... A 143 N 6 

(c) Whether makes tenant’s possession during tenancy adverse to 

landlord ... ... — A 139 N 12 

. Loss of-— Indemnity against 

(a) Express covenant for— Breach of— Suit for — Limitation ... A 63 N 7 
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Title— Loss of, indemnity against— (Contd.) 

(b) Express registered covenant for— Breach of —Suit for — 

— Limitation - ... . ... ... A 83 N 7 

—Of parties . over lands in mahal — Ascertainment of — Suit for 

- — Limitation ... ... ... ... ... A 120 N 31 

Suit for , . 

(a) In respect of properties relating to which order of Insolvency 

Court left open question of title — Order, whether must be 
‘ set aside prior to suit for title ... ... ... A 18 N 1 

(b) Prior order passed under Presidency Small Cause Courts — 

Act, Chap. 7, whether decision or order on question of title 
which must be sot aside before suing for titlo ... A 13 N 1 

To property — Declaration of— Suit for 

(a) Government through its officers asserting claim to property 

'*• ' — Limitation . ... ... ... A 120 N 8 

(b) Limitation , ... ... ... ... A 120 N 31 

— -To proporty in custodia legis — Declaration of — Suit for — Limi- 

tation— Starting point * ... . ... ... ... A120N3 

Tort . 

—Continuing wrong — Fresh period of limitation begins to run at 

every moment of time during which wrong continues ... S 23 

False imprisonment: See — False imprisonment 

Joint tortfeasors— Suit against 

(a) Limitation ... * ... A 19 N 3 

(b) Nature of suit — Whether action for compensation for con- 

spiraoy to cause damage is proper remody ... ... A 19 N 3 

- 'Malicious. abuse of process and. falso imprisonment, distinction 

between ... ... ... ... ... A 19 N 1 

Malicious prosecution: See Malicious Prosecution. 

T>. * 111*’ I •«» I 

1 ... S7N28 

7 ... S7N28- 

Several persons entitlod to sue in rospect of tort done to them 

jointly — Necossary parties to suit for damages ... ... S 22 N 24 

Suit founded upon — Limitation, whether same as limitation ^ 

applicable to suit found od upon contract ... ... A 116 N 1 

Suit in, for ejectment of tenant — Limitation ... ... A 143 N 2 

Wrongful restraint : See Wrongful restraint 

Trade-mark 
Infringement of 

(a) Suit for restraining defendant from — Limitation — Starting 

point ... t ... ... ... ... A 120 N 10 

(b) Whether a continuing wrong so long as infringement conti- 

nues ... ... ... ... ... S 23 N 38 

Transactions 

* — —Voidable transactions — -.Illustrations ... A 97 N 8 

Transfer 

By mahant of math — Whether binding on succeeding mabants ... A 91 N 10 

* trustco of temple — Whether binding on succeeding trustees ... A 91 N 10 

Tor valuablo consideration 

. (a) Lease, whether transfer for. valuable .consideration within „ _ 

Art 1S4-B ... ... ... A1S4ABON? 

(b) Mortgage, whether transfer for valuable consideration : A 334ABO N 7 
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Transfer— (Contd .) 

— Fraudulent and collusive transfer by judgment-debtor — Posses- 
sion of transferee, whether possession of judgment-debtor ... A 138 N 6 

Fraudulent transfer — -Suit for refund of money advanced on such 

transfer — Limitation applicable ... ... A 95 N 11 

In fraud of creditor — Setting aside — Suit for — Limitation ... A 95 N 8a; 

A 120 N 23 

—Nominal transfer, whether transfer within Art. 134 ... ... A 134 N 8 

Of immovable property by revenue authorities for arrears of Gov- 
ernment revenue — Setting aside — Suit for, against Government — 

Limitation ... . . ... ... ... A 15 

- Of property 

(a) By ’ ' ' 

A 44 N 6 

Buddhist 

law ... .. ... ... A 44 N 6 

(lii) Whether binding on minor under Hindu law ... A 44 N 6 

(iv) Whether binding on minor under Mahomedan law ... A 44 N 6 

(b) By guardian 

(i) Minor having no present interest in property — Suit in 

respect of, by ward — Limitation ... ... A 44 N 4 

(ii) Not as the property of minor but as his own— Setting 

aside, suit for — By minor — Limitation . . A 44 N 5 

(lii) Transfer binding on ward unless and until set aside — 

Illustrations ... ... .. ... A 44 N 3 

(iy) Transfer not binding on ward — Illustrations ... A 44 N 3 

(e) By person othe'r than guardian— Setting aside— Suit for— 

Limitation ... ... .. ... A 44 N 6 

(d) Transfer ab initio void or otherwise not binding on plaintiff 

— Whether need and can be set aside — Remedies of plaintiff: A 44 N 2 

(e) Void transfer 

, (i) Consideration paid in respect of — Recovery of — Suit 

for — Limitation ... ... ... A 62 N 6 

(ii) What is ... ... ... ... A 44 N 3 

(f) Whpq can be set aside... ... ... ... A 44 N 2 

Void in law — Delivery of possession of property transferred in 

return of money payment — Such transfer, whether existing consi- 
deration in Buit for recovery of money paid on existing considers - 
tion which afterwards fails .. . ... ... ... A 9? N 3 

Void promise to transfer property in return of money payment 

i —Possession of property under such promise, whether existing 
consideration in 6uit for money paid on existing consideration 
which afterwards fails ... ... ... ... A 9? N 3 

Void transfer with delivery of possession — Money paid on 

(a) Remedies of person paying such money ... ... A 97 N 7 

1 (b) Suit for 

(l) Limitation — Starting point ... _ ... ... A 97 N 7 

(ii) Where in execution of decree by third person with 
T paramount title against plaintiff, such third person is 

■ formally put in possession of property purchased by 
, plaintiff .—Limitation — Starting point ... . . A 97 N 7 

• Void transfer without possession — Money paid on — Remedies ... A 97 N 6 
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Transfer— (Gontd.) . ,* . . 

Voidable transfer 

(&} With possession — ATcney paid on — Sait foe — Limitation— • 

Starting point— Illustrative cases ... ... A 97 N 9 

(b) Without possession — Money paid on — Suit for 

~ ... A 97 N 8 

Court 

ioint... A 97 N 8 

( , second 

Court reverses it which in its turn is reversed by 
High Court — Limitation — Starting point ... A 97 N 8 

(iv) Whether one for money paid on existing consideration 

which afterwards fails ... ... ... A 97 N 8 

Transfer of Property Act 
—Section 53 ' 

(a) Alienation voidablo under — Setting aside — Suit for — Limita. 

tion ... ... ... ... ... A 91 N 14 

(b) Suit under, by creditor defrauded by transfer — Limitation : A 95 N 8a 

— — S. GO — Provision of, as to accrual of right of redemption before 

amendment of tho Section by Act 20 of 1929 ... ... A 148 N 18 

S. G2 — Provision of, as to right of redemption ... ... A 148 N 18 

— — 8. G8 — Suit undor, for recovery of money — Limitation ... A 62 N 7 

• S. 92 — Effect of amondment of S. 92 by Act 20 of 1929 ... A 148 N S 

Section 111 — Forfeiture by tenant under — Determination of ten- 

ancy upon — Suit on, for possession— Limitation ... A 143 N 2; A 143 N 4 

—— Section 119 — Suit under, for possession, on ground of broach of 

condition — Limitation ... ... ... ... A 143 N 13 

Transferee 

From Hindu or Muhammadan entitled to possession on death of 

Hindu or Muhammadan female — Suit by, for possession— Limita. 

tion — Starting point ... ... ... ... A 141 N 8 

Of execution purchaser — Application by, for delivery of possession 

— Limitation ... ... ... ... ... A 180 N 3 


Of Government — Suit against, for possession on ground that 

plaintiff had acquired prescriptive title against Government — 
Nature of proof so as to bring case under Art. 149 ... ••• 

Trees 

• - Price of — Suit for 

(a) For possession of tree standing on defendant’s land whioli 

dofendant has sold to plaintiff — Limitation applicable, whe- 
ther same as applicable to suit for price of trees 

(b) Limitation — Where no fixed period of credit is agreod upon : 
(o) Whether one for price of goods sold and delivered 

Standing trees — Whether immovable property 

Trespass 

Each act of trespass, if gives new cause of action for proceeding to 

restrain trespass ... ... ... ... 

Meaning of ... ... ..." * ‘ ... ... 

—On property to possession of which another has exclusive right — 
Trespass, if a continuing wrong 

Throwing 0 f stones or building a wall or planting posts or rails on 

another’s land and leaving them there — Whether a continuing 
wrong . ... ... ... ... 


A 149 N 7 


A 65 N 1 
A 55 
A 55 N1 
A65N1 


S 23 N 20 
A 39 N 2 

S 23 N 16 


8 23 N 16 
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Trespass— ( Contd.) 

Upon immovable property 

(a) Compensation for — Suit for 

(0 Against person carrying away crops on plaintiff’s lands 
and converting them to his use — Suit based upon 
conversion or trespass — Limitation .. ... A 39 N 7 

(li) For damages for mischief which trespasser commits 

after entering on tbo land — Limitation... ... A 39 N 2 

(lii) For mesne profits for period between date of institu. 
tion of suit and date of obtaining ejectment decree 
against defendant — Defendant receiving no profits 
during such period — Claim for mesne profits, whether 
essentially ono for damages for trespass upon immov- 
able property ... ... ... ... A 39 N 3 

(iv) In absence of proof of plaintiff’s possession being dis- - 

turbed —Maintainability ... ... . . A 39 N 4 

(v) Limitation— Starting point .. ... A 39; A 39 N 11 

(vi) Owner of adjoining coal mine taking coal from under 

plaintiff's land — Relief claimed in respect of coal 

taken and utilized or in respect of trespass — Limitation: A 39 N 6 

(b) Entry above surface of land, whether in itself actionable tres- 

pass ... ... ... ... ... A 39 N 6 

(c) Entry beneath surface, whether actionable trespass ... A 39 N 6 

(d) Placing things on land, whether trespass ... ... A 39 N 6 

(e) Re-entry by owner 

(i) Liability of owner, where re-entry is forcible ... A 39 N 8 

(ii) Liability of owner, where re-entry is peaceful ... A 3D N 8 

(f) Seizure of well, whether trespass ... A 39 N 9 

(g) What is . ... ... ... ... A 39 N 4 

— —Upon moveable property — Compensation for — Suit for — Limita- 
tion ... ... ... ... ... A 39 N 2 

Upon person— Compensation for— Suit for— Limitation ... A 89 N 2 

. Whether continuing wrong ... ... ... ... A 39 N 9 

Trespasser 

And tenant-at-will, distinguished ... ... ... A 139 N 16 

Trust 

Breach of 

(a) Suit for damages for breach of trust in management of trust 

property — Limitation ... ... ... A 120 N 4 

(b) Suit to make good loss out of general estate of deceased 

trustee 

(l) Article 98 and S. 10 distinguished — Whether S. 10 

provails over Art. 98 where suit is covered by both : A 9S N 1 

(ii) Joint family properties of father and son3 which pass 

by survivorship to sons, whether general estate ... A 98 N 3 

(iii) Limitation — Starting point ... ...A 93; A 98 N 1; A 98 N 4 

(iv) “Loss” — Meaning of ... .... ... A 93 N 2 

(v) Suit against sons to recover loss from joint family pro- 

perty, whether suit within meaning of Art. 98 ... A 98 N 3 

By operation of law— Whether trust for specific purpose within 

- S. 10 ... ... ... ... ... SION 7 

Cestui que trust — Suit by, for recovery of possession of trust 

property against transferee of trustee for valuable considera- 
tion — See under Trust. 
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Trust — (Contil.) 

Constructive trust 

(a) Money which ought to be received by oho, received by 

another — Latter only constructive trustee for former . . 

(b) Partition between two persons — Debt due from stranger 

allotted to one — Debt received by the other — Latter con- 
structive trustee for former 
(cj Whether trust for specific purpose within S. 10 

Creation of ... ... ... ... ... £ 

-^—Enforcement of — Suit for — Limitation ... 

Execution of — All trustees, if must join in execution of trust 

— — Express trust 

• (a) Created by deposit — Suit for — Limitation 

(b) Deposit of monpy with person standing in fiduciary relation- 

ship to depositor — Intention to vest ownership in depositee 
— -Trust for specific purpose, if created 

(c) Deposit of specific moveable property with another for speci- 

fic purpose — Understanding that it must be returned to 
depositor in specie — Depositee, if trustee for specific pur- 
pose 

(d) East India Company entering into agreement with creditors 

of Native Eaj to pay them debts— Properties of Eaj taken 
over by company — Agreement to set apart sufficient portion 
of revenue for payment of debts — Arrangement, if creates 
trust for specific purpose ... ... ... 

(e) Executor, if trustee for specific purpose 

(f) Form of — No particular form necessary to create it 

(g) Illustrations ... ... ... ... S 

(b) Meaning of 

(i) Alleged trustee must be owner of property to which 

trust relates — Illustrations 

(ii) Bridegroom’s father making over money at time of 

betrothal to be kept by the bride’s father as fund 
constituting her dowry — Trust for specific purpose, if 
created . . 

(iii) Deposit of money by one person with another — Latter 

constituted owner of money and entitled to use it 
subject to liability of returning an equivalent sum to 
depositor — Transaction, if amounts to trust 

(iv) Mortgagee in possession after mortgage has been dis- 

charged, if express trustee 

(v) Obligation arising by operation of law, whether express 

trust ... ... ... ... 

(vi) Obligation based on confidence raised by implication of 

' ^ law. — Whether express trust 

■ ■. ■ . ow- 

(i) One person handing over money to another to carry on 
money-lending business in his own name but for former's 


SION 7 


S ION 7 
SION 7 
2 Cl 11 N 1 
A 120 N 4 
S7N25 

A 60 N 2 


S 10 N 18 


S 10 N 19 


S 10 N 13 
S 10 N 16 
SION 8 
10 Nil, 13 
SION 7 

SION 9 


S 10 N 13 


S 10 N 18 

S 10 N 14 

S 10 N 11 

SION 11 
S 10 N 11 

S 10 


S 10 N 13 


S 10 N 13 
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Trust — Express trust— (Contd.) 

(k) Person to whom letters of administration to estate are 

granted — Whether a trustee for a specific purpose . . S 10 N 16 

(l) Property specifically transferred to person to bo held by 

him in trust for idol or religious institution — Trust for 
specific purpose, if constituted . ... ... S 10 N 25 

(in) Suit against express trustees— Limitation — English law ... S 10 N 1 

(n) Suit against express trustees and their representatives 

(0 By one co-trustee against another — Whether within 
,8-10 - • . . . . ... S 10 N 24 

00 By present trustee against a past trustee — Whether 

within S. 10 .. ... ... S 10 N 24 

(ill) Limitation .. ... * * ... .. s 10 

(iv) Plaintiff, if must bo a beneficiary under the trust for 

benefit of provisions of S. 10 . . * ... S 10 N 24 

(v) Provisions of S. 10 — Persons entitled to benefit of ... S 10 N 24 

(u) Total exemption from limitation ... ... SION 3 

(o) Salt against legal representative of trustee for following in 

his hands trust property or its proceeds or for an account 

of such property or proceeds — Limitation . . S 10 N 3 

(p) Suit against legal lepresentatives and assigns — Assignment 

for valuable consideration — Meaning of 
(0 Gift of temple property in consideration of sorvices to 
be performed — Whether assignment for considera- 
tion .. .. ... ... SION 21 

(li) Whether includes mortgage, lease, exchange and pur- 
chase in execution ... ... ... SION 21 

(q) Suit for following trust property — "Following trust property” 

— Meaning of .. ... .. ... S 10 N 22 

(r) Transfer of property by one to another without declaring 

trust but without intending transfer should bo for his 

benefit— Latter, if express trustee ... ... S 10 N 7 

(s) Transfer of property by trustee — 'Limitation — S. 10 and 

Art. 134 to 134-C, distinguished ... ... A 134 N C 

(t) Transferee of trust property — Suit against — S. 10, applicabi- 

lity of ... SION 21 

(u) Trust for specific purpose — Meaning of S 10 N 7 

(i) Failure or avoidance of trust and resulting trust in 

favour of another— Such trust, if for specific purpose S 10 N 7 

(ii) Person purchasing property contracted to bo sold to 

another, with" notice of contract — Trust arising by 
operation of law — Whether trust for a specific pur- 
pose .. ... • ■ — S 10 N 7 

(iii) Purposes specified in instrument not adequate to 

exhaust property transferred in trust — Trust in res- 
pect of the balance, if a trust for a specifio purpose : S 10 N 7 

Invalid tiust — Government promissory notes convojed on — 

Recovery of — Suit for — Limitation — Starting point , .... A 120 N 4 

— — Legal representative in S. 10, if refers to person succeeding to 

deceased trustee's office as trustee — — S 10 N 20 

— — Meaning of ... ... ••• . . - S2C111N1 

(a) If confined to express trusts ... S 2 Cl 11 N 1 

(b) Sbebait of idol, mahant of mutt and dharmakarta of temple 

—Whether trustees within S. 10 ••• * ... ■ S 10 N 6 

Iim. 192 



General Index 


8050 

Trust— Meaning of— (Contd.) 

- (c) Trust created but duly revoked — Whether trust within 

S.10 • ... ... ... ... S10NS 

(d) 'Trust' in S. 10, meaning of ... ... ... S 10 N 6 

(e) Trustee himself partly entitled to benefit of trust — Trans- 

action, if a trust ... ... ... ... S 10 N 8 

(f) Under Limitation Act ... ... ... A 134 N 4 

One person transferring property to another in trust for himself 

for purpose of discharging bis debts — Transferee, if under obli- 
gation to hold estate for benefit of transferor’s creditors ... S 10 N 10 

Owner of property must be under obligation to hold it for another’s 

benefit ... ... ... ... ... SION 10 

——Right to manage— Enforcement of — Suit for — Limitation ... A 120 Ni4 

—Subject of 

(a) Limited interest in property — Whether can be subject of a 

trust ... ... ... ... S 10 N 4 

(b) Mere right to possession — Whether may be subject of trust : S 10 N 5 

Suit by trustees of mosque against manager for his removal — 

Manager making claim for money due to him — Court finding 
money was due to him — Payment of part of the dues — Appeal 
by trustees — Suit dismissed for non- joinder of other trustees — 

Manager’s suit for recovery of balance due— Period of the prior 
litigation started by trustees, whether can be excluded in com- 
puting period of limitation therefor ... ... S 14 N 10 

Suit for accounts — Whether suit is one for following tiust pro- 
perty within S. 10 ... ... ... ^ ... S 10 N 23 

- Suit for following trust property 

(a) Suit against trustee for remuneration for services rendered 

by plaintiff in connexion with the purposes of the trust — 

Whether within S. 10 ... ... ... S 10 N 22 

(b) Suit by plaintiff as third person against trustee for recovery 

of moneys duo to plaintiff out of trust funds — S. 10, if 

applies ... ... ... ... S 10 N 22 

(c) Suit for accounts against trustee, whether suit within S. 10 : S 10 N 23 

(d) Suit for charging certain properties with certain alleged 

specific trust — Whether within S. 10 ... ... S 10 N 22 

(e) Suit for removal of trusteo and appointment of fresh trustees 

— S. 10, if applies ... ... ... ... S 10 N 22 

(f) Suit to recover from trustee trust property misappropriated 

by him — Whether within S. 10 ... ... ... S 10 N 23 

(g) T 

S 10 N 22 

(h) Trust properties not romoved for purposes of tho trust — 

Suit to establish plaintiff’s right to office of trustee — S. 10, 
if applies... ... ... ... ... SION 22 

Suit for recovery of trust property from strangers who have 

acquired possession by dispossessing trustee — Limitation ... S 10 N 27 

— Trust property 

(a) Alienation of— Invalidity of — Suit for declaration — Limita- 
tion ... ... ... ... ... A 120 N 4 

(b) Alienqo of — Suit against, for possession — Limitation ... A 124 N 2 
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Trust — Trust property — (Contd.) 

(c) Consisting of sum of money — Recovery of — Suit for, by 

trustee against legal representatives of co-trustee — Limita- 
tion ... . ... ... ... ... a 120 N 4 

(d) Mortgage of— Suit to eject mortgagee on ground that mort- 

gage is invalid — -Limitation ... ... ... A 120 N 4 

(e) Pledged with Bank — Recovery of — Suit for, by beneficiary 

— Limitation ... ... ... ... A 48-A N 3 


A 134 N 3 


(ill) For declaration that sale by trustee is invalid — Suit, 
whether ono for possession within Art. 134 
(iv) For possession against auction purchaser in court sale 
of trust property — Limitation 

' \ t> 1 1 i ir-i 


A 134 N 12 
A 134 N 1 
A 134 N 0 


A 134 N 5 
A 134 N 7 


Limitation ... ... ... ... A 134 N 1 

(viii) For possession of property nominally transferred— Suit, 

whether competent to attract operation of Art. 134 : A 134 N 8 
(ix) For possession of property permanently leased by 
trustee — Limitation applicable, whether same appli- 
cable to suit for possession of trust property trans- 
ferred for valuable consideration ... ... A 134 N 1 

S Good faith of transferee, whether must be proved ... A 134 N 10 
Limitation— Starting point : A 134, A 134 N 1; A 134 N 12, A 134 N 1G 
(xii) Object of prescribing short priod of limitation for such 

suit ... ... ... ... A 134 N 2 

(xiii) Right to suo barred under previous Acts, whether 

revived under amended Act ... ... A 134 N 1G 

(xiv) Subsequent knowledge on part of transferee of trans. 
feror’s right, whether will prevent time running in 
favour of transfereo ... ... ... A 134 N 10 

(xv) "When transfer becomes known to plaintiff" — Burden 

* 1 ' ' ’ — * 1 ~ ... A 134 N 1G 

property is 

... A 124 N 2 
A 60 N 2 


Trustee 

Assignee from, for consideration — Suit against 

(a) Applicability of S. 10, Limitation Act ... A 142 A 144 N 47 

(b) Limitation... ... ... ... A 142 A 144 N 47 

■ - Constructive trustee 

(a) Benamidar, if constructive trustee ... ... ... S 10 N 15 

(b) Constructive trustee purporting to be in possession of pro- 

perty on behalf of person for whose benefit he is constructive 
trustee — Suit for possession against constructive trustee — 

Limitation, when begins 


S 10 N 23 
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Trustee— Constructive trustee— (Contd.) 

(c) Debtor of testator becoming executor under his will— Whe- - 

ther a constructive trustee ... ... ... S 10 N 16 

(d) Suit against, based on broach of constructive trust — Evory 

fresh breach gives new causo of action for suit ... S 10 N 28 

Co-trustee-^Suit by 

(a) To onforce claim for contribution against estate of deceased 

trustee ‘ • 

(i) Limitation— Stai ting point... ' ' A 100; A 100 N 2 

(li) Right of contribution — Basis of — When arises ... A 100 N 1 
(lii) Where one trustee is less guilty than another and has 

to refund the loss— Limitation ... ... A 100 N 1 

(b) To enforce claim for contribution against living trustee — 

Limitation ... ... ... ... A 100 N 1 

Co-trustcos — Co-trustees entitled to manage trust by rotation — 

One trustee managing trust to the exclusion of others — Posses- 
sion of such trustee, whether adverse to co-trustees excluded from 
management of trust * ... ... ... ... A 124 N 9 

- Devolution of right to sue ... ... .... S2C18N6 

. Express trustee — Who is— Executor, whether express trustee ... A 123 N 8 

-r Female trustee — Estate of — Possession of — Suit for, by trustee in 

succession — Limitation ... ... ... ... A 141 N 10 

Husband appointed executor of wife’s will by which she bequeaths 

her right to dower to certain persons, whether trustee in respect 

of such dower debt ... ... ... ... A 103 N 8 

Joint trustees — One joint trustee, if can give discharge on behalf of 

all joint trustees ... ... ... ... S 7 N 2 o 

- Lambardat is not a trustee for co-sharers ... A 142 & 144 N 3 j 

Liable to Recount for an account and ascertainment of dues— Equit- 

able claim against — Limitation ... * ••• A 6- N J 

Meaning of ... ... ... ... ... S 2 0111 

(a) Benamidar, if trustee ... ... S 2 01 11 

(b) Mortgagee remaining in possession after mortgage has been 

satisfied, if trustee ... ... ... S 2 Cl 11; S 2 Cl 11 N 3 

(c) Wrongdoer in possession without title, if trustee : S 2 Cl 11; S 2 Cl 11 N 4 

Money of, spent for purposes of trust — Suit for — Limitation ... A 132 N 8 

• Of temple 

(a) 00] oo of, falling vacant — Temple properties taken possession 

of by strangers during interval until appointment of new 
trustee — Cause of action of new trustee to recover proper- 
ties — When arises ... ... ' ... ' *•* oi win 

(b) Transfer by— Whether binding on succeeding trustees ... A 91 N iu 
Office of — Suit for possession of — Limitation 

(a) Where office is hereditary ... ... A 124 N - 

(b) Where office is non-hcreditary ... ... _ ••• A 124 N - 

• -Omission of trustee to collect moneys duo to trust — Loss sustained 

\ by trust— Suit against trustee to make good the loss — Limitation 

— Starting point ... ... ... - A 120 N 4 

— — -Owner of more right to possession — When can bo a trustee ... 8 10 N o 

—Person in jrcsscssion as — Whether can prcscril»o to hereditary - 

trusteeship ... ... • ... ... ... • A 124 h o 

-Person in j»ossession having no right to possession lmfc in possession 

- . merely as manager or agent of another- — Whether trusted ... S 10 N 0 
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Trustee— ( Contd.) 

Religious endowment — Manager of, not atrustee m the strict sense: 

A 142 & 144 N 49 

Succeeding tiustco — Whethei bound by order respecting trust pro- 
perty against preceding trustee ... ... ... A 4? N 4a 

Suit against 

(a) Based upon malfeasance — Limitation ... ... A 36 N 8 

(b) Based upon misfeasance — Limitation . ... A 36 N 8 

(c) Based upon nonfeasance — Limitation . . ... A 36 N 8 

(d) By succeeding trustee for sum taken for litigation expenses 

— Limitation ... ... ... ... A 61 N 3 

(e) For accounts of tru->t property and recovery of dues — Limi- 

tation ... ... ... ... ... A 62 N 4 

(f) Where tiustco is liable m equity to account for a particular 

fund — Limitation — Starting point ... ... A 120 N 4 

Suit by 

(a) Against legal representatives of co-tiustee — For recovery of 

trust property consisting of sum of money — Limitation ... A 120 N 4 

(b) For moneys due to trustoe — Limitation ... ... A 120 N 4 

(c) For recovery of certain sum of money from former trustee 

taken by him. from trustee — Limitation ... A 120 N 4 

-Transferee of — Auction purchaser in Court sale of trust property, 

whether transferee of t ms tee for valuable consideration ... A 134 N 9 
-Trustee dc son tort 

(a) Meaning of .. .. .. ... S 10 N 17 

(b) Suit against — By cestui que trust for profits— Limitation ... A 109 N 6 

(c) Whether trustee for specific purposo ... ... ’ . S IO N 17 

-Trustee for specific purpose — Family arrangement— Arrangement 

that a sum of money should be placed with a person to discharge 
debts of one member and pay balance to him— Iluudi given to 
that pei son and cashed — Such person, it trustee for specific pur- 
pose ... .. ... ... ... SION 13 

Under-tenures 

Avoidance of — Suit for — Who can sue under Bengal Revenue 

Sales Act .. ... ... ... ... A 121 N 5 

In estates sold for arrears of revenuo — Avoidance of 

(a) In what way effected, where under Provincial Bent and 

Revenue Acts such under-tcnuics are voidable at tho op- 
tion of purchaser ... ... ... ... A 121 N 1 

(b) Suit for 

(i) Burdon of proof of ... ... ... A 121 N 6 

(ii) Burden of proof that undcr-tenures were created sub- 
sequent to cioation of estate or tenure sold, on whom 
lies... ... ... ... ... A 121 N 2 

' * °* •* •* . ‘ 1; A 121 N G 


of suit ... ... ... ... A 121 N 2 

(v) Suit, if necessary where undor-enactments such sales 

render undor-tonnres void ... « ... ... A 121 N 1 

- — -Whether incumbrance ... ... ... ... A 121 N 3 

U. P. Conrt of Wards Act 

-S. 52 — Period got after deducting time under — Whether period 

prescribed within S. 19, Limitation Act 


S 19 N 12 
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U. P. Land Revenue Act \ 

Section 111— Suit under — S. 4, Limitation Act applies ... S 29 N 3 

Yakil 

Application by, for costs 

(a) Tinder Civil P. 0. — Limitation ... ... ... A 84 N 4 

(b) Under rules of High Court ... ... ... A 84 N 4 

— . — Fees of — H oy? recoverable ... ... ... ... *' A84N5 

■ — Sait by , 

(a) For costs ^ * 1 

(0 Against other party according to provision of consent 

decree — Limitation"* ... * * ... ... A 120 N 18 

(li) Against opposite party — Limitation ... ... A 84 N 2 

(iii) Limitation — Starting point ... A 84; A 84 N 2; A 84 N 7 

(ir) Where there is express agreement as to time when 
„ costs are to bo paid — Limitation ... ... A 84 N 2 

(b) For fees and costs — Against President of Taluk Board — Limi- 

tation ... ... ... ... A 84 N 2 

Yaluable consideration 

Annual rent, whether valuable consideration ... ... ' A 134 N 1 

Gift in return of services rendered, whether valuable consideration 

within Art. 134 ... ... ... ... A 134 N 7 

Land exchanged for another, whether valuable consideration within 

Art. 134 ... ... ... ... ... A 134 N 7 

Yatan 

—Alienation by vatandar without sanction of Government — Assess- 
ment levied on such alienated vatan property — Whether rent ... A 110 N 2 

Maharki vatan — Declaration of — Suit for — Limitation ... A 120 N 2 

Mortgage of — Mortgage of vatan proporty by vatandar is valid 

during his lifetime but not binding on successors ... ... A 148 N 9 

Yendor and purchaser — Sec Vendor and vendee. 

Yendor and Yendce 

Breach of covenant for title — Whether a continuing wrong ... S 23 N.6 

Covenant for quiet possession 

(a) Meaning of ... ... ... ... S 23 N 7 

(b) Possession given and covenantee subsequently dispossessed 

— Breach of contract, if a continuing one so long as cove- 
nantee remains out of possession ... ... . S 23 N 7 

(c) Possession not given in the first instance to covenantee — • 

Covenantee, if can suo upon the covenant ... S 23 N 7 

Devolution of right to sue ... ... ...S2C18N7 

— — Ejectment suit by vendor . — Wrong description of property, if can 

bo pleaded when suit for rectification of deed is barred ... S 3 N 15 

Failuro of vendeo to pay off mortgago debt os undertaken — Vendor / 

losing property — Suit by vendor for damages — Limitation — 1 

Starting point ... ... ... ... A 83 N 7 

-Lien of vendor 

(a) Enforcement of— Suit for — Limitation ... ... A 132 N 7 

(b) Yendor leaving with vendee purchase money for payment of 

mortgage — Vendor, if has lien ... ... ... ■ A 132 N 7 

Money left in hands of vendeo to pay off vendor's debt 

(a) Express contract of indemnity against loss caused by failuro 
to pay — Suit upon such contract— Limitation ... 


A 83 N 7 
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Vendor and Yendes— Money left in hands of vendee to pay off vendor’s debt— 

(Contd.J 

(b) Express registered contract of indemnity against loss caused 

by failure to pay— Suit upon such contract— Limitation : A 83 N 7 

Money paid for sham sale deed, whether money paid on existing con- 
sideration in suit for money paid on existing consideration which 
afterwards fails ... ... ... ... A 97 N 3 

Eight of vendor 

(a) To recover unpaid purchase money personally from pm chaser 

- — Basis of ... ... ... ... A 111 N 2 

(b) To unpaid purchase money by enforcing statutory charge on 

property sold — Limitation ... ... ... A 111 N 2 

— - — Sale of immovable property 

(a) A sold half property to B but continued in possession under a 

rent note executed by B — A holding over after expiry and 
selling whole property to C — Suit by B for joint possession 
against C — Limitation ... ... A 142 & 144 N 52a 

(b) Property in possession of third party at date of sale — Vendor 

subsequently obtains possession — Vendor’s possession be- 
comes adverse against vendee from date when vendor gets 
possession ... ... .. A 142 £, 144 N 52a 

fc) Vendee is entitled to possession when conveyance lias "been 
duly effected even though purchase money has not been 
paid ... .. ... . . A 142 & 144 N 5Ga 

(d) Vendor continuing in possession— Remedy of vendee : A 142 5. 144 N 5Ga 

(e) Vendor continuing in possession— Suit by vendee for posses- 

sion — Limitation ... ... ... A 142 & 144 N 52a 

Suit by vendee 

(a) For breach of covenant in salo deed to put vendee in pos- 

session — Limitation ... ... ... A 11G N 1G 

(b) For compensation for breach of express or implied covenant 

of title m sale deed 

(l) Limitation ... .. ... ... A 116 N 15 

(li) Where from inception of sale vendor has no title 
to convey and vendee has never been put in possession 
— Limitation— Starting point ... ... A 110 N 15 

(iii) Where title is known to be imperfect and vendee is 

°* '*' * ' ' A 11GN 15 


Starting point ... ... ... A 1 1 G N 15 

(c) For compensation under S. G5, Contract Act — Limitation : A 11G N 17 

(d) For possession of immovable property — When vendor was 

out of i»ssession — “When vendor was out of possession,” 
meaning of ... . . ... ... A 13G N 3 

(o) For possession of property sold by reversioner — During life, 
time of widow 

(i) For possession or for refund of purchase money — Limi. 

tation ... ... ... ... A 11G N 17 

(ii) Suit after widow’s death — Maintainability ... A 116 N 17 

(f) For possession of property sold by reversioner of Hindu 


f 


A 13G N 6 
A 132 N 8 
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Vendor and Yendee— Suit by vendee.— (Corttd.)' r : ■" 1 

(h) For refund of purchase money in respect of deficiency in 

extent of land sold, by enforcing conditions of sale ' > A 65 N 1 

(i) To recover value of deficiency in property comprised in sale 

deed based upon covenant in registered sale deed — Limita- 
tion ... / ... ... * ... ... A 116 N 15 

——Suit by vendor 

(a) Against vendee — On ground of vendee's failure to pay vendor's 

debts as contracted and for which purchase money is left 
in vendee's bands _ . * 

(i) Suit for compensation for breach of contract— Limita- 
tion ... ... ... . A 83 tf 7; A 116 N 15 

(li) Suit on implied contract of indemnity — Limitation — 

Starting point ... ••• A 83 N 7 

(b) For damages against vendee who has undertaken to pay 

mortgagee of vendor but fails to pay the same with result 

that vendor is damnified— Limitation ... ... A 120 N 51 

(c) For peisonal payment of unpaid purchase money 

(i) For amount agreed to be paid by pint owner of ‘pro. 

.perty as part of adjustment in alloting the shares in a 

partition — Limitation . ... > w ... A 111 N 2 

(ii) ’Limitation ... ... ... A 111; A 132 N 7 

(iii) Right to enforce personal remedy based on expressed 

stipulation in registered sale deed — Limitation— Illus- 
trative cases ... . . . I A 111N2 

(iv) Sale of minor’s property by guardian — Vendee agreeing 

to keep purchase money in trust till minor attains 
majority — Death of minor before attaining majority 
— Suit by reversioner against vendee for recovery of 
amount— Suit whether for unpaid putchase money or 
for return of money after trust -in lespect of it is 
exhausted ... . . ... ... A 111 N 2 

(v) To enforce charge on property sold for unpaid purchase 

money — Limitation ... .. •• A111N2 

(vi) Unpaid purchase money — Whether includes pmebaso 

money letamed by vendee for payment to vendor's > 
mortgagee . . . , ... - • ... A 111 N 4 

(d) Foi puichase money — Vendor previously refusing it before 

sub-registrar before whom it was tendered by vendee 
according to covenant in sale deed — Suit, whether one on 
breach of contract ... ... ... ... A 116 N 1 

(o) For refund of money left with vendee for paying off mortgage 

— -Limitation ... . . ... ... A 133 N 7 

(f) To enforce vendor’s lien for unpaid purchase money — Claim 

for personal decree in 9uch suit — Limitation ... A 11G N 23 

(g) To recover peishklish paid by vendor after execution of salo 

deed under which vendee is bound to pay the same— Limi- 
tation ... ... ... ... A 11G N 16 

Suit for dispossession of vendee of occupancy rights when sale is 

made without landlord'll written consent — Limitation A 120 N 2 
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Yendor and vendee— (Contd.) 

— ■ — Vendee at private sale — Suit by, for possession of immovable pro. 
perty 

' * ’ ’ '* ■ ‘ ■ A 136 N 4 

A 136 N 4 

starting point ... ... ... * ‘ ... A 136 N 6 

(m) Limitation— Starting point ... A 136, A 136 N 2, A 136 N G 

(iv) Suit by purchaser from Government — Limitation ... A 136 N 4; 

A 136 N 6 

Yendco bound to pay charge on pioporty sold — Failure of vendco 

to pay — Vendor paying off chaigo — Suit by vendor for reim- 
bursement against vendee — Limitation ... ... A 61 N 7 

- — .Vendee covenanting to pay vendor's debts — Failure of vendee to pay 

debts— Creditor attaching vendor’s rights — Creditor, whether can ' 

enforce covenant under sale deed .. ... ... A 116 N 15 

Vendee in execution sale— -Suit by — For possession of immovable 

property — Judgment-debtor heing out of possession at date of 

sale — Limitation ... .. . . ... A 137 

Vendee of Government — Suit by — For possession against person in 

adverse possession against Government — Limitation ... A 149 N 7 

Vendee reguired to pay off vendor’s incumbrances — Failure of 

A 61 N 8 

to return to vendor surplus after payment to mortgagee — Suit 

by vendor for such surplus— Limitation— Starting point ... A 116 N 15 

“Vendor out of possession’’ — Meaning of ... ... A 136 N 3 

Vendor receiving sale price from third person hut compellecl to . 

refund the same — Subsequent suit by vendor against vendee for - 
sale price — Limitation . . ... ... ... A 120 N 51 

«— ' Whether includes vendor’s transferee of the rights to purchase 

money ... ... ... ... ... A 111 N 3 

Wages 

And salary — Distinguished ... ... ... ... A 7 N 2 

• Claim for — Set-off, of such claim ... ... ... A 102 N G 

Meaning of ... ... ... ... A 7 N 2; A 102 N 4 

(a) Emoluments attached to hereditary office, whether wages ... A 7 N 2 

(b) payment to archaka of temple, whether wages ... A 7 N 2 

• Of artisan — Suit for 

(a) “Artisan” — Meaning of ... A 7 2i 5 

(b) Limitation — Starting point ... ... A 7, A 7 N 1; A 7 N G 

Of household servant — Suit for . . 

(a) "Household servant” — Meaning of ... ... A 7 N 3 

(b) Limitation — Starting point ... ... A 7, A 7 K 1; A 7 N G 

- 1 Of labouier — Suit for 

(a) “Labourer” — Meaning of ... ... . A 7 N 4 

(b) Limitation — Starting point ... ... A 7; A 7 N 1; A 7 N G 

. — — Seaman’s wages — Suit for 

(a) In Civil Court where claim exceeds Rs 300 — Limitation ... A 101 N 3 

(b) ln Court of Small Causes where claim is less than Rs. 600 

— Limitation ... ... ... A 101 N 3 

(c) Limitation — Starting point ... A 7 N 1; A 101; A 101 N 4 

(d) Remedies of seaman in respect of wages * ... ... A 301.N 3 
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"Wages— Seaman’s wages, salt for — (Contd.) 

(e) Right to seaman’s wages — What is ... ... A 101 N 2 

(f) “Seaman” — Meaning of ... ... A 101 N 1 

Servants’ wages as debt — Suit upon — Limitation — Acknowledgment 

by debtor within period prescribed by Art. 7, effect of ... A 7 N 2 
Sait for 

(a) By archaka for emoluments of office — Limitation ... A 102 N 3 

(b) By archaka of temple against temple trustee for perquisites 

received by trustee from third persons and to which plaintiff 

is entitled — Sait, whether one for wages ... A7N2 

(c) By bisardar i. e. watchman who is paid by share of crops lie 

watches — Limitation ... ... ••• A 102 N 2 

(d) By cook Limitation ... ... ... A 102 N 2 

(e) By engineer — Limitation ... ... ••• A 102 N 2 

(0 By goldsmith to recover price of making ornaments — Limi- 
tation ... ... ... ... A 7 N 2 

(g) By motor driver— Limitation ... ... A 102 N 2 

(h) By one Goverment servant against another for recovery of 

sum of public money received by defendant for disburse- 
ment to plaintiff — Suit, whether one for wages . . ••• A 7 N 2 

(i) By person employed to help dealer in sale of goods — Limita- 

tion ... ... ... ... ... A 102 N 2 

(j) By village carpenter — Limitation... ... _ ... A 102 R 2 

(k) By weighman employed to work at a shop — Limitation ... A 102 N « 

(l) By wet-nurse — Limitation ... ... ... A w t 

(m) For declaration of recurring right — Limitation ... A 102 N 3 

(n) General and special provisions of limitation ... ••• A 102 N 2 

^ . ... A 7 N 6; A 102 N 5 

' ■ s applicable to suit to 

... ... A 131 N 3 

(q) Residuary provision of — Limitation ... A 7 N 1; A 102 

(r) Parties to suit ... ... ... ••• A 7 N 2 

(s) Promise t ' ■ . - 1 . ' action ... A 7 N G 

(t) Suit for ■ servant of third 

person, . ... ... A 102 N 2 

(u) Wages duo by reason of recurring right — Limitation — Appli- 

cability of Art. 102 and Art. 131 ... _ ••• A 102 N 3 

(v) Wages of household servants, artisans and labourers — Limi- „ _ 

tation ... ... ... ... ... A 102 N 2 


Waiver 

Burden of proof as to ... ... 

Of forfeiture 

(a) Effect of ... ... ... ... ... 

(b) What constitutes ... ... ... ... 

Question of — Whether one of fact 

What constitutes, within Art. 75 

What is 

(a) Demand of overduo instalment, wbotber waiver within 

Art. 75 ... _ ... 

(b) Part payment of instalment or payment generally towards 

account, wbotber waiver within Art. 75 

Whether can bo gathered from pleadings 

Wajib-ul-arz 

Entries in — If can overrido law of limitation ... 


A 75 N 16 

A 143 N 12 
A 143 N 12 
A 75 N 15 
A 75 N 11 


A 75 N 13 

A 75 11 IS 
A 75 N 17 

S 3 N 24 



Ward 

Assignee of — Whether can sue to set aside transfer of property by 

guardian ... ... ... ... ... A 44 N 7 

Burmese Buddhist ward — Property of — Transfer by de facto 

guardian — Whether binding on ward ... ... ... A 44 N 6 

Indian Christian ward — Property of— Transfer by de facto guar- 

dian — Whether binding on ward ... ... ... A 44 N G 

-—Legal repiesentative of — Suit by for setting aside transfer of 

property by guardian — Limitation ... ... ... A 44 N 7 

—Muhammadan ward — Property of — Transfer by de facto guardian 

— Whether binding on ward ... ... ... A 44 N G 

Property of 

(a) Transfer by guardian 

(i) Instances of such transfer which are binding on ward 

unless and until transfer is set aside . . ... A 44 N 3 

(ii) Setting aside — Suit for — By assignee of ward 

(а) Where ward joins os co-plaintiff — Maintain- 

ability ... . . ... ... A 44 N 7 

(б) Whether maintainable ... ... A 44 N 7 

(lii) Transfer void and hence not binding on ward — What 

is . . ... ... ... ... A 44 N 3 

(iv) Ward continuing in possession notwithstanding trans- 
fer — Transferee 9uing ward for possession — Ward, 
whether can resist suit on ground of transfer being 
liable to be set aside at his instance oven if such suit 
by him may be time.barred at that date ... A 44 N 2 

(b) Transfer by person other than guardian — Setting aside— Suit 

for — Limitation ... ... ... ... A 44 N 5 

- — Remedies of — In respect of transfer of property by guardian ab 

initio void ... ... ... . ... A 44 N 2 

—Suit by 

(a) Against guardian 

(i) For account of profits made by guardian during plain- 

tiff’s minority — Limitation ... ... A 120 N 15 

(ii) For specific sums received by guardian — Limitation ... A 62 N 25 

(b) For possession of property ationated by do facto Hindu guar- 

dian — Limitation ... ... ... ... A 44 N G 

(c) For possession of property alienated by guardian — Where 

alienee is in possession of property by virtue of transfer 
(i) Limitation ... ... ... ... A 44 N 2 

(u) Suit for possession not brought within limitation pres, 
cribed by Art. 44 — Ward’s right to property itself, 
whether extinguished uuder S. 28 ... ... A 44 N 2 

(d) For redemption of property — On ground that alleged sale by 

guardian is only a mortgage — Limitation ... ... A 44 N 2 

(e) To set aside decree based on compromise entered into by 

guardian 

(i) Limitation ... ... ... ... A 44 N 4 

(ii) Where decree involves transfer of property — Limi- 

tation ... • ... ... ... A 44 N 4 

(f) To set aside transaction by guardian which is not a transfer 

of property — Limitation ... ... ... A 44 N 4 

(g) To set aside transfer of property by guardian 

U) Burden of proof as to 6uit being in time ... 


A 44 K 8 
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Ward— Suit by— To set aside transfer of property by guardian — ( Contd.) 

(ii ) In respect of transfei ab initio void or otherwise not 
binding on plaintiff— Limitation- • 

(lii) In respect of transfer binding on ward till it is set 
- aside — Limitation 

(iv) Suit by minor member of joint Hindu family for set- 

ting aside transfer by manager — Limitation 

(v) Suit by minor member of Malabar tarwad for setting 

aside alienation by Kama van of tarwad property- — ■ 

Limitation 

(vi) Suit on ward's attaining majority — Limitation 

(rii) Where possession is not transferred to alienee — Limi- 
tation ... ... ’ ... 

(viii) Where transfer is by de facto Hindu guardian — Limi- 
tation . . ’ ... 

(ix) Where transfer is made not as the property of minor 
but as that of guardian himself — Limitation 

Waste 

Apprehended waste — Restraining of — Suit for — Limitation 

Compensation for — Suit for — Limitation 

Meaning of 

Permissive waste — Restiainmg of — Suit for — Limitation 

Restraining of — Suit for 

(a) Common instance of such suit 
/t ' Ti •..-••• • - A 41 N 1; A 41‘N 3 

A 41. N 3 
who- — * 1 

A 41 N 1 

(o) Waste, whether must have been committed for applicability 

of Art. 41 .. • ... • ... A41N1 

Waste lands 

More assertion of hostile title to land by third person is not 

sufficient to disturb true owner 

Presumption as to — Rebuttal of — Acts necessary 

Presumption in Canara is that it belongs to Government 

Presumption is possession follows title ... ... 

Waste Lands (Claims) Act 

S. 5 — Suit under — To contest award of Board of Revenue — -Liini- 


A 44 N2 
A 44 N2 
A 44 N 5 

A 44 N5 
A 44 

A 44 N 4 

A 44 N6 

A 44 NS 

A 41 N 1 
A 41 N 1 
A 41 N 2 
A 41 N 2 

A 41’N 1 


A 142 & 144 N 11 
A 142 & 144 N 96 
A 142 & 144 N 96 
A 142 .1 144 N 16 


tation 


... A 1; A 1 N 1 


Watercourse 

Diversion of — Compensation for — Suit for 

(a) Limitation — Starting point ... ... A 38; A 38 N 3 

(b) Period in respect of which compensation can bo recovered ... A 38 N 3 

(c) Where diversion is a continuing wrong — Limitation — Starting 

point ... ... ... ... ... A 38 N 3 

- — —Obstruction to 

A 37; A 37 N 3 

■ ■ ntinuing one — Limitation — 

Starting point ... ... ... ... A 37 N 3 

(b) Injunction to restrain — Sait for— Limitation ... A 37 N 2; A 39 N 2 

(c) Removal of — Suit for — Limitation... ... ... A 38 N 2 
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Watercourse — iContd ) 

• Obstruction to watercourse and to flow of water — Whether a 

continuing wrong .. .. .. S 23 N 12 

Rights as to — Declaration of — Suit for — Limitation. . A 37 N 2, A 38 N 2 

Way 

Obstruction to — Compensation for — Suit for 

(a) Limitation — Starting point ... ... A 37, A 37 N 3 

(h) Where obstruction is a continuing one — Limitation — Stall- 
ing point ... ... .. ... .. A 37 N 3 

Widow 

Of invalidly adopted son — Whether member of family : A 128 & 129 N 4 

Will 

Acknowledgment contained in w ill — Whether sufficient for pui- 

posesofS. 19 ... .. ... ... ... S 19 N 46 

Avoidance of — Suit for — On ground that it is voidable transaction 

— Limitation . . . . . . . A 120 N 20 

Concocted will — Whether document issued within Art 92 ... A 92 N 3 

1 f " •* ' * 1 ’■ A 120 N 21; A 141 N 3 

■ n not cited 

... A 164 N 2 

Suit m respect of — For declaration that alleged will is forgery — 

lArmtaUon . ... ... ... ... A \2Q N 20 

—Whether document within Art. 91 ... ... ... A 91 N 16 

Words and phrases 

Accounts stated — Meaning of ... . . ... A 64 N 2 

—"Act" includes illegal omissions ... ... S 24 N 4 

Actual possession — Moaning of ... ... ... A 10 N 7 

‘’Adoption" — What is, within Art. 118 ... . . ... A 118 N 3 

Alienation— Meaning of ... ... . ... A 125 N 13 

"Alleged to be” — Meaning of, under Art. 2 ... ... A 2 N 5 

— . . ... ... A 69 N 1 

— " ’ ... ... A 30 N 2 

— • ’ ... ... ... A 21 N 1 

‘Civil proceeding’ in S. 14 — Meaning of ... ... ... S 14 N 13 

Common earner — Meaning of ... ... ... A 30 N 2 

Conditional bond — Meaning of ... ... ... A 68 N 1 

Copyright — Meaning of ... ... ... ... A 40 N 2 

V ’ ’ • .•••-* ... ... ... A 3 N 3 

•• ... ... ... S 14 N 13 

” ... ... .. S 20 

*■ . ..... ... A 24 N 1 

Defendant — Definition of ... — • • A 124 N 7 

—‘Disability or inability to sue’ m S 9 — Meaning of ... ... SON 4 

Distraint — Meaning of ... — *•• A 23 N 1 

Distress — Meaning of ... ••• ••• *•• A 28 N 1 

‘‘Doing" includes "doing in improper manner" ... - . A 2 N 4 

— —Domestic servant — Meaning of ... ... ... A7N3 

“Enactment in force”- — Meaning of, in Art. 2 ... ... A 2 N 7 

■ --Entire estate — Meaning of ... ... ••• ... A 121 N 4 

“Execute" in Expl. 2, Art. 182 includes power to entertain ap- 
plication ... ... ... ••• A 182 N 87 

False imprisonment — Meaning of ..._ ... ... A 19 N 1 

. "Final decree or order” in Art. 162— Meaning of ... ... A 182 N 40 
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Words and phrases— (Contd.) 

— — “Final order” — Final, meaning of ... ... ... A 182 N 129 

'Give discharge’ — Meaning of ... ... S 7 N 9 

Good faith— Meaning of ... ... ... ... S 14 N 20 

“Growing in, or attached to or subsisting on the land of another”, 


in S. 2, cl. 5 — Meaning of 
■■ -Guardian — Who is, within Art. 44 

• 1 Hindu or Mahomedan ’ — Meaning of, in Art. 141 

—Hiring — Meaning of 

‘Hotel’ — Meaning of 

—Household servant — -Meaning of 
■ - Illegal distress — -Meaning of 
— 4 Immovable property’— Meaning of 
- — —Includes— Meaning of 
— — Incorporated body — Meaning of 

Injunction — Meaning of 

Injury — Meaning of, within Art. 22 

■Injury in S. 24 includes legal injury 
—Interest — Meaning of ... ... 

4 Labourer ’ — Meaning of, in Art. 7 

Land — Definition of 

— tion in accordance -with taw’ 4 

•— Meaning of 


...S 2 Cl 5 N 12 
A 44 N 5 
... A 141 N 4 
A50N1 
A 8 N 1 
A 7 N 3 
A 23 N 1 
A 3 N 4 ; A 15 N 1 
S 2 N 1 
... S 6 N 6 
A 42 N 1 
A 22 N 2 
S 24 N 3 
S 20 N 7 ; A 63 N 2 
A 7 N 4 
... A 125 N 12 
S 2 Cl 5 N 12 
, A 182 N 52 
S 10 N 20 
A 24 N 1 
S29N6 
A 9 N 1 
A 8 N 1 
S 2 N 1 
S25N1 


Local law — Meaning of 

‘Lodger’ — Meaning of 

4 Lodging house ’ — Meaning of 

Means and includes — Meaning of 

Month — Meaning of 

4 Mortgagee ’ in Art. 148 — Term includes any person having 

acquired rights of mortgagee ... ... A 148 N 2 

Moveable property — Meantng of ... ... ••• A 29 N 5 

Officer of Government — -Who is, within Art. 14 ... A 14 N 5 

44 On demand " — -Meaning of, in Art. 59 ... ••• A 59 N 6 

Order in Art. 12, Cl. (b) — Meaning of ... A 12 N 7 

"Order," in Limitation Act must be taken to have samo meaning 

as in Civil P. 0., unless sufficient reasons to contrary ^ ^ 

‘Order’ — Meaning of, in Art. 182 ... ... A 182 N 2; 1, 129 

Partnership — Meaning of ... ... A 106 N 3 

Payable — Meaning of, in Art. 57 ... ... ••• A 07 N 5 

44 Penal actions " — Meaning of, under English law _ ••* A 6 N 1 

44 Period of limitation prescribed for any suit etc., ” in S. 4 — 

"Meaning of ... ... ... S 4 N 9 F N 1 

" Period of limitation prescribed tlierofor by Sch. 1, " in S. 3 — 

Meaning of ... ... ... S3N8 

— — Period prescribed — Meaning of ... ... **• S 14 N 9 

*’ Period prescribed " in S. 19— Meaning of ... ••• & 19 N 12 

— — Person — Meaning of ... ... ... S G N G, 7, 8 

- - . . . ... ... A 131 N 9 

__ • ... A 142 A 144 N 8 

— ■ . Art. 3 — Meaning of ... A 3 N 3 

_ ■ ■■ ... ... ... S4N11 

. ■ ... ... ... SION 3 
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Words and phrases — f Canid ) 

• — -Private person — Meaning of, within Art. 149 ... ... A 149 N It 

• 'Proper Court' — Meaning of . . ... ... ... A 182 Expl 2 

‘ ‘ * ... ... A 23 N 4 

' ■ . ... ... SGNI2 

- *'• ... ... A 122 N 5 

■■ ** under Registration Act : A 182 N 24 

Remainderman — Definition of . . ... ... A 140 N 3 

— Representative — Who is, within Art. 21 ... ... A 21 N 1 

—Bight of pre-emption — Meaning of ... ... ... A 10 N 2 

—Right to sue — Meaning of .. ... ... S2CI8N2 

* Bight to osc property * — Meaning of ... ... A 32 N 2 

—Seaman — Meaning of . . ... ... ... A 101 N 1 

— Sen-ant— Meaning of .. ... ... ... A7N3 

• Service — Meaning of, within Art. 2G ... ... ... A 26 N 1 

- “Setting aside a sale” — Meaning of -. ... ... A 12 N 2 

Sign— Meaning of ... . . ... ... S 19 N 31 

Signed in S 19— Meaning of . ... ... ... S 19 

Single bond — Meaning of .. ... ... ... A 66 N 2 

Specific injury m S 24 — Meaning of ... ... ... S 24 N 3 

—Special law — Meaning of ... ... ... S 29 N G 

“Subject to the provisions of Ss. 4 to 25" in S. 3 — Meaning of ... S 3 N 3 

• Suit-Meaning of — Whether includes appeal ... . S 14 N 6 

- — —“Suit or application” in S 18 — Meaning of — Complaint of criminal 

offence, if included . . . . ... ... S 18 N 3 

-‘Tavern’ — Meaning of .. ... ... ... A8N1 

—Technical— Meaning of . . ... ... ... S 3 N 39 

—Tenure — Meaning of ... ... ... ... A 121 N 3 

Tenure-holder — Meaning of ... ... ... ... A 121 N 3 

- — Thavanai — Meaning of ... ... ... ... A 63 N 1 

- — The Court, if means proper Court ... ... ... S 4 N 13 

— — ‘Time requisite’ in S. 12 — Meaning of ... ... ... S 12 N 10 

• To induce a breach of contract — Meaning of ... ... A 27 N 1 

• Trespass — Meaning of ... ... ... ... A 39 N 2 

Trust for specific purjioso — Meaning of ... ... ... S 10 N 7 

Trust in S. 10 — Meaning of ... ... ... ... S 10 N 6 

'Under legal process’ — Meaning of .... ... ... A 29 N 4 

‘Under the same Code’ in Art. 16G — Meaning of ... ... A 166 N 3 

'Vested' in S. 10 — Meaning of ... ... ... S 10 N 5 

Wages — Meaning of ... ... ... ... A7N2 

.Waiver — What constitutes within Art. 75 ... ... A 75 N 11 

“Without prejudice” — Meaning of ... ... ... S 19 N 66 

-Wrongful restraint — Meaning of ... ... ... A 19 N 1 

Wrongful seizure — Meaning of, within Art. 29 ... A 29 N 2; A 29 N 3 

Year — Meaning of ... ... ... ... S 25 N 1 

Work 

Price of work done — Suit for 

(a) Essential condition for applicability of Art. 56 ... ... A 56 N 1 

(b) Illustrative cases governed by Art. 56 ... ... A 56 N 1 

(c) Limitation — Starting point ... _ ... A 56; A 56 N 4 

(d) Suit for recovery of fees due for medical attendance, whe- 

ther suit for price of work done ... ... A 56 N 1 

(e) Where no time has been fixed for payment ... ... A 66 N 3 

(f) Whoro suit consists of several claims ... •«» A 66 N ' 
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Work— Price of work done, suit for — (Contd.) 

(g) Where work done is expressly stated to be payable at tbo 

end of each agricultural year .... 

(h) Work done at the request of defendant as agent, whethor 

work dono at the request of defendant within Art. 66 

(i) Work, whether must have been done at defendant's request 

for applicability of Art. 56 
Workmen’s Compensation Act 
——Proceedings under 

(a) Applicability of provisions of Limitation Act ... 

• (b) Whether suit within Art. 22 

Worship ' ' 

Bight of — Suit for exclusive right ’of worship — -Limitation 

Performance of — Bight to — Whether can be acquired by prescrip- 
tion ... ... ... ... 

Wrong 

— — Committed during lifetime of deceased person — Suit for 

(a) Provision for 

(b) Under Legal Bepresentatives' Suits Act — Limitation 
Continuing wrong 

(a) False imprisonment, whether continuing wrong... 

(b) Wrongful seizure, whether continuing wrong ... 

Wrongful detention 

Of property — Possession of bailee after expiry of period for which 

goods wero bailed to him, when becomes wrongful detention 

Wrongful restraint 

And false imprisonment, distinction between 

— — Moaning of . ... ... ... 

Wrongful seizure 
— — Comxiensation for — Suit for 

(a) On ground of injury caused by injunction wrongfully obtained, 

whether one for wrongful seizure within Art. 29 

(b) On ground of irregular conduct of sale resulting in damages, 

whether one for wrongful seizure within Art. 29 " 

(c) Suit for damages on ground of fraud, whether one for wrong- 

ful seizure within Art. 29 

(d) Suit for rccovory of amount wrongfully taken by defondant 

from Government treasury .under legal process, whotherono 
for compensation /or wrongful seizure within Art. 29 ... 

(c) Suit for specific property seized, whether one for compensa. 
tion for wrongful seizure 

Of moA cable property — see under Moveable property. 

Of moveable property under legal process — Compensation for : 

See under Moveable property. 

Under legal process — What is — Distraint effected by landlord 

under provisions of Agra Tenancy Act, whether wrongful sei 2 uro 
under legal process 

2ar-ir-chnharum — Becosery of — Suit for— .Limitation ... s 


A 56 N 3 
A 56 N 2 
A 56 N 2 

A 22 N 1 
A 22 N 1 

A 120 N 48 

A 124 N 15 

A 20 N 1 
A 20 

A 19 N3 
A 29 N8 

A 49 N 8 

A 19 Nl 
A 19 N 1 

A 29 N7 
A 29 N 7 
A 29 N 7 

A 29 N 6 
A 29 N 5 


A 29 N 4 
A 320 N 39 


. O AND rUPLlSHFD J1Y P. G. IUNADF. AT THE AM. INDIA HEFORTT.Il MFSS, 
NAMTn, FOR TnE ADD INDIA RErORTFB LIU1TFD. S' 7 


»li lor N(h ««ei I 
ttr* riictlr to 1c 


A. I. R. COMMENTARIES JUDICIALLY NOTICED 


A. 1. R. 1933 Peshawar 61 at 62. 

“The law on the subject is lucidly sum- 
med np in Chitaley’a Commentary cn Civil 
Procedure Code, V ol» 1» p. 182, and is stated 
as fellows: 'A party .... them.’ ” 

A. I. R. 1935 Allahabad 253 at 255. 
the reason being that no one can 
have vested right in form9 of procedure. 
The subject is discussed in Chitaley's Civil 
Procedure Code, Vol. 1# pp. 5 aud 6.” 

A. I, R. 1935 Peshawar 50 at 42. 

“The argument i3 based on Chitaley's 
Commentary, 1933 Edition, p. 1838 under 
0 21, R. 15 of the Code, which is supported 
by Gopendra Krishna v. d/o<* Lai, A.I.R. 
1923 Cal. 559.” 

A. I. R. 1935 Peshawar 57 at 61. 
"These conflicting views are noted on 
pp. 746 and 747 of Chitaley’s Civil Proce- 
dure Code.” 

A. I. R. 1934 PeBhawar 95 at 93. 

"He ID. 3.) quotes Irom Chitaley as 
follows : ‘All co-promisees .... as parties.' 

" I have no disagreement with this state- 
ment ol the law, but in the present case the 
defendant is not a promisee, bat a promisor. 
A farther passage from Chitaley is cited by 
the learned Additional District Judge to the 
following effect : 

'Where Beveral .... of suits.’ 

“That statement of law applies to the 
facts oi the present case." 

A. I. R. 1936 Allahabad 811 at 813. 
"The rnling cases an this point are 
collected and noted in Chitaley's Civil Pro- 
cedure Code, Vol. 3, p. 2318, 2nd Edn.” 

A, I, R. 1936 Nagpur 228 at 230 = 

I. L. R. 1937 Hag. 230 at 234, 

"The point is well summed np at pages 
2469 and 2470 of Chitaley and Rao's Code 
of Criminal Procedure, Vol. 3, and the 
learned authors rightly point cut that the 
view of the High Courts, excepting Rangoon, 
is consistent with the principles underlying 
eub-section 3 of the section." 


A. I. R. 1936 Peshawar 37 flt 37. 

" Counsel for the appellants quotes fro: 
Chitaley’s Commentary to tho effect tbi 
where the question of costs has been n 
ferred to tho arbitrator, or where the who 
matter in dispute has been referred to tl 
arbitrator, tho arbitrator has authority : 
award costs in the award." 

A. I. R. 1936 Peshawar 209 at 210. 

" Wo have been referred to Note ( 
nndcr S. 48 in Chitaley's Commentary < 
the Civil Procedure Code where the distin 
tion between a fresh application and i 
application in continuation of a previo 
application is Illustrated." 

A. I. R. 1937 Allahabad 82 at 87. 
"The balance of authority seems to ! 
that an Appellate Court has no power und 
it to interfere to the prejudice of a parsi 
who was a party to a suit, but who was n 
impleaded in the appeal: vide "Code 
Civil Procedure," Chitaley & Annaji Ro 
Vol. 3, pp. 3003-3004 (1st Edn ). 1 a: 
therefore, of opinion that defendants 2 
ought not to have been impleaded." 

A. I. R. 1937 Calcutta 222 at 224. 
"On this point there is a consideral 
mas3 of case law which will be found Bet o 
in Chitaley's Commentary on the Cr 
Procedure Code." 

A, I. R. 1937 Lahore 41 at 49 = 

I. L. R. 1937 Lah. 11 at 33. 

" I find it stated in Chitaley and Ann: 
Rao’s Code of Civil Procedure that tl 
section (i. e., B. 80) like S. 79 enacts only 
rule of procedure. With this view I agree 

A. I. R. 1937 Nagpur 50 at 83 = 

1. L. R. 1937 Nag. 277 at 284. 

Not* 

and 

the Criminal Procedure Code. The learn 
authors favour the view of the Madras ■ 
Calcutta High Courts which is in 
with the . ' expressed above.” 


A. I. R. COMMENTARIES JUDICIALLY NOTICED 


I. R. 1937 Nagpur 216 at 217 = 

. L, R, 1938 Nag. 280 at 282. 

, Chifcalo'y and Rao's- Civil Procedure 
Edn. 2, p. 2094 under O. 22, E. 1, it 
arked : 

in the first Court, the 

lithor party.* 

agree with those remarks which 
apply to a dismissal oi the suit in 
L It is further remarked on the 
rity of 34 Mad loc. at. that the ap- 
innot bo continued oven in respect ol 
or other relief which are merely 
utal to the main reliofs. I accordingly 
1 tbo contention of the respondent." 

I. R. 1937 Nagpur 268 at 269 = 
:.L. R. 1937 Nag. 619 at 520. 
appears that the woigbt of authority 
avour of tbo view that the Appollato 
has 6ucb powers. The dissentients 
that viow aro limited to the High 
i of Allahabad and Rangoon and the 
Court of Oudh : See also Chitoley 
ao’fl Code of Civil Procedure, Vol. I, 
' 12 ," 

I. R. 1937 Oudh 481 at 483 = 
j. R. 13 Luck. 860 at 863 & 566. 
cssrs. Chltaley and Annaji Eao in 
Commentary on the Code express tho 
n that tbo prosont cl. (d) of R. C 
33 gives effect to tho viow takon in 
nil Bench decision of the Allahabad 
Court roported in 7 All CGl, aDd other 

. I. R. 1937 Peshawar 13 at 13. 

1 this connexion wo may qnote tho 
•ing Note No. 4 from Mr. Chitaloy’s 
aentnry under B. 63 which is ns 
•s : ‘ Other decrees. — A decree .... 
this rule,* *' 

. I. R. 1937 Peshawar 41 at 41. 
n p. 1480 of Mr. Chitalcy’s Com. 
»ry op tbo Civil Procedure Code 
1) it is noted that ’whore a plaint is 
oted on tho ro opening date after 
•holidajs and tho period of limitation 
spired during the holidays, tbo fact 
tho ground of exemption under S 4, 


Limitation Act, was not specifically men- 
tioned in ’ the plaint will not entail the 
dismissal of the suit inasmuch as the Court 
is bound fo take judicial notice' oi the 
holidays.’ This note is supported by re- 
ference to rulings in Nagpur, Lahore, 
Madras and Calcutta Courts, though a 
Calcutta ruling to contrary is also noted. 
The proposition as slated appears to me to 
be correct." * 

A. I. R. 1937 Peshawar 81 at 81. 

"Learned counsel has been unablo to 
show me any decided case in which action 
of that nature amounts to a public nuisance, 
and the commentary in Chitaloy’s Civil 
Procedure Code cortainly indicates the 
contrary." 

A. I. R. 1937 Rangoon 391 at 392. 

"Tho learned authors of the Codo of 
Criminal Procedure byCbituley and Annaji- 
rao, Edn. 1, Vol. 1, at p. 200 say : ' Thus 
an ... Proviso.* 

"I agreo with this view." 

A. I. R. 1938 Calcutta 287 at 289 & 290= 
I. L. R. (1938) 1 Cal. 83 at 88 ana 60. 

"In tbo Note to Mossrs. Chitalcy'&nd 
Annaji Rao’s Code of Civil Procedure, at 
p. 1388, I find tbo following comment : 
'The first .... parties.’ 

"The learned authors of Cbitaloy and 
Annaji Bao’s Code of Civil Procedure in tho 
paragswph to which I have already referred, 
appoar to mo to sum up in a few words the 
substance of the decisions." 

A. I. R. 1938 Calcutta 730 at 733 = 

I.L.B. (1939) 1 Cal. 112 at 120. 

"Tho expression 'other cause of 0 llko, 
nature’ has been the subjoct of, various 
decisions, roost of which will bo found 
mentioned in Cbitaloy'a Limitation Act 
(1938), pp. 6C7 to 672." 

A. I. R. 1938 Lahore 220 at 222. 

"(Tbo amended fiulo will bo found prin- 
ted at pp. 222-3 of Chitaloy’s Code of Civil 
Procedure, Edn 2)*’ 



A. I. R. Commentaries Judicially , Noticed ■ 


A. I. E. 1938 Lahore 355 at 346. 

“Tbe learned counsel for the present 
respondents also quoted A. I. R. 1932 All. 
446, A. I. E. 1933 All. 2G4 (a judgment by 
a Fall Bench, one member of which was 
the present Hon 1 bio Chief Justice of tbo 
Lahore High Court) and the remarks in 
the Commentary of Mr. Chitaloy’s Crimi- 
nal Procedure Codo, Vol. 1, p. 676.” 

A. 1. R. 1938 Nagpur 122 at 123. 

“It was assumed by tbe Taxing Judge 
(Bose J.) in hts order of reference that 
the present case was similar bocause he 
assumed that there was no difference 
for these purposes between a plaint 
and a memorandum of appeal. This we 
think is wrong although there are a larger 
number of rulings collected at p 44 of Vol. 
1 of Chitaley’n Civil Procedure Codo which 
take that view." 

A. I. R. 1938 Oudh 43 at 47 and 48 = 
I. L. R. 13 Luck. 689 at 693 and 693. 

"The learned counsel (for appellant) main, 
tained that that case stands alone, and he 
has pointed out to us that in the Common, 
tary on the Civil Procedure Codo by Chita, 
ley and Annaii Rao this case is submitted 
to have been wrongly decided : vido the 
Commentary, Vol. X, (Edn. 2) p. 478, (Note 
9, F. N. 4). 

“In my opinion, tho contontion of the 
learned counsel for tho appollant must be 
accepted." 

A. I. R. 1938 Oudh 146 at 147 = 

I. L. R. 14 Luck. 116 at 118. 

" As has been pointed out in Chitaloy's 
discussion of this matter in his Notes to 
S. 115 at pages 924 and 925 of Vol. 1, 
Edn. 2 of tbo Civil P. C., the Allahabad 
view originally depended on a distinction 
botween cases in which tho application bad 
boon rejected and cases whore it had been 
accepted.” 

A, I. R. 1938 Peshawar 4 at 5. 

“Tho general result of this conflict has 
boon clearly sot out in Note No. 9 of tbo 
commentary on that Rule in Chitaloy's Codo 


of Civil Procedure and, virtually all tbo 
cases which have been referred to in the 
course of that Note have been cited before 
us as well as some other rulings in additloB." 

A. I. R. 1939 Lahore 336 at 337. 

“ As pointed out in A I R 1921 Lab 3G9 
and AIR 1928 All 236 tbo absonco of, a 
shifting balance is not docisivo: see also 
cases collected in Chitaloy's Limitation Af-t. 
Vol. 2, p. 1362 et seq." 

A. I. R. 1939 Oudh 86 at 89. 

“According to Chitaloy, (Civil Procedufo 
Code) Vol. l.p. 517, Noto 7 : 

'A debt debt.' " 

A. I. R. 1939 Oudh 116 at 117 = 

I. L. R. 14 Luck. 538 at 641. 

"A reference to the Notes to O. 40, R. 1 

_ -V ' • ! ro- 

ll in 
tbo 

latest edition of Katju and Das'a Code of 
Civil Procedure makes it quito clear that 
there is no such principle as tbo ono sug- 
gested by learned counsel." 

A. I. R. 1939 Oudh 284 at 283 = 

I. L. R. 15 Luck. 19 at 23. 

“ I take tho following passago based on 
various rulings from p. 701 of Chitaloy *3 
Commentary on the Codo of Criminal Pro- 
cedure : 1 On the making of an * 

Section 517’.“ 

A. I. R. 1940 Allahabad 263 at 266. . 

“In Chitaloy's Criminal Procedure Cod?, 
Vol. 1. p 797, tho learned commentators 

say : ' It is Evidence Act. 1 I agreo 

with their conclusion.” 

A. I. R. 1940 Peshawar 24 at 23. 

" At Noto 10 to 0. 21, R. 15 of Chitaiey'a 
Civil Procedure Code the following com- 
ments are made as regards tho right of 
appeal against an order made nnder O. 21, 
R. 15 : 

‘The question whether cf 

tho non applicant decrco-boldcr.' " 



